0>~'*ry 


10Ss~    }      HOUSE  OF  REPRESENTATIVES  { 


OMNIBUS  BUDGET  RECONCILIATION  ACT 

OF  1989 


CONFERENCE  REPORT 

TO  ACCOMPANY 

H.R.  3299 


November  21,  1989.— Ordered  to  be  printed 


101ZTjr    }       HOUSE  OF  REPRESENTATIVES  { 

^  OMNIBUS  BUDGET  RECONCILIATION  ACT 

OF  1989 


■ 

CONFERENCE  REPORT 

TO  ACCOMPANY 

H.R.  3299 


November  21,  1989. — Ordered  to  be  printed 


U.S.  GOVERNMENT  PRINTING  OFFICE 
24-136  WASHINGTON  :  1989 


For  sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office 
Washington,  DC  20402 


24-136  -89-1 


Report 
101-386 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1989 


November  21,  1989. — Ordered  to  be  printed 


Mr.  Panetta,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  3299] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  3299)  to 
provide  for  reconciliation  pursuant  to  section  5  of  the  concurrent 
resolution  on  the  budget  for  the  fiscal  year  1990,  having  met,  after 
full  and  free  conference,  have  agreed  to  recommend  and  do  recom- 
mend to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Omnibus  Budget  Reconciliation  Act 
of  1989". 

SEC.  2.  TABLE  OF  CONTENTS. 

Title  I— Agriculture  and  related  programs. 

Title  II — Student  loan  and  pension  fiduciary  amendments. 

Title  III — Regulatory  agency  fees. 

Title  IV— Civil  service  and  postal  service  programs. 

Title  V— Veterans  programs. 

Title  VI — Medicare,  medicaid,  maternal  and  child  health,  and  other  health  provi- 
sions. 

Title  VII — Revenue  provisions. 

Title  VIII — Human  resource  and  income  security  provisions. 

Title  IX — Offshore  oil  pollution  compensation  fund. 

Title  X — Miscellaneous  and  technical  Social  Security  Act  amendments. 

Title  XI — Miscellaneous. 


24-136 


2 


TITLE  I— AGRICULTURE  AND  RELATED 
PROGRAMS 

SEC.  1001.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  title  may  be  cited  as  the  "Agricultural 
Reconciliation  Act  of  1989". 

(b)  Table  of  Contents. — The  table  of  contents  is  as  follows: 

Sec.  1001.  Short  title;  table  of  contents. 

Sec.  1002.  Soybean,  sunflower,  and  safflower  planting  program;  feed  grain  acreage 

limitation  program. 
Sec.  1003.  Reduction  of  deficiency  payments  for  1990  crops. 
Sec.  1004.  Repayment  of  advance  deficiency  payments. 

Sec.  1005.  Reduction  of  expenditures  under  the  export  enhancement  program  and  for 

targeted  export  assistance. 
Sec.  1006.  Purchases  of  Financial  Assistance  Corporation  stock  by  Farm  Credit 

System  institutions. 
Sec.  1007.  Adjustments  in  dairy  price  support  program. 

SEC.  1002.  SOYBEAN,  SUNFLOWER,  AND  SAFFLOWER  PLANTING  PROGRAM; 
FEED  GRAIN  A  CREA  GE  LIMIT  A  TION  PROGRAM. 

(a)  Planting  of  Soybeans,  Sunflowers,  and  Safflowers  on 
Permitted  Acreage. — Effective  only  for  the  1990  crops,  subsection 
(e)  of  section  504  of  the  Agricultural  Act  of  1949  (7  U.S.C.  1464(e))  is 
amended  to  read  as  follows: 

"(e)  Notwithstanding  any  other  provision  of  this  Act — 

"(1)  Effective  for  the  1990  crops,  the  Secretary  shall,  subject  to 
paragraph  (2),  permit  producers  on  a  farm  to  plant  soybeans, 
sunflowers,  or  safflowers  on  a  portion  specified  by  the  producer 
(but  in  any  event  not  more  than  25  percent)  of  the  producers' 
1990  wheat,  feed  grain,  upland  cotton,  extra  long  staple  cotton, 
and  rice  permitted  acreage,  as  determined  by  the  Secretary. 

"(2)(A)  The  Secretary  shall  establish  a  sign-up  period  during 
which  the  producers  on  a  farm,  participating  in  the  1990  crop 
wheat,  feed  grain,  upland  cotton,  extra  long  staple  cotton,  or 
rice  price  support  and  production  adjustment  program,  must 
state  their  intentions  regarding  use  of  the  increased  planting 
provision  under  paragraph  (1). 

"(B)  After  termination  of  the  sign-up  period  under  subpara- 
graph (A),  the  Secretary  shall  estimate  whether,  based  on  the 
anticipated  additional  soybean,  sunflower,  and  safflower  plant- 
ings for  the  crop,  the  average  market  price  for  the  1990  crop  of 
soybeans  will  be  below  110  percent  of  the  loan  rate  established 
for  the  1989  crop  of  soybeans. 

"(C)  If  the  Secretary  estimates  that  the  average  market  price 
for  the  1990  crop  of  soybeans  will  be  below  110  percent  of  such 
loan  rate,  the  Secretary  shall  reduce  the  percentage  of  permitted 
acreage  on  the  farm  that  may  be  planted  to  soybeans,  sunflow- 
ers, and  safflowers  to  a  level,  or  prohibit  such  plantings,  as  nec- 
essary to  ensure  that  the  average  soybean  market  price  does  not 
fall  below  110  percent  of  such  loan  rate. 

"(D)  The  Secretary  shall  submit  to  the  Committee  on  Agricul- 
ture of  the  House  of  Representatives  and  the  Committee  on  Ag- 
riculture, Nutrition,  and  Forestry  of  the  Senate  a  statement  set- 
ting forth  the  reasons  for  any  reduction  in  the  permitted  plant- 
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ing  percentage,  or  prohibition  on  such  plantings,  under  this 
paragraph. 

"(3)(A)  For  the  purposes  of  determining  the  farm  acreage  base 
or  the  crop  acreage  bases  for  the  farm,  any  acreage  on  the  farm 
on  which  soybeans,  sunflowers,  or  safflowers  are  planted  under 
this  subsection  shall  be  considered  to  be  planted  to  the  program 
crop  for  which  soybeans,  sunflowers,  or  safflowers  are  substitut- 
ed. 

"(B)  The  Secretary  may  not  make  program  benefits  other  than 
soybean  or  sunflower  seed  price  support  loans  and  purchases 
available  to  producers  with  respect  to  acreage  planted  to  soy- 
beans, sunflowers,  or  safflowers  under  this  subsection  and  shall 
ensure  that  the  crop  acreage  bases  established  for  the  farm  and 
the  farm  acreage  base  are  not  increased  due  to  such  plantings.  ". 
(b)  Feed  Grain  Acreage  Limitation  Program. — Effective  only 
for  the  1990  crop  of  feed  grains,  section  105C(f)(l)(C)  of  such  Act  (7 
U.S.C.  UUeffXlXQ)  is  amended— 

(1)  by  striking  "(C)",  "1990",  "(i)"  and  "(ii)"  and  inserting 
"(C)(i)",  "1989",  "(I)",  and  "(II)",  respectively;  and 

(2)  by  adding  at  the  end  the  following  new  clause: 

"(ii)  In  the  case  of  the  1990  crop  of  feed  grains,  if  the  Secretary 
estimates,  not  later  than  September  30,  1989,  that  the  quantity  of 
corn  on  hand  in  the  United  States  on  the  first  day  of  the  marketing 
year  for  that  crop  (not  including  any  quantity  of  corn  of  that  crop) 
will  be — 

"(I)  more  than  2,000,000,000  bushels,  the  Secretary  shall  pro- 
vide for  an  acreage  limitation  program  (as  described  in  para- 
graph (2))  under  which  the  acreage  planted  to  feed  grains  for 
harvest  on  a  farm  would  be  limited  to  the  feed  grain  crop  acre- 
age base  for  the  farm  for  the  crop  reduced  by  not  less  than  12% 
percent  nor  more  than  20  percent; 

"(II)  less  than  2,000,000,000  bushels  but  more  than 
1,800,000,000  bushels,  the  Secretary  shall  provide  for  an  acreage 
limitation  program  (as  described  in  paragraph  (2))  under  which 
the  acreage  planted  to  feed  grains  for  harvest  on  a  farm  would 
be  limited  to  the  feed  grain  crop  acreage  base  for  the  farm  for 
the  crop  reduced  by  not  less  than  10  percent  nor  more  than  12V2 
percent;  or 

"(III)  1,800,000,000  bushels  or  less,  the  Secretary  may  provide 
for  an  acreage  limitation  program  (as  described  in  paragraph 
(2))  under  which  the  acreage  planted  to  feed  grains  for  harvest 
on  a  farm  would  be  limited  to  the  feed  grain  crop  acreage  base 
for  the  farm  for  the  crop  reduced  by  not  more  than  10  percent. ". 

SEC.  1003.  REDUCTION  OF  DEFICIENCY  PAYMENTS  FOR  1990  CROPS. 

(a)  In  General.— Effective  only  for  the  1990  crops,  title  IV  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1421  et  seq.)  is  amended  by 
adding  at  the  end  the  following  new  section: 

USEC.  425.  REDUCTION  OF  DEFICIENCY  PAYMENTS  FOR  1990  CROPS. 

"(a)  In  General. — Notwithstanding  any  other  provision  of 
law,  the  amount  of  deficiency  payments  made  available  to  pro- 
ducers of  the  1990  crops  of  wheat,  feed  grains,  upland  cotton, 
and  rice  under  sections  107D(c),  105C(c),  103A(c),  and  101A(c), 
respectively,  shall  be  reduced  by — 
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(5)  Distribution  of  annual  payments.— Annual  payments 
due  under  this  subsection  shall  be  made  available  to  each  insti- 
tution described  in  paragraph  (1)  in  an  amount  equal  to  the 
total  amount  of  annual  payments  to  be  made  available  times 
the  ratio  of  the  amount  of  stock  each  institution  purchased  di- 
vided by  $177,000,000. 

SEC.  1007.  ADJUSTMENTS  IN  DAIRY  PRICE  SUPPORT  PROGRAM. 

Effective  only  for  calendar  year  1990,  section  201(d)(1)  of  the  Agri- 
cultural Act  of 1949  (7  U.S.C.  lU6(d)(l))  is  amended— 

(1)  in  subparagraph  (C) — 

(A)  in  clause  (ii),  by  inserting  after  "Except  as  provided 
in"  the  following:  "clause  (Hi)  and";  and 

(B)  by  adding  at  the  end  the  following  new  clause: 

"(Hi)  In  carrying  out  this  paragraph  during  calendar  year 
1990,  the  Secretary  shall  offer  to  purchase  butter  for  not  more 
than  $1.10  per  pound,  except  that  the  Secretary  may  allocate  the 
rate  of  price  support  between  the  purchase  prices  for  nonfat  dry 
milk  and  butter  in  such  other  manner  as  the  Secretary  deter- 
mines will  result  in  the  lowest  level  of  expenditures  by  the  Com- 
modity Credit  Corporation  and  shall  notify  the  Committee  on 
Agriculture  of  the  House  of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the  Senate  of  such 
determination. ";  and 

(2)  in  subparagraph  (D)(i) — 

(A)  by  striking  "each  of  the  calendar  years  1988  and 
1990"  and  inserting  "calendar  year  1990";  and 

(B)  by  striking  "shall  reduce  by"  and  inserting  "may 
reduce  by  not  more  than  ". 

TITLE  II— STUDENT  LOAN  AND  PENSION 
FIDUCIARY  AMENDMENTS 

Subtitle  A — Student  Loan  Reconciliation 
Amendments 

SEC.  2001.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Student  Loan  Reconciliation 
Amendments  of  1989". 

SEC.  2002.  INTERNSHIP  DEFERMENTS  AND  FORBEARANCE. 

(a)  Deferments. — 

(1)  Federally  insured  student  loans. — Section 
427(a)(2)(C)(v)  of  the  Higher  Education  Act  of  1965  (20  U.S.C. 
1077(a)(2)(C)(i))  is  amended  by  inserting  before  the  semicolon  at 
the  end  thereof  the  following:  "  except  that  no  borrower  shall 
be  eligible  for  a  deferment  under  this  clause,  or  a  loan  made 
under  this  part  (other  than  a  loan  made  under  428B  or  428C), 
while  serving  in  a  medical  internship  or  residency  program  ". 

(2)  Federal  payments  to  reduce  student  interest 
costs.— Section  428(b)(D(M)(i)  of  such  Act  (20  U.S.C. 
1078(b)(l)(M)(i))  is  amended  by  inserting  before  the  semicolon  at 
the  end  thereof  the  following:  "  except  that  no  borrower  shall 
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be  eligible  for  a  deferment  under  this  clause,  or  loan  made 
under  this  part  (other  than  a  loan  made  under  428B  or  428C), 
while  serving  in  a  medical  internship  or  residency  program". 

(3)  Loan  agreements. — Section  464(c)(2)(A)(i)  of  such  Act  (20 
U.S.C.  1087dd(c)(2)(A)(i))  is  amended  by  inserting  before  the 
semicolon  at  the  end  thereof  the  following:  ",  except  that  no 
borrower  shall  be  eligible  for  a  deferment  under  this  clause,  or 
a  loan  made  under  this  part  (other  than  a  loan  made  under 
428B  or  428C),  while  serving  in  a  medical  internship  or  residen- 
cy program". 

(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  any  loan  made,  insured,  or  guaranteed 
under  part  B  or  part  E  of  title  IV  of  the  Higher  Education  Act 
of  1965,  including  a  loan  made  before  the  enactment  of  this 
Act,  and  shall  take  effect  on  January  1,  1990,  except  that  such 
amendments  shall  not  apply  with  respect  to  any  portion  of  a 
period  of  deferment  granted  to  a  borrower  under  section 
427(a)(2)(C)(i),  428(b)(l)(M)(V,  or  464(c)(2)(A)(i)  of  the  Higher  Edu- 
cation Act  of  1965  for  service  in  a  medical  internship  or  resi- 
dency program  that  is  completed  prior  to  the  effective  date  of 
this  section. 

(b)  Forbearance. — 

(1)  Federal  payments  to  reduce  student  interest 
costs. — Section  428  of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1078)  is  amended— 

(A)  in  subsection  (b)(1) — 

(i)  in  subparagraph  (T),  by  striking  "and"  at  the  end 
thereof; 

(ii)  in  subparagraph  (U),  by  striking  the  period  at  the 
end  thereof  and  inserting  ";  and";  and 

(Hi)  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(V)(i)  provides  that,  upon  written  request,  a  lender  shall 
grant  a  borrower  forbearance,  renewable  at  12-month  inter- 
vals for  a  period  equal  to  the  length  of  time  remaining  in 
the  borrower's  medical  or  dental  internship  or  residency 
program,  on  such  terms  as  are  otherwise  consistent  with  the 
regulations  of  the  Secretary  and  agreed  upon  in  writing  by 
the  parties  to  the  loan,  with  the  approval  of  the  insurer,  if 
the  borrower — 

"(I)  is  serving  in  a  medical  or  dental  internship  or 
residency  program,  the  successful  completion  of  which 
is  required  to  begin  professional  practice  or  service,  or 
is  serving  in  a  medical  or  dental  internship  or  residen- 
cy program  leading  to  a  degree  or  certificate  awarded 
by  an  institution  of  higher  education,  a  hospital,  or  a 
health  care  facility  that  offers  postgraduate  training; 
and 

"(11)  has  exhausted  his  or  her  eligibility  for  a  defer- 
ment under  section  427(a)(2)(C)(vii)  or  subparagraph 
(M)(vii)  of  this  paragraph;  and 
"(ii)  provides  that  no  administrative  or  other  fee  may  be 
charged  in  connection  with  the  granting  of  a  forbearance 
under  clause  (i),  and  that  no  adverse  information  regarding 
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a  borrower  may  be  reported  to  a  credit  bureau  organization 
solely  because  of  the  granting  of  a  forbearance  under  clause 
(i). ";  and 

(B)  by  amending  subsection  (c)(3)  to  read  as  follows: 
"(3)  Forbearance. — A  guaranty  agreement  under  this  subsec- 
tion— 

"(A)  shall  contain  provisions  providing  for  forbearance  in 
accordance  with  subsection  (b)(l)(V)  for  the  benefit  of  the 
student  borrower  serving  in  a  medical  or  dental  internship 
or  residency  program;  and 

"(B)  may,  to  the  extent  provided  in  regulations  of  the  Sec- 
retary, contain  provisions  that  permit  such  forbearance  for 
the  benefit  of  the  student  borrower  as  may  be  agreed  upon 
by  the  parties  to  an  insured  loan  and  approved  by  the  in- 
surer. 

Such  regulations  shall  not  preclude  guaranty  agencies  from  per- 
mitting the  parties  to  such  a  loan  from  entering  into  a  forbear- 
ance agreement  solely  because  the  loan  is  in  default.  " 

(2)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  loans  made  before,  on,  or  after 
the  date  of  enactment  of  this  Act. 

SEC.  2003.  CHANGES  IN  THE  SUPPLEMENTAL  LOANS  FOR  STUDENTS  PRO- 
GRAM. 

(a)  Restrictions  on  SLS  Program  at  Institutions  With  High 
Cohort  Default  Rates. 

(1)  Restriction. — Section  428 A(a)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1078-l(a))  is  amended— 

(A)  by  striking  "(a)  Authority  To  Borrow. — Graduate 
and  professional  students";  and  inserting  the  following: 

"(a)  Authority  To  Borrow. — 

"(V  Student  eligibility. — Graduate  and  professional  stu- 
dents "; 

(B)  by  indenting  the  remaining  text  of  subsection  (a)  two 
em  spaces;  and 

(C)  by  adding  at  the  end  thereof  the  following: 

"(2)  Institutional  eligibility. — Funds  may  not  be  borrowed 
under  this  section  by  any  undergraduate  student  who  is  en- 
rolled at  any  institution  during  any  fiscal  year  if  the  cohort  de- 
fault rate  for  such  institution,  for  the  most  recent  fiscal  year  for 
which  such  rates  are  available,  equals  or  exceeds  30  percent. 
The  Secretary  shall  notify  institutions  to  which  such  restriction 
applies  annually,  and  specify  the  fiscal  year  covered  by  the  re- 
striction. The  Secretary  shall  afford  any  institution  to  which 
such  restriction  applies  an  opportunity  to  present  evidence  con- 
testing the  accuracy  of  the  calculation  of  the  cohort  default  rate 
for  such  institution. " 

(2)  Definition.— Section  435  of  such  Act  (20  U.S.C.  1085)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(m)  Cohort  Default  Rate. — The  term  'cohort  default  rate' 
means,  for  any  fiscal  year  in  which  30  or  more  current  and  former 
students  at  the  institution  enter  repayment  on  loans  under  section 
428  or  428A  received  for  attendance  at  the  institution,  the  percent- 
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age  of  those  current  and  former  students  who  enter  repayment  on 
such  loans  received  for  attendance  at  that  institution  in  that  fiscal 
year  who  default  before  the  end  of  the  following  fiscal  year.  For  any 
fiscal  year  in  which  less  than  30  of  the  institution's  current  and 
former  students  enter  repayment,  the  term  'cohort  default  rate' 
means  the  average  of  the  rate  calculated  under  the  preceding  sen- 
tence for  the  3  most  recent  fiscal  years.  In  the  case  of  a  student  who 
has  attended  and  borrowed  at  more  than  one  school,  the  student 
(and  his  or  her  subsequent  repayment  or  default)  is  attributed  to 
each  school  for  attendance  at  which  the  student  received  a  loan 
that  entered  repayment  in  the  fiscal  year.  A  loan  on  which  a  pay- 
ment is  made  by  the  school,  its  owner,  agent,  contractor,  employee, 
or  any  other  entity  or  individual  affiliated  with  such  school,  in 
order  to  avoid  default  by  the  borrower,  is  considered  as  in  default 
for  purposes  of  this  subsection.  Any  loan  which  has  been  rehabili- 
tated before  the  end  of  such  following  fiscal  year  is  not  considered 
as  in  default  for  purposes  of  this  subsection.  The  Secretary  shall 
prescribe  regulations  designed  to  prevent  an  institution  from  evad- 
ing the  application  to  that  institution  of  a  default  rate  determina- 
tion under  this  subsection  through  the  use  of  such  measures  as 
branching,  consolidation,  change  of  ownership  or  control,  or  any 
similar  device. ". 

(3)  Effective  date. — 

(A)  Except  as  provided  in  subparagraph  (B),  the  amend- 
ments made  by  this  subsection  shall  apply  to  loans  made 
on  or  after  January  1,  1990,  and  before  October  1,  1991. 
Regulations  prescribed  by  the  Secretary  under  the  last  sen- 
tence of  section  435(m)  of  the  Higher  Education  Act  of  1965 
(as  added  by  such  amendments)  shall  apply  with  respect  to 
measures  described  in  such  sentence  that  are  used  on  or 
after  October  1,  1989. 

(B)  The  amendments  made  by  this  subsection  shall  not  be 
applied  to  prevent  an  individual  who  is  enrolled  on  the 
date  of  enactment  of  this  Act  in  a  program  of  instruction 
for  which  the  individual  has  obtained  a  loan  under  section 
428A  of  the  Higher  Education  Act  of  1965  from  receiving 
additional  loans  under  such  section  to  cover  the  cost  of  at- 
tendance at  that  eligible  institution  to  complete  that  pro- 
gram of  instruction. 

(C)  If,  on  or  after  November  8,  1989,  the  duration  of  any 
program  of  instruction  is  extended,  subparagraph  (B)  shall 
not  permit  a  student  enrolled  in  such  program  of  instruc- 
tion to  receive  additional  loans  under  such  section  428A 
during  the  extension. 

(b)  Maximum  Loan  Amounts.— 

(1)  Amendment. — Section  428A(b)(l)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1078-l(b)(D)  is  amended  to  read  as  fol- 
lows: 

"(1)  Annual  limit.— Subject  to  paragraphs  (2)  and  (3),  the 
maximum  amount  a  student  may  borrow  in  any  academic  year 
or  its  equivalent  (as  defined  by  regulation  by  the  Secretary),  or 
in  any  period  of  9  consecutive  months,  whichever  is  longer,  is 
$4,000,  except  that  in  the  case  of  a  student  who  has  not  success- 
fully completed  the  first  year  of  a  program  of  undergraduate 
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education  and  who  is  not  enrolled  in  a  program  that  is  at  least 
one  academic  year  in  length,  as  determined  in  accordance  with 
regulations  prescribed  by  the  Secretary,  such  maximum  amount 
shall  be — 

"(A)  $2,500  for  a  student  who  is  determined,  in  accord- 
ance with  such  regulations,  to  be  enrolled  in  a  program 
whose  length  is  at  least  %  of  an  academic  year; 

"(B)  $1,500  for  a  student  who  is  determined,  in  accord- 
ance with  such  regulations,  to  be  enrolled  in  a  program 
whose  length  is  less  than  %,  but  at  least  V3,  of  an  academic 
year;  and 

"(C)  zero  for  a  student  who  is  determined,  in  accordance 
with  such  regulations,  to  be  enrolled  in  a  program  whose 
length  is  less  than  V3  of  an  academic  year. ". 
(2)  Effective  Date. — The  amendment  made  by  this  subsec- 
tion shall  apply  to  loans  made  on  or  after  January  1,  1990,  and 
before  October  1,  1991. 
(c)  Completion  of  High  School  Equivalency  Required. 

(1)  Ability-to-benefit  students  ineligible  for  sls  pro- 
gram until  ged  completion. — Section  428A(a)(l)  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1078-l(a)(l))  is  further  amend- 
ed by  adding  at  the  end  thereof  the  following  new  sentence:  "No 
student  who  is  admitted  on  the  basis  of  the  ability  to  benefit 
from  the  education  or  training  provided  by  the  institution  (as 
determined  under  section  484(d))  shall  be  eligible  to  borrow 
funds  under  this  section  until  such  student  has  obtained  a  cer- 
tificate of  high  school  equivalency  or  a  high  school  diploma. ". 

(2)  GED  PROGRAM  REQUIRED  FOR  ABILITY-TO-BENEFIT  STU- 
DENTS.— Section  487(a)  of  the  Higher  Education  Act  of  1965  is 
amended  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

"(11)  In  the  case  of  any  institution  which  admits  students  on 
the  basis  of  their  ability  to  benefit  from  the  education  or  train- 
ing provided  by  such  institution  (as  determined  under  section 
484(d)),  the  institution  will  make  available  to  such  students  a 
program  proven  successful  in  assisting  students  in  obtaining  a 
certificate  of  high  school  equivalency.  ". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  periods  of  enrollment  beginning 
on  or  after  January  1,  1990. 

SEC.  2004.  ADDITIONAL  REQUIREMENTS  WITH  RESPECT  TO  DISBURSEMENT 
OF  STUDENT  LOANS. 

(a)  Amendment. — Part  B  of  title  IV  of  the  Higher  Education  Act 
of  1965  is  amended  by  inserting  after  section  428F  (20  U.S.C.  1078-6) 
the  following  new  section: 

"requirements  for  disbursement  of  student  loans 

"Sec.  428G.  (a)  Multiple  Disbursement  Required. — 

"(1)  Two  disbursements  required. — The  proceeds  of  any 
loan  made,  insured,  or  guaranteed  under  this  part  that  is  made 
for  any  period  of  enrollment  shall  be  disbursed  in  2  or  more  in- 
stallments, none  of  which  exceeds  one-half  of  the  loan. 
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"(2)  Minimum  interval  required. — The  interval  between  the 
first  and  second  such  installments  shall  be  not  less  than  one- 
half  of  such  period  of  enrollment,  except  as  necessary  to  permit 
the  second  installment  to  be  disbursed  at  the  beginning  of  the 
second  semester,  quarter,  or  similar  division  of  such  period  of 
enrollment. 

"(b)  Disbursement  and  Endorsement  Requirements. — 

"(1)  SLS  loans  to  first-year  students. — The  first  install- 
ment of  the  proceeds  of  any  loan  made  under  section  42  8 A  that 
is  made  to  a  student  borrower  who  has  not  successfully  complet- 
ed the  first  year  of  a  program  of  undergraduate  education  shall 
not  (regardless  of  the  amount  of  such  loan  or  the  duration  of 
the  period  of  enrollment)  be  presented  by  the  institution  to  the 
student  for  endorsement  until — 

(A)  30  days  after  the  borrower  begins  a  course  of  study; 
and 

"(B)  the  institution  certifies  that  the  borrower  continues 
to  be  enrolled  and  in  attendance  at  the  end  of  such  30-day 
period,  and  is  maintaining  satisfactory  progress; 
but  may  be  disbursed  to  the  eligible  institution  prior  to  the  end 
of  such  30-day  period. 

"(2)  Other  students. — The  proceeds  of  any  loan  made,  in- 
sured, or  guaranteed  under  this  part  that  is  made  to  any  stu- 
dent other  than  a  student  described  in  paragraph  (1)  shall  not 
be  disbursed  more  than  30  days  prior  to  the  beginning  of  the 
period  of  enrollment  for  which  the  loan  is  made. 
"(c)  Method  of  Multiple  Disbursement. — Disbursements  under 
subsection  (a) — 

"(1)  shall  be  made  in  accordance  with  a  schedule  provided  by 
the  institution  (under  section  428(a)(2)(A)(i)(III))  that  complies 
with  the  requirements  of  this  section;  and 

"(2)  may  be  made  directly  by  the  lender  or,  in  the  case  of  a 
loan  under  sections  428  and  J^28A,  may  be  disbursed  pursuant 
to  the  escrow  provisions  of  section  428(i). 
"(d)  Withholding  of  Second  Disbursement. — 

"(1)  Withdrawing  students. — A  lender  or  escrow  agent  that 
is  informed  by  the  borrower  or  the  institution  that  the  borrower 
has  ceased  to  be  enrolled  before  the  disbursement  of  the  second 
or  any  succeeding  installment  shall  withhold  such  disburse- 
ment. Any  disbursement  which  is  so  withheld  shall  be  credited 
to  the  borrower's  loan  and  treated  as  a  prepayment  thereon. 

"(3)  Students  receiving  over-awards. — If  the  sum  of  a  dis- 
bursement for  any  student  and  the  other  financial  aid  obtained 
by  such  student  exceeds  the  amount  of  assistance  for  which  the 
student  is  eligible  under  this  title,  the  institution  such  student 
is  attending  shall  withhold  and  return  to  the  lender  or  escrow 
agent  the  portion  (or  all)  of  such  installment  that  exceeds  such 
eligible  amount.  Any  portion  (or  all)  of  a  disbursement  install- 
ment which  is  so  returned  shall  be  credited  to  the  borrower's 
loan  and  treated  as  a  prepayment  thereon. 
"(e)  Exclusion  of  PLUS,  Consolidation,  and  Foreign  Study 
Loans. — The  provisions  of  this  section  shall  not  apply  in  the  case  of 
a  loan  made  under  section  428B  or  428C  or  made  to  a  student  to 
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cover  the  cost  of  attendance  at  an  eligible  institution  outside  the 
United  States. 

"(f)  Beginning  of  Period  of  Enrollment. — For  purposes  of  this 
section,  a  period  of  enrollment  begins  on  the  first  day  that  classes 
begin  for  the  applicable  period  of  enrollment.  ". 

(b)  Conforming  Amendments. — 

(1)  Transmittal  of  institution  schedules  to  lenders. — 
Section  428(a)(2)(A)(i)  of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1078(a)(2)(A)(i))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  clause  (I);  and 

(B)  by  inserting  after  clause  (II)  the  following: 

"(III)  sets  forth  a  schedule  for  disbursement  of 
the  proceeds  of  the  loan  in  installments,  consistent 
with  the  requirements  of  section  428G;  and". 

(2)  Federally  insured  loans. — Section  427(a)(4)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C.  1077(a)(4))  is  amended 
to  read  as  follows: 

"(4)  the  funds  borrowed  by  a  student  are  disbursed  in  accord- 
ance with  section  428G. ". 

(3)  Stafford  loans— Section  428(b)(l)(0)  of  the  Higher  Edu- 
cation Act  of  1965  (20  U.S.C  1078(b)(l)(O))  is  amended  to  read 
as  follows: 

"(O)  provides  that  the  proceeds  of  the  loans  will  be  dis- 
bursed in  accordance  with  the  requirements  of  section 
428G;". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  loans  made  to  cover  the  cost  of  instruction  for 
periods  of  enrollment  beginning  on  or  after  January  1,  1990. 

SEC.  2005.  DEFAULT  REDUCTION  PROGRAM. 

(a)  Amendment. — Section  428F  of  the  Higher  Education  Act  of 
1965  (20  U.S.C  1078-6)  is  amended  to  read  as  follows: 

"default  reduction  program 

"Sec.  42 8 F.  (a)  Program  Requirements.— 

"(1)  Authority  to  establish  a  default  reduction  pro- 
gram.— The  Secretary  shall,  in  accordance  with  the  require- 
ments of  this  section,  establish  a  default  reduction  program  for 
borrowers  who  have  one  or  more  loans  under  part  B  of  this  title 
which  are  in  default,  as  defined  in  section  435(1),  as  of  the  date 
of  enactment  of  this  section.  Such  program  shall  be  commenced 
on,  March  1,  1990,  and  shall  last  for  six  months. 

"(2)  Eligibility  for  the  benefits  of  the  default  reduc- 
tion program. — In  order  to  be  eligible  for  the  benefits  of  the 
default  reduction  program,  a  borrower  who  has  a  loan  or  loans 
which  are  in  default  shall  contact  the  holder  of  such  loan  or 
loans  during  the  default  reduction  program  and  shall  pay  in 
full  all  remaining  principal  and  interest  on  such  loan  or  loans. 

"(3)  Benefits  of  the  default  reduction  program. — For 
each  borrower  meeting  the  requirement  of  paragraph  (2) — 

"(A)  no  penalties  shall  be  charged  on  defaulted  loans 
which  are  paid  in  full; 
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"(B)  the  guaranty  agency  shall  report  to  the  appropriate 
credit  bureau  or  bureaus  that  the  loan  has  been  paid  in 
full;  and 

"(C)  notwithstanding  section  484,  eligibility  to  receive  ad- 
ditional assistance  under  this  title  shall  be  reestablished. 
"(4)  Secretary's  share  of  repayments. — The  Secretary's  eq- 
uitable share  for  purposes  of  section  428(c)(2)(D)  of  amounts 
paid  by  any  borrower  under  paragraph  (2)  of  this  subsection 
shall  be  81.5  percent  of  the  principal  amount  outstanding  on 
the  loan  at  the  time  of  repayment,  multiplied  by  the  reinsur- 
ance percentage  in  effect  when  the  payment  under  the  guaranty 
agreement  was  made  with  respect  to  such  loan. 
"(b)  Other  Repayment  Incentives.— 
"(1)  Sale  of  loan. — 

"(A)  Upon  securing  consecutive  payments  for  12  months 
of  amounts  owed  on  a  loan  for  which  the  Secretary  has 
made  a  payment  under  paragraph  (1)  of  section  428(c),  the 
guaranty  agency  (pursuant  to  an  agreement  with  the  Secre- 
tary) or  the  Secretary  shall,  if  practicable,  sell  the  loan  to 
an  eligible  lender.  Such  loan  shall  not  be  sold  to  an  eligible 
lender  who  has  been  found  by  the  guaranty  agency  or  the 
Secretary  to  have  substantially  failed  to  exercise  the  due 
diligence  required  of  lenders  under  this  part. 

"(B)  An  agreement  between  the  guaranty  agency  and  the 
Secretary  for  purposes  of  this  paragraph  shall  provide — 

(i)  for  the  repayment  by  the  agency  to  the  Secretary 
of  81.5  percent  of  the  amount  of  the  principal  balance 
outstanding  at  the  time  of  such  sale,  multiplied  by  the 
reinsurance  percentage  in  effect  when  payment  under 
the  guaranty  agreement  was  made  with  respect  to  the 
loan;  and 

"(ii)  for  the  reinstatement  by  the  Secretary  (I)  of  the 
obligation  to  reimburse  such  agency  for  the  amount  ex- 
pended by  it  in  discharge  of  its  insurance  obligation 
under  its  loan  insurance  program,  and  (II)  of  the  obli- 
gation to  pay  to  the  holder  of  such  loan  a  special  al- 
lowance pursuant  to  section  438. 
"(C)  A  loan  which  does  not  meet  the  requirements  of  sub- 
paragraph (A)  may  also  be  eligible  for  sale  under  this  para- 
graph upon  a  determination  that  the  loan  was  in  default 
due  to  clerical  or  data  processing  error  and  would  not,  in 
the  absence  of  such  error,  be  in  a  delinquent  status. 
"(2)  Use  of  proceeds  of  sales. — Amounts  received  by  the 
Secretary  pursuant  to  the  sale  of  such  loans  by  a  guaranty 
agency  under  this  paragraph  shall  be  deducted  from  the  calcu- 
lations of  the  amount  of  reimbursement  for  which  the  agency  is 
eligible  under  paragraph  (l)(B)(ii)  of  this  section  for  the  fiscal 
year  in  which  the  amount  was  received,  notwithstanding  the 
fact  that  the  default  occurred  in  a  prior  fiscal  year. 

"(3)  Borrower  eligibility. — Any  borrower  whose  loan  is 
sold  under  paragraph  (1)  shall  not  be  precluded  by  section  484 
from  receiving  additional  loans  under  this  title  (for  which  he  or 
she  is  otherwise  eligible)  on  the  basis  of  defaulting  on  the  loan 
prior  to  such  loan  sale. 
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"(4)  Applicability  of  general  loan  conditions. — A  loan 
which  is  sold  under  this  paragraph  shall,  so  long  as  the  bor- 
rower continues  to  make  scheduled  repayments  thereon,  be  sub- 
ject to  the  same  terms  and  conditions  and  qualify  for  the  same 
benefits  and  privileges  as  other  loans  made  under  this  part. ". 
(b)  Publicity. — The  Secretary  of  Education  shall,  from  funds 
available  through  student  loan  collections,  commencing  not  less 
than  30  days  before  the  beginning  of  the  default  reduction  program 
required  by  the  amendment  made  by  this  section,  and  continuing 
throughout  the  duration  of  such  program,  widely  publicize  (through 
various  communications  media)  the  availability  of  the  default  re- 
duction program. 

SEC.  2006.  SANCTIONS  AGAINST  LENDERS  AND  INSTITUTIONS. 

(a)  Sanctions  by  Secretary  on  Lenders. — Section  432  of  the 
Higher  Education  Act  of  1965  (20  U.S.C.  1082)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(J)  Authority  of  the  Secretary  To  Take  Emergency  Actions 
A  gainst  Lenders.  — 

"(1)  Imposition  of  sanctions.— If  the  Secretary — 

"(A)  receives  information,  determined  by  the  Secretary  to 
be  reliable,  that  a  lender  is  violating  any  provision  of  this 
title,  any  regulation  prescribed  under  this  title,  or  any  ap- 
plicable special  arrangement,  agreement,  or  limitation; 

"(B)  determines  that  immediate  action  is  necessary  to  pre- 
vent misuse  of  Federal  funds;  and 

"(C)  determines  that  the  likelihood  of  loss  outweighs  the 
importance  of  following  the  limitation,  suspension,  or  ter- 
mination procedures  authorized  in  subsection  (h); 
the  Secretary  shall,  effective  on  the  date  on  which  a  notice  and 
statement  of  the  basis  of  the  action  is  mailed  to  the  lender  (by 
registered  mail,  return  receipt  requested),  take  emergency  action 
to  stop  the  issuance  of  guarantee  commitments  and  the  payment 
of  interest  benefits  and  special  allowance  to  the  lender. 

"(2)  Length  of  emergency  action. — An  emergency  action 
under  this  subsection  may  not  exceed  30  days  unless  a  limita- 
tion, suspension,  or  termination  proceeding  is  initiated  against 
the  lender  under  subsection  (h)  before  the  expiration  of  that 
period. 

"(3)  Opportunity  to  show  cause. — The  Secretary  shall  pro- 
vide the  lender,  if  it  so  requests,  an  opportunity  to  show  cause 
that  the  emergency  action  is  unwarranted.  " 

(b)  Sanctions  by  Guaranty  Agencies. — Section  428(b)(1)  (20 
U.S.C.  1078(b)(1))  is  amended— 

(1)  by  inserting  "emergency  action,  "  before  "limitation,  "  each 
place  it  appears  in  subparagraphs  (T)  and  (U);  and 

(2)  by  inserting  "take  emergency  action, "  before  "limit,  sus- 
pend, "  in  subparagraph  (U). 

(c)  Sanctions  Against  Institutions  and  Institutions' 
Agents— Section  487(c)(1)  of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1094(c)(1))  is  amended— 

(1)  in  subparagraph  (C),  by  striking  "and"  at  the  end  thereof; 

(2)  in  subparagraph  (D) — 
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(A)  by  striking  "or  any  regulation  prescribed  under  this 
title,  "  and  inserting  in  lieu  thereof  a  comma  and  "any  reg- 
ulation prescribed  under  this  title,  or  any  applicable  special 
arrangement,  agreement,  or  limitation,  ";  and 

(B)  by  striking  out  the  period  at  the  end  thereof  and  in- 
serting in  lieu  thereof  a  semicolon;  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graphs: 

"(E)  an  emergency  action  against  an  institution,  under 
which  the  Secretary  shall,  effective  on  the  date  on  which  a 
notice  and  statement  of  the  basis  of  the  action  is  mailed  to 
the  institution  (by  registered  mail,  return  receipt  requested), 
withhold  funds  from  the  institution  or  its  students  and 
withdraw  the  institution's  authority  to  obligate  funds 
under  any  program  under  this  title,  if  the  Secretary — 

"(i)  receives  information,  determined  by  the  Secretary 
to  be  reliable,  that  the  institution  is  violating  any  pro- 
vision of  this  title,  any  regulation  prescribed  under  this 
title,  or  any  applicable  special  arrangement,  agreement, 
or  limitation, 

"(ii)  determines  that  immediate  action  is  necessary  to 
prevent  misuse  of  Federal  funds,  and 

"(Hi)  determines  that  the  likelihood  of  loss  outweighs 
the  importance  of  the  procedures  prescribed  under  sub- 
paragraph (D)  for  limitation,  suspension,  or  termina- 
tion, 

except  that  an  emergency  action  shall  not  exceed  30  days 
unless  limitation,  suspension,  or  termination  proceedings 
are  initiated  by  the  Secretary  against  the  institution  within 
that  period  of  time,  and  except  that  the  Secretary  shall  pro- 
vide the  institution  an  opportunity  to  show  cause,  if  it  so 
requests,  that  the  emergency  action  is  unwarranted; 

"(F)  the  limitation,  suspension,  or  termination  of  the  eli- 
gibility of  an  individual  or  an  organization  to  contract 
with  any  institution  to  administer  any  aspect  of  an  institu- 
tion's student  assistance  program  under  this  title,  or  the 
imposition  of  a  civil  penalty  under  paragraph  (2)(B),  when- 
ever the  Secretary  has  determined,  after  reasonable  notice 
and  opportunity  for  a  hearing  on  the  record,  that  such  or- 
ganization, acting  on  behalf  of  an  institution,  has  violated 
or  failed  to  carry  out  any  provision  of  this  title,  any  regula- 
tion prescribed  under  this  title,  or  any  applicable  special 
arrangement,  agreement,  or  limitation,  except  that  no 
period  of  suspension  under  this  subparagraph  shall  exceed 
60  days  unless  the  organization  and  the  Secretary  agree  to 
an  extension,  or  unless  limitation  or  termination  proceed- 
ings are  initiated  by  the  Secretary  against  the  individual  or 
organization  within  that  period  of  time;  and 

"(G)  an  emergency  action  against  an  individual  or  an  or- 
ganization that  has  contracted  with  an  institution  to  ad- 
minister any  aspect  of  the  institutions  student  assistance 
program  under  this  title,  under  which  the  Secretary  shall, 
effective  on  the  date  on  which  a  notice  and  statement  of  the 
basis  of  the  action  is  mailed  to  such  individual  or  organi- 
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zation  (by  registered  mail,  return  receipt  requested),  with- 
hold funds  from  the  individual  or  organization  and  with- 
draw the  individual  or  organization's  authority  to  act  on 
behalf  of  an  institution  under  any  program  under  this  title, 
if  the  Secretary — 

"(i)  receives  information,  determined  by  the  Secretary 
to  be  reliable,  that  the  individual  or  organization, 
acting  on  behalf  of  an  institution,  is  violating  any  pro- 
vision of  this  title,  any  regulation  prescribed  under  this 
title,  or  any  applicable  special  arrangement,  agreement, 
or  limitation, 

"(ii)  determines  that  immediate  action  is  necessary  to 
prevent  misuse  of  Federal  funds,  and 

"(Hi)  determines  that  the  likelihood  of  loss  outweighs 
the  importance  of  the  procedures  prescribed  under  sub- 
paragraph (F),  for  limitation,  suspension,  or  termina- 
tion, 

except  that  an  emergency  action  shall  not  exceed  30  days 
unless  the  limitation,  suspension,  or  termination  proceed- 
ings are  initiated  by  the  Secretary  against  the  individual  or 
organization  within  that  period  of  time,  and  except  that 
the  Secretary  shall  provide  the  individual  or  organization 
an  opportunity  to  show  cause,  if  it  so  requests,  that  the 
emergency  action  is  unwarranted.  ". 

SEC.  2007.  EFFECT  OF  LOSS  OF  ACCREDITATION. 

(a)  Status  as  Eligible  Institution  for  Stafford  Student 
Loan  Program. — Section  435  of  the  Higher  Education  Act  of  1965 
(20  U.S.C.  1085)  is  amended— 

(1)  in  subsection  (a)(1),  by  striking  "The  term"  and  inserting 
"Subject  to  subsection  (n),  the  term  ";  and 

(2)  by  adding  at  the  end  thereof  the  following: 

"(n)  Impact  of  Loss  of  Accreditation.— An  institution  may  not 
be  certified  or  recertified  as  an  eligible  institution  under  subsection 
(a)  of  this  section  if  such  institution  has — 

"(1)  had  its  institutional  accreditation  withdrawn,  revoked, 
or  otherwise  terminated  for  cause  during  the  preceding  24 
months;  or 

"(2)  withdrawn  from  institutional  accreditation  voluntarily 
under  a  show  cause  or  suspension  order  during  the  preceding  24 
months; 
unless — 

"(A)  such  accreditation  has  been  restored  by  the  same  accred- 
iting agency  which  had  accredited  it  prior  to  the  withdrawal, 
revocation,  or  termination;  or 

"(B)  the  institution  has  demonstrated  its  academic  integrity 
to  the  satisfaction  of  the  Secretary  in  accordance  with  section 
1201(a)(5)  (A)  or  (B)  of  this  Act.  ". 

(b)  Status  as  Eligible  Institution  for  Other  Title  IV  Pro- 
grams.— Section  481  of  the  Higher  Education  Act  of  1965  (20  U.S.C. 
1088)  is  amended — 

(1)  in  subsection  (a)(1),  by  striking  "For  the  purpose"  and  in- 
serting "Subject  to  subsection  (e),  for  the  purpose";  and 

(2)  by  adding  at  the  end  thereof  the  following: 
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"(e)  Impact  of  Loss  of  Accreditation. — An  institution  may  not 
be  certified  or  recertified  as  an  institution  of  higher  education 
under  subsection  (a)  of  this  section  if  such  institution  has — 

"(1)  had  its  institutional  accreditation  withdrawn,  revoked, 
or  otherwise  terminated  for  cause  during  the  preceding  24 
months;  or 

"(2)  withdrawn  from  institutional  accreditation  voluntarily 
under  a  show  cause  or  suspension  order  during  the  preceding  24 
months; 
unless — 

"(A)  such  accreditation  has  been  restored  by  the  same  accred- 
iting agency  which  had  accredited  it  prior  to  the  withdrawal, 
revocation,  or  termination;  or 

"(B)  the  institution  has  demonstrated  its  academic  integrity 
to  the  satisfaction  of  the  Secretary  in  accordance  with  section 
1201(a)(5)  (A)  or  (B)  of  this  Act ". 
(c)  Eligible  Institution  Accreditation  Rule. — Section  481(a)  of 
the  Higher  Education  Act  of  1965  (20  U.S.C.  1088(a))  is  amended  by 
inserting  after  paragraph  (2)  the  following  new  paragraph: 

"(3)  Whenever  the  Secretary  determines  eligibility  under  para- 
graph (1),  the  Secretary  shall  not  recognize  the  accreditation  of  any 
eligible  institution  of  higher  education  under  this  subsection  if  the 
institution  of  higher  education  is  in  the  process  of  receiving  a  new 
accreditation  or  changing  accrediting  agency  or  association  unless 
the  eligible  institution  submits  to  the  Secretary  all  materials  relat- 
ing to  the  prior  accreditation,  including  materials  demonstrating 
reasonable  cause  for  changing  the  accrediting  agency  or  associa- 
tion. ". 

SEC.  2008.  REVISION  OF  NATIONAL  STUDENT  LOAN  DATA  SYSTEM. 

Section  485B  of  the  Higher  Education  Act  of  1965  (20  U.S.C. 
1092(b))  is  amended  to  read  as  follows: 

"national  student  loan  data  system 

"Sec.  485B.  (a)  Development  of  the  System.— The  Secretary 
shall  consult  with  a  representative  group  of  guaranty  agencies,  eligi- 
ble lenders,  and  eligible  institutions  to  develop  a  mutually  agreeable 
proposal  for  the  establishment  of  a  National  Student  Loan  Data 
System  containing  information  regarding  loans  made,  insured,  or 
guaranteed  under  part  B  and  loans  made  under  part  E.  The  infor- 
mation in  the  data  system  shall  include  (but  is  not  limited  to) — 

"(1)  the  amount  and  type  of  each  such  loan  made; 

"(2)  the  names  and  social  security  numbers  of  the  borrowers; 

"(3)  the  guaranty  agency  responsible  for  the  guarantee  of  the 
loan; 

"(4)  the  institution  of  higher  education  or  organization  re- 
sponsible for  loans  made  under  part  E; 

"(5)  the  eligible  institution  in  which  the  student  was  enrolled 
or  accepted  for  enrollment  at  the  time  the  loan  was  made,  and 
any  additional  institutions  attended  by  the  borrower; 

"(6)  the  total  amount  of  loans  made  to  any  borrower  and  the 
remaining  balance  of  the  loans; 

"(7)  the  lender,  holder,  and  servicer  of  such  loans; 
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"(8)  information  concerning  the  date  of  any  default  on  the 
loan  and  the  collection  of  the  loan,  including  any  information 
concerning  the  repayment  status  of  any  defaulted  loan  on 
which  the  Secretary  has  made  a  payment  pursuant  to  section 
430(a)  or  the  guaranty  agency  has  made  a  payment  to  the  previ- 
ous holder  of  the  loan; 

"(9)  information  regarding  any  deferments  or  forbearance 
granted  on  such  loans;  and 

"(10)  the  date  of  cancellation  of  the  note  upon  completion  of 
repayment  by  the  borrower  of  the  loan  or  payment  by  the  Secre- 
tary pursuant  to  section  437. 
"(b)  Additional  Information. — For  the  purposes  of  research  and 
policy  analysis,  the  proposal  shall  also  contain  provisions  for  ob- 
taining additional  data  concerning  the  characteristics  of  borrowers 
and  the  extent  of  student  loan  indebtedness  on  a  statistically  valid 
sample  of  borrowers  under  part  B.  Such  data  shall  include — 

"(1)  information  concerning  the  income  level  of  the  borrower 
and  his  family  and  the  extent  of  the  borrower's  need  for  student 
financial  assistance,  including  loans; 

"(2)  information  concerning  the  type  of  institution  attended 
by  the  borrower  and  the  year  of  the  program  of  education  for 
which  the  loan  was  obtained; 

"(3)  information  concerning  other  student  financial  assistance 
received  by  the  borrower;  and 

"(4)  information  concerning  Federal  costs  associated  with  the 
student  loan  program  under  part  B  of  this  title,  including  the 
costs  of  interest  subsidies,  special  allowance  payments,  and 
other  subsidies. 

"(c)  Verification. — The  Secretary  may  require  lenders,  guaranty 
agencies,  or  institutions  of  higher  education  to  verify  information  or 
obtain  eligibility  or  other  information  through  the  National  Stu- 
dent Loan  Data  System  prior  to  making,  guaranteeing,  or  certifying 
a  loan  made  under  part  B  or  part  E. 

"(d)  Report  to  Congress. — The  Secretary  shall  prepare  and 
submit  to  the  appropriate  committees  of  the  Congress,  in  each  fiscal 
year,  a  report  describing  the  results  obtained  by  the  establishment 
and  operation  of  the  student  loan  data  system  authorized  by  this 
section. ". 

SEC.  2009.  INFORMATION  USED  IN  EXERCISE  OF  AID  ADMINISTRATOR  DIS- 
CRETION. 

Section  4?9A(a)  of  such  Act  (20  U.S.C.  1987tt(a))  is  amended  to 
read  as  follows: 

"Sec.  47 9 A.  (a)  In  General. — Nothing  in  this  title  shall  be  inter- 
preted as  limiting  the  authority  of  the  financial  aid  administrator, 
on  the  basis  of  adequate  documentation,  to  make  adjustments  on  a 
case-by-case  basis  to  the  cost  of  attendance  or  the  data  required  to 
calculate  the  expected  student  or  parent  contribution  (or  both)  to 
allow  for  treatment  of  an  individual  eligible  applicant  with  special 
circumstances  not  addressed  by  the  data  elements  in  subparts  1  and 
2  of  part  A  and  parts  B,  C,  and  E  of  this  title.  However,  this  author- 
ity shall  not  be  construed  to  permit  aid  administrators  to  deviate 
from  the  contributions  expected  under  subparts  1  and  2  of  part  A 
and  parts  B,  C,  and  E  in  the  absence  of  special  circumstances.  Spe- 
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cial  circumstances  shall  be  conditions  that  differentiate  an  individ- 
ual student  from  a  class  of  students  rather  than  conditions  that 
exist  across  a  class  of  students.  Adequate  documentation  for  such 
adjustments  shall  substantiate  such  special  circumstances  of  indi- 
vidual students.  In  addition,  nothing  in  this  title  shall  be  interpret- 
ed as  limiting  the  authority  of  the  student  financial  aid  adminis- 
trator in  such  cases  to  request  and  use  supplementary  information 
about  the  financial  status  or  personal  circumstances  of  eligible  ap- 
plicants in  selecting  recipients  and  determining  the  amount  of 
awards  under  subparts  1  and  2  of  part  A  and  parts  B,  C,  and  E  of 
this  title. ". 

Subtitle  B — Fiduciary  Responsibilities 

SEC.  2101.  CIVIL  PENALTIES  ON  VIOLATIONS  BY  FIDUCIARIES. 

(a)  In  General. — Section  502  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (29  U.S.C.  1132)  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"(l)(D  In  the  case  of— 

"(A)  any  breach  of  fiduciary  responsibility  under  (or  other 
violation  of)  part  4  by  a  fiduciary,  or 

"(B)  any  knowing  participation  in  such  a  breach  or  violation 
by  any  other  person, 
the  Secretary  shall  assess  a  civil  penalty  against  such  fiduciary  or 
other  person  in  an  amount  equal  to  20  percent  of  the  applicable  re- 
covery amount. 

"(2)  For  purposes  of  paragraph  (1),  the  term  'applicable  recovery 
amount'  means  any  amount  which  is  recovered  from,  a  fiduciary  or 
other  person  with  respect  to  a  breach  or  violation  described  in  para- 
graph (1)— 

"(A)  pursuant  to  any  settlement  agreement  with  the  Secretary, 

or 

"(B)  ordered  by  a  court  to  be  paid  by  such  fiduciary  or  other 
person  to  a  plan  or  its  participants  and  beneficiaries  in  a  judi- 
cial proceeding  instituted  by  the  Secretary  under  subsection 
(a)(2)  or  (a)(5). 

"(3)  The  Secretary  may,  in  the  Secretary's  sole  discretion,  waive  or 
reduce  the  penalty  under  paragraph  (1)  if  the  Secretary  determines 
in  writing  that — 

"(A)  the  fiduciary  or  other  person  acted  reasonably  and  in 
good  faith,  or 

"(B)  it  is  reasonable  to  expect  that  the  fiduciary  or  other 
person  will  not  be  able  to  restore  all  losses  to  the  plan  without 
severe  financial  hardship  unless  such  waiver  or  reduction  is 
granted. 

"(4)  The  penalty  imposed  on  a  fiduciary  or  other  person  under 
this  subsection  with  respect  to  any  transaction  shall  be  reduced  by 
the  amount  of  any  penalty  or  tax  imposed  on  such  fiduciary  or  other 
person  with  respect  to  such  transaction  under  subsection  (i)  of  this 
section  and  section  4975  of  the  Internal  Revenue  Code  of  1986. ". 

(b)  Conforming  Amendment. — Section  502(a)(6)  of  the  Employee 
Retirement  Income  Security  Act  of  1974  (29  U.S.C.  1132(a)(6))  is 
amended  by  inserting  "or  (l),}  after  "subsection  (i)". 
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(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  any  breach  of  fiduciary  responsibility  or  other  violation  oc- 
curring on  or  after  the  date  of  the  enactment  of  this  Act. 

TITLE  III—REGULA  TORY  A  GENCY  FEES. 

Subtitle  A — Federal  Communications 
Commission  Fees  and  Penalties 

SEC.  3001.  FEDERAL  COMMUNICATIONS  COMMISSION  FEES. 

(a)  Update  of  Fee  Schedule. — Section  8  of  the  Communications 
Act  of  193 If.  (47  U.S.C.  158)  is  amended  by  adding  at  the  end  thereof 
the  following: 

"(g)  Until  modified  pursuant  to  subsection  (b)  of  this  section,  the 
Schedule  of  Charges  which  the  Federal  Communications  Commis- 
sion shall  prescribe  pursuant  to  subsection  (a)  of  this  section  shall 
be  as  follows: 

"SCHEDULE  OF  CHARGES 


Service  Fee  amount 


PRIVATE  RADIO  SERVICES 

1.  Marine  Coast  Stations 

a.  New  License  (per  station)   $70.00 

b.  Modification  of  License  (per  station)   70.00 

c.  Renewal  of  License  (per  station).   70.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   100.00 

e.  Assignments  (per  station).   70.00 

f.  Transfers  of  Control  (per  station)   35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)   105.00 

2.  Ship  Stations 

a.  New  License  (per  application)   35.00 

b.  Modification  of  License  (per  application)   35.00 

c.  Renewal  of  License  (per  application)   35.00 

d.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)   105.00 

3.  Operational  Fixed  Microwave  Stations 

a.  New  License  (per  station)   155.00 

b.  Modification  of  License  (per  station)   155.00 

c.  Renewal  of  License  (per  station).   155.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   35.00 

e.  Assignments  (per  station).   155.00 

f.  Transfers  of  Control  (per  station)   35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)   105.00 

4.  Aviation  (Ground  Stations) 

a.  New  License  (per  station)   70.00 

b.  Modification  of  License  (per  station)   70.00 

c.  Renewal  of  License  (per  station)   70.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   100.00 

e.  Assignments  (per  station)   70.00 

f.  Transfers  of  Control  (per  station)   35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)   105.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


5.  Aircraft  Stations 

a.  New  License  (per  application)   35.00 

b.  Modification  of  License  (per  application)   35.00 

c.  Renewal  of  License  (per  application)   35.00 

d.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)   105.00 

6.  Land  Mobile  Radio  Stations  (including  Special  Emergency  and  Public  Safety 
Stations) 

a.  New  License  (per  call  sign)   35.00 

b.  Modification  of  License  (per  call  sign)   35.00 

c.  Renewal  of  License  (per  call  sign)   35.00 

d.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   35.00 

e.  Assignments  (per  station)   35.00 

f.  Transfers  of  Control  (per  call  sign)   35.00 

g.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Non-Routine  (per  rule  section/per  station)   105.00 

h.  Reinstatement  (per  call  sign)   35.00 

i.  Specialized  Mobile  Radio  Systems-Base  Stations 

(i)  New  License  (per  call  sign)   35.00 

(ii)  Modification  of  License  (per  call  sign   35.00 

(Hi)  Renewal  of  License  (per  call  sign)   35.00 

(iv)  Waiting  List  (annual  charge  per  application)   35.00 

(v)  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   35.00 

(vi)  Assignments  (per  call  sign)  ,   35.00 

(vii)  Transfers  of  Control  (per  call  sign)   35.00 

(viii)  Request  for  Waiver 

(1)  Routine  (per  request)   105.00 

(2)  Non-Routine  (per  rule  section/per  station)   105.00 

(ix)  Reinstatements  (per  call  sign)   35.00 

j.  Private  Carrier  Licenses 

(i)  New  License  (per  call  sign)   35.00 

(ii)  Modification  of  License  (per  call  sign)   35.00 

(Hi)  Renewal  of  License  (per  call  sign)   35.00 

(iv)  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   35.00 

(v)  Assignments  (per  call  sign)   35.00 

(vi)  Transfers  of  Control  (per  call  sign)   35.00 

(vii)  Request  for  Waiver 

(1)  Routine  (per  request)   105.00 

(2)  Non-Routine  (per  rule  section/per  station)   105.00 

(viii)  Reinstatements  (per  call  sign)   35.00 

7.  General  Mobile  Radio  Service 

a.  New  License  (per  call  sign)   35.00 

b.  Modifications  of  License  (per  call  sign)   35.00 

c.  Renewal  of  License  (per  call  sign)   35.00 

d.  Request  for  Waiver 

(i)  Routine  (per  request)   105.00 

(ii)  Nonroutine  (per  rule  section/per  station)   105.00 

e.  Special  Temporary  Authority  (Initial,  Modifications,  Extensions)   35.00 

f.  Transfer  of  control  (per  call  sign).   35.00 

8.  Restricted  Radiotelephone  Operator  Permit   35.00 

9.  Request  for  Duplicate  Station  License  (all  services)   35.00 

10.  Hearing  (Comparative,  New,  and  Modifications)   6,760.00 

EQUIPMENT  APPROVAL  SERVICES/EXPERIMENTAL  RADIO 

1.  Certification 

a.  Receivers  (except  TV  and  FM  receivers)   285.00 

b.  A 11  Other  Devices   735. 00 

c.  Modifications  and  Class  II  Permissive  Changes   35.00 

d.  Request  for  Confidentiality   105.00 

2.  Type  Acceptance 

a.  All  Devices   370.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


b.  Modifications  and  Class  II  Permissive  Changes   35.00 

c.  Request  for  Confidentiality   105.00 

3.  Type  Approval  (all  devices) 

a.  With  Testing  (including  Major  Modifications)   1,465.00 

b.  Without  Testing  (including  Minor  Modifications)   170.00 

c.  Request  for  Confidentiality   105.00 

4.  Notifications   115.00 

5.  Advance  Approval  for  Subscription  TV  System   2,255.00 

a.  Request  for  Confidentiality.   105.00 

6.  Assignment  of  Grantee  Code  for  Equipment  Identification   35.00 

7.  Experimental  Radio  Service 

a.  New  Construction  Permit  and  Station  Authorization  (per  application).   35.00 

b.  Modification  to  Existing  Construction  Permit  and  Station  Authorization 

(per  application).  ,   35.00 

c.  Renewal  of  Station  Authorization  (per  application)   35.00 

d.  Assignment  or  Transfer  of  Control  (per  application)   35.00 

e.  Special  Temporary  Authority  (per  application)   35.00 

f.  Additional  Charge  for  Applications  Containing  Requests  to  Withhold 
Information  From  Public  Inspection  (per  application)   35.00 

MASS  MEDIA  SERVICES 

1.  Commercial  TV  Stations 

a.  New  or  Major  Change  Construction  Permits   2,535.00 

b.  Minor  Change   565.00 

c.  Hearing  (Major/Minor  Change,  Comparative  New,  or  Comparative  Renew- 
al)  6,760.00 

d.  License   170.00 

e.  Assignment  or  Transfer 

(i)  Long  Form  (Forms  314/315)   565.00 

(ii)  Short  Form  (Form  316).   80.00 

f.  Renewal   100.00 

g.  Call  Sign  (New  or  Modification)   55.00 

h.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

i.  Extension  of  Time  to  Construct  or  Replacement  of  CP   200.00 

j.  Permit  to  Deliver  Programs  to  Foreign  Broadcast  Stations   55.00 

k.  Petition  for  Rulemaking  for  New  Community  of  License   1,565.00 

I.  Ownership  Report  (per  report)   35.00 

2.  Commercial  Radio  Stations 

a.  New  and  Major  Change  Construction  Permit 

(i)  AM  Station   2,255.00 

(ii)  FM  Station   2,030.00 

b.  Minor  Change 

(i)  AM  Station   565.00 

(ii)  FM  Station   565.00 

c.  Hearing  (Major/Minor  Change,  Comparative  New,  or  Comparative  Renew- 
al)  6,760.00 

d.  License 

(i)  AM   370.00 

(ii)  FM   115.00 

(Hi)  AM  Directional  Antenna   425.00 

(iv)  FM  Directional  Antenna   355.00 

(v)  AM  Remote  Control   35. 00 

e.  Assignment  or  Transfer 

(i)  Long  Form  (Forms  314/315)   565.00 

(ii)  Short  Form  (Form  316).   80.00 

f.  Renewal   100.00 

g.  Call  Sign  (New  or  Modification)   55.00 

h.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

i.  Extension  of  Time  to  Construct  or  Replacement  of  CP   200.00 

j.  Permit  to  Deliver  Programs  to  Foreign  Broadcast  Stations   55.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


k.  Petition  for  Rulemaking  for  New  Community  of  License  or  Higher  Class 

Channel   1,565.00 

I.  Ownership  Report  (per  report)   35.00 

3.  FM  Translators 

a.  New  or  Major  Change  Construction  Permit   425.00 

b.  License   85.00 

c.  Assignment  or  Transfer   80.00 

d.  Renewal   35.00 

e.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

4.  TV  Translators  and  LPTV  Stations 

a.  New  or  Major  Change  Construction  Permit   425.00 

b.  License   85.00 

c.  Assignment  or  Transfer   80.00 

d.  Renewal   35.00 

e.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

5.  Auxiliary  Services  (Includes  Remote  Pickup  stations,  TV  Auxiliary  Broadcast 
stations,  Aural  Broadcast  STL  and  Intercity  Relay  stations,  and  Low  Power 
Auxiliary  stations) 

a.  Major  Actions   85.00 

b.  Renewals   35.00 

c.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

6.  FM/TV  Boosters 

a.  New  and  Major  Change  Construction  Permits   425.00 

b.  License   85.00 

c.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

7.  International  Broadcast  Station 

a.  New  Construction  Permit  and  Facilities  Change  CP   1,705.00 

b.  License   385.00 

c.  Assignment  or  Transfer  (per  station)   60.00 

d.  Renewal   95.00 

e.  Frequency  Assignment  and  Coordination  (per  frequency  hour)   35.00 

f  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

8.  Cable  Television  Service 

a.  Cable  Television  Relay  Service 

(i)  Construction  Permit   155.00 

(ii)  Assignment  or  Transfer   155.00 

(Hi)  Renewal   155.00 

(iv)  Modification   155.00 

(v)  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend 

an  existing  STA  to  remain  silent)   100.00 

b.  Cable  Special  Relief  Petition   790.00 

c.  76.12  Registration  Statement  (per  statement)   35.00 

d.  Aeronautical  Frequency  Usage  Notifications  (per  notice)   35.00 

e.  Aeronautical  Frequency  Usage  Waivers  (per  waiver).   35.00 

9.  Direct  Broadcast  Satellite 

a.  New  or  Major  Change  Construction  Permit 

(i)  Application  for  Authorization  to  Construct  a  Direct  Broadcast  Satel- 
lite  2,030.00 

(ii)  Issuance  of  Construction  Permit  &  Launch  Authority   19,710.00 

(Hi)  License  to  Operate  Satellite   565.00 

b.  Hearing  (Comparative  New,  Major/Minor  Modifications,  or  Comparative 

Renewal)   6,760.00 

c.  Special  Temporary  Authority  (other  than  to  remain  silent  or  extend  an 

existing  STA  to  remain  silent)   100.00 

COMMON  CARRIER  SERVICES 
1.  All  Common  Carrier  Services 

a.  Hearing  (Comparative  New  or  Major/Minor  Modifications)   6,760.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


b.  Development  Authority — Same  charge' as  regular  authority  in  service 
unless  otherwise  indicated 

c.  Formal  Complaints  and  Pole  Attachment  Complaints  Filing  Fee   120.00 

2.  Domestic  Public  Land  Mobile  Stations  (includes  Base,  Dispatch,  Control  & 
Repeater  Stations) 

a.  New  or  Additional  Facility  (per  transmitter)   230.00 

b.  Major  Modifications  (per  transmitter)   230.00 

c.  Fill  In  Transmitters  (per  transmitter)   230.00 

d.  Major  Amendment  to  a  Pending  Application  (per  transmitter)   230.00 

e.  Assignment  or  Transfer 

(i)  First  Call  Sign  on  Application   230.00 

(ii)  Each  Additional  Call  Sign   35.00 

f.  Partial  Assignment  (per  call  sign)   230.00 

g.  Renewal  (per  call  sign)   35.00 

h.  Minor  Modification  (per  transmitter)   35.00 

i.  Special  Temporary  Authority  (per  frequency/per  location)   200.00 

j.  Extension  of  Time  to  Construct  (per  application)   35.00 

k.  Notice  of  Completion  of  Construction  (per  application).   35.00 

I.  Auxiliary  Test  Station  (per  transmitter)   200.00 

m.  Subsidiary  Communications  Service  (per  request)   100.00 

n.  Reinstatement  (per  application)   35.00 

0.  Combining  Call  Signs  (per  call  sign).   200.00 

p.  Standby  Transmitter  (per  transmitter/per  location)   200.00 

q.  900  MHz  Nationwide  Paging 

(i)  Renewal 

(1)  Network  Organizer   35.00 

(2)  Network  Operator  (per  operator/per  city)   35.00 

r.  Air-Ground  Individual  License  (per  station) 

(i)  Initial  License   35.00 

(ii)  Renewal  of  License   35.00 

(Hi)  Modification  of  License   35.00 

3.  Cellular  Systems  (per  system) 

a.  New  or  Additional  Facilities   230.00 

b.  Major  Modification   230.00 

c.  Minor  Modification   60.00 

d.  Assignment  or  Transfer  (including  partial)   230.00 

e.  License  to  Cover  Construction 

(i)  Initial  License  for  Wireline  Carrier   595.00 

(ii)  Subsequent  License  for  Wireline  Carrier   60.00 

(Hi)  License  for  Nonwireline  Carrier   60.00 

(iv)  Fill  In  License  (all  carriers)   60.00 

f.  Renewal   35.00 

g.  Extension  of  Time  to  Complete  Construction   35.00 

h.  Special  Temporary  Authority  (per  system)   200.00 

1.  Combining  Cellular  Geographic  Service  Areas  (per  system)   50.00 

4.  Rural  Radio  (includes  Central  Office,  Interoffice,  or  Relay  Facilities) 

a.  New  or  Additional  Facility  (per  transmitter)   105.00 

b.  Major  Modification  (per  transmitter)   105.00 

c.  Major  Amendment  to  Pending  Application  (per  transmitter)   105.00 

d.  Minor  Modification  (per  transmitter)   35.00 

e.  Assignments  or  Transfers 

(i)  First  Call  Sign  on  Application   105.00 

(ii)  Each  Additional  Call  Sign   35.00 

(Hi)  Partial  Assignment  (per  call  sign)   105.00 

f.  Renewal  (per  call  sign)   35.00 

g.  Extension  of  Time  to  Complete  Construction  (per  application)   35.00 

h.  Notice  of  Completion  of  Construction  (per  application)   35.00 

i.  Special  Temporary  Authority  (per  frequency/per  location)   200.00 

j.  Reinstatement  (per  application)   35.00 

k.  Combining  Call  Signs  (per  call  sign)   200.00 

I.  Auxiliary  Test  Station  (per  transmitter)   200.00 

m.  Standby  Transmitter  (per  transmitter/per  location)   200.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


5.  Offshore  Radio  Service  (Mobile,  Subscriber,  and  Central  Stations;  fees  would 
also  apply  to  any  expansion  of  this  service  into  coastal  waters  other  than  the 
Gulf  of  Mexico) 

a.  New  or  Additional  Facility  (per  transmitter)   105.00 

b.  Major  Modifications  (per  transmitter)   105.00 

c.  Fill  In  Transmitters  (per  transmitter)   105.00 

d.  Major  Amendment  to  Pending  Application  (per  transmitter)   105.00 

e.  Minor  Modification  (per  transmitter)   35.00 

f.  Assignment  or  Transfer 

(i)  Each  Additional  Call  Sign   35.00 

(ii)  Partial  Assignment  (per  call  sign)   105.00 

g.  Renewal  (per  call  sign)   35.00 

h.  Extension  of  Time  to  Complete  Construction  (per  application).   35.00 

i.  Reinstatement  (per  application)   35.00 

j.  Notice  of  Completion  of  Construction  (per  application)   35.00 

k.  Special  Temporary  Authority  (per  frequency/per  location)   200.00 

I.  Combining  Call  Signs  (per  call  sign)   200.00 

m.  Auxiliary  Test  Station  (per  transmitter)   200.00 

n.  Standby  Transmitter  (per  transmitter /per  location)   200.00 

6.  Point-to-Point  Microwave  and  Local  Television  Radio  Service 

a.  Conditional  License  (per  station)   155.00 

b.  Major  Modification  of  Conditional  License  or  License  Authorization  (per 

station)   155.00 

c.  Certification  of  Completion  of  Construction  (per  station)   155.00 

d.  Renewal  (per  licensed  station).   155.00 

e.  Assignment  or  Transfer 

(i)  First  Station  on  Application   55.00 

(ii)  Each  Additional  Station   35. 00 

f.  Extension  of  Construction  Authorization  (per  station).   55.00 

g.  Special  Temporary  Authority  or  Request  for  Waiver  of  Prior  Construction 
Authorization  (per  request)   70.00 

7.  Multipoint  Distribution  Service  (including  multichannel  MDS) 

a.  Conditional  License  (per  station)   155.00 

b.  Major  Modification  of  Conditional  License  or  License  Authorization  (per 

station)   155.00 

c.  Certification  of  Completion  of  Construction  (per  channel)   455.00 

d.  Renewal  (per  licensed  station).   155.00 

e.  Assignment  or  Transfer 

(i)  First  Station  on  Application   55.00 

(ii)  Each  Additional  Station   35. 00 

f.  Extension  of  Construction  Authorization  (per  station).   110.00 

g.  Special  Temporary  Authority  or  Request  for  Waiver  of  Prior  Construction 
Authorization  (per  request)   70.00 

8.  Digital  Electronic  Message  Service 

a.  Conditional  License  (per  nodal  station)   155.00 

b.  Modification  of  Conditional  License  or  License  Authorization  (per  nodal 

station)   155.00 

c.  Certification  of  Completion  of  Construction  (per  nodal  station)   155.00 

d.  Renewal  (per  licensed  nodal  station)   155.00 

e.  Assignment  or  Transfer 

(i)  First  Station  on  Application   55.00 

(ii)  Each  Additional  Station   35.00 

f.  Extension  of  Construction  Authorization  (per  station).   55.00 

g.  Special  Temporary  Authority  or  Request  for  Waiver  of  Prior  Construction.... 
Authorization  (per  request).   70.00 

9.  International  Fixed  Public  Radio  (Public  &  Control  Stations) 

a.  Initial  Construction  Permit  (per  station)   510.00 

b.  Assignment  or  Transfer  (per  application).   510.00 

c.  Renewal  (per  license)   370.00 

d.  Modification  (per  station)   370.00 

e.  Extension  of  Construction  Authorization  (per  station)   185.00 

f.  Special  Temporary  Authority  or  Request  for  Waiver  (per  request)   185.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


10.  Fixed  Satellite  Transmit/ Receive  Earth  Stations 

a.  Initial  Application  (per  station).   1,525.00 

b.  Modification  of  License  (per  station)   105.00 

c.  Assignment  or  Transfer 

(i)  First  Station  on  Application   300.00 

(ii)  Each  Additional  Station   100.00 

d.  Developmental  Station  (per  station)   1,000.00 

e.  Renewal  of  License  (per  station)   105.00 

f.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Authoriza- 
tion (per  request)   105.00 

g.  Amendment  of  Application  (per  station)   105.00 

h.  Extension  of  Construction  Permit  (per  station).   105.00 

11.  Small  Transmit/Receive  Earth  Stations  (2  meters  or  less  and  operating  in  the 
k/6  GHz  frequency  hand) 

a.  Lead  Application   3,380.00 

b.  Routine  Application  (per  station)   35.00 

c.  Modification  of  License  (per  station)   105.00 

d.  Assignment  or  Transfer 

(i)  First  Station  on  Application   300.00 

(ii)  Each  Additional  Station   35.00 

e.  Developmental  Station  (per  station)   1,000.00 

f.  Renewal  of  License  (per  station)   105.00 

g.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Authoriza- 
tion (per  request)   105.00 

h.  Amendment  of  Application  (per  station)   105.00 

i.  Extension  of  Construction  Permit  (per  station)   105.00 

12.  Receive  Only  Earth  Stations 

a.  Initial  Application  for  Registration   230.00 

b.  Modification  of  License  or  Registration  (per  station)   105.00 

c.  Assignment  or  Transfer 

(i)  First  Station  on  Application   300.00 

(ii)  Each  Additional  Station   100.00 

d.  Renewal  of  License  (per  station)   105.00 

e.  Amendment  of  Application  (per  station)   105.00 

f.  Extension  of  Construction  Permit  (per  station)   105.00 

g.  Waivers  (per  request)   105.00 

13.  Very  Small  Aperture  Terminal  (VSAT)  Systems 

a.  Initial  App lica tion  (per  sys tern)   5,630.00 

b.  Modification  of  License  (per  system)   105.00 

c.  Assignment  or  Transfer  of  System   1,505.00 

d.  Developmental  Station   1,000.00 

e.  Renewal  of  License  (per  system)   105.00 

f.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Authoriza- 
tion (per  request)   105.00 

g.  Amendment  of  Application  (per  system)   105.00 

h.  Extension  of  Construction  Permit  (per  system)   105.00 

14-  Mobile  Satellite  Earth  Stations 

a.  Initial  Application  of  Blanket  Authorization   5,630.00 

b.  Initial  Application  for  Individual  Earth  Station   1,350.00 

c.  Modification  of  License  (per  system).   105.00 

d.  Assignment  or  Transfer  (per  system)   1,505.00 

e.  Developmental  Station   1,000.00 

f.  Renewal  of  License  (per  system).   105.00 

g.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Authoriza- 
tion (per  request)   105.00 

h.  Amendment  of  Application  (per  system)   105.00 

i.  Extension  of  Construction  Permit  (per  system)   105.00 

15.  Radio  determination  Satellite  Earth  Stations 

a.  Initial  Application  of  Blanket  Authorization   5,630.00 

b.  Initial  Application  for  Individual  Earth  Station   1,350.00 

c.  Modification  of  License  (per  system).   105.00 

d.  Assignment  or  Transfer  (per  system)   1,505.00 
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"SCHEDULE  OF  CHARGES— Continued 


Service  Fee  amount 


e.  Developmen ta I  Sta Hon   1,000.00 

f.  Renewal  of  License  (per  system).   105.00 

g.  Special  Temporary  Authority  or  Waivers  of  Prior  Construction  Authoriza- 
tion (per  request)   105.00 

h.  Amendment  of  Application  (per  system)   105.00 

i.  Extension  of  Construction  Permit  (per  system)   105.00 

16.  Space  Stations 

a.  Application  for  Authority  to  Construct   2,030.00 

b.  Application  for  Authority  to  Launch  &  Operate 

(i)  Initial  Application   70,000.00 

(ii)  Replacement  Satellite   70, 000. 00 

c.  Assignment  or  Transfer  (per  satellite)   5,000.00 

d.  Modification   5,000.00 

e.  Special  Temporary  Authority  or  Waiver  of  Prior  Construction  Authoriza- 
tion (per  request)   500.00 

f.  Amendment  of  Application   1,000.00 

g.  Extension  of  Construction  Permit/Launch  Authorization  (per  request)   500.00 

17.  Section  214  Applications 

a.  Overseas  Cable  Construction   9,125.00 

b.  Cable  Landing  License  

(i)  Common  Carrier   1,025.00 

(ii)  Non-Common  Carrier  ::   10,150.00 

c.  Domestic  Cable  Construction   610.00 

d.  All  Other  214  Applications   610.00 

e.  Special  Temporary  Authority  (all  services)   610.00 

f.  Assignments  or  Transfers  (all  services)   610.00 

18.  Recognized  Private  Operating  Status  (per  application)   610.00 

19.  Telephone  Equipment  Registration   155.00 

20.  Tariff  Filings 

a.  Filing  Fee   490.00 

b.  Special  Permission  Filing  (per  filing)   490.00 

21.  Accounting  and  Audits 

a.  Field  Audit   62,290.00 

b.  Review  of  Attest  Audit   34,000.00 

c.  Review  of  Depreciation  Update  Study  (Single  State)   20,685.00 

(i)  Each  Additional  State   680.00 

d.  Interpretation  of  Accounting  Rules  (per  request)   2,885.00 

e.  Petition  for  Waiver  (per  petition)   4,660.00 

MISCELLANEOUS  CHARGES 

1.  International  Telecommunications  Settlements  Administrative  Fee  for  Collec- 
tions (per  line  item)   2.00 

2.  Radio  Operator  Examinations 

a.  Commercial  Radio  Operator  Examination   35.00 

b.  Renewal  of  Commercial  Radio  Operator  License,  Permit,  or  Certificate   35.00 

c.  Duplicate  or  Replacement  Commercial  Radio  Operator  License,  Permit,  or 
Certificate   35.00 

3.  Ship  Inspections 

a.  Inspection  of  Oceangoing  Vessels  Under  Title  III,  Part  II  of  the  Communi- 
cations Act  (per  inspection).   620.00 

b.  Inspection  of  Passenger  Vessels  Under  Title  III,  Part  III  of  the  Communi- 
cations Act  (per  inspection)   320.00 

c.  Inspection  of  Vessels  Under  the  Great  Lakes  Agreement  (per  inspection)   360.00 

d.  Inspection  of  Foreign  Vessels  Under  the  Safety  of  Life  at  Sea  (SOLAS) 
Convention  (per  inspection)   540.00 

e.  Temporary  Waiver  for  Compulsorily  Equipped  Vessel   60.00". 


(b)  Conforming  Amendments. — Section  8  of  the  Communications 
Act  of  1934  is  further  amended — 

(1)  by  striking  the  last  sentence  of  subsection  (a); 
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(2)  in  subsection  (b)(1),  by  striking  "April  1,  1987"  and  insert- 
ing "October  1,  1991 ";  and 

(3)  in  subsection  (d)(1) — 

(A)  by  striking  out  "to  the  following  radio  services:"  and 
inserting  "(A)  to  governmental  entities  and  nonprofit  enti- 
ties licensed  in  the  following  radio  services:";  and 

(B)  by  inserting  "(B)"  after  "Emergency  Radio,  or". 

(c)  Effective  Date;  Implementation. — The  amendments  made 
by  this  section  shall  take  effect  on  the  date  of  enactment  of  this  Act, 
and  the  Schedule  of  Charges  required  by  the  amendment  made  by 
subsection  (a)  of  this  section  shall  be  implemented  not  later  than 
150  days  after  the  date  of  enactment  of  this  Act. 

SEC.  3002.  FINES  AND  PENALTIES  UNDER  THE  COMMUNICATIONS  ACT  OF 
1934. 

(a)  Discrimination  and  Preference  by  Common  Carrier. — Sec- 
tion 202(c)  of  the  Communications  Act  of  1934  (47  U.S.C.  202(c))  is 
amended — 

(1)  by  striking  "$500"  and  inserting  "$6,000";  and 

(2)  by  striking  "$25"  and  inserting  "$300". 

(b)  Failure  in  Filing  of  Schedule  of  Charges. — Section  203(e) 
of  such  Act  (47  U.S.C.  203(e))  is  amended— 

(1)  by  striking  "$500"  and  inserting  "$6,000";  and 

(2)  by  striking  "$25"  and  inserting  "$300". 

(c)  Noncompliance  With  Rate  Orders. — Section  205(b)  of  such 
Act  (47  U.S.C.  205(b))  is  amended  by  striking  "$1,000"  and  inserting 
"$12,000". 

(d)  Noncompliance  With  Line  Extension  Orders. — Section 
214(d)  of  the  Act  (47  U.S.C.  214(d))  is  amended  by  striking  "$100" 
and  inserting  "$1,200" 

(e)  Failure  To  File  Reports  or  Information.— Section  219(b)  of 
the  Act  (47  U.S.C.  219(b))  is  amended  by  striking  "$100"  and  insert- 
ing "$1,200". 

(f)  Recordkeeping  Failures. — Section  220(d)  of  the  Act  (47 
U.S.C.  220(d))  is  amended  by  striking  "$500"  and  inserting  "$6,000". 

(g)  Noncompliance  With  Shipboard  Radio  Requirements. — 
Section  364  of  such  Act  (47  U.S.C.  362)  is  amended— 

(1)  by  striking  "$500"  in  subsection  (a)  and  inserting  "$5,000"; 
and 

(2)  by  striking  "$100"  in  subsection  (b)  and  inserting  "$1,000". 

(h)  Noncompliance  With  Passenger  Vessel  Radio  Require- 
ments.— Section  386  of  such  Act  (47  U.S.C  386)  is  amended — 

(1)  by  striking  "$500"  in  subsection  (a)  and  inserting  "$5,000"; 
and 

(2)  by  striking  "$100"  in  subsection  (b)  and  inserting  "$1,000". 

(i)  General  Forfeitures. — Subsection  (b)  of  section  503  of  the 
Communications  Act  of  1934  (47  U.S.C.  503(b))  is  amended — 

(1)  by  inserting  "(1)"  after  "(b)"  at  the  beginning  of  such  sub- 
section; and 

(2)  by  striking  paragraph  (2)  and  inserting  the  following: 
"(2)(A)  If  the  violator  is  (i)  a  broadcast  station  licensee  or  permit- 
tee, (ii)  a  cable  television  operator,  or  (Hi)  an  applicant  for  any 
broadcast  or  cable  television  operator  license,  permit,  certificate,  or 
other  instrument  or  authorization  issued  by  the  Commission,  the 
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amount  of  any  forfeiture  penalty  determined  under  this  section 
shall  not  exceed  $25,000  for  each  violation  or  each  day  of  a  continu- 
ing violation,  except  that  the  amount  assessed  for  any  continuing 
violation  shall  not  exceed  a  total  of  $250,000  for  any  single  act  or 
failure  to  act  described  in  paragraph  (1)  of  this  subsection. 

"(B)  If  the  violator  is  a  common  carrier  subject  to  the  provisions 
of  this  Act  or  an  applicant  for  any  common  carrier  license,  permit, 
certificate,  or  other  instrument  of  authorization  issued  by  the  Com- 
mission, the  amount  of  any  forfeiture  penalty  determined  under  this 
subsection  shall  not  exceed  $100,000  for  each  violation  or  each  day 
of  a  continuing  violation,  except  that  the  amount  assessed  for  any 
continuing  violation  shall  not  exceed  a  total  of  $1,000,000  for  any 
single  act  or  failure  to  act  described  in  paragraph  (1)  of  this  subsec- 
tion. 

"(C)  In  any  case  not  covered  in  subparagraph  (A)  or  (B),  the 
amount  of  any  forfeiture  penalty  determined  under  this  subsection 
shall  not  exceed  $10,000  for  each  violation  or  each  day  of  a  continu- 
ing violation,  except  that  the  amount  assessed  for  any  continuing 
violation  shall  not  exceed  a  total  of  $75,000  for  any  single  act  or 
failure  to  act  described  in  paragraph  (1)  of  this  subsection. 

"(D)  The  amount  of  such  forfeiture  penalty  shall  be  assessed  by 
the  Commission,  or  its  designee,  by  written  notice.  In  determining 
the  amount  of  such  a  forfeiture  penalty,  the  Commission  or  its  des- 
ignee shall  take  into  account  the  nature,  circumstances,  extent,  and 
gravity  of  the  violation  and,  with  respect  to  the  violator,  the  degree 
of  culpability,  any  history  of  prior  offenses,  ability  to  pay,  and  such 
other  matters  as  justice  may  require. " 

Subtitle  B—NRC  User  Fees 

SEC.  3201.  NRC  USER  FEES. 

Section  7601  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (COBRA)  (Public  Law  99-272)  is  amended  to  read  as  fol- 
lows: 

"(1)  In  general. — The  Nuclear  Regulatory  Commission  shall 
assess  and  collect  annual  charges  from  its  licensees  on  a  fiscal 
year  basis,  except  that — 

"(A)  the  maximum  amount  of  the  aggregate  charges  as- 
sessed pursuant  to  this  paragraph  in  any  fiscal  year  may 
not  exceed  an  amount  that,  when  added  to  other  amounts 
collected  by  the  Commission  for  such  fiscal  year  under 
other  provisions  of  law,  is  estimated  to  be  equal  to  33  per- 
cent of  the  costs  incurred  by  the  Commission  with  respect  to 
such  fiscal  year,  except  that  for  fiscal  year  1990  such  maxi- 
mum amount  shall  be  estimated  to  be  equal  to  45  percent  of 
the  costs  incurred  by  the  Commission  for  fiscal  year  1990; 
and 

"(B)  any  such  charge  assessed  pursuant  to  this  paragraph 
shall  be  reasonably  related  to  the  regulatory  service  provid- 
ed by  the  Commission  and  shall  fairly  reflect  the  cost  to  the 
Commission  of  providing  such  service. 
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"(2)  Establishment  of  amount  by  rule. — The  amount  of 
the  charges  assessed  pursuant  to  this  paragraph  shall  be  estab- 
lished by  rule. ". 

TITLE  IV— CIVIL  SERVICE  AND  POSTAL 
SERVICE  PROGRAMS 


SEC.  4001.  BUDGETARY  TREATMENT  OF  THE  POSTAL  SERVICE  FUND. 

(a)  Treatment  of  the  Postal  Service  Fund.— 

(1)  In  general. — Chapter  20  of  title  39,  United  States  Code, 
is  amended  by  inserting  after  section  2009  the  following: 

"§  2009a.  Budgetary  treatment  of  the  Postal  Service  Fund 

' 'Notwithstanding  any  other  provision  of  law,  the  receipts  and 
disbursements  of  the  Postal  Service  Fund,  including  disbursements 
for  administrative  expenses  incurred  in  connection  with  the  Fund — 
"(1)  shall  not  be  included  in  the  totals  of— 

"(A)  the  budget  of  the  United  States  Government  as  sub- 
mitted by  the  President,  or 

"(B)  the  congressional  budget  (including  allocations  of 
budget  authority  and  outlays  provided  therein); 
"(2)  shall  be  exempt  from  any  general  budget  limitation  im- 
posed by  statute  on  expenditures  and  net  lending  (budget  out- 
lays) of  the  United  States  Government;  and 

(3)  shall  be  exempt  from  any  order  issued  under  part  C  of 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of 
1985,  and  shall  not  be  counted  for  purposes  of  calculating  the 
deficit  under  section  3(6)  of  the  Congressional  Budget  and  Im- 
poundment Control  Act  of  1974  for  purposes  of  comparison  with 
the  maximum  deficit  amount  under  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985  nor  counted  in  calculat- 
ing the  excess  deficit  for  purposes  of  sections  251  and  252  of  the 
Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985, 
for  any  fiscal  year.  " 

(2)  Chapter  analysis. — The  analysis  for  chapter  20  of  title 
39,  United  States  Code,  is  amended  by  inserting  after  the  item 
relating  to  section  2009  the  following: 

"2009a.  Budgetary  treatment  of  the  Postal  Service  Fund. " 

(b)  Construction. — Nothing  in  any  amendment  made  by  subsec- 
tion (a)  shall  be  considered  to  diminish  the  oversight  responsibilities 
or  authority  of  the  Congress  under  law,  rule,  or  regulation  with  re- 
spect to  the  budget  and  operations  of  the  United  States  Postal  Serv- 
ice. 

(c)  Applicability. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  budgets  for  fiscal  years  beginning  after  Sep- 
tember 30,  1989. 

SEC.   4002.   FUNDING  OF  COST-OF-LIVING  ADJUSTMENTS  FOR  CERTAIN 
POSTAL  SERVICE  ANNUITANTS  AND  SURVIVOR  ANNUITANTS. 

(a)  In  General. — Section  8348  of  title  5,  United  States  Code,  is 
amended  by  adding  at  the  end  the  following: 
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"(m)(l)  Notwithstanding  any  other  provision  of  law,  the  United 
States  Postal  Service  shall  be  liable  for  that  portion  of  any  estimat- 
ed increase  in  the  unfunded  liability  of  the  Fund  which  is  attribut- 
able to  any  benefits  payable  from  the  Fund  to  former  employees  of 
the  Postal  Service  who  first  become  annuitants  by  reason  of  separa- 
tion from  the  Postal  Service  on  or  after  October  1,  1986,  or  to  their 
survivors,  or  to  the  survivors  of  individuals  who  die  on  or  after  Oc- 
tober 1,  1986,  while  employed  by  the  Postal  Service,  when  the  in- 
crease results  from  a  cost-of-living  adjustment  under  section  8340  of 
this  title. 

"(2)  The  estimated  increase  in  the  unfunded  liability  referred  to 
in  paragraph  (1)  of  this  subsection  shall  be  determined  by  the  Office 
after  consultation  with  the  Postal  Service.  The  Postal  Service  shall 
pay  the  amount  so  determined  to  the  Office  in  15  equal  annual  in- 
stallments with  interest  computed  at  the  rate  used  in  the  most 
recent  valuation  of  the  Civil  Service  Retirement  System,  and  with 
the  first  payment  thereof  due  at  the  end  of  the  fiscal  year  in  which 
the  cost-of-living  adjustment  with  respect  to  which  the  payment  re- 
lates becomes  effective. 

"(3)  In  determining  any  amount  for  which  the  Postal  Service  is 
liable  under  this  subsection,  the  amount  of  the  liability  shall  be 
prorated  to  reflect  only  that  portion  of  total  service  (used  in  comput- 
ing the  benefits  involved)  which  is  attributable  to  civilian  service 
performed  after  June  30,  1971,  as  estimated  by  the  Office.  " 

(b)  Effective  Date;  Size  of  Annual  Installments  to  Fund 
Earlier  COLAs;  Additional  Amount  Initially  Payable. — 

(1)  Effective  date. — This  section  and  the  amendment  made 
by  this  section  shall  be  effective  as  of  October  1,  1986. 

(2)  Size  of  annual  installments  to  fund  previous  years  ' 
COLAs. — Notwithstanding  any  provision  of  section  8348(m)  of 
title  5,  United  States  Code  (as  added  by  subsection  (a)),  the  esti- 
mated increase  in  the  unfunded  liability  referred  to  in  para- 
graph (1)  of  such  section  831f8(m)  shall  be  payable  based  on 
annual  installments  equal  to — 

(A)  $100,000  each,  with  respect  to  the  cost-of-living  ad- 
justment which  took  effect  in  fiscal  year  1987; 

(B)  $6,000,000  each,  with  respect  to  the  cost-of-living  ad- 
justment which  took  effect  in  fiscal  year  1988;  and 

(C)  $15,000,000  each,  with  respect  to  the  cost-of-living  ad- 
justment which  took  effect  in  fiscal  year  1989. 

(3)  Additional  amount  payable. — 

(A)  Generally. — The  first  payment  made  under  the  pro- 
visions of  section  8348(m)  of  title  5,  United  States  Code  (as 
added  by  subsection  (a))  shall  include,  in  addition  to  the 
amount  which  would  otherwise  be  payable  at  that  time,  an 
amount  equal  to  the  sum  of  any  amounts  which  would 
have  been  due  under  those  provisions  in  any  prior  year  if 
this  section  had  been  enacted  before  October  1,  1986. 

(B)  Computation  method. — Subject  to  paragraph  (2),  the 
additional  amount  payable  under  this  paragraph  shall  be 
computed  in  accordance  with  section  8348(m)  of  title  5, 
United  States  Code  (as  added  by  subsection  (a)),  and  shall 
include  interest.  Interest  on  an  amount — 
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(i)  shall  be  computed  at  the  rate  used  in  the  most 
recent  valuation  of  the  Civil  Service  Retirement 
System; 

(ii)  shall  accrue,  and  be  compounded,  annually;  and 
(Hi)  shall  be  computed  for  the  period  beginning  on 

the  date  by  which  such  amount  should  have  been  paid 
(if  this  section  had  been  enacted  before  October  1,  1986) 
and  ending  on  the  date  on  which  payment  is  made. 

SEC.  4003.  FUNDING  OF  HEALTH  BENEFIT  PREMIUMS  FOR  SURVIVORS  OF 
EMPLOYEES  AND  FORMER  EMPLOYEES  OF  THE  POSTAL  SERV- 
ICE. 

(a)  Generally. — Section  8906(g)(2)  of  title  5,  United  States  Code, 
is  amended  by  inserting  "or  for  a  survivor  of  such  an  individual  or 
of  an  individual  who  died  on  or  after  October  1,  1986,  while  em- 
ployed by  the  United  States  Postal  Service,  "  after  "1986,  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1989,  and  shall  apply  with  respect  to 
amounts  payable  for  periods  beginning  on  or  after  that  date. 

SEC.  4004.  POSTAL  SERVICE  PAYMENTS  TO  THE  EMPLOYEES'  COMPENSA- 
TION FUND. 

(a)  Amendment. — Section  2003  of  title  39,  United  States  Code,  is 
amended  by  adding  at  the  end  the  following: 

"(g)  Notwithstanding  any  provision  of  section  8147  of  title  5, 
whenever  the  Secretary  of  Labor  furnishes  a  statement  to  the  Postal 
Service  indicating  an  amount  due  from  the  Postal  Service  under 
subsection  (b)  of  that  section,  the  Postal  Service  shall  make  the  de- 
posit required  pursuant  to  that  statement  (and  any  additional  pay- 
ment under  subsection  (c)  of  that  section,  to  the  extent  that  it  relates 
to  the  period  covered  by  such  statement)  not  later  than  30  days  after 
the  date  on  which  such  statement  is  so  furnished.  Any  deposit  (and 
any  additional  payment)  which  is  subject  to  the  preceding  sentence 
shall,  once  made,  remain  available  without  fiscal  year  limitation. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1989. 

SEC.  4005.  PARTIAL  DEFERRED  PA  YMENT  OF  LUMP-SUM  CREDIT  FOR  CER- 
TAIN INDIVIDUALS  ELECTING  ALTERNATIVE  FORMS  OF  ANNU- 
ITIES. 

(a)  In  General. — Notwithstanding  any  other  provision  of  law, 
and  except  as  provided  in  subsection  (c),  any  lump-sum  credit  pay- 
able to  an  employee  or  Member  pursuant  to  the  election  of  an  alter- 
native form  of  annuity  by  such  employee  or  Member  under  section 
8343a  or  section  8420a  of  title  5,  United  States  Code,  shall  be  paid 
in  accordance  with  the  schedule  under  subsection  (b)  (instead  of  the 
schedule  which  would  otherwise  apply),  if  the  commencement  date 
of  the  annuity  payable  to  such  employee  or  Member  occurs  after  De- 
cember 2,  1989,  and  before  October  1,  1990. 

(b)  Schedule  of  Payments. — The  schedule  of  payment  of  any 
lump-sum  credit  subject  to  this  section  is  as  follows: 

(1)  50  percent  of  the  lump-sum  credit  shall  be  payable  on  the 
date  on  which,  but  for  the  enactment  of  this  section,  the  full 
amount  of  the  lump-sum  credit  would  otherwise  be  payable. 
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(2)  The  remainder  of  the  lump-sum  credit  shall  be  payable  on 
the  date  which  occurs  12  months  after  the  date  described  in 
paragraph  (1). 

An  amount  payable  in  accordance  with  paragraph  (2)  shall  be  pay- 
able with  interest,  computed  using  the  rate  under  section  8334(e)(3) 
of  title  5,  United  States  Code. 

(c)  Exceptions. — The  Office  of  Personnel  Management  shall  pre- 
scribe regulations  to  provide  that,  unless  the  individual  involved  in- 
dicates otherwise  by  written  notice  to  the  Office  (submitted  at  such 
time  and  in  such  manner  as  the  regulations  may  require),  this  sec- 
tion shall  not  apply — 

(1)  in  the  case  of  any  individual  who  is  separated  from  Gov- 
ernment service  involuntarily,  other  than  for  cause  on  charges 
of  misconduct  or  delinquency;  and 

(2)  in  the  case  of  any  individual  as  to  whom  the  application 
of  this  section  would  be  against  equity  and  good  conscience,  due 
to  a  life-threatening  affliction  or  other  critical  medical  condi- 
tion affecting  such  individual. 

(d)  Annuity  Benefits  Not  Affected.— Nothing  in  this  section 
shall  affect  the  commencement  date,  the  amount,  or  any  other 
aspect  of  any  annuity  benefits  payable  under  section  8343a  or  sec- 
tion 8420a  of  title  5,  United  States  Code. 

(e)  Definitions. — For  purposes  of  this  section,  the  terms  "lump- 
sum credit",  "employee",  and  "Member"  each  has  the  meaning 
given  such  term  by  section  8331  or  section  8401  of  title  5,  United 
States  Code,  as  appropriate. 

SEC.  4006.  COORDINATION. 

For  purposes  of  section  202  of  the  Balanced  Budget  and  Emergen- 
cy Deficit  Reaffirmation  Act  of  1987  (2  U.S.C.  909),  any  transfer  re- 
sulting from  any  provision  of  this  title  or  any  of  the  amendments 
made  by  this  title  is  a  necessary  (but  secondary)  result  of  a  signifi- 
cant policy  change  (within  the  meaning  of  section  202(b)  of  such 
Act). 

TITLE  V— VETERANS  PROGRAMS 

SEC.  5001.  EXTENSION  OF  LOAN  FEE. 

Section  1829(c)  of  title  38,  United  States  Code,  is  amended  by 
striking  out  "September  30,  1989"  and  inserting  in  lieu  thereof 
"September  30,  1990". 

SEC.   5002.  POSTPONEMENT  OF  RESTRICTIONS  ON  WITHOUTRECOURSE 
VENDEE  LOAN  SALES. 

Section  1833(a)(3)  of  title  38,  United  States  Code,  is  amended  by 
striking  out  "October  1,  1989"  each  place  it  appears  and  inserting  in 
lieu  thereof  "October  1,  1990". 

SEC.  5003.  PROCEEDS  OF  VENDEE  LOAN  SALES. 

(a)  In  General.— Section  1833  of  title  38,  United  States  Code,  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(e)  Notwithstanding  any  other  provision  of  law,  the  amount  re- 
ceived from  the  sale  of  any  note  evidencing  a  loan  secured  by  real 
property  described  in  subsection  (a)(1)  of  this  section  shall  be  cred- 
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ited,  without  any  reduction  and  for  the  fiscal  year  in  which  the 

amount  is  received,  as  offsetting  collections  of— 

"(1)  the  revolving  fund  for  which  a  fee  under  section  1829  of 
this  title  was  collected  (or  was  exempted  from  being  collected)  at 
the  time  of  the  original  guaranty  of  the  loan  that  was  secured 
by  the  same  property;  or 

"(2)  in  any  case  in  which  there  was  no  requirement  of  (or  ex- 
emption from)  a  fee  at  the  time  of  the  original  guaranty  of  the 
loan  that  was  secured  by  the  same  property,  the  Loan  Guaranty 
Revolving  Fund;  and 

the  total  so  credited  to  any  revolving  fund  for  a  fiscal  year  shall 

offset  outlays  attributed  to  such  revolving  fund  during  such  fiscal 

year. ". 

(b)  Effective  Date. — Subsection  (e)  of  section  1833  of  title  38, 
United  States  Code,  as  added  by  subsection  (a),  shall  apply  with  re- 
spect to  amounts  referred  to  in  such  subsection  (e)  received  on  or 
after  October  1,  1989. 
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Sec.  6212.  Health  maintenance  organizations  and  competitive  medical  plans. 

Sec.  6213.  Rural  health  clinic  services. 

Sec.  6214-  Determining  eligibility  of  home  health  agencies  for  waiver  of  liability  for 
denied  claims. 

Sec.  6215.  Extension  of  authority  to  contract  with  fiscal  intermediaries  and  carriers 

on  other  than  a  cost  basis. 
Sec.  6216.  Expansion  of  rural  health  medical  education  demonstration  project. 
Sec.  6217.  Inner-city  hospital  triage  demonstration  project. 
Sec.  6218.  GAO  study  of  administrative  costs  of  medicare  program. 
Sec.  6219.  Provisions  relating  to  end  stage  renal  disease  services. 

Sec.  6220.  Amendments  relating  to  the  United  States  Bipartisan  Commission  on  Com- 
prehensive Health  Care. 
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Sec.  6221.  National  Commission  on  Children. 

Sec.  6222.  Continued  use  of  home  health  wage  index  in  effect  prior  to  July  1,  1989, 

until  after  July  1,  1990. 
Sec.  6223.  HCFA  personnel  study. 
Sec.  6224.  Peer  review  organizations. 

Part  4 — Part  B  Premium 

Sec.  6301.  Part  B  premium. 

Subtitle  B — Medicaid 

Part  1 — General  Provisions 

Sec.  6401.  Mandatory  coverage  of  certain  low-income  pregnant  women  and  children. 
Sec.  6402.  Payment  for  obstetrical  and  pediatric  services. 

Sec.  6403.  Early  and  periodic  screening,  diagnostic,  and  treatment  services  defined. 
Sec.  6404.  Payment  for  federally  qualified  health  center  services. 
Sec.  6405.  Required  coverage  of  nurse  practitioner  services. 

Sec.  6406.  Required  medicaid  notice  and  coordination  with  special  supplemental  food 
program  for  women,  infants,  and  children  (WIC). 

Sec.  6407.  Demonstration  projects  to  study  the  effect  of  allowing  States  to  extend 
medicaid  to  pregnant  women  and  children  not  otherwise  qualified  to  re- 
ceive medicaid  benefits. 

Sec.  6408.  Other  Medicaid  provisions. 

Part  2 — Technical  and  Miscellaneous  Provisions 
Sec.  6411-  Miscellaneous  medicaid  technical  amendments. 

Subtitle  C — Maternal  and  Child  Health  Block  Grant  Program 

Sec.  6501.  Increase  in  authorization  of  appropriations. 

Sec.  6502.  Allotments  to  State  and  Federal  set-asides. 

Sec.  6503.  Use  of  allotment  funds  and  application  for  block  grant  funds. 

Sec.  6504.  Reports. 

Sec.  6505.  Federal  administration  and  assistance. 

Sec.  6506.  Development  of  model  applications. 

Sec.  6507.  Research  on  infant  mortality  and  medicaid  services. 

Sec.  6508.  Demonstration  project  on  health  insurance  for  medically  uninsurable  chil- 
dren. 

Sec.  6509.  Maternal  and  child  health  handbook. 
Sec.  6510.  Effective  dates. 

Subtitle  D — Vaccine  Compensation  Technicals 

Sec.  6601.  Vaccine  injury  compensation  technicals. 
Sec.  6602.  Severability. 

Subtitle  E— Provisions  With  Respect  to  Cobra  Continuation  Coverage 
Part  1 — Extension  of  Coverage  for  Disabled  Employees 

Sec.  6701.  Extension,  under  Internal  Revenue  Code,  of  coverage  from  18  to  29  months 
for  those  with  a  disability  at  time  of  termination  of  employment. 

Sec.  6702.  Extension,  under  Public  Health  Service  Act,  of  coverage  from  18  to  29 
months  for  those  with  a  disability  at  time  of  termination  of  employ- 
ment. 

Sec.  6703.  Extension,  under  ERISA,  of  coverage  from  18  to  29  months  for  those  with 
a  disability  at  time  of  employment. 

Part  2 — Miscellaneous  Amendments 

Sec.  6801.  Public  Health  Service  Act. 

subtitle  f— technical  and  miscellaneous  provisions  relating  to  nursing  home  reform 

Sec.  6901.  Medicare  and  medicaid  technical  corrections  relating  to  nursing  home 
reform. 

Subtitle  G— Public  Health  Service  Act 
Sec.  6911.  Establishment  of  Agency  for  Health  Care  Policy  and  Research. 
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TITLE  F/— MEDICARE,  MEDICAID,  MATERNAL  AND 
CHILD  HEALTH,  AND  OTHER  HEALTH  PROVISIONS 

Subtitle  A — Medicare 
PART  1— PROVISIONS  RELATING  TO  PART  A 

Subpart  A — General  Provisions 

SEC.   6001.  EXTENSION  OF  REDUCTIONS  UNDER  ORIGINAL  SEQUESTER 
ORDER  AND  APPLICABILITY  OF  NEW  SEQUESTER  ORDER. 

Notwithstanding  any  other  provision  of  law  (including  section 
11002  or  any  other  provision  of  this  Act,  other  than  section  6201), 
the  reductions  in  the  amount  of  payments  required  under  title 
XVIII  of  the  Social  Security  Act  made  by  the  final  sequester  order 
issued  by  the  President  on  October  16,  1989,  pursuant  to  section 
252(b)  of  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of 
1985  shall  continue  to  be  effective  (as  provided  by  sections 
252(a)(4)(B)  and  256(d)(2)  of  such  Act)  through  December  31,  1989, 
with  respect  to  payments  for  items  and  services  under  part  A  of  such 
title  (including  payments  under  section  1886  of  such  title  attributa- 
ble or  allocated  to  such  part).  Each  such  payment  made  for  items 
and  services  provided  during  fiscal  year  1990  after  such  date  shall 
be  increased  by  1.42  percent  above  what  it  would  otherwise  be  under 
this  Act. 

SEC.  6002.  REDUCTION  IN  PAYMENTS  FOR  CAPITAL-RELATED  COSTS  OF  IN- 
PATIENT HOSPITAL  SERVICES  FOR  FISCAL  YEAR  1990. 

Section  1886(g)(3)(A)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(g)(3)(A))  is  amended— 

(1)  in  clause  (Hi),  by  striking  "and"; 

(2)  in  clause  (iv),  by  striking  the  period  at  the  end  and  insert- 
ing ",  and";  and 

(3)  by  adding  at  the  end  the  following  new  clause: 

"(v)  15  percent  for  payments  attributable  to  portions  of  cost  re- 
porting periods  or  discharges  (as  the  case  may  be)  occurring 
during  the  period  beginning  January  1,  1990,  and  ending  Sep- 
tember 30,  1990. ". 

SEC.  6003.  PROSPECTIVE  PAYMENT  HOSPITALS, 
(a)  Changes  in  Hospital  Update  Factors. — 

(1)  In  general.— Section  1886(b)(3)(B)(i)  of  the  Social  Security 
Act  (42  U.S.C.  1395ww(b)(3)(B)(i))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subclause  (IV), 

(B)  in  subclause  (V),  by  striking  "1990"  and  inserting 
"1991 "  and  redesignating  such  subclause  as  subclause  (VI), 
and 

(C)  by  inserting  after  subclause  (IV)  the  following  new 
subclause: 

"(V)  for  fiscal  year  1990,  the  market  basket  percentage  in- 
crease plus  4-22  percentage  points  for  hospitals  located  in  a 
rural  area,  the  market  basket  percentage  increase  plus  0.12  per- 
centage points  for  hospitals  located  in  a  large  urban  area,  and 
the  market  basket  percentage  increase  minus  0.53  percentage 
points  for  hospitals  located  in  other  urban  areas,  and". 
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(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  payments  for  discharges  occurring  on  or  after 
January  1,  1990. 

(3)  Indexing  of  future  applicable  percentage  in- 
creases.— For  discharges  occurring  on  or  after  October  1,  1990, 
the  applicable  percentage  increase  (described  in  section 
1886(b)(3)(B)  of  the  Social  Security  Act)  for  discharges  occurring 
during  fiscal  year  1990  is  deemed  to  have  been  such  percentage 
increase  as  amended  by  paragraph  (1). 

(b)  Reduction  in  DRG  Weighting  Factors  for  Fiscal  Year 
1990;  Future  Annual  Recalibration  of  DRG  Weights  on 
Budget-Neutral  Basis.— Section  1886(d)(4)(C)  of  such  Act  (42 
U.S.C.  1395ww(d)(4XO)  is  amended— 

(1)  by  striking  "(C)"  and  inserting  "(C)(i)";  and 

(2)  by  adding  at  the  end  the  following  new  clauses: 

"(ii)  For  discharges  in  fiscal  year  1990,  the  Secretary  shall  reduce 
the  weighting  factor  for  each  diagnosis-related  group  by  1.22  per- 
cent. 

"(Hi)  Any  such  adjustment  under  clause  (i)  for  discharges  in  a 
fiscal  year  (beginning  with  fiscal  year  1991)  shall  be  made  in  a 
manner  that  assures  that  the  aggregate  payments  under  this  subsec- 
tion for  discharges  in  the  fiscal  year  are  not  greater  or  less  than 
those  that  would  have  been  made  for  discharges  in  the  year  without 
such  adjustment. 

"(iv)  The  Secretary  shall  include  recommendations  with  respect  to 
adjustments  to  weighting  factors  under  clause  (i)  in  the  annual 
report  to  Congress  required  under  subsection  (e)(3)(B).  ". 

(c)  Increase  in  Disproportionate  Share  Adjustment. — 

(1)  Change  in  formula. — Section  1886(d)(5)(F)  of  such  Act  (42 
U.S.C.  1395ww(d)(5)(F))  is  amended— 

(A)  in  clause  (iv)(I),  by  striking  "the  following  formula" 
and  all  that  follows  through  "(as  defined  in  clause  (vi));" 
and  inserting  "the  applicable  formula  described  in  clause 
(vii);",  and 

(B)  by  adding  at  the  end  the  following  new  clause: 

"(vii)  The  formula  used  to  determine  the  disproportionate  share 
adjustment  percentage  for  a  cost  reporting  period  for  a  hospital  de- 
scribed in  clause  (iv)(I)  is — 

"(I)  in  the  case  of  such  a  hospital  with  a  disproportionate  pa- 
tient percentage  (as  defined  in  clause  (vi))  greater  than  20.2,  (P- 
20.2X.65)  +  5.62,  or 

"(II)  in  the  case  of  any  other  such  hospital,  (P-15X.6)  +  2.5, 
where  'P'  is  the  hospital's  disproportionate  patient  percentage  (as  de- 
fined in  clause  (vi)). ". 

(2)  Treatment  of  rural  hospitals  for  disproportionate 
share  calculation. — Section  1886(d)(5)(F)  of  such  Act  (42 
U.S.C.  1395ww(d)(5)(F)),  as  amended  by  paragraph  (1),  is  amend- 
ed— 

(A)  in  clause  (iv) — 

(i)  in  subclause  (II),  by  striking  "or", 

(ii)  in  subclause  (III),  by  inserting  "in  subclause  (IV) 
or  (V)  or"  after  "described", 


39 


(Hi)  by  striking  the  period  at  the  end  of  subclause 
(III)  and  inserting  a  semicolon,  and 

(iv)  by  adding  at  the  end  the  following  new  sub- 
clauses: 

"(IV)  is  located  in  a  rural  area,  is  classified  as  a  rural  refer- 
ral center  under  subparagraph  (C),  and  is  classified  as  a  sole 
community  hospital  under  subparagraph  (D),  is  equal  to  10  per- 
cent or,  if  greater,  the  percent  determined  in  accordance  with 
the  applicable  formula  described  in  clause  (viii);  or 

"(V)  is  located  in  a  rural  area,  is  classified  as  a  rural  referral 
center  under  subparagraph  (C),  and  is  not  classified  as  a  sole 
community  hospital  under  subparagraph  (D),  is  equal  to  the 
percent  determined  in  accordance  with  the  applicable  formula 
described  in  clause  (viii);  or 

"(VI)  is  located  in  a  rural  area,  is  classified  as  a  sole  commu- 
nity hospital  under  subparagraph  (D),  and  is  not  classified  as  a 
rural  referral  center  under  subparagraph  (C),  is  10  percent.  " 

(B)  in  clause  (v) — 

(i)  in  subclause  (III),  by  striking  "area"  and  inserting 
"area  and  is  not  described  in  subclause  (11)", 

(ii)  by  redesignating  subclauses  (II)  and  (III)  as  sub- 
clauses (III)  and  (IV),  and 

(Hi)  by  inserting  after  subclause  (I)  the  following  new 
subclause: 

"(II)  SO  percent,  if  the  hospital  is  located  in  a  rural  area  and 
has  more  than  100  beds,  or  is  located  in  a  rural  area  and  is 
classified  as  a  sole  community  hospital  under  subparagraph 
(D), "  and 

(C)  by  adding  at  the  end  the  following  new  clause: 
"(viii)  The  formula  used  to  determine  the  disproportionate  share 

adjustment  percentage  for  a  cost  reporting  period  for  a  hospital  de- 
scribed in  clause  (iv)(IV)  or  (iv)(V)  is  the  percentage  determined  in 
accordance  with  the  following  formula:  (P-30X.6)  +  4-0,  where  'P'  is 
the  hospital's  disproportionate  patient  percentage  (as  defined  in 
clause  (vi)). ". 

(3)  Increase  for  hospitals  with  disproportionate  indi- 
gent care  revenues. — Section  1886(d)(5)(F)(iii)  of  such  Act  (42 
U.S.C.  1395ww(d)(5)(F)(iii))  is  amended  by  striking  "25  percent" 
and  inserting  "30 percent". 

(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  discharges  occurring  on  or  after 
April  1,  1990. 

(d)  Extension  of  Regional  Referral  Center  Classifica- 
tion.— Any  hospital  that  is  classified  as  a  regional  referral  center 
under  section  1886(d)(5)(C)  of  the  Social  Security  Act  as  of  Septem- 
ber 30,  1989,  including  a  hospital  so  classified  as  a  result  of  section 
9302(d)(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  shall 
continue  to  be  classified  as  a  regional  referral  center  for  cost  report- 
ing veriods  beginning  on  or  after  October  1,  1989,  and  before  October 
1,  1992. 

(e)  Criteria  and  Payment  for  Sole  Community  Hospitals. — 

(1)  In  general. — (A)  Section  1886(d)(5)  of  the  Social  Security 
Act  (42  U.S.C.  1395ww(d)(5))  is  amended— 


40 


(i)  by  transferring  clause  (iv)  of  subparagraph  (C)  to  the 
end  and  by  redesignating  it  as  subparagraph  (H), 

(ii)  by  transferring  clause  (Hi)  of  subparagraph  (C)  to  the 
end  and  by  redesignating  it  as  subparagraph  (I), 

(Hi)  in  subparagraph  (D),  by  striking  "(D)(i)"  and  insert- 
ing "(EXi)",  and 

(iv)  by  amending  clause  (ii)  of  subparagraph  (C)  to  read 
as  follows: 

"(D)(i)  For  any  cost  reporting  period  beginning  on  or  after  April  1, 
1990,  with  respect  to  a  subsection  (d)  hospital  which  is  a  sole  com- 
munity hospital,  payment  under  paragraph  (1)(A)  shall  be — 

"(I)  an  amount  based  on  100  percent  of  the  hospitals  target 
amount  for  the  cost  reporting  period,  as  defined  in  subsection 
(b)(3)(C),  or 

"(W  the  amount  determined  under  paragraph  (l)(A)(iii), 
whichever  results  in  greater  payment  to  the  hospital. 

"(ii)  In  the  case  of  a  sole  community  hospital  that  experiences,  in 
a  cost  reporting  period  compared  to  the  previous  cost  reporting 
period,  a  decrease  of  more  than  5  percent  in  its  total  number  of  in- 
patient cases  due  to  circumstances  beyond  its  control,  the  Secretary 
shall  provide  for  such  adjustment  to  the  payment  amounts  under 
this  subsection  (other  than  under  paragraph  (9))  as  may  be  necessary 
to  fully  compensate  the  hospital  for  the  fixed  costs  it  incurs  in  the 
period  in  providing  inpatient  hospital  services,  including  the  reason- 
able cost  of  maintaining  necessary  core  staff  and  services. 

"(Hi)  The  term  'sole  community  hospital'  means  any  hospital — 
"(I)  that  the  Secretary  determines  is  located  more  than  35 
road  miles  from  another  hospital,  or 

"(II)  that,  by  reason  of  factors  such  as  the  time  required  for 
an  individual  to  travel  to  the  nearest  alternative  source  of  ap- 
propriate inpatient  care  (in  accordance  with  standards  promul- 
gated by  the  Secretary),  location,  weather  conditions,  travel  con- 
ditions, or  absence  of  other  like  hospitals  (as  determined  by  the 
Secretary),  is  the  sole  source  of  inpatient  hospital  services  rea- 
sonably available  to  individuals  in  a  geographic  area  who  are 
entitled  to  benefits  under  part  A. 
"(iv)  The  Secretary  shall  promulgate  a  standard  for  determining 
whether  a  hospital  meets  the  criteria  for  classification  as  a  sole 
community  hospital  under  clause  (iii)(II)  because  of  the  time  re- 
quired for  an  individual  to  travel  to  the  nearest  alternative  source 
of  appropriate  inpatient  care.  ". 

(B)  Section  1886(b)(3)  of  such  Act  (k2  U.S.C.  1395ww(b)(3)),  is 
further  amended — 

(i)  in  subparagraph  (A),  by  striking  "(A)  For  purposes  of 
this  subsection"  and  inserting  "(A)  Except  as  provided  in 
subparagraph  (C),  for  purposes  of  this  subsection",  and 

(ii)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(C)  In  the  case  of  a  hospital  that  is  a  sole  community  hospital 
(as  defined  in  subsection  (d)(5)(D)(iii)),  the  term  'target  amount' 
means — 

"(i)  with  respect  to  the  first  12-month  cost  reporting  period  in 
which  this  subparagraph  is  applied  to  the  hospital — 
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"(I)  the  allowable  operating  costs  of  inpatient  hospital 
services  (as  defined  in  subsection  (a)(4))  recognized  under 
this  title  for  the  hospital  for  the  12-month  cost  reporting 
period  (in  this  subparagraph  referred  to  as  the  'base  cost  re- 
porting period')  preceding  the  first  cost  reporting  period  for 
which  this  subsection  was  in  effect  with  respect  to  such 
hospital,  increased  (in  a  compounded  manner)  by — 

"(II)  the  applicable  percentage  increases  applied  to  such 
hospital  under  this  paragraph  for  cost  reporting  periods 
after  the  base  cost  reporting  period  and  up  to  and  including 
such  first  12-month  cost  reporting  period,  or 
"(ii)  with  respect  to  a  later  cost  reporting  period,  the  target 
amount  for  the  preceding  12-month  cost  reporting  period,  in- 
creased by  the  applicable  percentage  increase  under  subpara- 
graph (B)(i)  for  discharges  occurring  in  the  fiscal  year  in  which 
that  later  cost  reporting  period  begins. 
There  shall  be  substituted  for  the  base  cost  reporting  period  de- 
scribed in  clause  (i)  a  hospital's  cost  reporting  period  (if  any)  begin- 
ning during  fiscal  year  1987  if  such  substitution  results  in  an  in- 
crease in  the  target  amount  for  the  hospital.  " 

(2)  Conforming  amendments. — Such  Act  is  further  amend- 
ed— 

(A)  in  section  1833(h)(1)(D),  by  striking  "the  last  sentence 
of  section  1886(d)(5)(C)(ii)"  and  inserting  "section 
1886(d)(5)(D)(iiir; 

(B)  in  section  1886(d)(5)(C)(i)— 

(i)  by  striking  "(CXiXD" and  inserting  "(C)(i)",  and 

(ii)  by  redesignating  subclause  (II)  as  clause  (ii)  and 
by  striking  "subclause  (I)"  each  place  it  appears  in 
such  clause  and  inserting  "clause  (i)"; 

(C)  in  section  1886(d)(9)(B)(ii)(IV),  by  striking  "(D)(v)"  and 
inserting  ' '(D)( Hi)' '; 

(D)  in  section  1886(d)(9)(D)— 

(i)  by  striking  clause  (iv), 

(ii)  by  transferring  clause  (Hi)  to  the  end  and  redesig- 
nating it  as  clause  (iv),  and  by  striking  "(C)(iii)"  and 
inserting  "(H)",  and 

(Hi)  by  redesignating  clause  (v)  as  clause  (Hi);  and 

(E)  in  section  1886(g)(3)(B),  by  striking  "(d)(5)(C)(ii)"  and 
inserting  "(d)(5)(D)(iii)". 

(3)  Continuation  of  sole  community  hospital  designation 
for  current  sole  community  hospitals.— Any  hospital  classi- 
fied as  a  sole  community  hospital  under  section  1886(d)(5)(C)(ii) 
of  the  Social  Security  Act  on  the  date  of  the  enactment  of  this 
Act  that  will  no  longer  be  classified  as  a  sole  community  hospi- 
tal after  such  date  as  a  result  of  the  amendments  made  by 
paragraph  (1)  shall  continue  to  be  classified  as  a  sole  communi- 
ty hospital  for  purposes  of  section  1886(d)(5)(D)  of  such  Act. 

(f)  Criteria  and  Payment  for  Medicare-Dependent,  Small 
Rural  Hospitals. — 

(1)  Criteria.— Section  1886(d)(5)  of  the  Social  Security  Act  (42 
U.S.C.  1395ww(d)(5)),  as  amended  by  subsection  (e)(1)(A),  is  fur- 
ther amended  by  inserting  after  subparagraph  (F)  the  following 
new  subparagraph: 
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"(G)(i)  For  any  cost  reporting  period  beginning  on  or  after  April  1, 
1990,  and  ending  on  or  before  March  31,  1993,  with  respect  to  a  sub- 
section (d)  hospital  which  is  a  medicare-dependent,  small  rural  hos- 
pital, payment  under  paragraph  (1)(A)  shall  be — 

"(I)  an  amount  based  on  100  percent  of  the  hospital's  target 
amount  for  the  cost  reporting  period,  as  defined  in  subsection 
(b)(3)(D),  or 

"(II)  the  amount  determined  under  paragraph  (l)(A)(iii), 
whichever  results  in  the  greater  payment  to  the  hospital. 

"(ii)  In  the  case  of  a  medicare  dependent,  small  rural  hospital 
that  experiences,  in  a  cost  reporting  period  compared  to  the  previous 
cost  reporting  period,  a  decrease  of  more  than  5  percent  in  its  total 
number  of  inpatient  cases  due  to  circumstances  beyond  its  control, 
the  Secretary  shall  provide  for  such  adjustment  to  the  payment 
amounts  under  this  subsection  (other  than  under  paragraph  (9))  as 
may  be  necessary  to  fully  compensate  the  hospital  for  the  fixed  costs 
it  incurs  in  the  period  in  providing  inpatient  hospital  services,  in- 
cluding the  reasonable  cost  of  maintaining  necessary  core  staff  and 
services. 

u(iii)  The  term  'medicare-dependent,  small  rural  hospital'  means, 
with  respect  to  any  cost  reporting  period  to  which  clause  (i)  applies, 
any  hospital — 

"(I)  located  in  a  rural  area, 

"(II)  that  has  not  more  than  100  beds, 

"(III)  that  is  not  classified  as  a  sole  community  hospital 
under  subparagraph  (D),  and 

"(IV)  for  which  not  less  than  60  percent  of  its  inpatient  days 
or  discharges  during  the  cost  reporting  period  beginning  in 
fiscal  year  1987  were  attributable  to  inpatients  entitled  to  bene- 
fits under  part  A. ". 

(2)  Payment.— Section  1886(b)(3)  of  such  Act  (42  U.S.C. 
1395ww(b)(3)),  as  amended  by  subsection  (e)(1)(B),  is  further 
amended — 

(i)  in  subparagraph  (A),  by  striking  "subparagraph  (C)" 
and  inserting  "subparagraphs  (C)  and  (D)",  and 

(ii)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(D)  For  cost  reporting  periods  ending  on  or  before  March  31, 
1993,  in  the  case  of  a  hospital  that  is  a  medicare-dependent,  small 
rural  hospital  (as  defined  in  subsection  (d)(5)(G)),  the  term  'target 
amount'  means — 

"(i)  with  respect  to  the  first  12-month  cost  reporting  period  in 
which  this  subparagraph  is  applied  to  the  hospital — 

"(I)  the  allowable  operating  costs  of  inpatient  hospital 
services  (as  defined  in  subsection  (a)(4))  recognized  under 
this  title  for  the  hospital  for  the  12-month  cost  reporting 
period  (in  this  subparagraph  referred  to  as  the  'base  cost  re- 
porting period)  preceding  the  first  cost  reporting  period  for 
which  this  subsection  was  in  effect  with  respect  to  such 
hospital,  increased  (in  a  compounded  manner)  by — 

"(II)  the  applicable  percentage  increases  applied  to  such 
hospital  under  this  paragraph  for  cost  reporting  periods 
after  the  base  cost  reporting  period  and  up  to  and  including 
such  first  12-month  cost  reporting  period,  or 
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"(ii)  with  respect  to  a  later  cost  reporting  period,  the  target 
amount  for  the  preceding  12-month  cost  reporting  period,  in- 
creased by  the  applicable  percentage  increase  under  subpara- 
graph (B)(i)  for  discharges  occurring  in  the  fiscal  year  in  which 
that  later  cost  reporting  period  begins. 
There  shall  be  substituted  for  the  base  cost  reporting  period  de- 
scribed in  clause  (i)  a  hospitals  cost  reporting  period  (if  any)  begin- 
ning during  fiscal  year  1987  if  such  substitution  results  in  an  in- 
crease in  the  target  amount  for  the  hospital.  ". 
(g)  Essential  Access  Community  Hospital  Program. — 
(1)  Establishment  of  program.  — 

(A)  In  general.— Part  A  of  title  XVIII  of  the  Social  Se- 
curity Act  (42  U.S.C.  1395c  et  seq.J  is  amended  by  adding  at 
the  end  the  following  new  section: 

"essential  access  community  hospital  program 

"Sec.  1820.  (a)  In  General.— There  is  hereby  established  a  pro- 
gram under  which  the  Secretary — 

"(1)  shall  make  grants  to  not  more  than  7  States  to  carry  out 
the  activities  described  in  subsection  (d)(1); 

"(2)  shall  make  grants  to  eligible  hospitals  and  facilities  (or 
consortia  of  hospitals  and  facilities)  to  carry  out  the  activities 
described  in  subsection  (d)(2);  and 

"(3)  shall  designate  (under  subsection  (V)  hospitals  and  facili- 
ties located  in  States  receiving  grants  under  paragraph  (1)  as  es- 
sential access  community  hospitals  or  rural  primary  care  hospi- 
tals. 

"(b)  Eligibility  of  States  for  Grants.— A  State  is  eligible  to  re- 
ceive a  grant  under  subsection  (a)(1)  only  if  the  State  submits  to  the 
Secretary,  at  such  time  and  in  such  form  as  the  Secretary  may  re- 
quire, an  application  containing — 

"(1)  assurances  that  the  State — 

"(A)  has  developed,  or  is  in  the  process  of  developing,  a 
State  rural  health  care  plan  that — 

"(i)  provides  for  the  creation  of  one  or  more  rural 
health  networks  (as  defined  in  subsection  (g))  in  the 
State, 

"(ii)  promotes  regionalization  of  rural  health  services 
in  the  State, 

"(Hi)  improves  access  to  hospital  and  other  health 
services  for  rural  residents  of  the  State,  and 

"(iv)  enhances  the  provision  of  emergency  and  other 
transportation  services  related  to  health  care; 
"(B)  has  developed  the  rural  health  care  plan  described 
in  subparagraph  (A)  in  consultation  with  the  hospital  asso- 
ciation of  the  State  and  rural  hospitals  located  in  the  State 
(or,  in  the  case  of  a  State  in  the  process  of  developing  such 
plan,  that  assures  the  Secretary  that  it  will  consult  with  its 
State  hospital  association  and  rural  hospitals  located  in 
the  State  in  developing  such  plan);  and 

"(C)  has  designated,  or  is  in  the  process  of  designating, 
rural  non-profit  or  public  hospitals  or  facilities  located  in 


44 


the  State  as  essential  access  community  hospitals  or  rural 
primary  care  hospitals  within  such  networks;  and 
"(2)  such  other  information  and  assurances  as  the  Secretary 
may  require. 

"(c)  Eligibility  of  Hospitals  and  Consortia  for  Grants. — 

"(1)  In  general. — Except  as  provided  in  paragraph  (3),  a  hos- 
pital or  facility  is  eligible  to  receive  a  grant  under  subsection 
(a)(2)  only  if  the  hospital  or  facility — 

"(A)  is  located  in  a  State  receiving  a  grant  under  subsec- 
tion (a)(1); 

"(B)  is  designated  as  an  essential  access  community  hos- 
pital or  a  rural  primary  care  hospital  by  the  State  in  which 
it  is  located  or  is  a  member  of  a  rural  health  network  (as 
defined  in  subsection  (g)); 

"(C)  submits  to  the  State  in  which  it  is  located  and  to  the 
Secretary,  at  such  time  and  in  such  form  as  the  Secretary 
may  require,  an  application  containing  such  information 
and  assurances  as  the  Secretary  may  require;  and 

"(D)  the  State  in  which  the  hospital  or  facility  is  located 
certifies  to  the  Secretary  that — 

"(i)  the  receiving  of  such  a  grant  by  the  hospital  or 
facility  is  consistent  with  the  States  rural  health  care 
plan  (described  in  subsection  (b)(1)(A)),  and 

"(ii)  the  State  has  approved  the  application  submit- 
ted under  subparagraph  (C). 
"(2)  Treatment  of  consortia.— A  consortium  of  hospitals  or 
facilities  each  of  which  is  part  of  the  same  rural  health  net- 
work is  eligible  to  receive  a  grant  under  subsection  (a)(2)  if  each 
of  its  members  would  individually  be  eligible  to  receive  such  a 
grant. 

"(3)  Eligibility  of  rpc  hospitals  not  located  in  a  state 
receiving  grant. — A  facility  designated  as  a  rural  primary 
care  hospital  by  the  Secretary  under  subsection  (i)(2)(C)  shall  be 
eligible  to  receive  a  grant  under  subsection  (a)(2). 
"(d)  Activities  for  Which  Grants  May  Be  Used. — 

"(1)  Grants  to  states. — A  State  shall  use  a  grant  received 
under  subsection  (a)(1)  to  carry  out  the  demonstration  program 
established  under  this  section  in  the  State.  Such  grant  may  be 
used  for  engaging  in  activities  relating  to  planning  and  imple- 
menting a  rural  health  care  plan  and  rural  health  networks, 
designating  hospitals  or  facilities  in  the  State  as  essential 
access  community  hospitals  or  rural  primary  care  hospitals,  and 
developing  and  supporting  communication  and  emergency 
transportation  systems. 

(2)  Grants  to  hospitals,  facilities,  and  consortia.— A 
hospital  or  facility  shall  use  a  grant  received  under  subsection 
(a)(2)  to  finance  the  costs  it  incurs  in  converting  itself  to  a  rural 
primary  care  hospital  or  an  essential  access  community  hospital 
or  in  becoming  part  of  a  rural  health  network  in  the  State  in 
which  it  is  located,  including  capital  costs,  costs  incurred  in  the 
development  of  necessary  communications  systems,  and  costs  in- 
curred in  the  development  of  an  emergency  transportation 
system.  A  consortium  shall  use  a  grant  received  under  subsec- 
tion (a)(2)  to  finance  the  costs  it  incurs  in  converting  hospitals 
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or  facilities  that  are  part  of  the  consortium  into  rural  primary 
care  hospitals  or  in  developing  and  implementing  a  rural 
health  network  consisting  of  its  members  in  the  State  in  which 
it  is  located,  including  capital  costs,  costs  incurred  in  the  devel- 
opment of  necessary  communications  systems,  and  costs  in- 
curred in  the  development  of  an  emergency  transportation 
system. 

"(e)  Designation  by  State  of  Essential  Access  Community 
Hospitals. — A  State  may  designate  a  hospital  as  an  essential  access 
community  hospital  only  if  the  hospital — 

"(1)  is  located  in  a  rural  area  (as  defined  in  section 
1886(d)(2)(D)); 

"(2)(A)  is  located  more  than  35  miles  from  any  hospital  that 
either  (i)  has  been  designated  as  an  essential  access  community 
hospital,  (ii)  is  classified  by  the  Secretary  as  a  rural  referral 
center  under  section  1886(d)(5)(C),  or  (Hi)  is  located  in  an  urban 
area  that  meets  the  criteria  for  classification  as  a  regional  re- 
ferral center  under  such  section,  or  (B)  meets  such  other  criteria 
relating  to  geographic  location  as  the  State  may  impose  with 
the  approval  of  the  Secretary; 

"(3)  has  at  least  75  inpatient  beds  or  is  located  more  than  35 
miles  from  any  other  hospital; 

"(4)  has  in  effect  an  agreement  to  provide  emergency  and  med- 
ical backup  services  to  rural  primary  care  hospitals  participat- 
ing in  the  rural  health  network  of  which  it  is  a  member  and 
throughout  its  service  area; 

"(5)  has  in  effect  an  agreement,  with  each  rural  primary  care 
hospital  participating  in  the  rural  health  network  of  which  it 
is  a  member,  to  accept  patients  transferred  from  such  primary 
care  hospitals,  to  receive  data  from  and  transmit  data  to  such 
primary  care  hospitals,  and  to  provide  staff  privileges  to  physi- 
cians providing  care  at  such  primary  care  hospitals;  and 

"(6)  meets  any  other  requirements  imposed  by  the  State  with 
the  approval  of  the  Secretary. 
"(f)  Designation  by  State  of  Rural  Primary  Care  Hospi- 
tals.— 

"(1)  Criteria  for  designation. — A  State  may  designate  a  fa- 
cility as  a  rural  primary  care  hospital  only  if  the  facility — 

"(A)  is  located  in  a  rural  area  (as  defined  in  section 
1886(d)(2)(D)); 

"(B)  at  the  time  such  facility  applies  to  the  State  for  des- 
ignation as  a  rural  primary  care  hospital,  is  a  hospital 
with  a  participation  agreement  in  effect  under  section 
1866(a)  and  had  not  been  found,  on  the  basis  of  a  survey 
under  section  1864,  to  be  in  violation  of  any  requirement  to 
participate  as  a  hospital  under  this  title; 

"(C)  has  ceased,  or  agrees  (upon  the  approval  of  such  ap- 
plication) to  cease,  providing  inpatient  care  (except  as  re- 
quired under  subparagraph  (F)); 

"(D)  in  the  case  of  a  facility  that  is  a  member  of  a  rural 
health  network,  has  in  effect  an  agreement  to  participate 
with  other  hospitals  and  facilities  in  the  communications 
system  of  such  network,  including  the  networks  system  for 
the  electronic  sharing  of  patient  data,  including  telemetry 
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and  medical  records,  if  the  network  has  in  operation  such  a 
system; 

"(E)  makes  available  24-hour  emergency  care; 

"(F)  provides  not  more  than  6  inpatient  beds  (meeting 
such  conditions  as  the  Secretary  may  establish)  for  provid- 
ing inpatient  care  for  a  period  not  to  exceed  72  hours 
(unless  a  longer  period  is  required  because  transfer  to  a  hos- 
pital is  precluded  because  of  inclement  weather  or  other 
emergency  conditions)  to  patients  requiring  stabilization 
before  discharge  or  transfer  to  a  hospital; 

"(G)  meets  such  staffing  requirements  as  would  apply 
under  section  1861(e)  to  a  hospital  located  in  a  rural  area, 
except  that — 

u(i)  the  facility  need  not  meet  hospital  standards  re- 
lating to  the  number  of  hours  during  a  day,  or  days 
during  a  week,  in  which  the  facility  must  be  open, 
except  insofar  as  the  facility  is  required  to  provide 
emergency  care  on  a  24-hour  basis  under  subparagraph 

(E) , 

"(ii)  the  facility  may  provide  any  services  otherwise 
required  to  be  provided  by  a  full-time,  on-site  dietician, 
pharmacist,  laboratory  technician,  medical  technolo- 
gist, and  radiological  technologist  on  a  part-time,  off- 
site  basis,  and 

"(Hi)  the  inpatient  care  described  in  subparagraph 

(F)  may  be  provided  by  a  physician 's  assistant  or  nurse 
practitioner,  subject  to  the  oversight  of  a  physician; 
and 

"(H)  meets  the  requirements  of  subparagraphs  (C) 
through  (J)  of  paragraph  (2)  of  section  1861(aa)  and  of 
clauses  (ii)  and  (iv)  of  the  second  sentence  of  that  para- 
graph. 

"(2)  Preference  given  to  hospitals  or  facilities  partici- 
pating in  rural  health  network. — In  designating  facilities 
as  rural  primary  care  hospitals  under  paragraph  (1),  the  State 
shall  give  preference  to  hospitals  or  facilities  participating  in  a 
rural  health  network. 

"(3)  Permitting  rural  primary  care  hospitals  to  main- 
tain swing  beds. — Nothing  in  this  subsection  shall  be  con- 
strued to  prohibit  a  State  from  designating  a  facility  as  a  rural 
primary  care  hospital  solely  because  the  facility  has  entered 
into  an  agreement  with  the  Secretary  under  section  1883  under 
which  the  facility's  inpatient  hospital  facilities  may  be  used  for 
the  furnishing  of  extended  care  services. 
"(g)  Rural  Health  Network  Defined. — For  purposes  of  this  sec- 
tion, the  term  'rural  health  network '  means,  with  respect  to  a  State, 
an  organization — 

"(1)  consisting  of— 

"(A)  at  least  1  hospital  that — 

"(i)  the  State  has  designated  or  plans  to  designate  as 
an  essential  access  community  hospital  under  subsec- 
tion (b)(1)(C), 

"(ii)  is  classified  by  the  Secretary  as  rural  referral 
center  under  section  1886(d)(5)(C),  or 
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"(Hi)  is  located  in  an  urban  area  and  meets  the  crite- 
ria for  classification  as  a  regional  referral  center  under 
such  section,  and 
"(B)  at  least  1  facility  that  the  State  has  designated  or 
plans  to  designate  as  a  rural  primary  care  hospital,  and 
"(2)  the  members  of  which  have  entered  into  agreements  re- 
garding— 

"(A)  patient  referral  and  transfer, 

"(B)  the  development  and  use  of  communications  systems, 
including  (where  feasible)  telemetry  systems  and  systems  for 
electronic  sharing  of  patient  data,  and 

"(C)  the  provision  of  emergency  and  non-emergency  trans- 
portation among  the  members. 
"(h)  Limit  on  Amount  of  Grant  to  Hospital  or  Facility. — A 
grant  made  to  a  hospital  or  facility  under  subsection  (a)(2)  may  not 
exceed  $200,000. 

"(i)  Eligibility  of  Hospitals  or  Facilities  for  Designation  by 
Secretary. — 

"(1)  Essential  access  community  hospital. — (A)  The  Secre- 
tary shall  designate  a  hospital  as  an  essential  access  communi- 
ty hospital  if  the  hospital — 

"(i)  is  located  in  a  State  receiving  a  grant  under  subsec- 
tion (a)(1); 

"(ii)  is  designated  as  an  essential  access  community  hos- 
pital by  the  State  in  which  it  is  located  (except  as  provided 
in  subparagraph  (B));  and 

"(Hi)  meets  such  other  criteria  as  the  Secretary  may  re- 
quire. 

"(B)  In  the  case  of  a  hospital  that  is  not  eligible  for  designa- 
tion as  an  essential  access  community  hospital  under  this  para- 
graph solely  because  it  is  not  designated  as  an  essential  access 
community  hospital  by  the  State  in  which  it  is  located,  the  Sec- 
retary may  designate  such  hospital  as  an  essential  access  com- 
munity hospital  under  this  paragraph  if  the  hospital  is  not  so 
designated  by  the  State  in  which  it  is  located  solely  because  of 
its  failure  to  meet  the  criteria  described  in  paragraph  (3)  of  sub- 
section (e). 

"(2)  Rural  primary  care  hospital. — (A)  The  Secretary  shall 
designate  a  facility  as  a  rural  primary  care  hospital  if  the  facil- 
ity— 

"(i)  is  located  in  a  State  receiving  a  grant  under  subsec- 
tion (a)(1); 

"(ii)  is  designated  as  a  rural  primary  care  hospital  by  the 
State  in  which  it  is  located  (except  as  provided  in  subpara- 
graph (B));  and 

"(Hi)  meets  such  other  criteria  as  the  Secretary  may  re- 
quire. 

"(B)  In  the  case  of  a  facility  that  is  not  eligible  for  designa- 
tion as  a  rural  primary  care  hospital  under  this  paragra  i 
solely  because  it  is  not  designated  as  a  rural  primary  care  hos- 
pital by  the  State  in  which  it  is  located,  the  Secretary  may  des- 
ignate such  facility  as  a  rural  primary  care  hospital  under  this 
paragraph  if  the  facility  is  not  so  designated  by  the  State  in 
which  it  is  located  solely  because  of  its  failure  to  meet  the  crite- 
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ria  described  in  subparagraphs  (C),  (F),  or  (G)  of  subsection 

(f)(1). 

"(C)  The  Secretary  may  designate  not  more  than  15  facilities 
as  rural  primary  care  hospitals  under  this  paragraph  that  do 
not  meet  the  requirements  of  clauses  (i)  and  (ii)  of  subparagraph 
(A)  if  such  a  facility  meets  the  criteria  described  in  subpara- 
graphs (A),  (B),  and  (E)  of  subsection  (f)(1),  except  that  nothing 
in  this  subparagraph  shall  be  construed  to  prohibit  the  Secre- 
tary from  designating  a  facility  as  a  rural  primary  care  hospi- 
tal solely  because  the  facility  has  entered  into  an  agreement 
with  the  Secretary  under  section  188S  under  which  the  facility's 
inpatient  hospital  facilities  may  be  used  for  the  furnishing  of 
extended  care  services, 
"(j)  Waiver  of  Conflicting  Part  A  Provisions. — The  Secretary 
is  authorized  to  waive  such  provisions  of  this  part  as  are  necessary 
to  conduct  the  program  established  under  this  section. 

"(k)  Authorization  of  Appropriations. — There  are  authorized 
to  be  appropriated  from  the  Federal  Hospital  Insurance  Trust  Fund 
for  each  of  the  fiscal  years  1990,  1991,  and  1992— 

"(1)  $10,000,000  for  grants  to  States  under  subsection  (a)(1); 
and 

"(2)  $15,000,000  for  grants  to  hospitals,  facilities,  and  consor- 
tia under  subsection  (a)(2). ". 

(B)  Modification  of  rural  health  care  transition 
grant  program. — (i)  Section  4005(e)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  is  amended — 

(I)  in  paragraph  (1),  by  adding  at  the  end  the  follow- 
ing new  sentence:  "Grants  under  this  paragraph  may 
be  used  to  provide  instruction  and  consultation  (and 
such  other  services  as  the  Administrator  determines  ap- 
propriate) via  telecommunications  to  physicians  in 
such  rural  areas  (within  the  meaning  of  section 
1886(d)(2)(D)  of  the  Social  Security  Act)  as  are  designat- 
ed either  class  1  or  class  2  health  manpower  shortage 
areas  under  section  832(a)(1)(A)  of  the  Public  Health 
Service  Act. " 

(II)  in  paragraph  (3)(A),  by  striking  "an  application 
to  the  Governor"  and  inserting  "an  application  to  the 
Administrator  and  a  copy  of  such  application  to  the 
Governor", 

(III)  in  paragraph  (3)(B),  by  striking  "any  applica- 
tion" and  all  that  follows  through  "accompanied  by" 
and  inserting  "to  the  Administrator,  within  a  reasona- 
ble time  after  receiving  a  copy  of  an  application  pursu- 
ant to  subparagraph  (A), " 

(IV)  in  paragraph  (6),  by  striking  "2  years"  and  in- 
serting "3  years", 

(V)  in  paragraph  (7)(A),  by  striking  "(D)"  and  insert- 
ing "(B)", 

(VI)  in  paragraph  (7)(C),  by  striking  the  period  at  the 
end  and  inserting  the  following:  "  except  that  this  lim- 
itation shall  not  apply  with  respect  to  a  grant  used  for 
the  purposes  described  in  subparagraph  (D).  " 
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(VII)  by  adding  at  the  end  of  paragraph  (7)  the  fol- 
lowing new  subparagraph: 

"(D)  A  hospital  may  use  a  grant  received  under  this  subsec- 
tion to  develop  a  plan  for  converting  itself  to  a  rural  primary 
care  hospital  (as  described  in  section  1820  of  the  Social  Security 
Act)  or  to  develop  a  rural  health  network  (as  defined  in  section 
1820(g)  of  such  Act)  in  the  State  in  which  it  is  located  if  the 
State  is  receiving  a  grant  under  section  1820(a)(1).  "  and 

(VIII)  in  paragraph  (9),  by  striking  "each  of  the 
fiscal  years  1989  and  1990"  and  inserting  "fiscal  year 
1989  and  $25,000,000  for  each  of  the  fiscal  years  1990, 
1991,  and  1992". 

(ii)  The  amendments  made  by  clause  (i)  shall  apply  with 
respect  to  applications  for  grants  under  the  Rural  Health 
Care  Transition  Grant  Program  described  in  section  4005(e) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1987  submit- 
ted on  or  after  October  1,  1989,  except  that  the  amendments 
made  by  subclauses  (V)  and  (VII)  of  such  clause  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act. 

(2)  Treatment  of  Essential  Access  Community  Hospitals 
as  Sole  Community  Hospitals. — Section  1886(d)(5)(D)  of  such 
Act  (42  U.S.C.  1395ww(d)(5)(D))  (as  redesignated  and  amended 
by  subsection  (e)(1)(A))  is  further  amended — 

(A)  in  clause  (Hi) — 

(i)  in  subclause  (I),  by  striking  "or", 

(ii)  in  subclause  (II),  by  striking  the  period  at  the  end 
and  inserting  ",  or",  and 

(Hi)  by  adding  at  the  end  the  following  new  sub- 
clause: 

"(III)  that  is  designated  by  the  Secretary  as  an  essential 
access  community  hospital  under  section  1820(i)(l).  "  and 

(B)  by  adding  at  the  end  the  following  new  clause: 

"(iv)  If  the  Secretary  determines  that,  in  the  case  of  a  hospital 
designated  by  the  Secretary  as  an  essential  access  community  hospi- 
tal under  section  1820(i)(l),  the  hospital  has  incurred  increases  in 
reasonable  costs  during  a  cost  reporting  period  as  a  result  of  becom- 
ing a  member  of  a  rural  health  network  (as  defined  in  section 
1820(g))  in  the  State  in  which  it  is  located,  and  in  incurring  such 
increases,  the  hospital  will  increase  its  costs  for  subsequent  cost  re- 
porting periods,  the  Secretary  shall  increase  the  hospital's  target 
amount  under  subsection  (b)(3)(C)  to  account  for  such  incurred  in- 
creases^ 

(3)  Coverage  of,  and  payment  for,  inpatient  rural  pri- 
mary CARE  HOSPITAL  SERVICES. — 

(A)  Definitions.— Section  1861  of  such  Act  (42  U.S.C. 
1395x)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"Rural  Primary  Care  Hospital;  Rural  Primary  Care  Hospital 

Services 

"(mm)(l)  The  term  'rural  primary  care  hospital'  means  a  facility 
designated  by  the  Secretary  as  a  rural  primary  care  hospital  under 
section  1820(i)(2). 
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"(2)  The  term  'inpatient  rural  primary  care  hospital  services' 
means  items  and  services,  furnished  to  an  inpatient  of  a  rural  pri- 
mary care  hospital  by  such  a  hospital,  that  would  be  inpatient  hos- 
pital services  if  furnished  to  an  inpatient  of  a  hospital  by  a  hospi- 
tal ". 

(B)  Coverage  and  payment— (i)  Section  1812(a)(1)  of 
such  Act  (42  U.S.C.  1395d(a)(l))  is  amended  by  inserting 
"and  inpatient  rural  primary  care  hospital  services"  after 
"inpatient  hospital  services". 

(ii)  Section  1814(a)  of  such  Act  (42  U.S.C.  1395 f(a))  is 
amended — 

(I)  by  striking  "and"  at  the  end  of  paragraph  (6), 

(II)  by  striking  the  period  at  the  end  of  paragraph  (7) 
and  inserting  ";  and",  and 

(III)  by  inserting  after  paragraph  (7)  the  following 
new  paragraph: 

"(8)  in  the  case  of  inpatient  rural  primary  care  hospital  serv- 
ices, a  physician  certifies  that  such  services  were  required  to  be 
immediately  furnished  on  a  temporary,  inpatient  basis.  ". 
(Hi)  Section  1814  of  such  Act  is  further  amended — 

(I)  in  subsection  (b),  by  inserting  ",  other  than  a  rural 
primary  care  hospital  providing  inpatient  rural  pri- 
mary care  hospital  services, "  after  "providing  hospice 
care",  and 

(II)  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"Payment  for  Inpatient  Rural  Primary  Care  Hospital  Services 

"(l)(l)  The  amount  of  payment  under  this  part  for  inpatient  rural 
primary  care  hospital  services — 

"(A)  in  the  case  of  the  first  12-month  cost  reporting  period  for 
which  the  facility  operates  as  such  a  hospital,  is  the  reasonable 
costs  of  the  facility  in  providing  inpatient  rural  primary  care 
hospital  services  during  such  period,  as  such  costs  are  deter- 
mined on  a  per  diem  basis,  and 

"(B)  in  the  case  of  a  later  reporting  period,  is  the  per  diem 
payment  amount  established  under  this  paragraph  for  the  pre- 
ceding 12-month  cost  reporting  period,  increased  by  the  applica- 
ble percentage  increase  under  section  1886(b)(3)(B)(i)  for  that 
particular  cost  reporting  period  applicable  to  hospitals  located 
in  a  rural  area. 

The  payment  amounts  otherwise  determined  under  this  paragraph 
shall  be  reduced,  to  the  extent  necessary,  to  avoid  duplication  of  any 
payment  made  under  section  1820(a)(2)  (or  under  section  4005(e)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1987)  to  cover  the  provi- 
sion of  inpatient  rural  primary  care  hospital  services. 

"(2)  The  Secretary  shall  develop  a  prospective  payment  system  for 
determining  payment  amounts  for  inpatient  rural  primary  care  hos- 
pital services  under  this  part  furnished  on  or  after  January  1, 
1993. ". 

(C)  Treatment  of  rural  primary  care  hospitals  as 
providers  of  services. — (i)  Section  1861(u)  of  such  Act  (42 
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U.S.C.  1395x(u))  is  amended  by  inserting  "rural  primary 
care  hospital,  "  after  "hospital,  ". 

(ii)  Section  1863  of  such  Act  (42  U.S.C  1395z)  is  amended 
by  striking  "and  (jj)(3)"  and  inserting  "(jj)(3),  and  (mm)(l)". 

(Hi)  The  first  sentence  of  section  1864(a)  of  such  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  inserting  "  a  rural  pri- 
mary care  hospital,  as  defined  in  section  1861(mm)(l), " 
after  "1861(aa)(2y\ 

(ivj  The  third  sentence  of  section  1865(a)  of  such  Act  (42 
U.S.C.  1395bb(a))  is  amended  by  striking  "or  1861(dd)(2)" 
and  inserting  "1861(dd)(2),  or  1861(mm)(l)". 

(D)  Conforming  amendments. — (i)  Section  1128A(b)(l)  of 
such  Act  (42  U.S.C.  1320a-7a(b)(V)  is  amended  by  striking 
"hospital"  and  inserting  "hospital  or  a  rural  primary  care 
hospital". 

(ii)  Section  11283(c)  of  such  Act  (42  U.S.C  1320a-7b(c))  is 
amended  by  inserting  "rural  primary  care  hospital, "  after 
"hospital, ". 

(Hi)  Section  1134  of  such  Act  (42  U.S.C  1320b~4)  is 
amended  by  striking  "hospitals"  each  place  it  appears  and 
inserting  "hospitals  or  rural  primary  care  hospitals". 

(iv)  Section  1138(a)(1)  of  such  Act  (42  U.S.C.  1320b-8(a)(D) 
is  amended  by  striking  "hospital"  each  place  it  appears  in 
the  matter  preceding  clause  (i)  of  subparagraph  (A)  and  in- 
serting "hospital  or  rural  primary  care  hospital". 

(v)  Section  1164(e)  of  such  Act  (42  U.S.C  1320c-13(e))  is 
amended  by  inserting  "rural  primary  care  hospitals, "  after 
"hospitals, ". 

(vi)  Section  1816(c)(2)(C)  of  such  Act  (42  U.S.C. 
1395h(c)(2)(C))  is  amended  by  inserting  "rural  primary  care 
hospital',  "  after  "hospital,  ". 

(vii)  Section  1833  of  such  Act  (42  U.S.C.  13951)  is  amend- 
ed— 

(I)  in  subsection  (h)(5)(A)(iii),  by  striking  "hospital, " 
each  place  it  appears  and  inserting  "hospital  or  a  rural 
primary  care  hospital, "; 

(II)  in  subsection  (i)(l)(A),  by  inserting  "  rural  pri- 
mary care  hospital,  "  after  "1832(a)(2)(F)(i))"; 

(III)  in  subsection  (i)(3)(A),  by  inserting  "or  rural  pri- 
mary care  hospital  services"  after  "facility  services"; 

(IV)  in  subsection  (l)(5)(A),  by  inserting  "rural  pri- 
mary care  hospital,  "  after  "hospital,  ";  and 

(V)  in  subsection  (l)(5)(C),  by  striking  "hospital"  each 
place  it  appears  and  inserting  "hospital  or  rural  pri- 
mary care  hospital". 

(viii)  Section  1835(c)  of  such  Act  (42  U.S.C  1395n(c))  is 
amended  by  adding  at  the  end  the  following:  "A  rural  pri- 
mary care  hospital  shall  be  considered  a  hospital  for  pur- 
poses of  this  subsection. ". 

(ix)  Section  1842(b)(6)(A)(ii)  of  such  Act  (42  U.S.C. 
1395u(b)(6)(A)(ii))  is  amended  by  inserting  "rural  primary 
care  hospital,  "  after  "hospital,  ". 

(x)  Section  1861  of  such  Act  (42  U.S.C  1395x)  is  amend- 
ed— 
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(I)  in  subsection  (e),  by  adding  at  the  end  the  follow- 
ing: "The  term  'hospital'  does  not  include,  unless  the 
context  otherwise  requires,  a  rural  primary  care  hospi- 
tal (as  defined  in  section  1861(mm)(l)).  " 

(II)  in  subsection  (w)(l),  by  inserting  "rural  primary 
care  hospital,  "  after  "hospital,  "  and 

(III)  in  subsection  (w)(2),  by  striking  "hospital"  each 
place  it  appears  and  inserting  "hospital  or  rural  pri- 
mary care  hospital". 

(xi)  Section  1862(a)(W  of  such  Act  (42  U.S.C  1395y(a)(W) 
is  amended  by  striking  "hospital"  each  place  it  appears 
and  inserting  "hospital  or  rural  primary  care  hospital". 

(xii)  Section  1866(a)(1)  of  such  Act  (42  U.S.C.  1395cc(a)(D) 
is  amended — 

(I)  in  subparagraph  (F)(ii),  by  inserting  "rural  pri- 
mary care  hospitals,  "  after   "hospitals,  "; 

(II)  in  subparagraph  (H),  by  inserting  after  "this 
title"  the  first  place  it  appears  the  following:  "and  in 
the  case  of  rural  primary  care  hospitals  which  provide 
rural  primary  care  hospital  services"; 

(III)  in  subparagraph  (I),  by  inserting  "and  in  the 
case  of  a  rural  primary  care  hospital"  after  "hospital"; 
and 

(IV)  in  subparagraph  (N),  by  striking  "hospitals"  and 
"hospital,  "  and  inserting  "hospitals  and  rural  primary 
care  hospitals"  and  "hospital  or  rural  primary  care 
hospital, "  respectively. 

(xiii)  Section  1866(a)(3)  of  such  Act  (42  U.S.C.  1395cc(a)(3)) 
is  amended — 

(I)  by  striking  "hospital, "  each  place  it  appears  in 
subparagraphs  (A)  and  (B)  and  inserting  "hospital, 
rural  primary  care  hospital,  "  and 

(II)  in  subparagraph  (C)(ii)(II),  by  striking  "facilities" 
each  place  it  appears  and  inserting  "facilities,  rural 
primary  care  hospitals, ". 

(xiv)  Section  1867(e)  of  such  Act  (42  U.S.C.  1395dd(e))  is 
amended  by  adding  at  the  end  the  following  new  para- 
graph: 

"(6)  The  term  'hospital'  includes  a  rural  primary  care  hospi- 
tal (as  defined  in  section  1861(mm)(l)). ". 

(4)  Avoiding  duplicative  payments  to  hospitals  partici- 
pating IN  RURAL  HEALTH  CARE  TRANSITION  GRANTS. — Section 

1886  of  the  Social  Security  Act  (42  U.S.C.  1395ww)  is  amended 
by  adding  at  the  end  the  following  new  subsection: 
"(i)  Avoiding  Duplicative  Payments  to  Hospitals  Participat- 
ing in  Rural  Demonstration  Programs. — The  Secretary  shall 
reduce  any  payment  amounts  otherwise  determined  under  this  sec- 
tion to  the  extent  necessary  to  avoid  duplication  of  any  payment 
made  under  section  4005(e)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987.". 
[(h)  Geographic  Classification  of  Hospitals.— 

(1)  Establishment  of  medicare  geographical  classifica- 
tion board. — Section  1886(d)  of  the  Social  Security  Act  (42 
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U.S.C.  1395ww(d))  is  amended  by  adding  at  the  end  the  follow- 
ing new  paragraph: 

"(10)(A)  There  is  hereby  established  the  'Medicare  Geographical 
Classification  Review  Board1  (hereinafter  in  this  paragraph  referred 
to  as  the  'Board '). 

"(B)(i)  The  Board  shall  be  composed  of  5  members  appointed  by 
the  Secretary  without  regard  to  the  provisions  of  title  5,  United 
States  Code,  governing  appointments  in  the  competitive  service.  Two 
of  such  members  shall  be  representatives  of  subsection  (d)  hospitals 
located  in  a  rural  area  under  paragraph  (2)(D).  At  least  1  member 
shall  be  a  member  of  the  Prospective  Payment  Assessment  Commis- 
sion, and  at  least  1  member  shall  be  knowledgeable  in  the  field  of 
analyzing  costs  with  respect  to  the  provision  of  inpatient  hospital 
services. 

"(ii)  The  Secretary  shall  make  all  appointments  to  the  Board  as 
provided  in  this  paragraph  within  180  days  after  the  date  of  the  en- 
actment of  this  paragraph. 

"(C)(i)  The  Board  shall  consider  the  application  of  any  subsection 
(d)  hospital  requesting  that  the  Secretary  change  the  hospitals  geo- 
graphic classification  for  purposes  of  determining  for  a  fiscal  year — 
"(I)  the  hospitals  average  standardized  amount  under  para- 
graph (2KB),  or 

"(II)  the  area  wage  index  applicable  to  such  hospital  under 
paragraph  (3)(E). 

"(ii)  A  hospital  requesting  a  change  in  geographic  classification 
under  clause  (i)  for  a  fiscal  year  shall  submit  its  application  to  the 
Board  not  later  than  the  first  day  of  the  preceding  fiscal  year. 

"(iii)(I)  The  Board  shall  render  a  decision  on  an  application  sub- 
mitted under  clause  (i)  not  later  than  180  days  after  the  deadline 
referred  to  in  clause  (ii). 

"(II)  A  decision  of  the  Board  shall  be  final  unless  the  unsuccess- 
ful applicant  appeals  such  decision  to  the  Secretary  by  not  later 
than  15  days  after  the  Board  renders  its  decision.  The  Secretary  in 
considering  the  appeal  of  an  applicant  shall  receive  no  new  evidence 
but  shall  consider  the  record  as  a  whole  as  such  record  appeared 
before  the  Board.  The  Secretary  shall  issue  a  decision  on  such  an 
appeal  not  later  than  90  days  after  the  appeal  is  filed.  The  decision 
of  the  Secretary  shall  be  final  and  shall  not  be  subject  to  judicial 
review. 

"(D)(i)  The  Secretary  shall  publish  guidelines  to  be  utilized  by  the 
Board  in  rendering  decisions  on  applications  submitted  under  this 
paragraph,  and  shall  include  in  such  guidelines  the  following: 

"(I)  Guidelines  for  comparing  wages,  taking  into  account  oc- 
cupational mix,  in  the  area  in  which  the  hospital  is  classified 
and  the  area  in  which  the  hospital  is  applying  to  be  classified. 

"(II)  Guidelines  for  determining  whether  the  county  in  which 
the  hospital  is  located  should  be  treated  as  being  a  part  of  a 
particular  Metropolitan  Statistical  Area. 

"(Ill)  Guidelines  for  considering  information  provided  by  an 
applicant  with  respect  to  the  effects  of  the  hospitals  geographic 
classification  on  access  to  inpatient  hospital  services  by  medi- 
care beneficiaries. 
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"(IV)  Guidelines  for  considering  the  appropriateness  of  the 
criteria  used  to  define  New  England  County  Metropolitan 
Areas. 

"(ii)  The  Secretary  shall  publish  the  guidelines  described  in 
clause  (i)  by  July  1,  1990. 

"(E)(i)  The  Board  shall  have  full  power  and  authority  to  make 
rules  and  establish  procedures,  not  inconsistent  with  the  provisions 
of  this  title  or  regulations  of  the  Secretary,  which  are  necessary  or 
appropriate  to  carry  out  the  provisions  of  this  paragraph.  In  the 
course  of  any  hearing  the  Board  may  administer  oaths  and  affirma- 
tions. The  provisions  of  subsections  (d)  and  (e)  of  section  205  with 
respect  to  subpoenas  shall  apply  to  the  Board  to  the  same  extent  as 
such  provisions  apply  to  the  Secretary  with  respect  to  title  II. 

"(ii)  The  Board  is  authorized  to  engage  such  technical  assistance 
and  to  receive  such  information  as  may  be  required  to  carry  out  its 
functions,  and  the  Secretary  shall,  in  addition,  make  available  to 
the  Board  such  secretarial,  clerical,  and  other  assistance  as  the 
Board  may  require  to  carry  out  its  functions. 

"(F)(i)  Each  member  of  the  Board  who  is  not  an  officer  or  employ- 
ee of  the  Federal  Government  shall  be  compensated  at  a  rate  equal 
to  the  daily  equivalent  of  the  annual  rate  of  basic  pay  prescribed  for 
grade  GS-18  of  the  General  Schedule  under  section  5332  of  title  5, 
United  States  Code,  for  each  day  (including  travel  time)  during 
which  such  member  is  engaged  in  the  performance  of  the  duties  of 
the  Board.  Each  member  of  the  Board  who  is  an  officer  or  employee 
of  the  United  States  shall  serve  without  compensation  in  addition 
to  that  received  for  service  as  an  officer  or  employee  of  the  United 
States. 

"(ii)  Members  of  the  Board  shall  be  allowed  travel  expenses,  in- 
cluding per  diem  in  lieu  of  subsistence,  at  rates  authorized  for  em- 
ployees of  agencies  under  subchapter  I  of  chapter  57  of  title  5, 
United  States  Code,  while  away  from  their  homes  or  regular  places 
of  business  in  the  performance  of  services  for  the  Board.  ". 

(2)  Effect  of  decisions  of  board  on  payments  to  hospi- 
tals.—Section  1886(d)(8)  of  such  Act  (42  U.S.C.  1395ww(d)(8))  is 
amended — 

(A)  in  subparagraph  (C)(i),  by  striking  "subparagraph 
(B)"  each  place  it  appears  and  inserting  "subparagraph  (B) 
or  a  decision  of  the  Medicare  Geographic  Classification 
Review  Board  or  the  Secretary  under  paragraph  (10), "  and 

(B)  in  subparagraph  (D),  by  striking  "(B)  and  (C)"  each 
place  it  appears  and  inserting  "(B)  and  (C)  or  a  decision  of 
the  Medicare  Geographic  Classification  Review  Board  or 
the  Secretary  under  paragraph  (10), 

(3)  Revision  of  rules  for  treatment  of  reclassified  hos- 
pitals.— Section  1886(d)(8)(C)  of  such  Act  is  amended  to  read  as 
follows: 

"(C)(i)  If  the  application  of  subparagraph  (B)  or  a  decision  of  the 
Medicare  Geographic  Classification  Review  Board  or  the  Secretary 
under  paragraph  (10),  by  treating  hospitals  located  in  a  rural  county 
or  counties  as  being  located  in  an  urban  area — 

"(I)  reduces  the  wage  index  for  that  urban  area  (as  applied 
under  this  subsection)  by  1  percentage  point  or  less,  the  Secre- 


55 


tary,  in  calculating  such  wage  index  under  this  subsection, 
shall  exclude  those  hospitals  so  treated,  or 

"(II)  reduces  the  wage  index  for  that  urban  area  by  more  than 
1  percentage  point  (as  applied  under  this  subsection),  the  Secre- 
tary shall  calculate  and  apply  such  wage  index  under  this  sub- 
section separately  to  hospitals  located  in  such  urban  area  (ex- 
cluding all  the  hospitals  so  treated)  and  to  the  hospitals  so 
treated  (as  if  each  affected  rural  county  were  a  separate  urban 
area), 

"(ii)  If  the  application  of  subparagraph  (B)  or  a  decision  of  the 
Medicare  Geographic  Classification  Review  Board  or  the  Secretary 
under  paragraph  (10),  by  reclassifying  a  county  from  a  rural  to  an 
urban  area  or  by  reclassifying  an  urban  county  from  one  urban  area 
to  another  urban  area. 

"(I)  reduces  the  wage  index  for  the  urban  area  within  which 
the  county  or  counties  is  reclassified  by  1  percentage  point  or 
less  (as  applied  under  this  subsection),  the  Secretary,  in  calcu- 
lating such  wage  index  under  this  subsection,  shall  exclude 
those  counties  so  reclassified,  or 

"(II)  reduces  the  wage  index  for  the  urban  area  within  which 
the  county  or  counties  is  reclassified  by  more  than  1  percentage 
point  (as  applied  under  this  subsection),  the  Secretary  shall  cal- 
culate and  apply  such  wage  index  under  this  subsection  sepa- 
rately to  hospitals  located  in  such  urban  area  (excluding  all  the 
hospitals  so  reclassified)  and  to  hospitals  located  in  the  coun- 
ties so  reclassified  (as  if  each  affected  county  were  a  separate 
area). 

"(Hi)  If  the  application  of  subparagraph  (B)  or  a  decision  of  the 
Medicare  Geographic  Classification  Review  Board  or  the  Secretary 
under  paragraph  (10),  by  treating  hospitals  located  in  a  rural  county 
or  counties  as  not  being  located  in  the  rural  area  in  a  State,  reduces 
the  wage  index  for  that  rural  area  (as  applied  under  this  subsec- 
tion), the  Secretary  shall  calculate  and  apply  such  wage  index 
under  this  subsection  as  if  the  hospitals  so  treated  had  not  been  ex- 
cluded from  calculation  of  the  wage  index  for  that  rural  area.  " 

(4)  Floor  for  area  wage  indices. — Section  1886(d)(8)(C)  of 
such  Act  (as  amended  by  paragraph  (3))  is  further  amended  by 
adding  at  the  end  the  following  new  clause: 

"(iv)  The  application  of  subparagraph  (B)  or  a  decision  of  the 
Medicare  Geographic  Classification  Review  Board  or  the  Secretary 
under  paragraph  (10)  may  not  result  in  the  reduction  of  any  coun- 
ty's wage  index  to  a  level  below  the  wage  index  for  rural  areas  in 
the  State  in  which  the  county  is  located. ". 

(5)  Additional  payment  resulting  from  corrections  of 
erroneously  determined  wage  index. — 

(A)  In  general. — If  the  Secretary  of  Health  and  Human 
Services  (hereafter  referred  to  as  the  "Secretary")  discovers 
an  error  with  respect  to  the  determination,  adjustment,  or 
computation  of  the  area  wage  index  described  in  section 
1886(d)(3)(E)  of  the  Social  Security  Act  and  subsequently 
corrects  such  error,  the  Secretary  shall  make  an  additional 
payment  under  title  XVIII  of  such  Act  to  a  hospital  affect- 
ed by  such  error  for  inpatient  hospital  discharges  occurring 
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during  the  period  when  the  erroneously  determined,  adjust- 
ed, or  computed  wage  index  was  in  effect 

(B)  Conditions  for  additional  payment. — A  hospital  is 
eligible  for  an  additional  payment  under  subparagraph  (A) 
only  if— 

(i)  the  error  resulted  from  the  submission  of  errone- 
ous data,  except  that  a  hospital  is  not  eligible  for  such 
additional  payment  if  it  submitted  such  erroneous 
data; 

(it)  the  error  was  made  with  respect  to  the  survey  of 
the  1984  wages  and  wage-related  costs  of  hospitals  in 
the  United  States  conducted  under  section  1886(d)(4)(E) 
of  the  Social  Security  Act;  and 

(Hi)  the  correction  of  the  error  resulted  in  an  adjust- 
ment to  the  area  wage  index  of  not  less  than  3  percent- 
age points. 

(C)  Period  of  applicability. — A  hospital  may  not  re- 
ceive an  additional  payment  under  subparagraph  (A)  for 
discharges  occurring  after  October  1,  1990. 

(6)  Updates  to  wage  index  survey. — Section  1886(d)(3)(E)  of 
the  Social  Security  Act  (42  U.S.C.  1395ww(d)(3)(E))  is  amend- 
ed— 

(A)  by  striking  "October  1,  1990  (and  at  least  every  36 
months  thereafter)"  and  inserting  in  lieu  thereof  "October 
1,  1990,  and  October  1,  1993  (and  at  least  every  12  months 
thereafter)",  and 

(B)  by  adding  at  the  end  the  following  new  sentence: 
"Any  adjustments  or  updates  made  under  this  subpara- 
graph for  a  fiscal  year  (beginning  with  fiscal  year  1991) 
shall  be  made  in  a  manner  that  assures  that  the  aggregate 
payments  under  this  subsection  in  the  fiscal  year  are  not 
greater  or  less  than  those  that  would  have  been  made  in 
the  year  without  such  adjustment.  ". 

(7)  Effective  date. — The  amendments  made  by  paragraphs 
(3)  and  (4)  shall  apply  to  discharges  occurring  on  or  after  April 
1,  1990. 

(i)  Legislative  Proposal  Eliminating  Separate  Average 
Standardized  Amounts. — 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices (hereafter  referred  to  as  the  "Secretary")  shall  design  a  leg- 
islative proposal  eliminating  the  system  of  determining  separate 
average  standardized  amounts  for  subsection  (d)  hospitals  (as 
defined  in  section  1886(d)(1)(B)  of  the  Social  Security  Act)  clas- 
sified as  being  located  in  large  urban,  other  urban,  or  rural 
areas  under  section  1886(d)(2)(D)  of  such  Act,  and  shall  include 
in  such  proposal  the  following: 

(A)  A  transition  period  beginning  in  fiscal  year  1992 
during  which  a  single  rate  for  determining  payment  to  hos- 
pitals in  all  areas  shall  be  phased  in  with  such  single  rate 
to  be  completely  in  effect  by  fiscal  year  1995. 

(B)  Recommendations,  where  appropriate,  for  modifying 
or  maintaining  additional  payments  or  adjustments  made 
under  title  XVIII  of  the  Social  Security  Act  for  teaching 
hospitals,  rural  referral  centers,  sole  community  hospitals, 
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disproportionate  share  hospitals,  and  outlier  cases,  and  for 
creating  additional  payments  or  adjustments  where  deemed 
appropriate  by  the  Secretary. 

(C)  Recommendations  with  respect  to  recalculating  stand- 
ardized amounts  to  reflect  information  from  more  recent 
cost  reporting  periods. 

(5)  Recommendations,  where  appropriate,  for  modifying 
reimbursement  for  hospitals  that  are  not  subsection  (d)  hos- 
pitals under  title  XVIII  of  such  Act. 

(6)  A  recommendation  for  a  methodology  to  reflect  the  se- 
verity of  illness  of  different  patients  within  the  same  diag- 
nosis related  group  (as  determined  in  section  1886(d)(4)(B) 
of  such  Act). 

(2)  Report  to  congress  and  propac. — (A)  Not  later  than  Oc- 
tober 1,  1990,  the  Secretary  shall  submit  the  proposal  described 
in  paragraph  (1)  and  an  accompanying  analysis  of  the  impact 
of  the  proposed  elimination  of  separate  average  standardized 
amounts  on  various  categories  of  hospitals  to  Congress  and  the 
Prospective  Payment  Assessment  Commission. 

(B)  Not  later  than  February  1,  1991,  the  Prospective  Payment 
Assessment  Commission  and  the  Director  of  the  Congressional 
Budget  Office  shall  each  prepare  and  submit  to  Congress  a 
report  analyzing  the  legislative  proposal  submitted  under  sub- 
paragraph (A),  and  shall  include  in  such  report  an  analysis  of 
the  probable  impact  of  such  legislation  on  hospitals  participat- 
ing in  the  medicare  program, 
(j)  PROPAC  Study  of  Payments  to  Rural  Sole  Community 
Hospitals  and  Small  Rural  Hospitals. — 

(1)  Study. — The  Prospective  Payment  Assessment  Commission 
(hereafter  referred  to  as  the  "Commission")  shall  conduct  a 
study  of  the  feasibility  and  desirability  of— 

(A)  using  a  cost-based  reimbursement  system  to  determine 
the  amount  of  payments  to  be  made  under  the  medicare 
program  to  small  rural  hospitals  and  rural  sole  community 
hospitals  for  the  operating  costs  of  inpatient  hospital  serv- 
ices; 

(B)  developing  and  applying  alternative  definitions  of 
market  share  for  use  in  determining  the  eligibility  of  hospi- 
tals for  classification  as  sole  community  hospitals  under 
section  1886(d)(5)  of  the  Social  Security  Act;  and 

(C)  developing  and  applying  a  method  for  accounting  for 
decreases  in  the  number  of  inpatients  served  in  determining 
payment  to  small  rural  hospitals  under  section  1886(d)  of 
the  Social  Security  Act  or  the  operating  costs  of  inpatient 
hospital  services. 

(2)  Report. — By  not  later  than  May  1,  1990,  the  Commission 
shall  submit  a  report  to  Congress  on  the  study  conducted  under 
paragraph  (1). 

SEC  6004.  PPS-EXEMPT  HOSPITALS. 

(a)  Exemption  of  Cancer  Hospitals  from  Prospective  Pay- 
ment System. — 

(1)  In  general. — Section  1886(d)(1)(B)  of  the  Social  Security 
Act  (42  U.S.C.  1395ww(d)(l)(B))  is  amended— 
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(A)  in  clause  (Hi),  by  striking  "or"; 

(B)  in  clause  (iv),  by  striking  the  semicolon  at  the  end 
and  inserting  "  or";  and 

(C)  by  inserting  after  clause  (iv)  the  following  new  clause: 
"(v)  a  hospital  that  the  Secretary  has  classified,  at  any  time 

on  or  before  December  31,  1990,  (or,  in  the  case  of  a  hospital 
that,  as  of  the  date  of  the  enactment  of  this  clause,  is  located  in 
a  State  operating  a  demonstration  project  under  section  1814(b), 
on  or  before  December  31,  1991)  for  purposes  of  applying  excep- 
tions and  adjustments  to  payment  amounts  under  this  subsec- 
tion, as  a  hospital  involved  extensively  in  treatment  for  or  re- 
search on  cancer,  ; ". 

(2)  Conforming  amendment. — Section  lS86(d)(5)(W  of  such 
Act  (as  redesignated  by  section  J 01 02(f)(1)(B))  is  amended  by 
striking  "(including"  and  all  that  follows  through  "cancer)". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  cost  reporting  periods  beginning 
on  or  after  October  1,  1989,  except  that — 

(A)  in  the  case  of  a  hospital  classified  by  the  Secretary  of 
Health  and  Human  Services  as  a  hospital  involved  exten- 

^^sivelyin  treatment  for  or  research  on  cancer  under  section 
1886(dX5)(H)  of  the  Social  Security  Act  (as  redesignated  by 
section  6003(e)(1)(A))  after  the  date  of  the  enactment  of  this 
Act,  such  amendments  shall  apply  with  respect  to  cost  re- 
porting periods  beginning  on  or  after  the  date  of  such  clas- 
sification, 

(B)  in  the  case  of  a  hospital  that  is  not  described  in  sub- 
paragraph (A),  such  amendments  shall  apply  with  respect 
to  portions  of  cost  reporting  periods  or  discharges  occurring 
during  and  after  fiscal  year  1987  for  purposes  of  section 
1886(g)  of  the  Social  Security  Act,  and 

(C)  such  amendments  shall  take  effect  30  days  after  the 
date  of  the  enactment  of  this  Act  for  purposes  of  determin- 
ing the  eligibility  of  a  hospital  to  receive  periodic  interim 
payments  under  section  1815(e)(2)  of  the  Social  Security  Act. 

(b)  Rebasing  for  Cancer  Hospitals. — 

(1)  In  general.— Section  1886(b)(3)  of  such  Act  (42  U.S.C 
1395ww(b)(3)),  as  amended  by  subsections  (e)(1)(B)  and  (f)(2)  of 
section  6003,  is  further  amended — 

(A)  in  subparagraph  (A),  by  striking  "(C)  and  (D)"  and  in- 
serting "(C),  (D),  and  (E)'\ 

(B)  in  subparagraph  (B)(ii),  by  striking  "For  purposes  of 
subparagraph  (A)"  and  inserting  "For  purposes  of  subpara- 
graphs (A)  and  (E)",  and 

(C)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(E)  In  the  case  of  a  hospital  described  in  clause  (v)  of  subsection 
(d)(1)(B),  the  term  'target  amount'  means — 

"(i)  with  respect  to  the  first  12-month  cost  reporting  period  in 
which  this  subparagraph  is  applied  to  the  hospital — 

"(I)  the  allowable  operating  costs  of  inpatient  hospital 
services  (as  defined  in  subsection  (a)(4))  recognized  under 
this  title  for  the  hospital  for  the  12-month  cost  reporting 
period  (in  this  subparagraph  referred  to  as  the  'base  cost  re- 
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porting  period')  preceding  the  first  cost  reporting  period  for 
which  this  subsection  was  in  effect  with  respect  to  such 
hospital,  increased  (in  a  compounded  manner)  by — 

"(II)  the  sum  of  the  applicable  percentage  increases  ap- 
plied to  such  hospital  under  this  paragraph  for  cost  report- 
ing periods  after  the  base  cost  reporting  period  and  up  to 
and  including  such  first  12-month  cost  reporting  period,  or 
"(ii)  with  respect  to  a  later  cost  reporting  period,  the  target 
amount  for  the  preceding  12-month  cost  reporting  period,  in- 
creased by  the  applicable  percentage  increase  under  subpara- 
graph (B)(ii)  for  that  later  cost  reporting  period. 
There  shall  be  substituted  for  the  base  cost  reporting  period  de- 
scribed in  clause  (i)  a  hospital's  cost  reporting  period  (if  any)  begin- 
ning during  fiscal  year  1987  if  such  substitution  results  in  an  in- 
crease in  the  target  amount  for  the  hospital.  " 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  with  respect  to  cost  reporting  periods  beginning 
on  or  after  April  1,  1989. 

SEC.  6005.  PA  YMENTS  FOR  HOSPICE  CARE. 

(a)  Increase  in  Current  Rates. — Section  1814(i)(l)  of  the  Social 
Security  Act  (42  U.S.C.  1395f(i)(l))  is  amended— 

(A)  in  subparagraph  (A),  by  inserting  "and  except  as  oth- 
erwise provided  in  this  paragraph"  after  "1813(a)(4)",  and 

(B)  by  striking  subparagraph  (C)  and  inserting  the  follow- 
ing: 

"(C)(i)  With  respect  to  routine  home  care  and  other  services  in- 
cluded in  hospice  care  furnished  during  fiscal  year  1990,  the  pay- 
ment rates  for  such  care  and  services  shall  be  120  percent  of  such 
rates  in  effect  as  of  September  SO,  1989. 

"(ii)  With  respect  to  routine  home  care  and  other  services  included 
in  hospice  care  furnished  during  a  subsequent  fiscal  year,  the  pay- 
ment rates  for  such  care  and  services  shall  be  the  payment  rates  in 
effect  under  this  subparagraph  during  the  previous  fiscal  year  in- 
creased by  the  market  basket  percentage  increase  (as  defined  in  sec- 
tion 1886(b)(3)(B)(iii))  otherwise  applicable  to  discharges  occurring  in 
the  fiscal  year. ". 

(b)  Requirement  of  Certification  of  Terminal  Illness  for 
Hospice  Care  Modified.— Section  1814(a)(7)(A)(i)  of  the  Social  Se- 
curity Act  (42  U.S.C.  1395f(a)(7)(A)(i))  is  amended  by  striking  "certi- 
fy, "  and  all  that  follows  through  "initiated,  "  and  inserting  the  fol- 
lowing: "certify  in  writing,  not  later  than  2  days  after  hospice  care 
is  initiated  (or,  if  each  certify /verbally j  not  later  than  2  days  after 
hospice  care  is  initiated,  not  later  than' 8  days  after  such  care  is  ini- 
tiated), ". 

(c)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  with  respect  to  care  and  services  furnished  on 
or  after  January  1,  1990. 
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Subpart  B — Technical  and  Miscellaneous  Provisions 

SEC.  6011.  PASS  THROUGH  PAYMENT  FOR  HEMOPHILIA  INPATIENTS. 

(a)  Pass  Through  Payment  for  Hemophilia  Inpatients.— The 
second  sentence  of  section  1886(a)(4)  of  the  Social  Security  Act  (42 
U.S.C.  1395ww(d)W)  is  amended— 

(1)  by  striking  "or,  ";  and 

(2)  by  striking  "October  1,  1987)"  and  inserting  "October  1, 
1987),  or  costs  with  respect  to  administering  blood  clotting  fac- 
tors to  individuals  with  hemophilia". 

(b)  Determining  Payment  Amount. — The  Secretary  of  Health 
and  Human  Services  shall  determine  the  amount  of  payment  made 
to  hospitals  under  part  A  of  title  XVIII  of  the  Social  Security  Act 
for  the  costs  of  administering  blood  clotting  factors  to  individuals 
with  hemophilia  by  multiplying  a  predetermined  price  per  unit  of 
blood  clotting  factor  (determined  in  consultation  with  the  Prospec- 
tive Payment  Assessment  Commission)  by  the  number  of  units  pro- 
vided to  the  individual. 

(c)  Recommendations  on  Payments. — The  Prospective  Payment 
Assessment  Commission  and  the  Health  Care  Financing  Adminis- 
tration shall  develop  recommendations  with  respect  to  payments  to 
hospitals  under  part  A  of  title  XVIII  of  the  Social  Security  Act  for 
the  costs  of  administering  blood  clotting  factors  to  individuals  with 
hemophilia,  and  shall  submit  such  recommendations  to  Congress 
not  later  than  18  months  after  the  date  of  enactment  of  this  Act. 

(d)  Effective  Date. — The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  items  furnished  6  months  after  the  date 
of  enactment  of  this  Act  and  shall  expire  2  years  after  the  date  of 
enactment  of  this  Act. 

SEC.  6012.  MEDICARE  BUY-IN  FOR  CONTINUED  BENEFITS  FOR  DISABLED  IN- 
DIVIDUALS. 

(a)  In  General. — Title  XVIII  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  in  the  heading  of  section  1818,  by  inserting  "elderly" 
after  "uninsured";  and 

(2)  by  inserting  after  section  1818  the  following  new  section: 

"hospital  insurance  benefits  for  disabled  individuals  who 
have  exhausted  other  entitlement 

"Sec.  181 8 A.  (a)  Every  individual  who— 
"(1)  has  not  attained  the  age  of  65; 

"(2)(A)  has  been  entitled  to  benefits  under  this  part  under  sec- 
tion 226(b),  and 

"(B)(i)  continues  to  have  the  disabling  physical  or  mental  im- 
pairment on  the  basis  of  which  the  individual  was  found  to  be 
under  a  disability  or  to  be  a  disabled  qualified  railroad  retire- 
ment beneficiary,  or  (ii)  is  blind  (within  the  meaning  of  section 

216(i)(D),  but 

"(C)  whose  entitlement  under  section  226(b)  ends  due  solely  to 
the  individual  having  earnings  that  exceed  the  SGA  amount  (as 
defined  in  section  226(h)(6)(C));  and 

"(3)  is  not  otherwise  entitled  to  benefits  under  this  part, 
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shall  be  eligible  to  enroll  in  the  insurance  program  established  by 
this  part 

"(b)(1)  An  individual  may  enroll  under  this  section  only  in  such 
manner  and  form  as  may  be  prescribed  in  regulations,  and  only 
during  an  enrollment  period  prescribed  in  or  under  this  section. 

"(2)  The  individual  s  initial  enrollment  period  shall  begin  with 
the  month  in  which  the  individual  receives  notice  that  the  individ- 
uals entitlement  to  benefits  under  section  226(b)  will  end  due  solely 
to  the  individual  having  earnings  that  exceed  the  SGA  amount  (as 
defined  in  section  226(h)(6)(C))  and  shall  end  7  months  later. 

"(3)  There  shall  be  a  general  enrollment  period  during  the  period 
beginning  on  January  1  and  ending  on  March  31  of  each  year  (be- 
ginning with  1990). 

"(c)(1)  The  period  (in  this  subsection  referred  to  as  a  'coverage 
period)  during  which  an  individual  is  entitled  to  benefits  under  the 
insurance  program  under  this  part  shall  begin  on  whichever  of  the 
following  is  the  latest: 

"(A)  In  the  case  of  an  individual  who  enrolls  under  subsec- 
tion (b)(2)  before  the  month  in  which  the  individual  first  satis- 
fies subsection  (a),  the  first  day  of  such  month. 

"(B)  In  the  case  of  an  individual  who  enrolls  under  subsec- 
tion (b)(2)  in  the  month  in  which  he  first  satisfies  subsection  (a), 
the  first  day  of  the  month  following  the  month  in  which  he  so 
enrolls. 

"(C)  In  the  case  of  an  individual  who  enrolls  under  subsec- 
tion (b)(2)  in  the  month  following  the  month  in  which  the  indi- 
vidual first  satisfies  subsection  (a),  the  first  day  of  the  second 
month  following  the  month  in  which  he  so  enrolls. 

"(D)  In  the  case  of  an  individual  who  enrolls  under  subsec- 
tion (b)(2)  more  than  one  month  following  the  month  in  which 
the  individual  first  satisfies  subsection  (a),  the  first  day  of  the 
third  month  following  the  month  in  which  he  so  enrolls. 

"(E)  In  the  case  of  an  individual  who  enrolls  under  subsec- 
tion (b)(3),  the  July  1  following  the  month  in  which  the  individ- 
ual so  enrolls. 

"(2)  An  individual "s  coverage  period  under  this  section  shall  con- 
tinue until  the  individual  s  enrollment  is  terminated  as  follows: 

"(A)  As  of  the  month  following  the  month  in  which  the  Secre- 
tary provides  notice  to  the  individual  that  the  individual  no 
longer  meets  the  condition  described  in  subsection  (a)(2)(B). 

"(B)  As  of  the  month  following  the  month  in  which  the  indi- 
vidual files  notice  that  the  individual  no  longer  wishes  to  par- 
ticipate in  the  insurance  program  established  by  this  part. 

"(C)  As  of  the  month  before  the  first  month  in  which  the  in- 
dividual becomes  eligible  for  hospital  insurance  benefits  under 
section  226(a)  or  226A. 

"(D)  As  of  a  date,  determined  under  regulations  of  the  Secre- 
tary, for  nonpayment  of  premiums. 
The  regulations  under  subparagraph  (D)  may  provide  a  grace  period 
of  not  longer  than  90  days,  which  may  be  extended  to  not  to  exceed 
180  days  in  any  case  where  the  Secretary  determines  that  there  was 
good  cause  for  failure  to  pay  the  overdue  premiums  within  such  90- 
day  period.  Termination  of  coverage  under  this  section  shall  result 
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in  simultaneous  termination  of  any  coverage  affected  under  any 
other  part  of  this  title. 

"(3)  The  provisions  of  subsections  (h)  and  (i)  of  section  1837  apply 
to  enrollment  and  nonenrollment  under  this  section  in  the  same 
manner  as  they  apply  to  enrollment  and  nonenrollment  and  special 
enrollment  periods  under  section  1818. 

"(d)(1)(A)  Premiums  shall  be  paid  to  the  Secretary  at  such  times, 
and  in  such  manner,  as  the  Secretary  shall  by  regulations  prescribe, 
and  shall  be  deposited  in  the  Treasury  to  the  credit  of  the  Federal 
Hospital  Insurance  Trust  Fund. 

"(B)(i)  Subject  to  clause  (ii),  such  premiums  shall  be  payable  for 
the  period  commencing  with  the  first  month  of  an  individual's  cov- 
erage period  and  ending  with  the  month  in  which  the  individual 
dies  or,  if  earlier,  in  which  the  individual 's  coverage  period  termi- 
nates. 

"(ii)  Such  premiums  shall  not  be  payable  for  any  month  in  which 
the  individual  is  eligible  for  benefits  under  this  part  pursuant  to 
section  226(b). 

"(C)  For  purposes  of  applying  section  1839(g)  of  this  title  and  sec- 
tion 59B(f)(l)(B)(i)  of  the  Internal  Revenue  Code  of  1986,  any  refer- 
ence to  section  1818  shall  be  deemed  to  include  a  reference  to  this 
section. 

"(2)  The  provisions  of  subsections  (d)  through  (f)  of  section  1818 
(relating  to  premiums)  shall  apply  to  individuals  enrolled  under 
this  section  in  the  same  manner  as  they  apply  to  individuals  en- 
rolled under  that  section. ". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act,  but  shall  not 
apply  so  as  to  provide  for  coverage  under  part  A  of  title  XVIII  of 
the  Social  Security  Act  for  any  month  before  July  1990. 

SEC.  6013.  BUY-IN  UNDER  PART  A  FOR  QUALIFIED  MEDICARE  BENEFICI- 
ARIES. 

(a)  In  General. — Section  1818  of  the  Social  Security  Act  (42 
U.S.C.  1395i-2)  is  amended  by  adding  at  the  end  the  following: 

"(g)(1)  The  Secretary  shall,  at  the  request  of  a  State  made  after 
1989,  enter  into  a  modification  of  an  agreement  entered  into  with 
the  State  pursuant  to  section  1843(a)  under  which  the  agreement 
provides  for  enrollment  in  the  program  established  by  this  part  of 
qualified  medicare  beneficiaries  (as  defined  in  section  1905(p)(l)). 

"(2)(A)  Except  as  provided  in  subparagraph  (B),  the  provisions  of 
subsections  (c),  (d),  (e),  and  (f)  of  section  1843  shall  apply  to  quali- 
fied medicare  beneficiaries  enrolled,  pursuant  to  such  agreement,  in 
the  program  established  by  this  part  in  the  same  manner  and  to  the 
same  extent  as  they  apply  to  qualified  medicare  beneficiaries  en- 
rolled, pursuant  to  such  agreement,  in  part  B. 

"(B)  For  purposes  of  this  subsection,  section  1843(d)(1)  shall  be  ap- 
plied by  substituting  'section  1818'  for  'section  1839'  and  'subsection 
(c)  (with  reference  to  subsection  (b)  of  section  1839'  for  'subsection 
(b).\'\ 

(b)  Conforming  Amendment. — Section  1843  of  such  Act  (42 
U.S.C.  1395v)  is  amended  by  adding  at  the  end  the  following: 

"(i)  For  provisions  relating  to  enrollment  of  qualified  medicare 
beneficiaries  under  part  A,  see  section  1818(g).  ". 
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(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
become  effective  January  1,  1990. 

SEC.  6014.  PROP  AC  STUDY ON  MEDICARE  DEPENDENT  HOSPITALS. 

(a)  Study. — The  Prospective  Payment  Assessment  Commission 
shall  conduct  a  study  of  the  appropriateness  of  making  an  adjust- 
ment to  the  methodology  for  determining  the  amount  of  payment  to 
hospitals  for  which  individuals  entitled  to  benefits  under  part  A  of 
title  XVIII  of  the  Social  Security  Act  represent  a  high  proportion  of 
discharges. 

(b)  Report. — Not  later  than  June  1,  1990,  the  Commission  shall 
include  a  report  on  the  study  conducted  under  subsection  (a)  in  its 
annual  report  submitted  to  Congress. 

SEC.  6015.  PROVISIONS  RELATING  TO  TARGET  AMOUNT  ADJUSTMENTS. 

(a)  Including  New  Base  Period  in  Target  Adjustments. — Sec- 
tion 1886(b)(4)(A)  of  the  Social  Security  Act  U2  U.S.C. 
1395ww(b)(4)(A))  is  amended  by  striking  "deems  appropriate, "  and 
inserting  in  lieu  thereof  "deems  appropriate,  including  the  assign- 
ment of  a  new  base  period  which  is  more  representative,  as  deter- 
mined by  the  Secretary,  of  the  reasonable  and  necessary  cost  of  inpa- 
tient services  and". 

(b)  Publication  of  Instructions  Relating  to  Exceptions  and 
Adjustments  in  Target  Amounts. — By  not  later  than  180  days 
after  the  date  of  enactment  of  this  Act,  the  Secretary  of  Health  and 
Human  Services  shall  publish  instructions  specifying  the  applica- 
tion process  to  be  used  in  providing  exceptions  and  adjustments 
under  section  1886(b)(4)(A)  of  the  Social  Security  Act. 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  become  effective  with  respect  to  cost  reporting  periods  begin- 
ning on  or  after  April  1,  1990. 

SEC.  6016.  STUDY  OF  METHODS  TO  COMPENSATE  HOSPICES  FOR  HIGH-COST 
CARE. 

(a)  Study. — The  Secretary  of  Health  and  Human  Services  shall — 

(1)  conduct  a  study  of  high-cost  hospice  care  provided  to  medi- 
care beneficiaries  under  the  medicare  program,  and  evaluate 
the  ability  of  hospice  programs  participating  in  the  medicare 
program  to  provide  such  high-cost  care  to  such  patients;  and 

(2)  based  on  such  study,  develop  methods  to  compensate  such 
programs  for  providing  such  high-cost  care. 

(b)  Report  to  Congress. — Not  later  than  April  1,  1991,  the  Secre- 
tary shall  submit  a  report  to  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the  Committee  on  Finance  of  the 
Senate  on  the  study  conducted  under  subsection  (a)  and  shall  in- 
clude in  the  report  any  recommendations  developed  by  the  Secretary 
to  compensate  hospice  programs  for  providing  high-cost  hospice  care 
to  medicare  beneficiaries. 

SEC.  6017.  PROHIBITION  ON  NURSING  HOME  BALANCE  BILLING. 

Section  1866(a)(2)(B)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(a)(2)(B))  is  amended— 

(1)  in  clause  (i),  by  striking  "(V";  and 

(2)  by  striking  clause  (ii). 
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SEC.  6018.  HOSPITAL  ANTIDUMPING  PROVISIONS. 

(a)  Hospital  Obligations  With  Respect  to  Treatment  of 
Emergency  Medical  Conditions  and  Indigent  Care. — Section 
1866(a)(1)  of  the  Social  Security  Act  (42  U.S.C  1395cc(a)(l))  is 
amended — 

(1)  by  amending  subparagraph  (I)  to  read  as  follows: 

"(I)  in  the  case  of  a  hospital  or  rural  primary  care  hospi- 
tal— 

"(i)  to  adopt  and  enforce  a  policy  to  ensure  compli- 
ance with  the  requirements  of  section  1867, 

"(ii)  to  maintain  medical  and  other  records  related 
to  individuals  transferred  to  or  from  the  hospital  for  a 
period  of  five  years  from  the  date  of  the  transfer,  and 

"(Hi)  to  maintain  a  list  of  physicians  who  are  on  call 
for  duty  after  the  initial  examination  to  provide  treat- 
ment necessary  to  stabilize  an  individual  with  an 
emergency  medical  condition;";  and 

(2)  in  subparagraph  (N) — 

(A)  by  striking  "and"  at  the  end  of  clause  (i), 

(B)  by  striking  "and"  at  the  end  of  clause  (ii),  and 

(C)  by  adding  at  the  end  the  following  new  clauses: 

"(Hi)  to  post  conspicuously  in  any  emergency  department 
a  sign  (in  a  form  specified  by  the  Secretary)  specifying 
rights  of  individuals  under  section  1867  with  respect  to  ex- 
amination and  treatment  for  emergency  medical  conditions 
and  women  in  labor,  and 

"(iv)  to  post  conspicuously  (in  a  form  specified  by  the  Sec- 
retary) information  indicating  whether  or  not  the  hospital 
participates  in  the  medicaid  program  under  a  State  plan 
approved  under  title  XIX,  and". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  the  first  day  of  the  first  month  that  begins  more 
than  180  days  after  the  date  of  the  enactment  of  this  Act,  without 
regard  to  whether  regulations  to  carry  out  such  amendments  have 
been  promulgated  by  such  date. 

SEC.  6019.  RELEASE  AND  USE  OF  HOSPITAL  ACCREDITATION  SURVEYS. 

(a)  Requiring  All  Institutions  and  JCAHO  To  Release  Sur- 
veys to  Secretary. — Section  1865(a)(2)  of  the  Social  Security  Act 
(42  U.S.C.  1395bb(a)(2))  is  amended— 

(1)  by  striking  "(2)  such  institution"  and  inserting  "(2)(A) 
such  institution"; 

'  (2T by  striking  "(if  it  is  included  within  a  survey  described  in 
section  1864(c))"; 

(3)  by  striking  the  comma  at  the  end  and  inserting  the  follow- 
ing: "  together  with  any  other  information  directly  related  to 
the  survey  as  the  Secretary  may  require  (including  corrective 
action  plans), ";  and 

(4)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  such  Commission  releases  such  a  copy  and  any  such  in- 
formation to  the  Secretary, ". 

(b)  Authorizing  Secretary  To  Release  Certain  Informa- 
tion.— Section  1865(a)  of  such  Act  is  further  amended  by  striking 
the  period  at  the  end  of  the  last  sentence  and  inserting  the  follow- 
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ing:  ",  except  that  the  Secretary  may  disclose  such  a  survey  and  in- 
formation related  to  such  a  survey  to  the  extent  such  survey  and  in- 
formation relate  to  an  enforcement  action  taken  by  the  Secretary. ". 

(c)  Permitting  Secretary  To  Withdraw  Hospital's  Status 
Based  Upon  Information  Other  Than  Surveys. — Section  1865(b) 
of  such  Act  is  amended  by  striking  "following  a  survey  made  pursu- 
ant to  section  1864(c)". 

(d)  Effective  Date. — (1)  Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the  date  of 
the  enactment  of  this  Act. 

(2)  The  amendments  made  by  subsection  (a)  shall  take  effect  6 
months  after  the  date  of  the  enactment  of  this  Act. 

SEC.  6020.  INTERMEDIATE  SANCTIONS  FOR  PSYCHIATRIC  HOSPITALS. 

Section  1866  of  the  Social  Security  Act  (42  U.S.C.  1395cc)  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(iXV  If  the  Secretary  determines  that  a  psychiatric  hospital 
which  has  an  agreement  in  effect  under  this  section  no  longer  meets 
the  requirements  for  a  psychiatric  hospital  under  this  title  and  fur- 
ther finds  that  the  hospitals  deficiencies — 

"(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  Secretary  shall  terminate  such  agreement;  or 

"(B)  do  not  immediately  jeopardize  the  health  and  safety  of 
its  patients,  the  Secretary  may  terminate  such  agreement,  or 
provide  that  no  payment  will  be  made  under  this  title  with  re- 
spect to  any  individual  admitted  to  such  hospital  after  the  ef- 
fective date  of  the  finding,  or  both. 
"(2)  If  a  psychiatric  hospital,  found  to  have  deficiencies  described 
in  paragraph  (1)(B),  has  not  complied  with  the  requirements  of  this 
title — 

"(A)  within  3  months  after  the  date  the  hospital  is  found  to 
be  out  of  compliance  with  such  requirements,  the  Secretary 
shall  provide  that  no  payment  will  be  made  under  this  title 
with  respect  to  any  individual  admitted  to  such  hospital  after 
the  end  of  such  3-month  period,  or 

"(B)  within  6  months  after  the  date  the  hospital  is  found  to 
be  out  of  compliance  with  such  requirements,  no  payment  may 
be  made  under  this  title  with  respect  to  any  individual  in  the 
hospital  until  the  Secretary  finds  that  the  hospital  is  in  compli- 
ance with  the  requirements  of  this  title.". 

SEC.  6021.  ELIGIBILITY  OF  MERGED  OR  CONSOLIDATED  HOSPITALS  FOR 
PERIODIC  INTERIM  PA  YMENTS. 

(a)  In  General.— Section  1815(e)  of  the  Social  Security  Act  (42 
U.S.C.  1395g(e))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(4)  A  hospital  created  by  the  merger  or  consolidation  of  2  or  more 
hospitals  or  hospital  campuses  shall  be  eligible  to  receive  periodic 
interim  payment  on  the  basis  described  in  paragraph  (1)(B)  if— 

"(A)  at  least  one  of  the  hospitals  or  campuses  received  period- 
ic interim  payment  on  such  basis  prior  to  the  merger  or  consoli- 
dation; and 

"(B)  the  merging  or  consolidating  hospitals  or  campuses 
would  each  meet  the  requirement  of  paragraph  (l)(B)(i)  if  such 
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hospitals  or  campuses  were  treated  as  independent  hospitals  for 
purposes  of  this  title. ". 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  payments  made  for  discharges  occurring  on  or  after 
the  expiration  of  the  30-day  period  that  begins  on  the  date  of  the 
enactment  of  this  Act,  regardless  of  the  date  of  the  merger  or  con- 
solidation involved. 

SEC.  6022.  EXTENSION  OF  WAIVER  FOR  FINGER  LAKES  AREA  HOSPITAL 
CORPORATION. 

Section  1886(c)(4)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(c)(4))  is  amended  in  the  second  sentence  by  striking  uthe  ag- 
gregate payment  or  payments"  and  all  that  follows  and  inserting 
uthe  aggregate  rate  of  increase  from  October  1,  1984,  to  the  most 
recent  date  for  which  annual  data  are  available.  ". 

SEC.  6023.  CLARIFICATION  OF  CONTINUATION  OF  AUGUST  1987  HOSPITAL 
BAD  DEBT  RECOGNITION  POLICY. 

(a)  In  General. — Section  4008(c)  of  the  Omnibus  Budget  Reconcil- 
iation Act  of  1987  is  amended  by  adding  at  the  end  the  following: 
"The  Secretary  may  not  require  a  hospital  to  change  its  bad  debt 
collection  policy  if  a  fiscal  intermediary,  in  accordance  with  the 
rules  in  effect  as  of  August  1,  1987,  with  respect  to  criteria  for  indi- 
gency determination  procedures,  record  keeping,  and  determining 
whether  to  refer  a  claim  to  an  external  collection  agency,  has  accept- 
ed such  policy  before  that  date,  and  the  Secretary  may  not  collect 
from  the  hospital  on  the  basis  of  an  expectation  of  a  change  in  the 
hospital 's  collection  policy. ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987. 

SEC.  6024.  USE  OF  MORE  RECENT  DATA  REGARDING  ROUTINE  SERVICE 
COSTS  OF  SKILLED  NURSING  FACILITIES. 

The  Secretary  of  Health  and  Human  Services  shall  determine 
mean  per  diem  routine  service  costs  for  freestanding  and  hospital 
based  skilled  nursing  facilities  under  section  1888(a)  of  the  Social 
Security  Act  for  cost  reporting  periods  beginning  on  or  after  October 
1,  1989,  in  accordance  with  regulations  published  by  the  Secretary 
that  require  the  use  of  cost  reports  submitted  by  skilled  nursing  fa- 
cilities for  cost  reporting  periods  beginning  not  earlier  than  October 
I  1985. 

SEC.  6025.  PERMITTING  DENTIST  TO  SERVE  AS  HOSPITAL  MEDICAL  DIREC- 
TOR. 

Notwithstanding  the  requirement  that  the  responsibility  for  orga- 
nization and  conduct  of  the  medical  staff  of  an  institution  be  as- 
signed only  to  a  doctor  of  medicine  or  osteopathy  in  order  for  the 
institution  to  participate  as  a  hospital  under  the  medicare  program, 
an  institution  that  has  a  doctor  of  dental  surgery  or  of  dental  medi- 
cine serving  as  its  medical  director  shall  be  considered  to  meet  such 
requirement  if  the  laws  of  the  State  in  which  the  institution  is  lo- 
cated permit  a  doctor  of  dental  surgery  or  of  dental  medicine  to 
serve  as  the  medical  staff  director  of  a  hospital. 
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SEC.  6026.  GAO  STUDY  OF  HOSPITAL-BASED  AND  FREESTANDING  SKILLED 
NURSING  FACILITIES. 

(a)  Study. — The  Comptroller  General  shall  conduct  a  study  to 
assess  the  differences  in  costs  and  case-mix  between  hospital-based 
and  freestanding  skilled  nursing  facilities  participating  in  the  med- 
icare program. 

(b)  Report. — By  not  later  than  June  1,  1990,  the  Comptroller  Gen- 
eral shall  submit  a  report  to  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the  Committee  on  Finance  of  the 
Senate  on  the  study  conducted  under  paragraph  (1)  and  shall  in- 
clude in  the  report  any  recommendations,  including  recommenda- 
tions regarding  the  payment  differential  between  hospital-based  and 
freestanding  skilled  nursing  facilities,  the  Comptroller  General  con- 
siders appropriate. 

SEC.  6027.  MASSACHUSETTS  MEDICARE  REPAYMENT. 

The  Secretary  of  Health  and  Human  Services  may  not,  on  or  after 
the  date  of  the  enactment  of  this  Act  and  before  May  1,  1990,  recoup 
from,  or  otherwise  reduce  payments  to,  hospitals  in  the  State  of 
Massachusetts  because  of  alleged  overpayments  to  such  hospitals 
under  part  A  of  title  XVIII  of  the  Social  Security  Act  which  oc- 
curred during  the  period  of  the  statewide  hospital  reimbursement 
demonstration  project  conducted  in  that  State  between  October  1, 
1982,  and  June  SO,  1986,  under  section  402  of  the  Social  Security 
Amendments  of  1967  and  section  222  of  the  Social  Security  Amend- 
ments of  1972.  Interest  shall  not  accrue  on  any  such  alleged  overpay- 
ments during  the  period  beginning  on  the  date  of  the  enactment  of 
this  Act  and  ending  on  May  1,  1990. 

SEC.  6028.  ALLOWING  CERTIFICATIONS  AND  RECERTIFICA TIONS  BY  NURSE 
PRACTITIONERS  AND  CLINICAL  NURSE  SPECIALISTS  FOR  CER- 
TAIN SERVICES. 

Section  1814(a)  of  the  Social  Security  Act  (42  U.S.C.  1395 f(a))  is 
amended — 

(1)  in  paragraph  (2)  by  striking  "(2)  a  physician  "  and  insert- 
ing in  lieu  thereof  "(2)  a  physician,  or,  in  the  case  of  services 
described  in  subparagraph  (B),  a  physician,  or  a  nurse  practi- 
tioner or  clinical  nurse  specialist  who  does  not  have  a  direct  or 
indirect  employment  relationship  with  the  facility  but  is  work- 
ing in  collaboration  with  a  physician,  ";  and 

(2)  in  the  matter  following  the  final  paragraph  by  striking  "a 
physician  makes"  and  inserting  in  lieu  thereof  "a  physician, 
nurse  practitioner,  or  clinical  nurse  specialist  (as  the  case  may 
be)  makes  ". 

PART 2— PROVISIONS  RELATING  TO  PARTE 
Subpart  A — General  Provisions 

SEC.  6101.  EXTENSION  OF  REDUCTIONS  UNDER  SEQUESTER  ORDER. 

Notwithstanding  any  other  provision  of  law  (including  any  other 
provision  of  this  Act,  other  than  section  6201),  the  reductions  in  the 
amount  of  payments  required  under  title  XVIII  of  the  Social  Securi- 
ty Act  made  by  the  final  sequester  order  issued  by  the  President  on 
October  16,  1989,  pursuant  to  section  252(b)  of  the  Balanced  Budget 
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and  Emergency  Deficit  Control  Act  of  1985  shall  continue  to  be  ef- 
fective (as  provided  by  sections  252(a)(4)(B)  and  256(d)(2)  of  such  Act) 
through  March  31,  1990,  with  respect  to  payments  for  items  and 
services  under  part  B  of  such  title. 

SEC.  6102.  PHYSICIAN  PAYMENT  REFORM. 

(a)  In  General. — Part  B  of  title  XVIII  of  the  Social  Security  Act 
is  amended  by  adding  at  the  end  the  following  new  section: 

"payment  for  physicians'  services 

"Sec.  1848.  (a)  Payment  Based  on  Fee  Schedule.— 

"(1)  In  general. — Effective  for  all  physicians'  services  (as  de- 
fined in  subsection  (j)(3))  furnished  under  this  part  during  a 
year  (beginning  with  1992)  for  which  payment  is  otherwise 
made  on  the  basis  of  a  reasonable  charge  or  on  the  basis  of  a 
fee  schedule  under  section  1834(b),  payment  under  this  part 
shall  instead  be  based  on  the  lesser  of— 

"(A)  the  actual  charge  for  the  service,  or 
"(B)  subject  to  the  succeeding  provisions  of  this  subsec- 
tion, the  amount  determined  under  the  fee  schedule  estab- 
lished under  subsection  (b)  for  services  furnished  during 
that  year  (in  this  subsection  referred  to  as  the  (fee  schedule 
amount). 

"(2)  Transition  to  full  fee  schedule. — 

"(A)  Limiting  reductions  and  increases  to  is  percent 

IN  1992. — 

"(i)  Limit  on  increase. — In  the  case  of  a  service  in  a 
fee  schedule  area  (as  defined  in  subsection  (j)(2))  for 
which  the  adjusted  historical  payment  basis  (as  de- 
fined in  subparagraph  (D))  is  less  than  85  percent  of 
the  fee  schedule  amount  for  services  furnished  in  1992, 
there  shall  be  substituted  for  the  fee  schedule  amount 
an  amount  equal  to  the  adjusted  historical  payment 
basis  plus  15  percent  of  the  fee  schedule  amount  other- 
wise established  (without  regard  to  this  paragraph). 

"(ii)  Limit  in  reduction. — In  the  case  of  a  service  in 
a  fee  schedule  area  for  which  the  adjusted  historical 
payment  basis  exceeds  115  percent  of  the  fee  schedule 
amount  for  services  furnished  in  1992,  there  shall  be 
substituted  for  the  fee  schedule  amount  an  amount 
equal  to  the  adjusted  historical  payment  basis  minus 
15  percent  of  the  fee  schedule  amount  otherwise  estab- 
lished (without  regard  to  this  paragraph). 
"(B)  Special  rule  for  1993,  199U,  and  1995. — If  a  physi- 
cians1 service  in  a  fee  schedule  area  is  subject  to  the  provi- 
sions of  subparagraph  (A)  in  1992,  for  physicians '  services 
furnished  in  the  area — 

"(i)  during  1993,  there  shall  be  substituted  for  the  fee 
schedule  amount  an  amount  equal  to  the  sum  of — 

"(I)  75  percent  of  the  fee  schedule  amount  deter- 
mined under  subparagraph  (A),  adjusted  by  the 
update  established  under  subsection  (d)(3)  for  1993, 
and 
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"(II)  25  percent  of  the  fee  schedule  amount  deter- 
mined  under  paragraph   (1)  for  1993  without 
regard  to  this  paragraph; 
"(ii)  during  1994,  there  shall  be  substituted  for  the 
fee  schedule  amount  an  amount  equal  to  the  sum  of— 
"(I)  67  percent  of  the  fee  schedule  amount  deter- 
mined under  clause  (i),  adjusted  by  the  update  es- 
tablished under  subsection  (d)(3)  for  1994,  o,nd 

"(II)  33  percent  of  the  fee  schedule  amount  deter- 
mined  under  paragraph   (1)  for  1994  without 
regard  to  this  paragraph;  and 
"(Hi)  during  1995,  there  shall  be  substituted  for  the 
fee  schedule  amount  an  amount  equal  to  the  sum  of— 
"(I)  50  percent  of  the  fee  schedule  amount  deter- 
mined under  clause  (ii)  adjusted  by  the  update  es- 
tablished under  subsection  (d)(3)  for  1995,  and 

"(II)  50  percent  of  the  fee  schedule  amount  deter- 
mined  under  paragraph   (1)  for  1995  without 
regard  to  this  paragraph. 
"(C)  Special  rule  for  anesthesia  services. — With  re- 
spect to  physicians'  services  which  are  anesthesia  services, 
the  Secretary  shall  provide  for  a  transition  in  the  same 
manner  as  a  transition  is  provided  for  other  services  under 
subparagraph  (B). 

"(D)  Adjusted  historical  payment  basis  defined. — 
"(i)  In  general. — In  this  paragraph,  the  term  'ad- 
justed historical  payment  basis '  means,  with  respect  to 
a  physicians '  service  furnished  in  a  fee  schedule  area, 
the  weighted  average  prevailing  charge  applied  in  the 
area  for  the  service  in  1991  (as  determined  by  the  Secre- 
tary without  regard  to  physician  specialty  and  as  ad- 
justed to  reflect  payments  for  services  with  customary 
charges  below  the  prevailing  charge  or  other  payment 
limitations  imposed  by  law  or  regulation)  adjusted  by 
the  update  established  under  subsection  (d)(3)  for  1992. 

"(ii)  Application  to  radiology  services. — In  ap- 
plying clause  (i)  in  the  case  of  physicians'  services 
which  are  radiology  services  (including  radiologist 
services,  as  defined  in  section  1834(b)(6)),  there  shall  be 
substituted  for  the  weighted  average  prevailing  charge 
the  amount  provided  under  the  fee  schedule  estab- 
lished for  the  service  for  the  fee  schedule  area  under 
section  1834(b). 

"(3)  Incentives  for  participating  physicians. — In  applying 
paragraph  (1)(B)  in  the  case  of  a  nonparticipating  physician,  the 
fee  schedule  amount  shall  be  95  percent  of  such  amount  other- 
wise applied  under  this  subsection  (without  regard  to  this  para- 
graph). 

"(b)  Establishment  of  Fee  Schedules. — 

"(1)  In  general. — Before  January  1  of  each  year  beginning 
with  1992,  the  Secretary  shall  establish,  by  regulation,  fee 
schedules  that  establish  payment  amounts  for  all  physicians' 
services  furnished  in  all  fee  schedule  areas  (as  defined  in  sub- 
section (j)(2))  for  the  year.  Except  as  provided  in  paragraph  (2), 
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each  such  payment  amount  for  a  service  shall  be  equal  to  the 
product  of—  "fe^c 

"(A)  the  relative  value  forAservice  (as  determined  in  sub- 
section (c)(2)(B)), 

"(B)  the  conversion  factor  (established  under  subsection 
(d))  for  the  year,  and 

"(C)  the  geographic  adjustment  factor  (established  under 
subsection  (e)(2))  for  the  service  for  the  fee  schedule  area. 
"(2)  Treatment  of  radiology  services  and  anesthesia 
services. — 

"(A)  Radiology  services. — With  respect  to  radiology 
services  (including  radiologist  services,  as  defined  in  section 
1834(b)(6)),  the  Secretary  shall  base  the  relative  values  on 
the  relative  value  scale  developed  under  section 
1834(b)(1)(A),  with  appropriate  modifications  of  the  relative 
values  to  assure  that  the  relative  values  established  for  ra- 
diology services  which  are  similar  or  related  to  other  physi- 
cians' services  are  consistent  with  the  relative  values  estab- 
lished for  those  similar  or  related  services. 

"(B)  Anesthesia  services. — In  establishing  the  fee 
schedule  for  anesthesia  services  for  which  a  relative  value 
guide  has  been  established  under  section  4048(b)  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1987,  the  Secretary 
shall  use,  to  the  extent  practicable,  such  relative  value 
guide,  with  appropriate  adjustment  of  the  conversion 
factor,  in  a  manner  to  assure  that  the  fee  schedule  amounts 
for  anesthesia  services  are  consistent  with  the  fee  schedule 
amounts  for  other  services  determined  by  the  Secretary  to  be 
of  comparable  value.  In  applying  the  previous  sentence,  the 
Secretary  shall  adjust  the  conversion  factor  by  geographic 
adjustment  factors  in  the  same  manner  as  such  adjustment 
is  made  under  paragraph  (1)(C). 

"(C)  Consultation— The  Secretary  shall  consult  with 
the  Physician  Payment  Review  Commission  and  organiza- 
tions representing  physicians  or  suppliers  who  furnish  radi- 
ology services  and  anesthesia  services  in  applying  subpara- 
graphs (A)  and  (B). 
"(c)  Determination  of  Relative  Values  for  Physicians'  Serv- 
ices.— 

"(1)  Division  of  physicians'  services  into  components. — In 
this  section,  with  respect  to  a  physicians '  service: 

"(A)  Work  component  defined. — The  term  'work  compo- 
nent' means  the  portion  of  the  resources  used  in  furnishing 
the  service  that  reflects  physician  time  and  intensity  in  fur- 
nishing the  service.  Such  portion  shall — 

"(i)  include  activities  before  and  after  direct  patient 
contact,  and 

"(ii)  be  defined,  with  respect  to  surgical  procedures, 
to  reflect  a  global  definition  including  pre-operative 
and  post-operative  physicians'  services. 
"(B)  Practice  expense  component  defined. — The  term 
'practice  expense  component'  means  the  portion  of  the  re- 
sources used  in  furnishing  the  service  that  reflects  the  gen- 
eral categories  of  expenses  (such  as  office  rent  and  wages  of 
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personnel,  but  excluding  malpractice  expenses)  comprising 
practice  expenses.  In  this  subparagraph,  the  term  'practice 
expenses'  includes  all  expenses  for  furnishing  physicians7 
services,  excluding  malpractice  expenses,  physician  compen- 
sation, and  other  physician  fringe  benefits. 

"(C)  Malpractice  component  defined. — The  term  'mal- 
practice component'  means  the  portion  of  the  resources  used 
in  furnishing  the  service  that  reflects  malpractice  expenses 
in  furnishing  the  service. 
"(2)  Determination  of  relative  values.— 
"(A)  In  general. — 

(i)  Combination  of  units  for  components.— The 
Secretary  shall  develop  a  methodology  for  combining 
the  work,  practice  expense,  and  malpractice  relative 
value  units,  determined  under  subparagraph  (C),  for 
each  service  in  a  manner  to  produce  a  single  relative 
value  for  that  service. 

"(ii)  Extrapolation. — The  Secretary  may  use  ex- 
trapolation and  other  techniques  to  determine  the 
number  of  relative  value  units  for  physicians'  services 
for  which  specific  data  are  not  available  and  shall 
take  into  account  recommendations  of  the  Physician 
Payment  Review  Commission  and  the  results  of  consul- 
tations with  organizations  representing  physicians  who 
provide  such  services. 
"(B)  Periodic  review  and  adjustments  in  relative 

VALUES. — 

"(i)  Periodic  review. — The  Secretary,  not  less  often 
than  every  5  years,  shall  review  the  relative  values  es- 
tablished under  this  paragraph  for  all  physicians'  serv- 
ices. 

"(ii)  Adjustments.— 

"(I)  In  general. — The  Secretary  shall,  to  the 
extent  the  Secretary  determines  to  be  necessary  and 
subject  to  subclause  (II),  adjust  the  number  of  such 
units  to  take  into  account  changes  in  medical  prac- 
tice, coding  changes,  new  data  on  relative  value 
components,  or  the  addition  of  new  procedures. 
The  Secretary  shall  publish  an  explanation  of  the 
basis  for  such  adjustments. 

"(II)  Limitation  on  annual  adjustments. — 
The  adjustments  under  subclause  (I)  for  a  year 
may  not  cause  the  amount  of  expenditures  under 
this  part  for  the  year  to  differ  by  more  than 
$20,000,000  from  the  amount  of  expenditures  under 
this  part  that  would  have  been  made  if  such  ad- 
justments had  not  been  made. 
"(Hi)  Consultation. — The  Secretary,  in  making  ad- 
justments under  clause  (ii),  shall  consult  with  the  Phy- 
sician Payment  Review  Commission  and  organizations 
representing  physicians. 
"(C)  Computation  of  relative  value  units  for  compo- 
nents.— For  purposes  of  this  section  for  each  physicians' 
service — 
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"(i)  Work  relative  value  units. — The  Secretary 
shall  determine  a  number  of  work  relative  value  units 
for  the  service  based  on  the  relative  resources  incorpo- 
rating physician  time  and  intensity  required  in  fur- 
nishing the  service. 

"(ii)  Practice  expense  relative  value  units. — The 
Secretary  shall  determine  a  number  of  practice  expense 
relative  value  units  equal  to  the  product  of— 

"(I)  the  base  allowed  charges  (as  defined  in  sub- 
paragraph (D))  for  the  service,  and 

"(W  the  practice  expense  percentage  for  the  serv- 
ice (as  determined  under  paragraph  (3)(A)X 
"(Hi)  Malpractice  relative  value  units. — The  Sec- 
retary shall  determine  a  number  of  malpractice  relative 
value  units  equal  to  the  product  of— 

"(I)  the  base  allowed  charges  (as  defined  in  sub- 
paragraph (D))  for  the  service,  and 

"(II)  the  malpractice  percentage  for  the  service 
(as  determined  under  paragraph  (3)(A)). 
"(D)  Base  allowed  charges  defined.— In  this  para- 
graph, the  term  (base  allowed  charges'  means,  with  respect 
to  a  physician's  service,  the  national  average  allowed 
charges  for  the  service  under  this  part  for  services  fur- 
nished during  1991,  as  estimated  by  the  Secretary  using  the 
most  recent  data  available. 
"(3)  Component  percentages. — For  purposes  of  paragraph 
(2),  the  Secretary  shall  determine  a  work  percentage,  a  practice 
expense  percentage,  and  a  malpractice  percentage  for  each  phy- 
sician 's  service  as  follows: 

"(A)  Division  of  services  by  specialty. — For  each  phy- 
sician 's  service  or  class  of  physicians '  services,  the  Secretary 
shall  determine  the  average  percentage  of  each  such  service 
or  class  of  services  that  is  performed,  nationwide,  under 
this  part  by  physicians  in  each  of  the  different  physician 
specialties  (as  identified  by  the  Secretary). 

"(B)  Division  of  specialty  by  component. — The  Secre- 
tary shall  determine  the  average  percentage  division  of  re- 
sources, among  the  work  component,  the  practice  expense 
component,  and  the  malpractice  component,  used  by  physi- 
cians in  each  of  such  specialties  in  furnishing  physicians ' 
services.  Such  percentages  shall  be  based  on  national  data 
"that  describe  the  elements  of  physician  practice  costs  and 
revenues,  by  physician  specialty.  The  Secretary  may  use  ex- 
trapolation and  other  techniques  to  determine  practice  costs 
and  reveneues  for  specialties  for  which  adequate  data  are 
not  available. 

"(C)  Determination  of  component  percentages. — 

"(i)  Work  percentage. — The  work  percentage  for  a 
service  (or  class  of  services)  is  equal  to  the  sum  (for  all 
physician  specialties)  of— 

"(I)  the  average  percentage  division  for  the  work 
component  for  each  physician  specialty  (deter- 
mined under  subparagraph  (B)),  multiplied  by 
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"(II)  the  proportion  (determined  under  subpara- 
graph (A))  of  such  service  (or  services)  performed  by 
physicians  in  that  specialty, 
"(ii)  Practice  expense  percentage. — The  practice 
expense  percentage  for  a  service  (or  class  of  services)  is 
equal  to  the  sum  (for  all  physician  specialties)  of— 

"(I)  the  average  percentage  division  for  the  prac- 
tice expense  component  for  each  physician  specialty 
(determined  under  subparagraph  (B))f  multiplied 
by 

(((II)  by  the  proportion  (determined  under  sub- 
paragraph (A))  of  such  service  (or  services)  per- 
formed by  physicians  in  that  specialty. 
"(Hi)  Malpractice  percentage. — The  malpractice 
percentage  for  a  service  (or  class  of  services)  is  equal  to 
the  sum  (for  all  physician  specialties)  of— 

"(I)  the  average  percentage  division  for  the  mal- 
practice component  for  each  physician  specialty 
(determined  under  subparagraph  (B)),  multiplied 
by 

"(II)  by  the  proportion  (determined  under  sub- 
paragraph (A))  of  such  service  (or  services)  per- 
formed by  physicians  in  that  specialty. 
"(D)  Periodic  recomputation. — The   Secretary  may, 
from  time  to  time,  provide  for  the  recomputation  of  work 
percentages,  practice  expense  percentages,  and  malpractice 
percentages  determined  under  this  paragraph. 
"(3)  Ancillary  policies. — The  Secretary  may  establish  ancil- 
lary policies  (with  respect  to  the  use  of  modifiers,  local  codes, 
and  other  matters)  as  may  be  necessary  to  implement  this  sub- 
section. 

"(4)  Coding. — The  Secretary  shall  establish  a  uniform  proce- 
dure coding  system  for  the  coding  of  all  physicians'  services. 
The  Secretary  shall  provide  for  an  appropriate  coding  structure 
for  visits  and  consultations.  The  Secretary  may  incorporate  the 
use  of  time  in  the  coding  for  visits  and  consultations  only  for 
services  furnished  on  or  after  January  1,  1993.  The  Secretary,  in 
establishing  such  coding  system,  shall  consult  with  the  Physi- 
cian Payment  Review  Commission  and  other  organizations  rep- 
resenting physicians. 

"(5)  No  variation  for  specialists. — The  Secretary  may  not 
vary  the  conversion  factor  or  the  number  of  relative  value  units 
for  a  physicians'  service  based  on  whether  the  physician  fur- 
nishing the  service  is  a  specialist  or  based  on  the  type  of  special- 
ty of  the  physician. 
"(d)  Conversion  Factors. — 
"(1)  Establishment. — 

"(A)  In  general. — The  conversion  factor  for  each  year 
shall  be  the  conversion  factor  established  under  this  subsec- 
tion for  the  previous  year  (or,  in  the  case  of  1992,  specified 
in  subparagraph  (B))  adjusted  by  the  update  (established 
under  subparagraph  (C))  for  the  year  involved. 

"(B)  Special  provision  for  1992. — For  purposes  of  sub- 
paragraph (A),  the  conversion  factor  specified  in  this  sub- 
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paragraph  is  a  conversion  factor  (determined  by  the  Secre- 
tary) which,  if  this  section  were  to  apply  during  1991  using 
such  conversion  factor,  would  result  in  the  same  aggregate 
amount  of  payments  under  this  part  for  physicians'  services 
as  the  estimated  aggregate  amount  of  the  payments  under 
this  part  for  such  services  in  1991. 

"(C)  Publication. — The  Secretary  shall  cause  to  have 
published  in  the  Federal  Register,  during  the  last  15  days 
of  October  of— 

"(i)  1991,  the  conversion  factor  (or  factors)  which  will 
apply  to  physicians'  services  for  1992,  and  the  update 
(or  updates)  determined  under  paragraph  (3)  for  1992; 
and 

"(ii)  each  succeeding  year,  the  update  (or  updates)  de- 
termined under  paragraph  (3)  for  the  following  year. 
"(2)  Recommendation  of  update. — 

"(A)  In  general.— Not  later  than  April  15  of  each  year 
(beginning  with  1991),  the  Secretary  shall  transmit  to  the 
Congress  a  report  that  includes  a  recommendation  on  the 
appropriate  update  (or  updates)  in  the  conversion  factor  (or 
factors)  for  all  physicians'  services  in  the  following  year. 
The  Secretary  may  recommend  a  uniform  update  or  differ- 
ent updates  for  different  categories  or  groups  of  services.  In 
making  the  recommendation,  the  Secretary  shall  consider — 
(i)  the  percentage  change  in  the  medicare  economic 
index  (described  in  the  fourth  sentence  of  section 
1842(b)(3))  for  that  year; 

"(ii)  the  percentage  by  which  actual  expenditures  for 
all  physicians'  services  (as  defined  in  subsection 
(f)(5)(A))  under  this  part  for  the  fiscal  year  ending  in 
the  year  preceding  the  year  in  which  such  recommenda- 
tion is  made  were  greater  or  less  than  actual  expendi- 
tures for  all  such  physicians '  services  in  the  fiscal  year 
ending  in  the  second  preceding  year; 

"(Hi)  the  relationship  between  the  percentage  deter- 
mined under  clause  (ii)  for  a  fiscal  year  and  the  per- 
formance standard  rate  of  increase  (established  under 
subsection  (f)(2JJ  for  that  fiscal  year; 

"(iv)  changes  in  volume  or  intensity  of  services; 
"(v)  access  to  services;  and 

"(vi)  other  factors  that  may  contribute  to  changes  in 
volume  or  intensity  of  services  or  access  to  services. 
For  purposes  of  making  the  comparison  under  clause  (Hi), 
the  Secretary  shall  adjust  the  performance  standard  rate  of 
increase  for  a  fiscal  year  to  reflect  changes  in  the  actual 
proportion  of  HMO  enrollees  (as  defined  in  subsection 
(f)(5)(B))  in  that  fiscal  year  compared  with  such  proportion 
for  the  previous  fiscal  year. 

"(B)  Additional  considerations. — In  making  recom- 
mendations under  subparagraph  (A),  the  Secretary  may 
also  consider — 

"(i)  unexpected  changes  by  physicians  in  response  to 
the  implementation  of  fee  schedule; 

"(ii)  unexpected  changes  in  outlay  projections; 
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"(Hi)  change  in  the  quality  or  appropriateness  of 
care;  and 

"(iv)  any  other  relevant  factors  not  measured  in  the 
resource-based  payment  methodology. 
"(C)  Special  rule  for  1992  update. — In  considering  the 
update  for  1992,  the  Secretary  shall  make  a  separate  deter- 
mination of  the  percentage  and  relationship  described  in 
clauses  (ii)  and  (Hi)  of  subparagraph  (A)  with  respect  to  the 
category  of  surgical  services  (as  defined  by  the  Secretary 
pursuant  to  subsection  (j)(l)). 

"(D)  Explanation  of  update. — The  Secretary  shall  in- 
clude in  each  report  under  subparagraph  (A) — 

"(i)  the  update  recommended  for  each  category  of 
physicians '  services  (established  by  the  Secretary  under 
subsection  (jXV)  and  for  each  of  the  following  groups  of 
physicians '  services:  nonsurgical  services,  visits,  consul- 
tations, and  emergency  room  services; 

"(ii)  the  rationale  for  the  recommended  update  (or 
updates)  for  each  category  and  group  of  services  de- 
scribed in  clause  (i);  and 

"(Hi)  the  data  and  analyses  underlying  the  update 
(or  updates)  recommended. 
"(E)  Computation  of  budget-neutral  adjustment. — 
"(i)  In  general. — The  Secretary  shall  include  in  the 
report  made  under  subparagraph  (A)  in  a  year  a  state- 
ment of  the  percentage  by  which  (I)  the  actual  expendi- 
tures for  physicians'  services  under  this  part  (during 
the  fiscal  year  ending  in  the  preceding  year,  as  set 
forth  in  most  recent  annual  report  made  pursuant  to 
section  1841(b)(2)),  exceeded,  or  was  less  than  (II)  the 
expenditures  projected  for  the  fiscal  year  under  clause 
(ii). 

"(ii)  Projected  expenditures. — For  purposes  of 
clause  (i),  the  expenditures  projected  under  this  clause 
for  a  fiscal  year  is  the  actual  expeditures  for  physi- 
cians '  services  made  under  this  part  in  the  second  pre- 
ceding fiscal  year — 

"(I)  increased  by  the  weighted  average  percentage 
increase  permitted  under  this  part  for  physicians' 
services  in  the  preceding  fiscal  year; 

"(II)  adjusted  to  reflect  the  percentage  change  in 
the  average  number  of  individuals  enrolled  under 
this  part  (who  are  not  enrolled  with  a  risk-sharing 
contract  under  section  1876)  for  the  preceding 
fiscal  year  compared  with  the  second  preceding 
fiscal  year; 

"(III)  adjusted  to  reflect  the  average  annual  per- 
centage growth  in  the  volume  and  intensity  of  phy- 
sicians' services  under  this  part  for  the  five-fiscal- 
year  period  ending  with  the  second  preceding  fiscal 
year;  and 

"(IV)  adjusted  to  reflect  the  percentage  change  in 
expenditures  for  physicians'  services  under  this 
part  in  the  preceding  fiscal  year  (compared  with 
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the  second  preceding  fiscal  year)  which  result  from 
changes  in  law  or  regulations. 
"(F)    Commission   review. — The    Physician  Payment 
Review  Commission  shall  review  the  report  submitted 
under  subparagraph  (A)  in  a  year  and  shall  submit  to  the  , 
Congress,  by  not  later  than  May  15  of  the  year,  a  report  in- 
cluding its  recommendations  respecting  the  update  (or  up- 
dates) in  the  conversion  factor  (or  factors)  for  the  following 
year. 
"(3)  Update.— 

"(A)  Based  on  index. — 

"(i)  In  general. — Unless  Congress  otherwise  pro- 
vides, subject  to  subparagraph  (B),  for  purposes  of  this 
section  the  update  for  a  year  is  equal  to  the  Secretary's 
estimate  of  the  percentage  increase  in  the  appropriate 
update  index  (as  defined  in  clause  (ii))  for  the  year. 

"(ii)   Appropriate    update   index   defined. — In 
clause  (i),  the  term  'appropriate  update  index '  means — 
"(I)  for  services  for  which  prevailing  charges  in 
1989  were  subject  to  a  limit  under  the  fourth  sen- 
tence of  section  1842(b)(3),  the  medicare  economic 
index  (referred  to  in  that  sentence),  and 

"(II)  for  other  services,  such  index  (such  as  the 
consumer  price  index)  that  was  applicable  under 
this  part  in  1989  to  increases  in  the  payment 
amounts  recognized  under  this  part  with  respect  to 
such  services. 
"(B)  Adjustment  in  update. — 

"(i)  In  general. — The  update  for  a  year  provided 
under  subparagraph  (A)  shall,  subject  to  clause  (ii),  be 
increased  or  decreased  by  the  same  percentage  by  which 
(I)  the  percentage  increase  in  the  actual  expenditures 
for  physicians'  services  (as  defined  in  section  (f)(5)(A)) 
in  the  second  previous  fiscal  year  over  the  third  previ- 
/j//\ous  fiscal  year,  was  less  or  greater,  respectively,  than 
(1>/  the  performance  standard  rate  of  increase  (established 
*  under  subsection  (f))  for  such  category  of  services  for 
the  second  previous  fiscal  year. 

"(ii)  Restrictions  on  adjustment. — The  adjust- 
ment made  under  clause  (i)  for  a  year  may  not  result  in 
a  decrease  of— 

"(I)  more  than  2  percentage  points  for  the  update 
for  1992  or  1993, 

"(II)  2  V2  percentage  points  for  the  update  for 
1994  or  1995,  and 

"(III)  3  percentage  points  for  the  update  for  any 
succeeding  year. 
"(e)  Geographic  Adjustment  Factors. — 

"(1)  Establishment  of  geographic  indices. — 

"(A)  In  general. — Subject  to  subparagraph  (B),  the  Sec- 
retary shall  establish — 

"(i)  an  index  which  reflects  the  relative  costs  of  the 
mix  of  goods  and  services  comprising  practice  expenses 
(other  than  malpractice  expenses)  in  the  different  fee 
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schedule  areas  compared  to  the  national  average  of 
such  costs, 

"(ii)  an  index  which  reflects  the  relative  costs  of  mal- 
practice expenses  in  the  different  fee  schedule  areas 
compared  to  the  national  average  of  such  costs,  and 

"(Hi)  an  index  which  reflects  V4  of  the  difference  be- 
tween the  relative  value  of  physicians'  work  effort  in 
each  of  the  different  fee  schedule  areas  and  the  nation- 
al average  of  such  work  effort 
"(B)  Class-specific  geographic  cost-of-practice  indi- 
ces.— The  Secretary  may  establish  more  than  one  index 
under  subparagraph  (A)(i)  in  the  case  of  classes  of  physi- 
cians' services,  if,  because  of  differences  in  the  mix  of  goods 
and  services  comprising  practice  expenses  for  the  different 
classes  of  services,  the  application  of  a  single  index  under 
such  clause  to  different  classes  of  such  services  would  be 
substantially  inequitable. 
"(2)  Computation  of  geographic  adjustment  factor. — For 
purposes  of  subsection  (b)(1)(C),  for  all  physicians'  services  for 
each  fee  schedule  area  the  Secretary  shall  establish  a  geograph- 
ic adjustment  factor  equal  to  the  sum  of  the  geographic  cost-of- 
practice  adjustment  factor  (specified  in  paragraph  (3)),  the  geo- 
graphic malpractice  adjustment  factor  (specified  in  paragraph 
(4)),  and  the  geographic  physician  work  adjustment  factor  (spec- 
ified in  paragraph  (5))  for  the  service  and  the  area. 

"(3)  Geographic  cost-of-practice  adjustment  factor. — For 
purposes  of  paragraph  (2),  the  'geographic  cost-of-practice  ad- 
justment factor',  for  a  service  for  a  fee  schedule  area,  is  the 
product  of— 

"(A)  the  proportion  of  the  total  relative  value  for  the  serv- 
ice that  reflects  the  relative  value  units  for  the  practice  ex- 
pense component,  and 

"(B)  the  geographic  cost-of-practice  index  value  for  the 
area  for  the  service,  based  on  the  index  established  under 
paragraph  (l)(A)(i)  or  (1)(B)  (as  the  case  may  be). 
"(4)  Geographic  malpractice  adjustment  factor. — For 
purposes  of  paragraph  (2),  the  'geographic  malpractice  adjust- 
ment factor',  for  a  service  for  a  fee  schedule  area,  is  the  product 
of- 

"(A)  the  proportion  of  the  total  relative  value  for  the  serv- 
ice that  reflects  the  relative  value  units  for  the  malpractice 
component,  and 

"(B)  the  geographic  malpractice  index  value  for  the  area, 
based  on  the  index  established  under  paragraph  (l)(A)(ii). 
"(5)  Geographic  physician  work  adjustment  factor. — For 
purposes  of  paragraph  (2),  the  'geographic  physician  work  ad- 
justment factor',  for  a  service  for  a  fee  schedule  area,  is  the 
product  of— 

"(A)  the  proportion  of  the  total  relative  value  for  the  serv- 
ice that  reflects  the  relative  value  units  for  the  work  compo- 
nent, and 

"(B)  the  geographic  physician  work  index  value  for  the 
area,  based  on  the  index  established  under  paragraph 
(lXAXiii). 
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"(f)  Medicare  Volume  Performance  Standard  Rates  of  In- 
crease.— 

"(1)  Process  for  establishing  medicare  volume  perform- 
ance STANDARD  RATES  OF  INCREASE. — 

(A)  Secretary's  recommendation. — By  not  later  than 
April  15  of  each  year  (beginning  with  1990),  the  Secretary 
shall  transmit  to  the  Congress  a  recommendation  on  per- 
formance standard  rates  of  increase  for  all  physicians'  serv- 
ices and  for  each  category  of  such  services  for  the  fiscal 
year  beginning  in  such  year.  In  making  the  recommenda- 
tion, the  Secretary  shall  confer  with  organizations  repre- 
senting physicians  and  shall  consider — 

(i)  inflation, 

(ii)  changes  in  numbers  of  enrollees  (other  than 
HMO  enrollees)  under  this  part, 

"(Hi)  changes  in  the  age  composition  of  enrollees 
(other  than  HMO  enrollees)  under  this  part, 
"(iv)  changes  in  technology, 

"(v)  evidence  of  inappropriate  utilization  of  services, 
(vi)  evidence  of  lack  of  access  to  necessary  physi- 
cians' services,  and 

"(vii)  such  other  factors  as  the  Secretary  considers 
appropriate. 

"(B)  Commission  review. — The  Physician  Payment 
Review  Commission  shall  review  the  recommendation 
transmitted  during  a  year  under  subparagraph  (A)  and 
shall  make  its  recommendation  to  Congress,  by  not  later 
than  May  15  of  the  year,  respecting  the  performance  stand- 
ard rates  of  increase  for  the  fiscal  year  beginning  in  that 
year. 

"(C)  Publication  of  performance  standard  rates  of 
increase. — The  Secretary  shall  cause  to  have  published  in 
the  Federal  Register,  in  the  last  15  days  of  October  of  each 
year  (beginning  with  1990),  the  performance  standard  rates 
of  increase  for  all  physicians'  services  and  for  each  category 
of  physicians'  services  for  the  fiscal  year  beginning  in  that 
year.  The  Secretary  shall  cause  to  have  published  in  the 
Federal  Register,  by  not  later  than  January  1,  1990,  the  per- 
formance standard  rate  of  increase  under  subparagraph  (D) 
for  fiscal  year  1990. 

"(D)  Performance  standard  rate  of  increase  for 
fiscal  year  1990. — The  performance  standard  rate  of  in- 
crease for  fiscal  year  1990  is  equal  to  the  sum  of— 

"(i)  the  Secretary's  estimate  of  the  weighted  average 
percentage  increase  in  the  reasonable^ charges  for  physi- 
cians' services  (as  defined  in  subsection  (f)(5)(A))  under 
this  part  for  calendar  years  included  in  fiscal  year 
1990,  A 

"(ii)  the  Secretary's  estimate  of  the  percentage  in- 
crease or  decrease  in  the  average  number  of  individuals 
enrolled  under  this  part  (other  than  HMO  enrollees) 
from  fiscal  year  1989  to  fiscal  year  1990, 

"(Hi)  the  Secretary's  estimate  of  the  average  annual 
percentage  growth  in  volume  and  intensity  of  physi- 
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dans'  services  under  this  part  for  the  5-fiscal-year 
period  ending  with  fiscal  year  1989  (based  upon  infor- 
mation contained  in  the  most  recent  annua  I  report 
made  pursuant  to  section  1841(b)(2))wy  the  Trustees  of 
the  calculated  by  the  Tru§&  and 

"Civ)  the  Secretary's  estimate  of  the  percentage  in- 
crease or  decrease  in  pxpp.nditii.rps  for,  physicians'  serv- 
ices^  (as  defined  in  subsection  (f)(5)(A))  in  fiscal  year 
1990  (compared  with  fiscal  year  1989)  which  will  result 
from  changes  in  law  or  regulations  and  which  is  not 
taken  into  account  in  the  percentage  increase  described 
in  clause  (i), 


reduced  by  V2  percent. 

11  (2)  Specification  of  performance  standard  rates  of  in- 
crease FOR  SUBSEQUENT  FISCAL  YEARS. — 

"(A)  In  general. — Unless  Congress  otherwise  provides, 


subject  to  paragraph  (4),  each  performance  standard  rates) 
of  increase  for  a  fiscal  year  (beginning  with  fiscal  year 
1991)  shall  be  equal  to  the  sum  of— 

"(i)  the  Secretary's  estimate  of  the  weighted  average 
percentage  increase  in  the  fees  for  physicians'  services 
(as  defined  in  subsection  (f)(5)(A))  under  this  part  for 
calendar  years  included  in  the  fiscal  year  involved, 

"(ii)  the  Secretary's  estimate  of  the  percentage  in- 
crease or  decrease  in  the  average  number  of  individuals 
enrolled  under  this  part  (other  than  HMO  enrollees) 
from  the  previous  fiscal  year  to  the  fiscal  year  involved, 
"(Hi)  the  Secretary's  estimate  of  the  average  annual 
percentage  growth  in  volume  and  intensity  of  physi- 
cians' services  under  this  part  for  the  5-fiscal-year 
period  ending  with  the  preceding  fiscal  year  (based 
upon  information  contained  in  the  most  recent  annual 
report  made  pursuant  to  section  1841(b)(2)),  and 

"(iv)  the  Secretary's  estimate  of  the  percentage  in- 
crease or  decrease  in  expenditures  for  physicians '  serv- 
ices (as  defined  in  subsection  (f)(5)(A))  in  the  fiscal  year 
(compared  with  the  preceding  fiscal  year)  which  will 
result  from  changes  in  law  or  regulations  and  which  is 
not  taken  into  account  in  the  percentage  increase  de- 
scribed in  clause  (i), 
recU^  standard  factor  (specified  in 

^hparagraphTB)).  In  clause  (i),  the  term  fees*  means,  with 
respect  to  1991,  reasonable  charges  and,  with  respect  to  any 
succeeding  year,  fee  schedule  amounts. 

"(B)  Performance  standard  factor. — For  purposes  of 
subparagraph  (A),  the  performance  standard  factor — 
"(i)  for  1991  is  1  percentage  point, 
(ii)  for  1992  is  1V2  percentage  points,  and 
"(Hi)  for  each  succeeding  year  is  2  percentage  points. 
"(3)  Quarterly  reporting. — The  Secretary  shall  establish 
procedures  for  providing,  on  a  quarterly  basis  to  the  Physician 
Payment  Review  Commission,  the  Congressional  Budget  Office, 
the  Congressional  Research  Service,  the  Committees  on  Ways 
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and  Means  and  Energy  and  Commerce  of  the  House  of  Repre- 
sentatives, and  the  Committee  on  Finance  of  the  Senate,  infor- 
mation on  compliance  with  performance  standard  rates  of  in- 
crease established  under  this  subsection. 

"(4)  Separate-group  specific  performance  standard 
rates  of  increase. — 

"(A)  Implementation  of  plan. — Subject  to  paragraph 
(B),  the  Secretary  shall  after  completion  of  the  study  re- 
quired under  section  6102(e)(3)  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1989,  but  not  before  October  1,  1991,  im- 
plement a  plan  under  which  qualified  physician  groups 
could  elect  annually  separate  performance  standard  rates 
of  increase  other  than  the  performance  standard  rate  of  in- 
crease established  for  the  year  under  paragraph  (1)  for  such 
physicians.  The  Secretary  shall  develop  criteria  to  deter- 
mine which  physician  groups  are  eligible  to  elect  to  have 
applied  to  such  groups  separate  performance  standard  rates 
of  increase  and  the  methods  by  which  such  group-specific 
performance  standard  rates  of  increase  would  be  accom- 
plished. The  Secretary  shall  report  to  the  Congress  on  the 
criteria  and  methods  by  April  15,  1991.  The  Physician  Pay- 
ment Review  Commission  shall  review  and  comment  on 
such  recommendations  by  May  15,  1991.  Before  implement- 
ing group  specific  performance  standard  rates  of  increase, 
the  Secretary  shall  provide  for  notice  and  comment  in  the 
Federal  Register  and  consult  with  organizations  represent- 
ing physicians. 

"(B)  Approval. — The  Secretary  may  not  implement  the 
plan  described  in  subparagraph  (A),  unless  Congress  specifi- 
cally approves  the  plan. 
"(5)  Definitions. — In  this  subsection: 

"(A)  Services  included  in  physicians'  services.— The 
term  'physicians '  services 1  includes  other  items  and  services 
(such  as  clinical  diagnostic  laboratory  tests  and  radiology 
services),  specified  by  the  Secretary,  that  are  commonly  per- 
formed or  furnished  by  a  physician  or  in  a  physicians 
office,  but  does  not  include  services  furnished  to  an  HMO 
enrollee  under  a  risk-sharing  contract  under  section  1876. 

('(B)  HMO  enrollee. — The  term  HMO  enrollee'  means, 
with  respect  to  a  fiscal  year,  an  individual  enrolled  under 
this  part  who  is  enrolled  with  an  entity  under  a  risk-shar- 
ing contract  under  section  1876  in  the  fiscal  year, 
(g)  Limitation  on  Beneficiary  Liability. — 

"(1)  Limitation  on  actual  charges  for  un assigned 
claims. — If  a  nonparticipating  physician  knowingly  and  will- 
fully bills  on  a  repeated  basis  for  physicians'  services  (furnished 
with  respect  to  an  individual  enrolled  under  this  part  on  or 
after  January  1,  1991)  an  actual  charge  in  excess  of  the  limiting 
charge  described  in  paragraph  (2)  and  for  which  payment  is  not 
made  on  an  assignment-related  basis  under  this  part,  the  Secre- 
tary may  apply  sanctions  against  such  physician  in  accordance 
with  section  1842QX2). 

"(2)  Limiting  charge  defined. — 
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"(A)  For  1991. — For  physicians'  services  of  a  physician 
furnished  during  1991,  the  'limiting  charge'  shall  be  the 
same  percentage  (or,  if  less,  25  percent)  above  the  recognized 
payment  amount  under  this  part  with  respect  to  the  physi- 
cian (as  a  nonparticipating  physician)  as  the  percentage  by 
which — 

"(i)  the  maximum  allowable  actual  charge  (as  deter- 
mined under  section  1842(j)(l)(C)  as  of  December  31, 
1990,  or,  if  less,  the  maximum  actual  charge  otherwise 
permitted  for  the  service  under  this  part  as  of  such 
date)  for  the  service  of  the  physician,  exceeds 

"(ii)  the  recognized  payment  amount  for  the  service 
of  the  physician  (as  a  nonparticipating  physician)  as  of 
such  date. 

"(B)  For  1992. — For  physicians'  services  furnished  during 
1992,  the  'limiting  charge'  shall  be  the  same  percentage  (or, 
if  less,  20  percent)  above  the  recognized  payment  amount 
under  this  part  for  nonparticipating  physicians  as  the  per- 
centage by  which — 

"(0  the  limiting  charge  (as  determined  under  sub- 
paragraph (A)  as  of  December  31,  1991)  for  the  service, 
exceeds 

"(ii)  the  recognized  payment  amount  for  the  service 
for  nonparticipating  physicians  as  of  such  date. 

"(C)  After  1992. — For  physicians'  services  furnished  in  a 
year  after  1992,  the  'limiting  charge'  shall  be  115 percent  of 
the  recognized  payment  amount  under  this  part  for  nonpar- 
ticipating physicians. 

"(D)  Recognized  payment  amount. — In  this  section,  the 
term  'recognized  payment  amount'  means,  for  services  fur- 
nished on  or  after  January  1,  1992,  the  fee  schedule  amount 
determined  under  subsection  (a),  and,  for  services  furnished 
during  1991,  the  applicable  percentage  (as  defined  in  sec- 
tion 1842(b)(4)(A)(iv))  of  the  prevaiing  charge  (or  fee  sched- 
ule amount)  for  nonparticipating  physicians  for  that  year. 
"(3)  Limitation  on  charges  for  medicare  beneficiaries 
eligible  for  medicaid  benefits. — 

"(A)  In  general. — Payment  for  physicians'  services  fur- 
nished on  or  after  April  1,  1990,  to  an  individual  who  is 
enrolled  under  this  part  and  eligible  for  any  medical  assist- 
,  ance  (including  as  a  qualified  medicare  beneficiary,  as  de- 
fined in  section  1905(p)(l))  with  respect  to  such  services 
under  a  State  plan  approved  under  title  XIX  may  only  be 
made  on  an  assignment-related  basis. 

"(B)  Penalty. — A  person  may  not  bill  for  physicians' 
services  subject  to  subparagraph  (A)  other  than  on  an  as- 
signment-related basis.  If  a  person  knowingly  and  willfully 
bills  for  physicians'  services  in  violation  of  the  previous 
sentence,  the  Secretary  may  apply  sanctions  against  the 
person  in  accordance  with  section  181f2(j)(2). 
"(4)  Physician  submission  of  claims. — 

"(A)  In  general. — For  services  furnished  on  or  after  Sep- 
tember 1,  1990,  within  1  year  after  the  date  of  providing  a 
service  for  which  payment  is  made  under  this  part  on  a  rea- 
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sonable  charge  or  fee  schedule  basis,  a  physician,  supplier, 
or  other  person  (or  an  employer  or  facility  in  the  cases  de- 
scribed in  section  1842(b)(6)(A))— 

"(i)  shall  complete  and  submit  a  claim  for  such  serv- 
ice on  a  standard  claim  form  specified  by  the  Secretary 
to  the  carrier  on  behalf  of  a  beneficiary,  and 

"(ii)  may  not  impose  any  charge  relating  to  complet- 
ing and  submitting  such  a  form. 
"(B)  Penalty. — (i)  With  respect  to  an  assigned  claim 
wherever  a  physician,  provider,  supplier  or  other  person  (or 
an  employer  or  facility  in  the  cases  described  in  section 
1842(b)(6)(A))  fails  to  submit  such  a  claim  as  required  in 
subparagraph  (A),  the  Secretary  shall  reduce  by  10  percent 
the  amount  that  would  otherwise  be  paid  for  such  claim 
under  this  part. 

"(ii)  If  a  physician,  supplier,  or  other  person  (or  an  em- 
ployer  or  facility   in    the   cases   described    in  section 
1842(b)(6)(A))  fails  to  submit  a  claim  required  to  be  submit- 
ted under  subparagraph  (A)  or  imposes  a  charge  in  viola- 
tion of  such  subparagraph,  the  Secretary  shall  apply  the 
sanction  with  respect  to  such  a  violation  in  the  same 
manner  a  sanction  may  be  imposed  under  section  1842(p)(3) 
for  a  violation  of  section  1842(p)(l). 
"(5)  Electronic  billing,  direct  deposit. — The  Secretary 
shall  encourage  and  develop  a  system  providing  for  expedited 
payment  for  claims  submitted  electronically.   The  Secretary 
shall  also  encourage  and  provide  incentives  allowing  for  direct 
deposit  as  payments  for  services  furnished  by  participating  phy- 
sicians. The  Secretary  shall  provide  physicians  with  such  tech- 
nical information  as  necessary  to  enable  such  physicians  to 
submit  claims  electronically.  The  Secretary  shall  submit  a  plan 
to  Congress  on  this  paragraph  by  May  1,  1990. 
"(6)  Monitoring  of  charges. — 

"(A)  In  general.— The  Secretary  shall  monitor— 

"(i)  the  actual  charges  of  nonparticipating  physicians 
for  physicians'  services  furnished  on  or  after  January 
1,  1991,  to  individuals  enrolled  under  this  part,  and 

"(ii)  changes  (by  specialty,  type  of  service,  and  geo- 
graphic area)  in  (I)  the  proportion  of  expenditures  for 
physicians '  services  provided  under  this  part  by  partici- 
pating physicians,  (II)  the  proportion  of  expenditures 
for  such  services  for  which  payment  is  made  under  this 
part  on  an  assignment-related  basis,  and  (III)  the 
amounts    charged    above    the    recognized  payment 
amounts  under  this  part. 
"(B)  Report. — The  Secretary  shall,  by  not  later  than 
April  15  of  each  year  (beginning  in  1992),  report  to  the  Con- 
gress regarding  the  changes  described  in  subparagraph 
(A)(ii). 

"(C)  Plan. — If  the  Secretary  finds  that  there  has  been  a 
significant  decrease  in  the  proportions  described  in  sub- 
clauses (I)  and  (II)  of  subparagraph  (A)(ii)  or  an  increase  in 
the  amounts  described  in  subclause  (III)  of  that  subpara- 
graph, the  Secretary  shall  develop  a  plan  to  address  such  a 
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problem  and  transmit  to  Congress  recommendations  regard- 
ing the  plan.  The  Physician  Payment  Review  Commission 
shall  review  the  Secretary's  plan  and  recommendations  and 
transmit  to  Congress  its  comments  regarding  such  plan  and 
recommendations. 
"(7)  Monitoring  of  utilization  and  access. — 

"(A)  In  general. — The  Secretary  shall  monitor — 

"(i)  changes  in  the  utilization  of  and  access  to  serv- 
ices furnished  under  this  part  within  geographic,  popu- 
lation, and  service  related  categories, 

"(ii)  possible  sources  of  inappropriate  utilization  of 
services  furnished  under  this  part  which  contribute  to 
the  overall  level  of  expenditures  under  this  part,  and 
"(Hi)  factors  underlying  these  changes  and  their 
in  terrela  tionsh  ips. 
"(B)  Report. — The  Secretary  shall  by  not  later  than 
April  15,  of  each  year  (beginning  with  1991)  report  to  the 
Congress  on  the  changes  described  in  subparagraph  (A)(i) 
and  shall  include  in  the  report  an  examination  of  the  fac- 
tors (including  factors  relating  to  different  services  and  spe- 
cific categories  and  groups  of  services  and  geographic  and 
demographic  variations  in  utilization)  which  may  contrib- 
ute to  such  changes. 

"(C)  Recommendations.— The  Secretary  shall  include  in 
each  annual  report  under  subparagraph  (B)  recommenda- 
tions— 

"(i)  addressing  any  identified  patterns  of  inappropri- 
ate utilization, 

"(ii)  on  utilization  review, 

"(Hi)  on  physician  education  or  patient  education, 
"(iv)  addressing  any  problems  of  beneficiary  access  to 
care  made  evident  by  the  monitoring  process,  and 

"(v)  on  such  other  matters  as  the  Secretary  deems  ap- 
propriate. 

The  Physician  Payment  Review  Commission  shall  comment 
on  the  Secretary's  recommendations  and  in  developing  its 
comments,  the  Commission  shall  convene  and  consult  a 
panel  of  physician  experts  to  evaluate  the  implications  of 
medical  utilization  patterns  for  the  quality  of  and  access  to 
patient  care. 

"(h)  Sending  Information  to  Physicians. — Before  the  beginning 
of  each  year  (beginning  with  1992),  the  Secretary  shall  send  to  each 
physician  furnishing  physicians'  services  under  this  part,  for  serv- 
ices commonly  performed  by  the  physician,  information  on  fee 
schedule  amounts  that  apply  for  the  year  in  the  fee  schedule  area 
for  participating  and  non-participating  physicians,  and  the  maxi- 
mum amount  that  may  be  charged  consistent  with  subsection  (g)(2). 
Such  information  shall  be  transmitted  in  conjunction  with  notices 
to  physicians  under  section  1842(h)  (relating  to  the  participating 
physician  program)  for  a  year. 

"(i)  Miscellaneous  Provisions.— 
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"(V  Restriction  on  administrative  and  judicial 
review. — There  shall  be  no  administrative  or  judicial  review 
under  section  1869  or  otherwise  of— 

"(A)  the  determination  of  the  historical  payment  basis  (as 
defined  in  subsection  (a)(2)(C)(i)), 

"(B)  the  determination  of  relative  values  and  relative 
value  units  under  subsection  (c), 


"(C)  the  determination  of  conversion  factors  under  subsec- 
tion (d), 

"(D)  the  establishment  of  geographic  adjustment  factors 
under  subsection  (e),  and 

"(E)  the  establishment  of  the  system  for  the  coding  of 
physicians'  services  under  this  section, 
"(j)  Definitions. — In  this  section: 

"(1)  Category. — The  term  'category'  means,  with  respect  to 
physicians 9  services,  surgical  services,  and  all  physicians 9  serv- 
ices other  than  surgical  services,  and  such  other  category  or  cat- 
egories of  physicians'  services  as  the  Secretary,  from  time  to 
time,  defines  in  regulation.  The  Secretary  shall  define  surgical 
services  and  publish  such  definition  in  the  Federal  Register  no 
later  than  May  1,  1990,  after  consultation  with  organizations 
representing  physicians. 

"(2)  Fee  schedule  area. — The  term  'fee  schedule  area'  means 
a  locality  used  under  section  1842(b)  for  purposes  of  computing 
payment  amounts  for  physicians '  services. 

"(3)  Physicians'  services. — The  term  'physicians'  services' 
includes  items  and  services  described  in  paragraphs  (1),  (2)(A), 
(2)(D),  (3),  and  (If.)  of  section  1861(s)  (other  than  clinical  diagnos- 
tic laboratory  tests  and  such  other  items  and  services  as  the  Sec- 
retary may  specify). 

"(4)  Practice  expenses. — The  term  'practice  expenses'  in- 
cludes all  expenses  for  furnishing  physicians'  services,  exclud- 
ing malpractice  expenses,  physician  compensation,  and  other 
physician  fringe  benefits. ". 

(c)  Requirements  for  Carriers  to  Profile  Physicians.— Sec- 
tion 1842(b)(3)  of  such  Act  (42  U.S.C.  1395u(b)(3))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (J), 

(2)  by  inserting  "and"  at  the  end  of  subparagraph  (K),  and 

(3)  by  inserting  after  subparagraph  (K)  the  following  new  sub- 
paragraph: 

"(L)  will  monitor  and  profile  physicians'  billing  patterns 
within  each  area  or  locality  and  provide  comparative  data  to 
physicians  whose  utilization  patterns  vary  significantly  from 
other  physicians  in  the  same  payment  area  or  locality;". 

(d)  Rural  and  Inner-City  Access  Adjustments. — 

(1)  Adjustments.— Section  1833(m)  of  such  Act  (42  U.S.C. 
1395l(m))  is  amended— 

(A)  by  striking  "class  1  or  class  2",  and 

(B)  by  striking  "5 percent"  and  inserting  "10 percent". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  services  furnished  on  or  after  January  1,  1991. 

(e)  Studies. — 
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(1)  GAO  STUDY  OF  ALTERNATIVE  PAYMENT  METHODOLOGY  FOR 

malpractice  component. — The  Comptroller  General  shall  pro- 
vide for — 

(A)  a  study  of  alternative  ways  of  paying,  under  section 
1848  of  the  Social  Security  Act,  for  the  malpractice  compo- 
nent for  physicians'  services,  in  a  manner  that  would 
assure,  to  the  extent  practicable,  payment  for  medicare's 
share  of  malpractice  insurance  premiums,  and 

(B)  a  study  to  examine  alternative  resolution  procedures 
for  malpractice  claims  respecting  professional  services  fur- 
nished under  the  medicare  program. 

The  examination  under  subparagraph  (B)  shall  include  review 
of  the  feasibility  of  establishing  procedures  that  involve  no- 
fault  payment  or  that  involve  mandatory  arbitration.  By  not 
later  than  April  1,  1991,  the  Comptroller  General  shall  submit 
a  report  to  Congress  on  the  results  of  the  studies. 

(2)  Study  of  payments  to  risk-contracting  plans. — The 
Secretary  of  Health  and  Human  Services  (in  this  subsection  re- 
ferred to  as  the  "Secretary")  shall  conduct  a  study  of  how  pay- 
ments under  section  1848  of  the  Social  Security  Act  may  affect 
payments  to  eligible  organizations  with  risk-sharing  contracts 
under  section  1876  of  such  Act.  By  not  later  than  April  1,  1990, 
the  Secretary  shall  submit  a  report  to  Congress  on  such  study 
and  shall  include  in  the  report  such  recommendations  for  such 
changes  in  the  methodology  for  payment  under  such  risk-shar- 
ing contracts  as  the  Secretary  deems  appropriate. 

(3)  Study  of  volume  performance  standard  rates  of  in- 
crease BY  GEOGRAPHY,  SPECIALTY,  AND  TYPE  OF  SERVICE. — The 

Secretary  shall  conduct  a  study  of  the  feasibility  of  establish- 
ing, under  section  1848(f)  of  the  Social  Security  Act,  separate 
performance  standard  rates  of  increase  for  services  furnished  by 
or  within  each  of  the  following  (including  combinations  of  the 
following): 

(A)  Geographic  area  (such  as  a  region,  State,  or  other 
area). 

(B)  Specialty  or  group  of  specialties  of  physicians. 

(C)  Type  of  services  (such  as  primary  care,  services  of  hos- 
pital-based physicians,  and  other  inpatient  services). 

Such  study  shall  also  include  the  scope  of  services  included 
within,  or  excluded  from,  the  rate  of  increase  in  expenditure 
system.  By  not  later  than  July  1,  1990,  the  Secretary  shall 
submit  a  report  to  Congress  on  such  study  and  shall  include  in 
the  report  such  recommendations  respecting  the  feasibility  of  es- 
tablishing separate  target  rates  of  increase  in  expenditures  as  it 
deems  appropriate. 

(4)  HHS  visit  code  modification  study. — The  Secretary 
shall  conduct  a  study  of  the  desirability  of  including  time  as  a 
factor  in  establishing  visit  codes.  By  not  later  than  July  1,  1991, 
the  Secretary  shall  consult  with  the  Physician  Payment  Review 
Commission,  and  submit  a  report  to  Congress  on  such  study  and 
shall  include  in  the  report  recommendations  respecting  the  de- 
sirability of  modifying  the  number  of  visit  codes,  whether  great- 
er coding  uniformity  would  result  from  including  time  in  visit 
codes  when  compared  with  clarifying  the  clinical  descriptions 
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of  existing  codes,  and  the  ability  to  audit  physician  time  accu- 
rately. 

(5)  Commission  study  of  payment  for  practice  ex- 
penses.— The  Physician  Payment  Review  Commission  shall 
conduct  a  study  of— 

(A)  the  extent  to  which  practice  costs  and  malpractice 
costs  vary  by  geographic  locality  (including  region,  State, 
Metropolitan  Statistical  Areas,  or  other  areas  and  by  spe- 
cialty), 

(B)  the  extent  to  which  available  geographic  practice-cost 
indices  accurately  reflect  practice  costs  and  malpractice 
costs  in  rural  areas, 

(C)  which  geographic  units  would  be  most  appropriate  to 
use  in  measuring  and  adjusting  practice  costs  and  malprac- 
tice costs, 

(D)  appropriate  methods  for  allocating  malpractice  ex- 
penses to  particular  procedures  which  could  be  incorporated 
into  the  determination  of  relative  values  for  particular  pro- 
cedures using  a  consensus  panel  and  other  appropriate 
methodologies, 

(E)  the  effect  of  alternative  methods  of  allocating  mal- 
practice expenses  on  Medicare  expenditures  by  specialty, 
type  of  service,  and  by  geographic  area,  and 

(F)  the  special  circumstances  of  rural  independent  labora- 
tories in  determining  the  geographic  cost-of-practice  index. 

By  not  later  than  July  1,  1991,  the  Commission  shall  submit  a 
report  to  the  Committees  on  Ways  and  Means  and  Energy  and 
Commerce  of  the  House  of  Representatives  and  the  Committee 
on  Finance  of  the  Senate  on  the  study  and  shall  include  in  the 
report  such  recommendations  as  it  deems  appropriate. 

(6)  Commission  study  of  geographic  payment  areas. — The 
Physician  Payment  Review  Commission  shall  conduct  a  study 
of  the  feasibility  and  desirability  of  using  Metropolitan  Statisti- 
cal Areas  or  other  payment  areas  for  purposes  of  payment  for 
physicians'  services  under  part  B  of  title  XVIII  of  the  Social  Se- 
curity Act.  By  not  later  than  July  1,  1991,  the  Commission  shall 
submit  a  report  to  Congress  on  such  study  and  shall  include  in 
the  report  recommendations  on  the  desirability  of  retaining  cur- 
rent carrier-wide  localities,  changing  to  a  system  of  statewide 
localities,  or  adopting  Metropolitan  Statistical  Areas  or  other 
payment  areas  for  purposes  of  payment  under  such  part  B. 

(7)  Commission  study  of  payment  for  non -physician  pro- 
viders of  medicare  services. — The  Physician  Payment 
Review  Commission  shall  conduct  a  study  of  the  implications  of 
a  resource-based  fee  schedule  for  physicians'  services  for  non- 
physician  practitioners,  such  as  physician  assistants,  clinical 
psychologists,  nurse  midwives,  and  other  health  practitioners 
whose  services  can  be  billed  under  the  medicare  program  on  a 
fee-for-service  basis.  The  study  shall  address  (A)  what  the 
proper  level  of  payment  should  be  for  these  practitioners,  (B) 
whether  or  not  adjustments  to  their  payments  should  be  subject 
to  the  medicare  volume  performance  standard  process,  and  (C) 
what  update  to  use  for  services  outside  the  medicare  volume 
performance  standard  rates  of  increase.  The  Commission  shall 
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submit  a  report  to  Congress  on  such  study  by  not  later  than 
July  1,  1991. 

(8)  Commission  study  of  physician  fees  under  medicaid. — 
The  Physician  Payment  Review  Commission  shall  conduct  a 
study  on  physician  fees  under  State  medicaid  programs  estab- 
lished under  title  XIX  of  the  Social  Security  Act.  The  Commis- 
sion shall  specifically  examine  in  such  study  the  adequacy  of 
physician  reimbursement  under  such  programs,  physician  par- 
ticipation in  such  programs,  and  access  to  care  by  medicaid 
beneficiaries.  By  no  later  than  July  1,  1991,  the  Commission 
shall  submit  a  report  to  Congress  on  such  study  and  shall  in- 
clude such  recommendations  as  the  Commission  deems  appro- 
priate. 

(9)  GAO  study  on  physician  anti-trust  issues. — The  Comp- 
troller General  shall  conduct  a  study  of  the  effect  of  anti-trust 
laws  on  the  ability  of  physicians  to  act  in  groups  to  educate  and 
discipline  peers  of  such  physicians  in  order  to  reduce  and  elimi- 
nate ineffective  practice  patterns  and  inappropriate  utilization. 
The  study  shall  further  address  anti-trust  issues  as  they  relate 
to  the  adoption  of  practice  guidelines  by  third-party  payers  and 
the  role  that  practice  guidelines  might  play  as  a  defense  in  mal- 
practice cases.  By  no  later  than  July  1,  1991,  the  Comptroller 
General  shall  submit  a  report  to  Congress  on  such  study  and 
shall  make  such  recommendations  as  the  Comptroller  General 
deems  appropriate. 

(f)  Miscellaneous  Conforming  Amendments. — 

(1)  Reference  to  new  payment  rules.— Section  1833(a)(1)  of 
the  Social  Security  Act  (42  U.S.C.  13951(a)(1))  is  amended  by— 

(A)  striking  "and"  before  clause  (M),  and 

(B)  by  inserting  before  the  period  the  following  new 
clause:  "and  (N)  with  respect  to  expenses  incurred  for  physi- 
cians' services  (as  defined  in  section  1848QX3)),  the  amounts 
paid  shall  be  80  percent  of  the  payment  basis  determined 
under  section  1848(a)(1)". 

(2)  Changing  references  to  maximum  allowable  actual 
charges.— Section  1842(b)(3)(G)  of  such  Act  (42  U.S.C 
1395u(b)(3)(G))  is  amended  by  striking  "maximum  allowable 
actual  charges  (established  under  subsection  (j)(l)(C))"  and  in- 
serting "limiting  charges  established  under  subsection  (j)(l)(C)". 

(3)  Differential  for  participating  physicians. — Effective 
for  physicians'  services  furnished  on  or  after  January  1,  1992, 
the  first  sentence  of  section  1842(b)(4)(A)(iv)  of  such  Act  (42 
U.S.C.  1395u(b)(4)(A)(iv))  is  amended  by  inserting  "and  before 
January  1,  1992,  "  after  "January  1,  1987,  ". 

(4)  Payment  for  physician  assistants. — Section 
1842(b)(12)(A)(ii)(II)  of  such  Act  (42  U.S.C.  1395u(b)(12)(A)(ii)(II)) 
is  amended  by  inserting  "(or,  for  services  furnished  on  or  after 
January  1,  1992,  the  fee  schedule  amount  specified  in  section 
1848,  as  the  case  may  be)"  after  "prevailing  charge  rate  for  such 
services  ". 

(5)  Payment  for  certified  registered  nurse  anesthe- 
tists.—Section  1833(a)(1)(H)  of  such  Act  (42  U.S.C 
13951(a)(1)(H))  is  amended  by  inserting  "(or,  for  services  fur- 
nished on  or  after  January  1,  1992,  the  fee  schedule  amount 
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provided  under  section  1848,  as  the  case  may  be)"  after  "prevail- 
ing charge  that  would  be  recognized". 

(6)  Payment  for  radiologist  services.— (A)  Section 
1833(a)(l)(J)  of  such  Act  (42  U.S.C.  1395l(a)(l)(J))  is  amended  by 
inserting  "subject  to  section  1848,  "  before  "the  amounts". 

(B)  Section  4049(b)(2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  is  amended  by  striking  "  and  until"  and  all  that 
follows  through  "Social  Security  Act". 

(7)  Payment  for  nurse  midwives. — Section  1833(a)(l)(K)  of 
the  Social  Security  Act  (42  U.S.C.  1395l(a)(l)(K))  is  amended  by 
inserting  "  or,  for  services  furnished  on  or  after  January  1, 
1992,  65  percent  of  the  fee  schedule  amount  provided  under  sec- 
tion 1848  for  the  same  service  performed  by  a  physician"  after 
"for  the  same  service  performed  by  a  physician". 

(8)  Physicians'  services  for  individuals  with  end  stage 
renal  disease.— Section  1881(b)(3)(A)  of  such  Act  (42  U.S.C. 
1395rr(b)(3)(A))  is  amended  by  inserting  "or,  for  services  fur- 
nished on  or  after  January  1,  1992,  on  the  basis  described  in 
section  1848"  after  "comparable  services". 

(9)  Extension  of  maximum  allowable  actual  charge 
limits. — Subparagraphs  (B)(ii)  and  (D)(v)  of  section  1842QXD  of 
such  Act  (42  U.S.C.  1395u(j)(l))  are  each  amended  by  striking 
all  that  follows  "after"  and  inserting  "December  31,  1990.  ". 

(10)  Treatment  of  certain  eye  examination  visits  as  pri- 
mary care  services. — In  applying  section  1842(i)(4)  of  the 
Social  Security  Act  for  services  furnished  on  or  after  January  1, 
1990,  intermediate  and  comprehensive  office  visits  for  eye  ex- 
aminations and  treatments  (codes  92002  and  92004)  shall  be 
considered  to  be  primary  care  services. 

(11)  Distribution  of  model  fee  schedule. — By  September  1, 
1990,  the  Secretary  shall  develop  a  Model  Fee  Schedule,  using 
the  methodology  set  forth  in  section  1848  of  the  Social  Security 
Act.  The  Model  Fee  Schedule  shall  include  as  many  services  as 
the  Secretary  concludes  can  be  assigned  valid  relative  values. 
The  Secretary  shall  submit  the  Model  Fee  Schedule  to  the  ap- 
propriate committees  of  Congress  and  make  it  generally  avail- 
able to  the  public. 

(g)  Payment  for  Pathology  Services. — 

(1)  Fee  schedule. — Section  1834  of  the  Social  Security  Act 
(42  U.S.C.  1395m)  is  amended  by  adding  at  the  end  the  follow- 
ing new  subsection: 

"(f)  Fee  Schedule  for  Physician  Pathology  Services. — 

"(1)  Application. — Subject  to  section  1848,  the  Secretary 
shall  provide  for  application  of  a  fee  schedule  with  respect  to 
physician  pathology  services.  Subject  to  paragraph  (2),  such  fee 
schedule  shall  be  based  on  relative  values  developed  by  the  Sec- 
retary, in  consultation  with  organizations  representing  physi- 
cians performing  such  services.  Such  fee  schedule  shall  be  de- 
signed so  as  to  result  in  expenditures  under  this  part  for  serv- 
ices covered  under  the  schedule  in  an  amount  that  would  not 
exceed  the  amount  of  such  expenditures  which  would  otherwise 
occur.  In  developing  such  fee  schedule  the  Secretary  shall  take 
into  account  the  special  circumstances  of  rural  independent  lab- 
oratories. 
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"(2)  Geographic  area  adjustment. — The  Secretary  shall 
provide  for  a  geographic  area  adjustment  of  the  conversion  fac- 
tors in  a  manner  comparable  to  the  geographic  area  adjustment 
applied  to  physicians'  services  under  section  1848  during  the 
year  in  which  the  services  are  furnished.  ". 

(2)  Payment  on  basis  of  fee  schedule. — Section 
1833(a)(l)(J)  of  such  Act  (42  U.S.C.  1395l(a)(l)(J))  is  amended— 

(A)  by  inserting  "or  physician  pathology  services,,  after 
"1834(b)(6)y\  and 

(B)  by  inserting  "or  section  1834(f),  respectively1 "  after 
"1834(b)". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  services  furnished  on  or  after  January  1, 
1991. 

(h)  Effective  Date. — Except  as  otherwise  provided  in  this  sec- 
tion, this  section,  and  the  amendments  made  by  this  section,  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  6103.  ESTABLISHMENT  OF  AGENCY  FOR  HEALTH  CARE  POLICY  AND 
RESEARCH. 

(a)  In  General.— The  Public  Health  Service  Act  (42  U.S.C.  201  et 
seq.)  is  amended  by  inserting  after  title  VIII  the  following  new  title: 

"TITLE  IX— AGENCY  FOR  HEALTH  CARE  POLICY  AND 

RESEARCH 

"Part  A — Establishment  and  General  Duties 

"SEC.  901.  ESTABLISHMENT. 

"(a)  In  General. — There  is  established  within  the  Service  an 
agency  to  be  known  as  the  Agency  for  Health  Care  Policy  and  Re- 
search. 

"(b)  Purpose. — The  purpose  of  the  Agency  is  to  enhance  the  qual- 
ity, appropriateness,  and  effectiveness  of  health  care  services,  and 
access  to  such  services,  through  the  establishment  of  a  broad  base  of 
scientific  research  and  through  the  promotion  of  improvements  in 
clinical  practice  and  in  the  organization,  financing,  and  delivery  of 
health  care  services. 

"(c)  Appointment  of  Administrator. — There  shall  be  at  the 
head  of  the  Agency  an  official  to  be  known  as  the  Administrator  for 
Health  Care  Policy  and  Research.  The  Administrator  shall  be  ap- 
pointed by  the  Secretary.  The  Secretary,  acting  through  the  Admin- 
istrator, shall  carry  out  the  authorities  and  duties  established  in 
this  title. 

"SEC.  902.  GENERAL  AUTHORITIES  AND  DUTIES. 

"(a)  In  General. — In  carrying  out  section  901(b),  the  Administra- 
tor shall  conduct  and  support  research,  demonstration  projects,  eval- 
uations, training,  guideline  development,  and  the  dissemination  of 
information,  on  health  care  services  and  on  systems  for  the  delivery 
of  such  services,  including  activities  with  respect  to — 

"(1)  the  effectiveness,  efficiency,  and  quality  of  health  care 
services; 

"(2)  subject  to  subsection  (d),  the  outcomes  of  health  care  serv- 
ices and  procedures; 
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"(3)  clinical  practice,  including  primary  care  and  practice-ori- 
ented research; 

"(4)  health  care  technologies,  facilities,  and  equipment; 
"(5)  health  care  costs,  productivity,  and  market  forces; 
"(6)  health  promotion  and  disease  prevention; 
"(7)  health  statistics  and  epidemiology;  and 
(8)  medical  liability. 
"(b)  Requirements  With  Respect  to  Rural  Areas  and  Under- 
served  Populations. — In  carrying  out  subsection  (a),  the  Adminis- 
trator shall  undertake  and  support  research,  demonstration  projects, 
and  evaluations  with  respect  to — 

"(1)  the  delivery  of  health  care  services  in  rural  areas  (includ- 
ing frontier  areas);  and 

"(2)  the  health  of  low-income  groups,  minority  groups,  and 
the  elderly. 

"(c)  Multidisciplinary  Centers. — The  Administrator  may  pro- 
vide financial  assistance  to  public  or  nonprofit  private  entities  for 
meeting  the  costs  of  planning  and  establishing  new  centers,  and  op- 
erating existing  and  new  centers,  for  multidisciplinary  health  serv- 
ices research,  demonstration  projects,  evaluations,  training,  policy 
analysis,  and  demonstrations  respecting  the  matters  referred  to  in 
subsection  (b). 

(d)  Relation  to  Certain  Authorities  Regarding  Social  Se- 
curity.— Activities  authorized  in  this  section  may  include,  and 
shall  be  appropriately  coordinated  with,  experiments,  demonstration 
projects,  and  other  related  activities  authorized  by  the  Social  Securi- 
ty Act  and  the  Social  Security  Amendments  of  1967.  Activities 
under  subsection  (a)(2)  of  this  section  that  affect  the  programs  under 
titles  XVIII  and  XIX  of  the  Social  Security  Act  shall  be  carried  out 
consistent  with  section  1142  of  such  Act. 

"SEC.  903.  DISSEMINATION. 

u(a)  In  General. — The  Administrator  shall — 

"(1)  promptly  publish,  make  available,  and  otherwise  dissemi- 
nate, in  a  form  understandable  and  on  as  broad  a  basis  as  prac- 
ticable so  as  to  maximize  its  use,  the  results  of  research,  demon- 
stration projects,  and  evaluations  conducted  or  supported  under 
this  title  and  the  guidelines,  standards,  and  review  criteria  de- 
veloped under  this  title; 

"(2)  promptly  make  available  to  the  public  data  developed  in 
such  research,  demonstration  projects,  and  evaluations; 

"(3)  provide  indexing,  abstracting,  translating,  publishing, 
and  other  services  leading  to  a  more  effective  and  timely  dis- 
semination of  information  on  research,  demonstration  projects, 
and  evaluations  with  respect  to  health  care  to  public  and  pri- 
vate entities  and  individuals  engaged  in  the  improvement  of 
health  care  delivery  and  the  general  public,  and  undertake  pro- 
grams to  develop  new  or  improved  methods  for  making  such  in- 
formation available;  and 

"(4)  as  appropriate,  provide  technical  assistance  to  State  and 
local  government  and  health  agencies  and  conduct  liaison  ac- 
tivities to  such  agencies  to  foster  dissemination. 
"(b)  Prohibition  Against  Restrictions. — Except  as  provided  in 
subsection  (c),  the  Administrator  may  not  restrict  the  publication  or 
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dissemination  of  data  from,  or  the  results  of  projects  conducted  or 
supported  under  this  title. 

"(c)  Limitation  on  Use  of  Certain  Information. — No  informa- 
tion, if  an  establishment  or  person  supplying  the  information  or  de- 
scribed in  it  is  identifiable,  obtained  in  the  course  of  activities  un- 
dertaken or  supported  under  this  title  may  be  used  for  any  purpose 
other  than  the  purpose  for  which  it  was  supplied  unless  such  estab- 
lishment or  person  has  consented  (as  determined  under  regulations 
of  the  Secretary)  to  its  use  for  such  other  purpose.  Such  information 
may  not  be  published  or  released  in  other  form  if  the  person  who 
supplied  the  information  or  who  is  described  in  it  is  identifiable 
unless  such  person  has  consented  (as  determined  under  regulations 
of  the  Secretary)  to  its  publication  or  release  in  other  form. 

"(d)  Certain  Interagency  Agreement. — The  Administrator  and 
the  Director  of  the  National  Library  of  Medicine  shall  enter  into  an 
agreement  providing  for  the  implementation  of  subsection  (a)(3). 
"SEC.  904.  HEALTH  CARE  TECHNOLOGY  AND  TECHNOLOGY  ASSESSMENT. 

"(a)  In  General. — In  carrying  out  section  901(b),  the  Administra- 
tor shall  promote  the  development  and  application  of  appropriate 
health  care  technology  assessments — 

"(1)  by  identifying  needs  in,  and  establishing  priorities  for, 
the  assessment  of  specific  health  care  technologies; 

"(2)  by  developing  and  evaluating  criteria  and  methodologies 
for  health  care  technology  assessment; 

"(3)  by  conducting  and  supporting  research  on  the  develop- 
ment and  diffusion  of  health  care  technology; 

"(4)  by  conducting  and  supporting  research  on  assessment 
methodologies;  and 

"(5)  by  promoting  education,  training,  and  technical  assist- 
ance in  the  use  of  health  care  technology  assessment  methodolo- 
gies and  results. 
"(b)  Specific  Assessments. — 

"(1)  In  general. — In  carrying  out  section  901(b),  the  Admin- 
istrator shall  conduct  and  support  specific  assessments  of 
health  care  technologies. 

"(2)  Consideration  of  certain  factors.— In  carrying  out 
paragraph  (1),  the  Administrator  shall  consider  the  safety,  effi- 
cacy, and  effectiveness,  and,  as  appropriate,  the  cost-effective- 
ness, legal,  social,  and  ethical  implications,  and  appropriate 
uses  of  such  technologies,  including  consideration  of  geographic 
factors. 
"(c)  Information  Center. — 

"(1)  In  general. — There  shall  be  established  at  the  National 
Library  of  Medicine  an  information  center  on  health  care  tech- 
nologies and  health  care  technology  assessment. 

"(2)  Interagency  agreement. — The  Administrator  and  the 
Director  of  the  National  Library  of  Medicine  shall  enter  into  an 
agreement  providing  for  the  implementation  of  paragraph  (1). 
"(d)  Recommendations  With  Respect  to  Health  Care  Tech- 
nology.— 

"(1)  In  general. — The  Administrator  shall  make  recommen- 
dations to  the  Secretary  with  respect  to  whether  specific  health 
care  technologies  should  be  reimbursable  under  federally  ft- 
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nanced  health  programs,  including  recommendations  with  re- 
spect to  any  conditions  and  requirements  under  which  any  such 
reimbursements  should  be  made. 

"(2)  Consideration  of  certain  factors. — In  making  recom- 
mendations respecting  health  care  technologies,  the  Administra- 
tor shall  consider  the  safety,  efficacy,  and  effectiveness,  and,  as 
appropriate,  the  cost-effectiveness  and  appropriate  uses  of  such 
technologies. 

"(3)  Consultations. — In  carrying  out  this  subsection,  the  Ad- 
ministrator shall  cooperate  and  consult  with  the  Director  of  the 
National  Institutes  of  Health,  the  Commissioner  of  Food  and 
Drugs,  and  the  heads  of  any  other  interested  Federal  depart- 
ment or  agency. 

"Part  B — Forum  for  Quality  and  Effectiveness  in  Health 

Care 

"SEC.  911.  ESTABLISHMENT  OF  OFFICE. 

"There  is  established  within  the  Agency  an  office  to  be  known  as 
the  Office  of  the  Forum  for  Quality  and  Effectiveness  in  Health 
Care.  The  office  shall  be  headed  by  a  director,  who  shall  be  appoint- 
ed by  the  Administrator. 

"SEC.  912.  DUTIES. 

"(a)  Establishment  of  Forum  Program. — The  Administrator, 
acting  through  the  Director,  shall  establish  a  program  to  be  known 
as  the  Forum  for  Quality  and  Effectiveness  in  Health  Care.  For  the 
purpose  of  promoting  the  quality,  appropriateness,  and  effectiveness 
of  health  care,  the  Director,  using  the  process  set  forth  in  section 
913,  shall  arrange  for  the  development  and  periodic  review  and  up- 
dating of— 

"(1)  clinically  relevant  guidelines  that  may  be  used  by  physi- 
cians, educators,  and  health  care  practitioners  to  assist  in  deter- 
mining how  diseases,  disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately  be  prevented,  diagnosed, 
treated,  and  managed  clinically;  and 

"(2)  standards  of  quality,  performance  measures,  and  medical 
review  criteria  through  which  health  care  providers  and  other 
appropriate  entities  may  assess  or  review  the  provision  of  health 
care  and  assure  the  quality  of  such  care. 
"(b)  Certain  Requirements. — Guidelines,  standards,  perform- 
ance measures,  and  review  criteria  under  subsection  (a)  shall — 

"(1)  be  based  on  the  best  available  research  and  professional 
judgment  regarding  the  effectiveness  and  appropriateness  of 
health  care  services  and  procedures; 

"(2)  be  presented  in  formats  appropriate  for  use  by  physicians, 
health  care  practitioners,  providers,  medical  educators,  and 
medical  review  organizations  and  in  formats  appropriate  for 
use  by  consumers  of  health  care;  and 

"(3)  include  treatment-specific  or  condition-specific  practice 
guidelines  for  clinical  treatments  and  conditions  in  forms  ap- 
propriate for  use  in  clinical  practice,  for  use  in  educational  pro- 
grams, and  for  use  in  reviewing  quality  and  appropriateness  of 
medical  care. 


93 

"(c)  Authority  for  Contracts. — In  carrying  out  this  part,  the 
Director  may  enter  into  contracts  with  public  or  nonprofit  private 
entities. 

"(d)  Date  Certain  for  Initial  Guidelines  and  Standards. — 
The  Administrator,  by  not  later  than  January  1,  1991,  shall  assure 
the  development  of  an  initial  set  of  guidelines,  standards,  perform- 
ance measures,  and  review  criteria  under  subsection  (a)  that  in- 
cludes not  less  than  3  clinical  treatments  or  conditions  described  in 
section  1142(a)(3)  of  the  Social  Security  Act. 

"(e)  Relationship  With  Medicare  Program. — To  assure  an  ap- 
propriate reflection  of  the  needs  and  priorities  of  the  program  under 
title  XVIII  of  the  Social  Security  Act,  activities  under  this  part  that 
affect  such  program  shall  be  conducted  consistent  with  section  1142 
of  such  Act. 

"SEC.  913.  PROCESS  FOR  DEVELOPMENT  OF  GUIDELINES  AND  STANDARDS. 

"(a)  Development  Through  Contracts  and  Panels. — The  Di- 
rector shall — 

"(1)  enter  into  contracts  with  public  and  nonprofit  private  en- 
tities for  the  purpose  of  developing  and  periodically  reviewing 
and  updating  the  guidelines,  standards,  performance  measures, 
and  review  criteria  described  in  section  912(a);  and 

"(2)  convene  panels  of  appropriately  qualified  experts  (includ- 
ing practicing  physicians  with  appropriate  expertise)  and  health 
care  consumers  for  the  purpose  of— 

"(A)  developing  and  periodically  reviewing  and  updating 
the  guidelines,  standards,  performance  measures,  and 
review  criteria  described  in  section  912(a);  and 

"(B)  reviewing  the  guidelines,  standards,  performance 
measures,  and  review  criteria  developed  under  contracts 
under  paragraph  (1). 
"(b)  Authority  for  Additional  Panels. — The  Director  may  con- 
vene panels  of  appropriately  qualified  experts  (including  practicing 
physicians  with  appropriate  expertise)  and  health  care  consumers 
for  the  purpose  of— 

"(1)  developing  the  standards  and  criteria  described  in  section 
914(b);  and 

"(2)  providing  advice  to  the  Administrator  and  the  Director 
with  respect  to  any  other  activities  carried  out  under  this  part 
or  under  section  902(a)(2). 
"(c)  Selection  of  Panel  Members. — In  selecting  individuals  to 
serve  on  panels  convened  under  this  section,  the  Director  shall  con- 
sult with  a  broad  range  of  interested  individuals  and  organizations, 
including  organizations  representing  physicians  in  the  general  prac- 
tice of  medicine  and  organizations  representing  physicians  in  spe- 
cialties and  subspecialties  pertinent  to  the  purposes  of  the  panel  in- 
volved. The  Director  shall  seek  to  appoint  physicians  reflecting  a  va- 
riety of  practice  settings. 

"SEC.  914.  ADDITIONAL  REQUIREMENTS. 

"(a)  Program  Agenda. — 

"(1)  In  general. — The  Administrator  shall  provide  for  an 
agenda  for  the  development  of  the  guidelines,  standards,  per- 
formance measures,  and  review  criteria  described  in  section 
912(a),  including — 
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"(A)  with  respect  to  the  guidelines,  identifying  specific 
diseases,  disorders,  and  other  health  conditions  for  which 
the  guidelines  are  to  be  developed  and  those  that  are  to  be 
given  priority  in  the  development  of  the  guidelines;  and 

"(B)  with  respect  to  the  standards,  performance  measures, 
and  review  criteria,  identifying  specific  aspects  of  health 
care  for  which  the  standards,  performance  measures,  and 
review  criteria  are  to  be  developed  and  those  that  are  to  be 
given  priority  in  the  development  of  the  standards,  perform- 
ance measures,  and  review  criteria. 
"(2)  Consideration  of  certain  factors  in  establishing 
priorities. — 

"(A)  Factors  considered  by  the  Administrator  in  estab- 
lishing priorities  for  purposes  of  paragraph  (1)  shall  in- 
clude consideration  of  the  extent  to  which  the  guidelines, 
standards,  performance  measures,  and  review  criteria  in- 
volved can  be  expected — 

"(i)  to  improve  methods  of  prevention,  diagnosis, 
treatment,  and  clinical  management  for  the  benefit  of 
a  significant  number  of  individuals; 

"(ii)  to  reduce  clinically  significant  variations  among 
physicians  in  the  particular  services  and  procedures 
utilized  in  making  diagnoses  and  providing  treatments; 
and 

u(iii)  to  reduce  clinically  significant  variations  in  the 
outcomes  of  health  care  services  and  procedures. 
"(B)  In  providing  for  the  agenda  required  in  paragraph 
(1),  including  the  priorities,  the  Administrator  shall  consult 
with  the  Administrator  of  the  Health  Care  Financing  Ad- 
ministration and  otherwise  act  consistent  with  section 
1142(b)(3)  of  the  Social  Security  Act. 
"(b)  Standards  and  Criteria. — 

"(1)  Process  for  development,  review,  and  updating. — 
The  Director  shall  establish  standards  and  criteria  to  be  uti- 
lized by  the  recipients  of  contracts  under  section  913,  and  by  the 
expert  panels  convened  under  such  section,  with  respect  to  the 
development  and  periodic  review  and  updating  of  the  guide- 
lines, standards,  performance  measures,  and  review  criteria  de- 
scribed in  section  912(a). 

"(2)  Award  of  contracts. — The  Director  shall  establish 
standards  and  criteria  to  be  utilized  for  the  purpose  of  ensuring 
that  contracts  entered  into  for  the  development  or  periodic 
review  or  updating  of  the  guidelines,  standards,  performance 
measures,  and  review  criteria  described  in  section  912(a)  will  be 
entered  into  only  with  appropriately  qualified  entities. 

"(3)  Certain  requirements  for  standards  and  criteria. — 
The  Director  shall  ensure  that  the  standards  and  criteria  estab- 
lished under  paragraphs  (1)  and  (2)  specify  that — 

"(A)  appropriate  consultations  with  interested  individ- 
uals and  organizations  are  to  be  conducted  in  the  develop- 
ment of  the  guidelines,  standards,  performance  measures, 
and  review  criteria  described  in  section  912(a);  and 

"(B)  such  development  may  be  accomplished  through  the 
adoption,   with  or  without  modification,   of  guidelines, 
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standards,  performance  measures,  and  review  criteria 
that — 

"(i)  meet  the  requirements  of  this  part;  and 
"(ii)  are  developed  by  entities  independently  of  the 
program  established  in  this  part. 
"(4)  Improvements  of  standards  and  criteria. — The  Direc- 
tor shall  conduct  and  support  research  with  respect  to  improv- 
ing the  standards  and  criteria  developed  under  this  subsection. 
"(c)  Dissemination. — The  Director  shall  promote  and  support  the 
dissemination  of  the  guidelines,  standards,  performance  measures, 
and  review  criteria  described  in  section  912(a).  Such  dissemination 
shall  be  carried  out  through  organizations  representing  health  care 
providers,  organizations  representing  health  care  consumers,  peer 
review  organizations,  accrediting  bodies,  and  other  appropriate  enti- 
ties. 

"(d)  Pilot  Testing. — The  Director  may  conduct  or  support  pilot 
testing  of  the  guidelines,  standards,  performance  measures,  and 
review  criteria  developed  under  section  912(a).  Any  such  pilot  testing 
may  be  conducted  prior  to,  or  concurrently  with,  their  dissemination 
under  subsection  (c). 

"(e)  Evaluations. — The  Director  shall  conduct  and  support  eval- 
uations of  the  extent  to  which  the  guidelines,  standards,  perform- 
ance standards,  and  review  criteria  developed  under  section  912 
have  had  an  effect  on  the  clinical  practice  of  medicine. 

"(f)  Recommendations  to  Administrator. — The  Director  shall 
make  recommendations  to  the  Administrator  on  activities  that 
should  be  carried  out  under  section  902(a)(2)  and  under  section  1142 
of  the  Social  Security  Act,  including  recommendations  of  particular 
research  projects  that  should  be  carried  out  with  respect  to — 

"(1)  evaluating  the  outcomes  of  health  care  services  and  pro- 
cedures; 

"(2)  developing  the  standards  and  criteria  required  in  subsec- 
tion (b);  and 

"(3)  promoting  the  utilization  of  the  guidelines,  standards, 
performance  standards,  and  review  criteria  developed  under  sec- 
tion 912(a). ". 

(b)  Outcomes  of  Health  Care  Services  and  Procedures. — 

(1)  Establishment  of  program  of  research. — Part  A  of 
title  XI  of  the  Social  Security  Act  (42  U.S.C.  1301  et  seq.)  is 
amended  by  adding  at  the  end  the  following  new  section: 

"research  on  outcomes  of  health  care  services  and 
procedures 

"Sec.  1142.  (a)  Establishment  of  Program. — 

"(1)  In  general. — The  Secretary,  acting  through  the  Admin- 
istrator for  Health  Care  Policy  and  Research,  shall — 

"(A)  conduct  and  support  research  with  respect  to  the  out- 
comes, effectiveness,  and  appropriateness  of  health  care 
services  and  procedures  in  order  to  identify  the  manner  in 
which  diseases,  disorders,  and  other  health  conditions  can 
most  effectively  and  appropriately  be  prevented,  diagnosed, 
treated,  and  managed  clincially;  and 
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"(B)  assure  that  the  needs  and  priorities  of  the  program 
under  title  XVIII  are  appropriately  reflected  in  the  develop- 
ment and  periodic  review  and  updating  (through  the  proc- 
ess set  forth  in  section  913  of  the  Public  Health  Service  Act) 
of  treatment-specific  or  condition-specific  practice  guide- 
lines for  clinical  treatments  and  conditions  in  forms  appro- 
priate for  use  in  clinical  practice,  for  use  in  educational 
programs,  and  for  use  in  reviewing  quality  and  appropri- 
ateness of  medical  care. 
"(2)  Evaluations  of  alternative  services  and  proce- 
dures.— In  carrying  out  paragraph  (1),  the  Secretary  shall  con- 
duct or  support  evaluations  of  the  comparative  effects,  on 
health  and  functional  capacity,  of  alternative  services  and  pro- 
cedures utilized  in  preventing,  diagnosing,  treating,  and  clini- 
cally managing  diseases,  disorders,  and  other  health  conditions. 
"(3)  Initial  guidelines. — 

"(A)  In  carrying  out  paragraph  (1)(B)  of  this  subsection, 
and  section  912(d)  of  the  Public  Health  Service  Act,  the  Sec- 
retary shall,  by  not  later  than  January  1,  1991,  assure  the 
development  of  an  initial  set  of  the  guidelines  specified  in 
paragraph  (1)(B)  that  shall  include  not  less  than  3  clinical 
treatments  or  conditions  that — 

"(i)(I)  account  for  a  significant  portion  of  expendi- 
tures under  title  XVIII;  and 

"(II)  have  a  significant  variation  in  the  frequency  or 
the  type  of  treatment  provided;  or 

"(ii)  otherwise  meet  the  needs  and  priorities  of  the 
program  under  title  XVIII,  as  set  forth  under  para- 
graph (b)(3). 

"(B)(i)  The  Secretary  shall  provide  for  the  use  of  guide- 
lines developed  under  subparagrah  (A)  to  improve  the  qual- 
ity, effectiveness,  and  appropriateness  of  care  provided 
under  title  XVIII.  The  Secretary  shall  determine  the 
impact  of  such  use  on  the  quality,  appropriateness,  effec- 
tiveness, and  cost  of  medical  care  provided  under  such  title 
and  shall  report  to  the  Congress  on  such  determination  by 
not  later  than  January  1,  1993. 

"(ii)  For  the  purpose  of  carrying  out  clause  (i),  the  Secre- 
tary shall  expend,  from  the  amounts  specified  in  clause 
(Hi),  $1,000,000  for  fiscal  year  1990  and  $1,500,000  for  each 
of  the  fiscal  years  1991  and  1992. 

"(Hi)  For  each  fiscal  year,  for  purposes  of  expenditures  re- 
quired in  clause  (ii) — 

"(I)  60  percent  of  an  amount  equal  to  the  expenditure 
involved  is  appropriated  from  the  Federal  Hospital  In- 
surance Trust  Fund  (established  under  section  1817); 
and 

"(II)  40  percent  of  an  amount  equal  to  the  expendi- 
ture involved  is  appropriated  from  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund  (established 
under  section  184V. 
'(b)  Priorities. — 

"(1)  In  general. — The  Secretary  shall  establish  priorities 
with  respect  to  the  diseases,  disorders,  and  other  health  condi- 
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Hons  for  which  research  and  evaluations  are  to  be  conducted  or 
supported  under  subsection  (a).  In  establishing  such  priorities, 
the  Secretary  shall,  with  respect  to  a  disease,  disorder,  or  other 
health  condition,  consider  the  extent  to  which — 

"(A)  improved  methods  of  prevention,  diagnosis,  treat- 
ment, and  clinical  management  can  benefit  a  significant 
number  of  individuals; 

"(B)  there  is  significant  variation  among  physicians  in 
the  particular  services  and  procedures  utilized  in  making 
diagnoses  and  providing  treatments  or  there  is  significant 
variation  in  the  outcomes  of  health  care  services  or  proce- 
dures due  to  different  patterns  of  diagnosis  or  treatment; 

"(C)  the  services  and  procedures  utilized  for  diagnosis 
and  treatment  result  in  relatively  substantial  expenditures; 
and 

"(D)  the  data  necessary  for  such  evaluations  are  readily 
available  or  can  readily  be  developed. 
"(2)  Preliminary  assessments. — For  the  purpose  of  estab- 
lishing priorities  under  paragraph  (1),  the  Secretary  may,  with 
respect  to  services  and  procedures  utilized  in  preventing,  diag- 
nosing, treating,  and  clinically  managing  diseases,  disorders, 
and  other  health  conditions,  conduct  or  support  assessments  of 
the  extent  to  which — 

"(A)  rates  of  utilization  vary  among  similar  populations 
for  particular  diseases,  disorders,  and  other  health  condi- 
tions; 

"(B)  uncertainties  exist  on  the  effect  of  utilizing  a  par- 
ticular service  or  procedure;  or 

"(C)  inappropriate  services  and  procedures  are  provided. 
"(3)  Relationship  with  medicare  program.— In  establish- 
ing priorities  under  paragraph  (1)  for  research  and  evaluation, 
and  under  section  914(a)  of  the  Public  Health  Service  Act  for 
the  agenda  under  such  section,  the  Secretary  shall  assure  that 
such  priorities  appropriately  reflect  the  needs  and  priorities  of 
the  program  under  title  XVIII,  as  set  forth  by  the  Administra- 
tor of  the  Health  Care  Financing  Administration. 
"(c)  Methodologies  and  Criteria  for  Evaluations. — For  the 
purpose  of  facilitating  research  under  subsection  (a),  the  Secretary 
shall — 

"(1)  conduct  and  support  research  with  respect  to  the  improve- 
ment of  methodologies  and  criteria  utilized  in  conducting  re- 
search with  respect  to  outcomes  of  health  care  services  and  pro- 
cedures; 

"(2)  conduct  and  support  reviews  and  evaluations  of  existing 
research  findings  with  respect  to  such  treatment  or  conditions; 

"(3)  conduct  and  support  reviews  and  evaluations  of  the  exist- 
ing methodologies  that  use  large  data  bases  in  conducting  such 
research  and  shall  develop  new  research  methodologies,  includ- 
ing data-based  methods  of  advancing  knowledge  and  method- 
ologies that  measure  clinical  and  functional  status  of  patients, 
with  respect  to  such  research; 

"(4)  provide  grants  and  contracts  to  research  centers,  and  con- 
tracts to  other  entities,  to  conduct  such  research  on  such  treat- 
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ment  or  conditions,  including  research  on  the  appropriate  use  of 
prescription  drugs; 

"(5)  conduct  and  support  research  and  demonstrations  on  the 
use  of  claims  data  and  data  on  clinical  and  functional  status 
of  patients  in  determining  the  outcomes,  effectiveness,  and  ap- 
propriateness of  such  treatment;  and 

"(6)  conduct  and  support  supplementation  of  existing  data 
bases,  including  the  collection  of  new  information,  to  enhance 
data  bases  for  research  purposes,  and  the  design  and  develop- 
ment of  new  data  bases  that  would  be  used  in  outcomes  and  ef- 
fectiveness research. 
"(d)  Standards  for  Data  Bases. — In  carrying  out  this  section, 
the  Secretary  shall  develop — 

"(1)  uniform  definitions  of  data  to  be  collected  and  used  in 
describing  a  patient  s  clinical  and  functional  status; 

"(2)  common  reporting  formats  and  linkages  for  such  data; 
and 

"(3)  standards  to  assure  the  security,  confidentiality,  accura- 
cy, and  appropriate  maintenance  of  such  data. 
"(e)  Dissemination  of  Research  Findings  and  Guidelines. — 

"(1)  In  general. — The  Secretary  shall  provide  for  the  dis- 
semination of  the  findings  of  research  and  the  guidelines  de- 
scribed in  subsection  (a),  and  for  the  education  of  providers  and 
others  in  the  application  of  such  research  findings  and  guide- 
lines. 

"(2)  Cooperative  educational  activities. — In  disseminat- 
ing findings  and  guidelines  under  paragraph  (1),  and  in  provid- 
ing for  education  under  such  paragraph,  the  Secretary  shall 
work  with  professional  associations,  medical  specialty  and  sub- 
specialty organizations,  and  other  relevant  groups  to  identify 
and  implement  effective  means  to  educate  physicians,  other  pro- 
viders, consumers,  and  others  in  using  such  findings  and  guide- 
lines, including  training  for  physician  managers  within  provid- 
er organizations. 

"(f)  Evaluations. — The  Secretary  shall  conduct  and  support  eval- 
uations of  the  activities  carried  out  under  this  section  to  determine 
the  extent  to  which  such  activities  have  had  an  effect  on  the  prac- 
tices of  physicians  in  providing  medical  treatment,  the  delivery  of 
health  care,  and  the  outcomes  of  health  care  services  and  proce- 
dures. 

"(g)  Research  With  Respect  to  Dissemination. — The  Secretary 
may  conduct  or  support  research  with  respect  to  improving  methods 
of  disseminating  information  on  the  effectiveness  and  appropriate- 
ness of  health  care  services  and  procedures. 

"(h)  Report  to  Congress. — Not  later  than  February  1  of  each  of 
the  years  1991  and  1992,  and  of  each  second  year  thereafter,  the  Sec- 
retary shall  report  to  the  Congress  on  the  progress  of  the  activities 
under  this  section  during  the  preceding  fiscal  year  (or  preceding  2 
fiscal  years,  as  appropriate),  including  the  impact  of  such  activities 
on  medical  care  (particularly  medical  care  for  individuals  receiving 
benefits  under  title  XVIII). 

(i)  Authorization  of  Appropriations. — 

"(1)  In  general. — There  are  authorized  to  be  appropriated  to 
carry  out  this  section — 
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"(A)  $50,000,000  for  fiscal  year  1990; 
"(B)  $75,000,000  for  fiscal  year  1991; 
"(C)  $110,000,000  for  fiscal  year  1992; 
"(D)  $148,000,000  for  fiscal  year  1993;  and 
"(E)  $185,000,000  for  fiscal  year  1991 
"(2)  Specifications. — For  the  purpose  of  carrying  out  this 
section,  for  each  of  the  fiscal  years  1990  through  1992  an 
amount  equal  to  two-thirds  of  the  amounts  authorized  to  he  ap- 
propriated under  paragraph  (1),  and  for  each  of  the  fiscal  years 
1993  and  1994  an  amount  equal  to  70  percent  of  such  amounts, 
are  to  he  appropriated  in  the  following  proportions  from  the  fol- 
lowing trust  funds: 

"(A)  60  percent  from  the  Federal  Hospital  Insurance 
Trust  Fund  (established  under  section  1817). 

"(B)  40  percent  from  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  (established  under  section  184V. 
"(3)  Allocations.— 

"(A)  For  each  fiscal  year,  of  the  amounts  transferred  or 
otherwise  appropriated  to  carry  out  this  section,  the  Secre- 
tary shall  reserve  appropriate  amounts  for  each  of  the  pur- 
poses specified  in  clauses  (i)  through  (iv)  of  subparagraph 
(B). 

"(B)  The  purposes  referred  to  in  subparagraph  (A)  are — 
"(i)  the  development  of  guidelines,  standards,  per- 
formance measures,  and  review  criteria; 
"(ii)  research  and  evaluation; 
"(Hi)  data-base  standards  and  development;  and 
"(iv)  education  and  information  dissemination.  ". 

(2)  Report  on  linkage  of  public  and  private  research-re- 
lated data. — Not  later  than  1  year  after  the  date  of  the  enact- 
ment of  this  Act,  the  Secretary  of  Health  and  Human  Services 
shall  report  to  the  Congress  on  the  feasibility  of  linking  re- 
search-related data  described  in  section  1142(d)  of  the  Social  Se- 
curity Act  (as  added  by  subsection  (a)  of  this  section)  with  simi- 
lar data  collected  or  maintained  by  non-Federal  entities  and  by 
Federal  agencies  other  than  the  Department  of  Health  and 
Human  Services  (including  the  Departments  of  Defense  and 
Veterans  Affairs  and  the  Office  of  Personnel  Management). 

(3)  Technical  and  conforming  provisions. — 

(A)  Effective  for  fiscal  years  beginning  after  fiscal  year 
1990,  subsection  (c)  of  section  1875  of  the  Social  Security 
Act  (42  U.S.C.  139511)  is  repealed. 

(B)  Section  1862(a)(1)(E)  of  the  Social  Security  Act  (42 
U.S.C.  1395y(a)(l)(E))  is  amended  by  striking  "section 
1875(c)"  and  inserting  "section  1142". 

(c)  Additional  Authorities  and  Duties  With  Respect  to 
Agency  for  Health  Care  Policy  and  Research. — 

(1)  Advisory  council,  peer  review,  administrative  au- 
thorities, AND  OTHER  GENERAL  PROVISIONS.— Title  IX  of  the 

Public  Health  Service  Act,  as  added  by  subsection  (a)  of  this 
section,  is  amended  by  adding  at  the  end  the  following  new 
part: 


100 


"Part  C — General  Provisions 

"SEC.  921.  ADVISORY  COUNCIL  FOR  HEALTH  CARE  POLICY,  RESEARCH,  AND 
EVALUATION. 

"(a)  Establishment. — There  is  established  an  advisory  council  to 
be  know  as  the  National  Advisory  Council  for  Health  Care  Policy, 
Research,  and  Evaluation. 

"(b)  Duties.— 

"(1)  In  general. — The  Council  shall  advise  the  Secretary  and 
the  Administrator  with  respect  to  activities  to  carry  out  the  pur- 
pose of  the  Agency  under  section  901(b). 

"(2)  Certain  recommendations.— Activities  of  the  Council 
under  paragraph  (1)  shall  include  making  recommendations  to 
the  Administrator  regarding  priorities  for  a  national  agenda 
and  strategy  for — 

"(A)  the  conduct  of  research,  demonstration  projects,  and 
evaluations  with  respect  to  health  care,  including  clinical 
practice  and  primary  care; 

"(B)  the  development  and  application  of  appropriate 
health  care  technology  assessments; 

"(C)  the  development  and  periodic  review  and  updating 
of  guidelines  for  clinical  practice,  standards  of  quality,  per- 
formance measures,  and  medical  review  criteria  with  re- 
spect to  health  care; 

"(D)  the  conduct  of  research  on  outcomes  of  health  care 
services  and  procedures. 
"(c)  Membership. — 

"(1)  In  general. — The  Council  shall,  in  accordance  with  this 
subsection,  be  composed  of  appointed  members  and  ex  officio 
members.  All  members  of  the  Council  shall  be  voting  members, 
other  than  officials  designated  under  paragraph  (3)(B)  as  ex  of- 
ficio members  of  the  Council. 

"(2)  Appointed  members. — The  Secretary  shall  appoint  to 
the  Council  17  appropriately  qualified  representatives  of  the 
public  who  are  not  officers  or  employees  of  the  United  States. 
The  Secretary  shall  ensure  that  the  appointed  members  of  the 
Council,  as  a  group,  are  representative  of  professions  and  enti- 
ties concerned  with,  or  affected  by,  activities  under  this  title 
and  under  section  1142  of  the  Social  Security  Act.  Of  such  mem- 
bers— 

"(A)  8  shall  be  individuals  distinguished  in  the  conduct 
of  research,  demonstration  projects,  and  evaluations  with 
respect  to  health  care; 

"(B)  3  shall  be  individuals  distinguished  in  the  practice 
of  medicine; 

"(C)  2  shall  be  individuals  distinguished  in  the  health 
professions; 

"(D)  2  shall  be  individuals  distinguished  in  the  fields  of 
business,  law,  ethics,  economics,  and  public  policy;  and 

"(E)  2  shall  be  individuals  representing  the  interests  of 
consumers  of  health  care. 
"(3)  Ex  officio  members. — The  Secretary  shall  designate  as 
ex  officio  members  of  the  Council — 
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"(A)  the  Director  of  the  National  Institutes  of  Health,  the 
Director  of  the  Centers  for  Disease  Control,  the  Administra- 
tor of  the  Health  Care  Financing  Administration,  the  As- 
sistant Secretary  of  Defense  (Health  Affairs),  the  Chief 
Medical  Officer  of  the  Department  of  Veterans  Affairs;  and 

"(B)  such  other  Federal  officials  as  the  Secretary  may 
consider  appropriate. 

"(d)  SUBCOUNCIL  ON  OUTCOMES  AND  GUIDELINES. — 

"(f)  Establishment. — For  the  purpose  of  carrying  out  the 
duties  specified  in  subparagraphs  (C)  and  (D)  of  subsection 
(b)(2),  the  Secretary  shall  establish  a  subcouncil  of  the  Council 
and  shall  designate  the  membership  of  the  subcouncil  in  ac- 
cordance with  paragraph  (2). 

"(2)  Membership. — The  subcouncil  established  pursuant  to 
paragraph  (1)  shall  consist  of— 

"(A)  6  individuals  from  among  the  individuals  appointed 
to  the  Council  under  subparagraphs  (A)  through  (C)  of  sub- 
section (c)(2); 

"(B)  2  individuals  from  among  the  individuals  appointed 
to  the  Council  under  subparagraphs  (D)  and  (E)  of  such 
subsection;  and 

"(C)  each  of  the  officials  designated  as  ex  officio  members 
of  the  Council  under  subsection  (c)(3)(A). 
"(e)  Terms.— 

"(1)  In  general. — Except  as  provided  in  paragraph  (2),  mem- 
bers of  the  Council  appointed  under  subsection  (c)(2)  shall  serve 
for  a  term  of  3  years. 

"(2)  Staggered  rotation.— Of  the  members  first  appointed 
to  the  Council  under  subsection  (c)(2),  the  Secretary  shall  ap- 
point 5  members  to  serve  for  a  term  of  3  years,  5  members  to 
serve  for  a  term  of  2  years,  and  5  members  to  serve  for  a  term  of 
1  year. 

"(3)  Service  beyond  term.— A  member  of  the  Council  ap- 
pointed under  subsection  (c)(2)  may  continue  to  serve  after  the 
expiration  of  the  term  of  the  member  until  a  successor  is  ap- 
pointed. 

"(f)  Vacancies. — If  a  member  of  the  Council  appointed  under  sub- 
section (c)(2)  does  not  serve  the  full  term  applicable  under  subsection 
(e),  the  individual  appointed  to  fill  the  resulting  vacancy  shall  be 
appointed  for  the  remainder  of  the  term  of  the  predecessor  of  the  in- 
dividual. 

"(g)  Chair. — The  Administrator  shall,  from  among  the  members 
of  the  Council  appointed  under  subsection  (c)(2),  designate  an  indi- 
vidual to  serve  as  the  chair  of  the  Council. 

"(h)  Meetings. — The  Council  shall  meet  not  less  than  once 
during  each  discrete  4-month  period  and  shall  otherwise  meet  at  the 
call  of  the  Administrator  or  the  chair. 

"(i)  Compensation  and  Reimbursement  of  Expenses. — 

"(1)  Appointed  members. — Members  of  the  Council  appoint- 
ed under  subsection  (c)(2)  shall  receive  compensation  for  each 
day  (including  traveltime)  engaged  in  carrying  out  the  duties  of 
the  Council.  Such  compensation  may  not  be  in  an  amount  in 
excess  of  the  maximum  rate  of  basic  pay  payable  for  GS-18  of 
the  General  Schedule. 
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"(2)  Ex  officio  members. — Officials  designated  under  subsec- 
tion (c)(3)  as  ex  officio  members  of  the  Council  may  not  receive 
compensation  for  service  on  the  Council  in  addition  to  the  com- 
pensation otherwise  received  for  duties  carried  out  as  officers  of 
the  United  States, 
"(j)  Staff. — The  Administrator  shall  provide  to  the  Council  such 
staff  information,  and  other  assistance  as  may  be  necessary  to  carry 
out  the  duties  of  the  Council. 

"(k)  Duration. — Notwithstanding  section  14(a)  of  the  Federal  Ad- 
visory Committee  Act,  the  Council  shall  continue  in  existence  until 
otherwise  provided  by  law. 

"SEC.  922.  PEER  REVIEW  WITH  RESPECT  TO  GRANTS  AND  CONTRACTS, 
"(a)  Requirement  of  Review. — 

"(1)  In  general. — Appropriate  technical  and  scientific  peer 
review  shall  be  conducted  with  respect  to  each  application  for  a 
grant,  cooperative  agreement,  or  contract  under  this  title. 

"(2)  Reports  to  administrator. — Each  peer  review  group  to 
which  an  application  is  submitted  pursuant  to  paragraph  (1) 
shall  report  its  finding  and  recommendations  respecting  the  ap- 
plication to  the  Administrator  in  such  form  and  in  such 
manner  as  the  Administrator  shall  require. 
"(b)  Approval  as  Precondition  of  Awards. — The  Administrator 
may  not  approve  an  application  described  in  subsection  (a)(1)  unless 
the  application  is  recommended  for  approval  by  a  peer  review  group 
established  under  subsection  (c). 

"(c)  Establishment  of  Peer  Review  Groups. — 

"(1)  In  general. — The  Administrator  shall  establish  such 
technical  and  scientific  peer  review  groups  as  may  be  necessary 
to  carry  out  this  section.  Such  groups  shall  be  established  with- 
out regard  to  the  provisions  of  title  5,  United  States  Code,  that 
govern  appointments  in  the  competitive  service,  and  without 
regard  to  the  provisions  of  chapter  51,  and  subchapter  III  of 
chapter  53,  of  such  title  that  relate  to  classification  and  pay 
rates  under  the  General  Schedule. 

"(2)  Membership. — The  members  of  any  peer  review  group  es- 
tablished under  this  section  shall  be  appointed  from  among  in- 
dividuals who  are  not  officers  or  employees  of  the  United  States 
and  who  by  virtue  of  their  training  or  experience  are  eminently 
qualified  to  carry  out  the  duties  of  such  peer  review  group. 

"(3)  Duration. — Notwithstanding  section  14(a)  of  the  Federal 
Advisory  Committee  Act,  peer  review  groups  established  under 
this  section  shall  continue  in  existence  until  otherwise  provided 
by  law. 

"(d)  Categories  of  Review. — 

"(1)  In  general. — With  respect  to  technical  and  scientific 
peer  review  under  this  section,  such  review  of  applications  with 
respect  to  research,  demonstration  projects,  or  evaluations  shall 
be  conducted  by  different  peer  review  groups  than  the  peer 
review  groups  that  conduct  such  review  of  applications  with  re- 
spect to  dissemination  activities  or  the  development  of  research 
agendas  (including  conferences,  workshops,  and  meetings). 

"(2)  Authority  for  procedural  adjustments  in  certain 
cases. — In  the  case  of  applications  described  in  subsection  (a)(1) 
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for  financial  assistance  whose  direct  costs  will  not  exceed 
$50,000,  the  Administrator  may  make  appropriate  adjustments 
in  the  procedures  otherwise  established  by  the  Administrator 
for  the  conduct  of  peer  review  under  this  section.  Such  adjust- 
ments may  be  made  for  the  purpose  of  encouraging  the  entry  of 
individuals  into  the  field  of  research,  for  the  purpose  of  encour- 
aging clinical  practice-oriented  research,  and  for  such  other 
purposes  as  the  Administrator  may  determine  to  be  appropriate. 
"(e)  Regulations. — The  Secretary  shall  issue  regulations  for  the 
conduct  of  peer  review  under  this  section. 

"SEC.  923.  CERTAIN  PROVISIONS  WITH  RESPECT  TO  DEVELOPMENT,  COL- 
LECTION, AND  DISSEMINATION  OF  DATA. 

"(a)  Standards  With  Respect  to  Utility  of  Data. — 

"(1)  In  general. — With  respect  to  data  developed  or  collected 
by  any  entity  for  the  purpose  described  in  section  901(b),  the  Ad- 
ministrator shall,  in  order  to  assure  the  utility,  accuracy,  and 
sufficiency  of  such  data  for  all  interested  entities,  establish 
guidelines  for  uniform  methods  of  developing  and  collecting 
such  data.  Such  guidelines  shall  include  specifications  for  the 
development  and  collection  of  data  on  the  outcomes  of  health 
care  services  and  procedures. 

"(2)  Relationship  with  medicare  program. — In  any  case 
where  guidelines  under  paragraph  (1)  may  affect  the  adminis- 
tration of  the  program  under  title  XVIII  of  the  Social  Security 
Act,  the  guidelines  shall  be  in  the  form  of  recommendations  to 
the  Secretary  for  such  program. 
"(b)  Statistics.— The  Administrator  shall— 

"(1)  take  such  action  as  may  be  necessary  to  assure  that  sta- 
tistics developed  under  this  title  are  of  high  quality,  timely,  and 
comprehensive,  as  well  as  specific,  standardized,  and  adequate- 
ly analyzed  and  indexed;  and 

"(2)  publish,  make  available,  and  disseminate  such  statistics 
on  as  wide  a  basis  as  is  practicable. 

"SEC.  924.  ADDITIONAL  PROVISIONS  WITH  RESPECT  TO  GRANTS  AND  CON- 
TRACTS. 

"(a)  Requirement  of  Application. — The  Administrator  may  not, 
with  respect  to  any  program  under  this  title  authorizing  the  provi- 
sion of  grants,  cooperative  agreements,  or  contracts,  provide  any 
such  financial  assistance  unless  an  application  for  the  assistance  is 
submitted  to  the  Secretary  and  the  application  is  in  such  form,  is 
made  in  such  manner,  and  contains  such  agreements,  assurances, 
and  information  as  the  Administrator  determines  to  be  necessary  to 
carry  out  the  program  involved. 

"(b)  Provision  of  Supplies  and  Services  in  Lieu  of  Funds.— 
"(1)  In  general. — Upon  the  request  of  an  entity  receiving  a 
grant,  cooperative  agreement,  or  contract  under  this  title,  the 
Secretary  may,  subject  to  paragraph  (2),  provide  supplies,  equip- 
ment, and  services  for  the  purpose  of  aiding  the  entity  in  carry- 
ing out  the  project  involved  and,  for  such  purpose,  may  detail  to 
the  entity  any  officer  or  employee  of  the  Department  of  Health 
and  Human  Services. 

"(2)  Corresponding  reduction  in  funds. — With  respect  to  a 
request  described  in  paragraph  (1),  the  Secretary  shall  reduce 
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the  amount  of  the  financial  assistance  involved  by  an  amount 
equal  to  the  costs  of  detailing  personnel  and  the  fair  market 
value  of  any  supplies,  equipment,  or  services  provided  by  the 
Administrator.  The  Secretary  shall,  for  the  payment  of  expenses 
incurred  in  complying  with  such  request,  expend  the  amounts 
withheld. 

"(c)  Applicability  of  Certain  Provisions  With  Respect  to 
Contracts. — Contracts  may  be  entered  into  under  this  part  without 
regard  to  sections  3648  and  3709  of  the  Revised  Statutes  (31  U.S.C. 
529;  U  U.S.C.  5). 

"SEC.  925.  CERTAIN  ADMINISTRATIVE  AUTHORITIES. 

"(a)  Deputy  Administrator  and  Other  Officers  and  Employ- 
ees.— 

"(1)  Deputy  administrator. — The  Administrator  may  ap- 
point a  deputy  administrator  for  the  Agency. 

"(2)  Other  officers  and  employees. — The  Administrator 
may  appoint  and  fix  the  compensation  of  such  officers  and  em- 
ployees as  may  be  necessary  to  carry  out  this  title.  Except  as  oth- 
erwise provided  by  law,  such  officers  and  employees  shall  be  ap- 
pointed in  accordance  with  the  civil  service  laws  and  their  com- 
pensation fixed  in  accordance  with  title  5,  United  States  Code. 
"(b)  Facilities. — The  Secretary,  in  carrying  out  this  title — 

"(1)  may  acquire,  without  regard  to  the  Act  of  March  3,  1877 
(40  U.S.C.  34),  by  lease  or  otherwise  through  the  Administrator 
of  General  Services,  buildings  or  portions  of  buildings  in  the 
District  of  Columbia  or  communities  located  adjacent  to  the 
District  of  Columbia  for  use  for  a  period  not  to  exceed  10  years; 
and 

"(2)  may  acquire,  construct,  improve,  repair,  operate,  and 
maintain  laboratory,  research,  and  other  necessary  facilities 
and  equipment,  and  such  other  real  or  personal  property  (in- 
cluding patents)  as  the  Secretary  deems  necessary. 
"(c)  Provision  of  Financial  Assistance. — The  Administrator,  in 
carrying  out  this  title,  may  make  grants  to,  and  enter  into  coopera- 
tive agreements  with,  public  and  nonprofit  private  entities  and  indi- 
viduals, and  when  appropriate,  may  enter  into  contracts  with  public 
and  private  entities  and  individuals. 

"(d)  Utilization  of  Certain  Personnel  and  Resources. — 

"(1)  Department  of  health  and  human  services. — The  Ad- 
ministrator, in  carrying  out  this  title,  may  utilize  personnel  and 
equipment,  facilities,  and  other  physical  resources  of  the  De- 
partment of  Health  and  Human  Services,  permit  appropriate  (as 
determined  by  the  Secretary)  entities  and  individuals  to  utilize 
the  physical  resources  of  such  Department,  and  provide  techni- 
cal assistance  and  advice. 

"(2)  Other  agencies. — The  Administrator,  in  carrying  out 
this  title,  may  use,  with  their  consent,  the  services,  equipment, 
personnel,  information,  and  facilities  of  other  Federal,  State,  or 
local  public  agencies,  or  of  any  foreign  government,  with  or 
without  reimbursement  of  such  agencies. 
"(e)  Consultants. — The  Secretary,  in  carrying  out  this  title,  may 
secure,  from  time  to  time  and  for  such  periods  as  the  Administrator 
deems  advisable  but  in  accordance  with  section  3109  of  title  5, 
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United  States  Code.,  the  assistance  and  advice  of  consul' ants 
the  United  States  or  abroad, 
' '  f  Experts.  — 

"(V  general, — The  Secretary  may,  in  carrying  out  this 
title,  obtain  the  services  of  not  more  than  50  experts  or  consult- 
ants who  have  appropriate  scientific  or  professional  qualifica- 
tions. Such  experts  or  consultants  shall  be  obtained  in  accord- 
ance with  section  3109  of  title  5.  United  States  Code,  except  that 
the  limitation  in  such  section  on  the  duration  of  service  shall 
not  apply. 

"•  2  Tra  vi l  expenses,  — 

"A  Experts  and  consultants  whose  services  are  obtained 
under  paragraph  1>  shall  be  paid  or  reimbursed  for  their 
expenses  associated  with  traveling  ::■  and  from  their  assign- 
ment location  m  accordance  with  sections  572S.  5721a  a  1 1  , 
572-ia-  a  '2  ,  and  5726  c  of  title  5,  United  States  Code. 

"  B  Expenses  specified  :n  subparagraph  A  may  not  be 
allowed  in  connection  with  the  assignment  of  an  expert  or 
consultant  whose  services  are  obtained  under  para-graph  1 
unless  and  until  the  expert  agrees  in  writing  to  complete 
the  entire  period  of  assignment,  or  one  year,  whichever  is 
shorter,  unless  separated  or  reassigned  for  reasons  that  are 
beyond  the  control  of  the  expert  or  consultant  and  that  are 
acceptable  to  the  Secretary,  If  the  expert  or  consultant  vio- 
lates the  agreement,  the  money  spent  by  the  United  States 
for  the  expenses  specified  in  subparagraph  A  is  recover- 
able from  the  expert  or  consultant  as  a  debt  of  the  United 
States.  The  Secretar*  may  wane  in  whole  or  in  part  a  right 
of  recover>  under  this  subparagraph. 
"  g  Voluntary  and  Uncompexsated  Sebvices,  — The  Adminis- 
trator, in  carrying  out  this  title,  may  accept  voluntary  and  uncom- 
pensa ted  s e  n  ic es . 

-SEC.  926.  Fl'y DING. 

'Ya)  AxTFHomzATiON  of  Appbopriations. — For  the  purpose  of  car- 
ding out  this  title,  there  are  authorized  to  be  appropriated 
S3 % 000. 000  for  fiscal  year  1990,  S 50,000,000  for  fiscal  year  1991.  and 
S 7 0.000.000  for  fiscal  '«ecr  1992, 

"b  Evaluations. — In  addition  to  amounts  available  pursuant  to 
subsection  a  for  carr.ing  out  this  title,  there  shall  be  made  avail- 


able for  such  purpose,  from  the  amounts  made  available  pursuant 
to  section  2611  of  this  Act  'relating  to  evaluations.,  an  amount 
equal  to  1*0  percent  of  the  maximum  amount  authorized  in  such  sec- 
tion 2611  to  be  made  available, 

-SEC,  92  7.  DEFINITIONS, 

"For  purposes  of  this  title: 


"  1  The  term  'Administrator'  means  the  Administrator  for 
Health  Care  Policy  and  Research, 

.  'X$)_  The  term  Agency7  means  the  Agency  for  Health  Care 
Policy  and  Research, 

"(3)  The  term  'Council'  means  the  National  Advisory  Council 
on  Health  Care  Policy  Research,  and  Evaluation, 

"  1  The  term  'Director'  means  the  Director  of  the  Office  :~' 
the  Forum  for  Quality  and  Effectiveness  in  Health  Care,  ". 
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(d)  General  Provisions. — 

(1)  Terminations.— 

(A)  The  National  Center  for  Health  Services  Research 
and  Health  Care  Technology  Assessment  is  terminated,  and 
part  A  of  title  III  of  the  Public  Health  Service  Act  (42 
U.S.C.  241  et  seq.)  is  amended  by  striking  section  305. 

(B)  The  council  on  health  care  technology  established 
under  section  309  of  the  Public  Health  Service  Act  is  termi- 
nated, and  part  A  of  title  III  of  such  Act  is  amended  by 
striking  such  section  309. 

(2)  Contract  for  temporary  assistance  to  secretary 
with  respect  to  health  care  technology  assessment. — 

(A)  The  Secretary  of  Health  and  Human  Services  shall 
request  the  Institute  of  Medicine  of  the  National  Academy 
of  Sciences  to  enter  into  a  contract — 

(i)  to  develop  and  recommend  to  the  Secretary  prior- 
ities for  the  assessment  of  specific  health  care  technol- 
ogies under  section  904  of  the  Public  Health  Service 
Act  (as  added  by  subsection  (a)  of  this  section);  and 

(ii)  to  assist  the  Administrator  for  Health  Care 
Policy  and  Research,  and  the  Director  of  the  National 
Library  of  Medicine,  in  establishing  the  information 
center  required  under  subsection  (c)(1)  of  such  section 
904. 

(B)  In  carrying  out  section  904(c)(1)  of  the  Public  Health 
Service  Act  (as  added  by  subsection  (a)  of  this  section),  the 
Secretary  of  Health  and  Human  Services  shall,  as  appropri- 
ate, provide  for  the  transfer  to  the  Secretary  of  any  infor- 
mation and  materials  developed  by  the  council  on  health 
care  technology  under  section  309(c)(1)(A)  of  the  Public 
Health  Service  Act  (as  such  section  was  in  effect  on  the  day 
before  the  effective  date  of  this  section). 

(C)  The  Secretary  of  Health  and  Human  Services  shall 
ensure  that  the  contract  under  subparagraph  (A)  specifies 
that  the  activities  described  in  clauses  (i)  and  (ii)  of  such 
subparagraph  shall  be  completed  not  later  than  1  year  after 
the  date  on  which  the  Secretary  enters  into  the  contract. 

(D)  For  the  purpose  of  carrying  out  the  contract  under 
subparagraph  (A),  there  is  authorized  to  be  appropriated 
$300,000  for  fiscal  year  1990. 

(e)  Technical  and  Conforming  Amendments. — 

(1)  Section  304. — Section  304  of  the  Public  Health  Service  Act 
(42  U.S.C.  242b)  is  amended— 

(A)  in  subsection  (a) — 

(i)  by  striking  paragraphs  (1)  and  (2);  and 

(ii)  by  striking  the  paragraph  designation  in  para- 
graph (3); 

(B)  in  subsection  (a)  (as  amended  by  subparagraph  (A)  of 
this  paragraph — 

(i)  by  striking  uthe  National  Center  for  Health  Serv- 
ices Research  and  Health  Care  Technology  Assess- 
ment'1 and  inserting  uthe  Agency  for  Health  Care 
Policy  and  Research  ";  and 
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(ii)  by  striking  "in  sections  305,  306,  and  309"  and 
inserting  "in  section  306  and  in  title  IX"; 

(C)  in  subsection  (b),  in  the  matter  preceding  paragraph 
(1),  by  striking  "subsection  (a), "  and  inserting  "subsection 
(a)  and  section  306,  ";  and 

(D)  in  subsection  (c) — 

(i)  in  paragraph  (1),  in  the  second  sentence,  by  strik- 
ing "the  National  Center  for  Health  Services  Research 
and  Health  Care  Technology  Assessment"  and  insert- 
ing "the  Agency  for  Health  Care  Policy  and  Research  "; 
and 

(ii)  in  paragraph  (2),  by  striking  "the  National  Center 
for  Health  Services  Research  and  Health  Care  Technol- 
ogy Assessment"  and  inserting  "the  Agency  for  Health 
Care  Policy  and  Research  ". 

(2)  Section  306. — Section  306  of  the  Public  Health  Service  Act 
(42  U.S.C  242k)  is  amended— 

(A)  in  subsection  (a),  by  adding  at  the  end  the  following 
new  sentence:  "The  Secretary,  acting  through  the  Center, 
shall  conduct  and  support  statistical  and  epidemiological 
activities  for  the  purpose  of  improving  the  effectiveness,  ef- 
ficiency, and  quality  of  health  services  in  the  United 
States. "; 

(B)  in  subsection  (b),  in  the  matter  preceding  paragraph 
(1),  by  striking  "section  304(a), "  and  inserting  "subsection 
(a), ";  and 

(C)  by  adding  at  the  end  the  following  new  subsection: 
"(m)  For  health  statistical  and  epidemiological  activities  under- 
taken or  supported  under  this  section,  there  are  authorized  to  be  ap- 
propriated $55,000,000  for  fiscal  year  1988  and  such  sums  as  may  be 
necessary  for  each  of  the  fiscal  years  1989  and  1990.  ". 

(3)  Section  307.— Section  307(a)  of  the  Public  Health  Service 
Act  (42  U.S.C  2421(a))  is  amended  by  striking  "sections  304,  305, 
306,  and  309"  and  inserting  "section  306  and  by  title  IX". 

(4)  Section  308. — Section  308  of  the  Public  Health  Service  Act 
(42  U.S.C.  242m)  is  amended— 

(A)  in  the  section  heading,  by  striking  "sections"  and  all 
that  follows  and  inserting  the  following:  "effectiveness, 

EFFICIENCY,  AND  QUALITY  OF  HEALTH  SERVICES"; 

(B)  in  subsection  (a) — 

(i)  in  paragraph  (l)(A)(i),  by  striking  "sections  304 
through  307  and  section  309"  and  inserting  "sections 
304,  306,  and  307  and  title  IX";  and 

(ii)  in  paragraph  (2),  by  striking  "the  National  Center 
for  Health  Services  Research  and  Health  Care  Technol- 
ogy Assessment"  and  inserting  "the  Agency  for  Health 
Care  Policy  and  Research  "; 

(C)  in  subsection  (b) — 

(i)  in  paragraph  (1),  by  striking  "sections  304,  305, 
306,  307,  and  309"  and  inserting  "section  304,  306,  or 
307"; 

(ii)  in  subparagraph  (A)  of  paragraph  (2) — 


108 

(I)  in  the  first  sentence,  by  striking  "under  sec- 
tion 304  or  305, "  and  inserting  "under  section 
306"; 

(II)  by  striking  the  second  sentence;  and 

(III)  by  amending  the  last  sentence  to  read  as  fol- 
lows: "The  Director  of  the  National  Center  for 
Health  Statistics  shall  establish  such  peer  review 
groups  as  may  be  necessary  to  provide  for  such  an 
evaluation  of  each  such  application.  "; 

(Hi)  in  subparagraph  (B)  of  paragraph  (2),  by  striking 
"the  Director  involved, "  and  inserting  "the  Director  of 
the  National  Center  for  Health  Statistics,  "; 

(iv)  in  subparagraph  (C)  of  paragraph  (2),  by  striking 
"the  Directors,  "  and  inserting  "the  Director  of  the  Na- 
tional Center  for  Health  Statistics,  ";  and 

(v)  in  paragraph  (3),  in  the  first  sentence — 

(I)  by  striking  "section  304,  305,  or  306"  the  first 
place  such  term  appears  and  inserting  "section 
306";  and 

(II)  by  striking  "section  304,  305,  or  306"  the 
second  place  such  term  appears  and  inserting  "any 
of  such  sections"; 

(D)  in  subsection  (d) — 

(i)  in  the  matter  preceding  paragraph  (1),  by  striking 
"section  304,  305,  306,  307,  or  309"  and  inserting  "sec- 
tion 304,  306,  or  307"; 

(ii)  in  paragraph  (1),  by  striking  "in  other  form,  and" 
and  inserting  "in  other  form. "  and  by  striking  the 
paragraph  designation;  and 

(ii)  by  striking  paragraph  (2); 

(E)  in  subsection  (e) — 

(i)  in  paragraph  (1),  by  striking  "section  304,  305, 
306,  307,  or  309"  and  inserting  "section  304,  306,  or 
307";  and 

(ii)  in  paragraph  (2),  in  the  matter  preceding  sub- 
paragraph (A),  by  striking  "section  304,  305,  306,  307, 
or  309"  and  inserting  "section  304,  306,  or  307"; 

(F)  in  subsection  (f),  by  striking  "section  304,  305,  306,  or 
309"  and  inserting  "section  304  or  306"; 

(G)  in  subsection  (g) — 

(i)  in  paragraph  (1),  by  striking  the  matter  after  and 
below  subparagraph  (C);  and 

(ii)  in  paragraph  (2),  by  striking  "sections  304,  305, 
306,  and  309"  and  inserting  "sections  304  and  306"; 

(H)  in  subsection  (h)(1) — 

(i)  by  striking  "section  304,  305,  306,  or  309"  the  first 
place  such  term  appears  and  inserting  "section  306"; 
and 

(ii)  by  striking  "section  304,  305,  306,  or  309"  the 
second  place  such  term  appears  and  inserting  "any  of 
such  sections  ";  and 

(I)  by  striking  subsection  (i). 
(5)  Section  330.— Section  330(e)(3)(G)(i)  of  the  Public  Health 

Service  Act  (42  U.S.C.  254c(e)(3)(G)(i))  is  amended  by  inserting 
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after  "(i)"  the  following:  "except  in  the  case  of  an  entity  operat- 
ed by  an  Indian  tribe  or  tribal  or  Indian  organization  under  the 
Indian  Self-Determination  Act, ". 

(6)  Section  U02. — Section  uo2  of  the  Public  Health  Serv- 
ice Amendments  of  1987  is  amended — 

(A)  by  redesignating  subsection  (c)  as  subsection  (d)  and 
by  inserting  after  subsection  (b)  the  following  new  subsec- 
tion: 

"(c)  Such  Act  is  amended  in  section  411(c)(2)  by  striking  subpara- 
graph (B),  by  striking  'subparagraphs  (A)  and  (B)'  in  subparagraph 
(C),  and  by  redesignating  subparagraph  (C)  as  subparagraph  (B). 
Such  Act  is  amended  in  section  4.15(a)  by  inserting  before  the  period 
at  the  end  the  following:  'or  as  preempting  or  overriding  any  State 
law  which  provides  incentives,  immunities,  or  protection  for  those 
engaged  in  a  professional  review  action  that  is  in  addition  to  or 
greater  than  that  provided  by  this  part'  ";  and 

(B)  in  subsection  (d)(1)  (as  so  redesignated),  by  striking 
"subsection  (a)"  and  inserting  "subsections  (a)  and  (c)". 

(7)  Section  U87— Section  487(d)(3)(B)  of  the  Public  Health 
Service  Act  (42  U.S.C.  288(d)(3)(B))  is  amended  by  striking  "Na- 
tional Center"  and  all  that  follows  through  "Assessment"  and 
inserting  "Agency  for  Health  Care  Policy  and  Research  ". 

(f)  Transitional  and  Savings  Provisions.— 

(1)  Transfer  of  personnel,  assets,  and  liabilities. — Per- 
sonnel of  the  Department  of  Health  and  Human  Services  em- 
ployed on  the  date  of  the  enactment  of  this  Act  in  connection 
with  the  functions  vested  in  the  Administrator  for  Health  Care 
Policy  and  Research  pursuant  to  the  amendments  made  by  this 
section,  and  assets,  property,  contracts,  liabilities,  records,  unex- 
pended balances  of  appropriations,  authorizations,  allocations, 
and  other  funds,  of  such  Department  arising  from  or  employed, 
held,  used,  or  available  on  such  date,  or  to  be  made  available 
after  such  date,  in  connection  with  such  functions  shall  be 
transferred  to  the  Administrator  for  appropriate  allocation.  Un- 
expended funds  transferred  under  this  subsection  shall  be  used 
only  for  the  purposes  for  which  the  funds  were  originally  au- 
thorized and  appropriated. 

(2)  Savings  provisions. — With  respect  to  functions  vested  in 
the  Administrator  for  Health  Care  Policy  and  Research  pursu- 
ant to  the  amendments  made  by  this  section,  all  orders,  rules, 
regulations,  grants,  contracts,  certificates,  licenses,  privileges, 
and  other  determinations,  actions,  or  official  documents,  of  the 
Department  of  Health  and  Human  Services  that  have  been 
issued,  made,  granted,  or  allowed  to  become  effective  in  the  per- 
formance of  such  functions,  and  that  are  effective  on  the  date  of 
the  enactment  of  this  Act,  shall  continue  in  effect  according  to 
their  terms  unless  changed  pursuant  to  law. 

SEC.  6104.  REDUCTION  IN  PA  YMENTS  FOR  CERTAIN  PROCEDURES. 

(a)  In  General.— Section  1842(b)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(b))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(14)(A)  In  determining  the  reasonable  charge  for  a  physicians' 
service  specified  in  ^subparagraph  (C)(i)  and  furnished  during  the  9- 
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month  period  beginning  on  April  1,  1990,  the  prevailing  charge  for 
such  service  shall  be  the  prevailing  charge  otherwise  recognized  for 
such  service  for  1989  reduced  by  15  percent  or,  if  less,  %  of  the  per- 
cent (if  any)  by  which  the  prevailing  charge  otherwise  applied  in  the 
locality  in  1989  exceeds  the  locally-adjusted  reduced  prevailing 
amount  (as  determined  under  subparagraph  (B)(i))  for  the  service. 
"(B)  For  purposes  of  this  paragraph: 

"(i)  The  'locally-adjusted  reduced  prevailing  amount'  for  a  lo- 
cality for  a  physicians 1  service  is  equal  to  the  product  of— 

"(I)  the  reduced  national  weighted  average  prevailing 
charge  for  the  service  (specified  under  clause  (ii)),  and 

"(II)  the  adjustment  factor  (specified  under  clause  (Hi)) 
for  the  locality. 

"(ii)  The  'reduced  national  weighted  average  prevailing 
charge'  for  a  physicians'  service  is  equal  to  the  national  weight- 
ed average  prevailing  charge  for  the  service  (specified  in  sub- 
paragraph (C)(ii))  reduced  by  the  percentage  change  (specified  in 
subparagraph  (C)(iii))  for  the  service. 

"(Hi)  The  'adjustment  factor',  for  a  physicians'  service  for  a 
locality,  is  the  sum  of— 

"(I)  the  practice  expense  ratio  for  the  service  (specified  in 
Table  #1  in  the  Joint  Explanatory  Statement  referred  to  in 
subparagraph  (C)(i)),  multiplied  by  the  geographic  practice 
cost  index  value  (specified  in  subparagraph  (C)(iv))  for  the 
locality,  and 

"(II)  1  minus  the  practice  expense  ratio. 
"(C)  For  purposes  of  this  paragraph: 

"(i)  The  physicians'  services  specified  in  this jclause^  are  the 
physicians '  services  specified  in  Table  #2  in  the  Joint  Explana- 
tory Statement  of  the  Committee  of  Conference  submitted  with 
the  Conference  Report  to  accompany  H.R.  3299  (the  'Omnibus 
Budget  Reconciliation  Act  of  1989'),  101st  Congress,  which  spec- 
ification is  of  physicians '  services  that  have  been  identified  as 
overvalued  by  at  least  10  percent  based  on  a  comparison  of  pay- 
ments for  such  services  under  a  resource-based  relative  value 
scale  and  of  the  national  average  prevailing  charges  under  this 
part. 

"(ii)  The  'national  weighted  average  prevailing  charge'  speci- 
fied in  this  clause,  for  a  physicians '  service  specified  in  clause 
(i),  is  the  national  weighted  average  prevailing  charge  for  the 
service  in  1989  as  determined  by  the  Secretary  using  the  best 
data  available.  r 

"(Hi)  The  'percent  change'  specified  in  this{clausQ  for  a  physi- 
cians '  service  specified  in  clause  (i),  is  the  percent  change  speci- 
fied for  the  service  in  Table  #2  in  the  Joint  Explanatory  State- 
ment referred  in  clause  (i). 

"(iv)  The  geographic  practice  cost  index  value  specified  in  this 
clause  for  a  locality  is  such  value  specified  for  the  locality  in 
Table  #3  in  the  Joint  Explanatory  Statement  referred  to  in 
clause  (i). 

"(D)  In  the  case  of  a  reduction  in  the  prevailing  charge  for  a  phy- 
sicians' service  under  subparagraph  (A),  if  a  nonparticipating  physi- 
cian furnishes  the  service  to  an  individual  entitled  to  benefits  under 
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this  part,  after  the  effective  date  of  such  reduction,  the  physicians 
actual  charge  is  subject  to  a  limit  under  subsection  (j)(l)(D).  ". 

(b)  Special  Limits  on  Actual  Charges. — Section  1842(j)(l)(D)  of 
such  Act  is  amended — 

(1)  in  clause  (ii)(II),  by  inserting  "or  (b)(14)(A)"  after 
"(bXlOXA)",  and 

(2)  in  clause  (iii)(II),  by  striking  "or  (b)(ll)(C)(i)"  and  inserting 
"(b)(U)(C)(i),  or  (bXUXA)". 

SEC.  6105.  REDUCTION  IN  PA  YMENTS  FOR  RADIOLOGY  SERVICES. 

(a)  Fee  Schedules  for  Radiologist  Services  Reduced. — Sec- 
tion 183 WW  of  the  Social  Security  Act  (42  U.S.C.  1395m(b)(i))  is 
amended — 

(1)  by  redesignating  subparagraphs  (C)  and  (D)  as  subpara- 
graphs (D)  and  (E),  and 

(2)  by  inserting  after  subparagraph  (B)  the  following  new  sub- 
paragraph: 

"(C)  1990  fee  schedules. — For  radiologist  services  (other 
than  portable  X-ray  services)  furnished  under  this  part 
during  1990,  after  March  31  of  such  year,  the  conversion 
factors  used  under  this  subsection  shall  be  96  percent  of  the 
conversion  factors  that  applied  under  this  subsection  as  of 
December  31,  1989. ". 

(b)  Special  Rule  for  Nuclear  Medicine  Physicians. — In  apply- 
ing section  1834(b)  of  the  Social  Security  Act  with  respect  to  nuclear 
medicine  services  furnished  by  a  physician  for  whom  nuclear  medi- 
cine services  account  for  at  least  80  percent  of  the  total  amount  of 
charges  made  under  part  B  of  title  XVIII  of  the  Social  Security 
Act— 

(1)  during  1990,  after  April  1,  1990,  there  shall  be  substituted 
for  the  fee  schedule  otherwise  applicable  a  fee  schedule  based  V3 
on  the  fee  schedule  computed  under  such  section  (without 
regard  to  this  subsection)  and  %  on  101  percent  of  the  1988  pre- 
vailing charge  for  such  services;  and 

(2)  during  1991,  there  shall  be  substituted  for  the  fee  schedule 
otherwise  applicable  a  fee  schedule  based  %  on  the  fee  schedule 
computed  under  such  section  (without  regard  to  this  subsection) 
and  V3  on  101  percent  of  the  1988  prevailing  charge  for  such 
services. 

(c)  Interventional  Radiologists. — In  applying  section  1834(b)  of 
the  Social  Security  Act  to  radiologist  services  furnished  in  1990,  the 
exception  for  "split  billing"  set  forth  at  section  5262 J  of  the  Medi- 
care Carriers  Manual  shall  apply  to  services  furnished  in  1990  in 
the  same  manner  and;  to  the  same  extent  as  the  exception  applied  to 
services  furnished  in  1989. 

SEC.  6106.  ANESTHESIA  SERVICES. 

(a)  Counting  Actual  Time  Units  for  Anesthesia  Services  and 
Codification  of  Previous  Authority.— Section  1842  of  the  Soci  I 
Security  Act  (42  U.S.C.  1395u)  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(q)(l)  The  Secretary,  in  consultation  with  groups  representing 
physicians  who  furnish  anesthesia  services,  shall  establish  by  regu- 
lation a  relative  value  guide  for  use  in  all  carrier  localities  in 
making  payment  for  physician  anesthesia  services  furnished  under 
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this  part.  Such  guide  shall  be  designed  so  as  to  result  in  expendi- 
tures under  this  title  for  such  services  in  an  amount  that  would  not 
exceed  the  amount  of  such  expenditures  which  would  otherwise 
occur. 

"(2)  For  purposes  of  payment  for  anesthesia  services  (whether  fur- 
nished by  physicians  or  by  certified  registered  nurse  anesthetists) 
under  this  part,  the  time  units  shall  be  counted  based  on  actual 
time  rather  than  rounded  to  full  time  units. ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  April  1,  1990. 

SEC.  6107.  DELAY  IN  UPDATE  AND  REDUCTION  IN  PERCENTAGE  INCREASE 
IN  THE  MEDICARE  ECONOMIC  INDEX. 

(a)  Delaying  Updates  Until  April  1. — 

(1)  In  general. — Subject  to  the  amendments  made  by  this 
section,  any  increase  or  adjustment  in  customary,  prevailing,  or 
reasonable  charges,  fee  schedule  amounts,  maximum  allowable 
actual  charges,  and  other  limits  on  actual  charges  with  respect 
to  physicians 1  services  and  other  items  and  services  described  in 
paragraph  (2)  under  part  B  of  title  XVIII  of  the  Social  Security 
Act  which  would  otherwise  occur  as  of  January  1,  1990,  shall 
be  delayed  so  as  to  occur  as  of  April  1,  1990,  and,  notwithstand- 
ing any  other  provision  of  law,  the  amount  of  payment  under 
such  part  for  such  items  and  services  which  are  furnished 
during  the  period  beginning  on  January  1,  1990,  and  ending  on 
March  31,  1990,  shall  be  determined  on  the  same  basis  as  the 
amount  of  payment  for  such  services  furnished  on  December  31, 
1989. 

(2)  Items  and  services  covered. — The  items  and  services  de- 
scribed in  this  paragraph  are  items  and  services  (other  than 
ambulance  services  and  clinical  diagnostic  laboratory  services) 
for  which  payment  is  made  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  on  the  basis  of  a  reasonable  charge  or  a  fee 
schedule. 

(3)  Extension  of  participation  agreements  and  related 
provisions. — Notwithstanding  any  other  provision  of  law — 

(A)  subject  to  the  last  sentence  of  this  paragraph,  each 
participation  agreement  in  effect  on  December  31,  1989, 
under  section  1842(h)(1)  of  the  Social  Security  Act  shall 
remain  in  effect  for  the  3-month  period  beginning  on  Janu- 
ary 1,  1990; 

(B)  the  effective  period  for  such  agreements  under  such 
section  entered  into  for  1990  shall  be  the  9-month  period  be- 
ginning on  April  1,  1990,  and  the  Secretary  of  Health  and 
Human  Services  shall  provide  an  opportunity  for  physi- 
cians and  suppliers  to  enroll  as  participating  physicians 
and  suppliers  before  April  1,  1990; 

(C)  instead  of  publishing,  under  section  1842(hX4)  of  the 
Social  Security  Act,  at  the  beginning  of  1990,  directories  of 
participating  physicians  and  suppliers  for  1990,  the  Secre- 
tary shall  provide  for  such  publication,  at  the  beginning  of 
the  9-month  period  beginning  on  April  1,  1990,  of  such  di- 
rectories of  participating  physicians  and  suppliers  for  such 
period;  and 
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(D)  instead  of  providing  to  nonparticipating  physicians 
under  section  1842(b)(3)(G)  of  the  Social  Security  Act  at  the 
beginning  of  1990,  a  list  of  maximum  allowable  actual 
charges  for  1990,  the  Secretary  shall  provide,  at  the  begin- 
ning of  the  9-month  period  beginning  on  April  1,  1990,  such 
physicians  such  a  list  for  such  9-month  period. 
An  agreement  with  a  participating  physician  or  supplier  de- 
scribed in  subparagraph  (A)  in  effect  on  December  31,  1989, 
under  section  1842(h)(1)  of  the  Social  Security  Act  shall  not 
remain  in  effect  for  the  period  described  in  subparagraph  (A)  if 
the  participating  physician  or  supplier  requests  on  or  before  De- 
cember 31,  1989,  that  the  agreement  be  terminated, 
(b)  Percentage  Increase  in  MEI  for  1990— Section  1842(b)(4)(E) 
of  the  Social  Security  Act  (42  U.S.C.  1395u(b)(4)(E))  is  amended  by 
adding  at  the  end  the  following  new  clause: 

"(iv)  For  purposes  of  this  part  for  items  and  services  furnished  in 
1990,  after  March  31,  1990,  the  percentage  increase  in  the  MEI  is — 
"(I)  0  percent  for  radiology  services,  for  anesthesia  services, 
and  for  other  services  specified  in  Table  #2  in  the  Joint  Ex- 
planatory Statement  of  the  Committee  of  Conference  submitted 
with  the  Conference  Report  to  accompany  H.R.  3299  (the  'Omni- 
bus Budget  Reconciliation  Act  of  1989),  101st  Congress, 

"(ID  2  percent  for  other  services  (other  than  primary  care  serv- 
ices), and 

"(III)  such  percentage  increase  in  the  MEI  (as  defined  in  sub- 
section (i)(3))  as  would  be  otherwise  determined  for  primary  care 
services  (as  defined  in  subsection  (i)(4)X  " 

SEC.  6108.  MISCELLANEOUS  PROVISIONS  RELATING  TO  PAYMENT  FOR  PHY- 
SICIANS' SERVICES. 

(a)  Customary  Charge  for  New  Physicians. — 

(1)  Phase-in  to  prevailing  charge  level. — Section 
1842(b)(4)(F)  of  the  Social  Security  Act  (42  U.S.C.  1395u(b)(4)(F)) 
is  amended — 

(A)  by  inserting  "furnished  during  a  calendar  year"  after 
"physicians' services",  and 

(B)  by  adding  at  the  end  the  following:  "For  the  first  cal- 
endar year  during  which  the  preceding  sentence  no  longer 
applies,  the  Secretary  shall  set  the  customary  charge  at  a 
level  no  higher  than  85  percent  of  the  prevailing  charge  for 
the  service. 

(2)  Effective  date. — (A)  Subject  to  subparagraph  (B),  the 
amendments  made  by  paragraph  (1)  apply  to  services  furnished 
in  1990  which  were  subject  to  the  first  sentence  of  section 
1842(b)(4)(F)  of  the  Social  Security  Act  in  1989. 

(B)  The  amendments  made  by  paragraph  (1)  shall  not  apply 
to  services  furnished  in  1990  before  April  1,  1990.  With  respect 
to  physicians'  services  furnished  during  1990  on  and  after  April 
1,  such  amendments  shall  be  applied  as  though  any  reference, 
in  the  matter  inserted  by  such  amendments,  to  the  "first  calen- 
dar year  during  which  the  preceding  sentence  no  longer  applies" 
were  deemed  a  reference  to  the  remainder  of  1990. 

(b)  Limitation  on  Amounts  for  Certain  Services  Furnished 
by  More  Than  One  Specialty. — 
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(1)  In  general.— Section  1842(b)  of  such  Act  (42  U.S.C. 
1395u(b)),  as  amended  by  section  6102(a)  of  this  subtitle,  is 
amended  by  adding  at  the  end  the  following: 

"(15)(A)  In  determining  the  reasonable  charge  for  surgery,  radiolo- 
gy, and  diagnostic  physicians'  services  which  the  Secretary  shall 
designate  (based  on  their  high  volume  of  expenditures  under  this 
part)  and  for  which  the  prevailing  charge  (but  for  this  paragraph) 
differs  by  physician  specialty,  the  prevailing  charge  for  such  a  serv- 
ice may  not  exceed  the  prevailing  charge  or  fee  schedule  amount  for 
that  specialty  of  physicians  that  furnish  the  service  most  frequently 
nationally. 

"(B)  In  the  case  of  a  reduction  in  the  prevailing  charge  for  a  phy- 
sicians' service  under  subparagraph  (A),  if  a  nonparticipating  physi- 
cian furnishes  the  service  to  an  individual  entitled  to  benefits  under 
this  part,  after  the  effective  date  of  the  reduction,  the  physician's 
actual  charge  is  subject  to  a  limit  under  subsection  (j)(l)(D). ". 

(2)  Special  limits  on  actual  charges. — Section  1842(j)(l)(D) 
of  such  Act  (42  U.S.C.  1395u(j)(l)(D))  is  amended— 

(A)  in  clause  (ii)(IV),  by  inserting  "or  (b)(15)(A)"  before 
the  comma  at  the  end,  and 

(B)  in  clause  (iii)(II),  by  striking  "or  (b)(14)(A)"  and  in- 
serting "(b)(W(A),  or  (b)(W(A)". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion apply  to  procedures  performed  after  March  31,  1990. 

SEC.  6109.   WAIVER  OF  LIABILITY  LIMITING  RECOUPMENT  IN  CERTAIN 
CASES. 

In  the  case  where  more  than  the  correct  amount  may  have  been 
paid  to  a  physician  or  individual  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  with  respect  to  services  furnished  during  the 
period  beginning  on  July  1,  1985,  and  ending  on  March  31,  1986,  as 
a  result  of  a  carrier's  establishing  statewide  fees  for  certain  proce- 
dure codes  while  the  carrier  was  in  the  process  of  implementing  the 
national  common  procedure  coding  system  of  the  Health  Care  Fi- 
nancing Administration,  the  provisions  of  section  1870(c)  of  the 
Social  Security  Act  shall  apply,  without  the  need  for  affirmative 
action  by  such  a  physician  or  individual,  so  as  to  prevent  any  re- 
coupment, or  other  decrease  in  subsequent  payments,  to  the  physi- 
cian or  individual.  The  previous  sentence  shall  apply  to  claims  for 
items  and  services  which  were  reopened  by  carriers  on  or  after  July 
31,  1987. 

SEC.  61 10.  REDUCTION  IN  CAPITAL  PA  YMENTS  FOR  OUTPATIENT  HOSPITAL 
SERVICES. 

Section  1861(v)(l)(S)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(v)(l)(S))  is  amended— 

(1)  by  inserting  "(i)"  after  "(S)",  and 

(2)  by  adding  at  the  end  the  following  new  clause: 

"(H)(1)  Such  regulations  shall  provide  that,  in  determining  the 
amount  of  the  payments  that  may  be  made  under  this  title  with  re- 
spect to  all  the  capital-related  costs  of  outpatient  hospital  services, 
the  Secretary  shall  reduce  the  amounts  of  such  payments  otherwise 
established  under  this  title  by  15  percent  for  payments  attributable 
to  portions  of  cost  reporting  periods  occurring  during  fiscal  year 
1990. 
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"(II)  Subclause  (I)  shall  not  apply  to  payments  with  respect  to  the 
capital-related  costs  of  any  hospital  that  is  a  sole  community  hospi- 
tal (as  defined  in  section  1886(d)(5)(C)(ii)). 

(Ill)  In  applying  subclause  (I)  to  services  for  which  payment  is 
made  on  the  basis  of  a  blend  amount  under  section  1833(i)(3)(A)(ii) 
or  1833(n)(l)(A)(ii),  capital-related  costs  reflected  in  the  amounts  de- 
scribed in  sections  1833(i)(3)(B)(i)(I)  and  1833(n)(l)(B)(i)(I),  respective- 
ly, shall  be  reduced  in  accordance  with  such  subclause. 

SEC.  6111.  CLINICAL  DIAGNOSTIC  LABORATORY  TESTS. 

(a)  Reduction  of  Limitation  Amount  on  Payment  Amount. — 
Section  1833(h)  of  the  Social  Security  Act  (42  U.S.C.  13951(h))  is 
amended — 

(1)  in  subparagraphs  (B)  and  (C)  of  paragraph  (1),  by  striking 
"during  the  period'9  and  all  that  follows  through  "established 
on  a  nationwide  basis''  and  inserting  "on  or  after  July  %  1984"; 

(2)  in  paragraph  (4)(B)(i),  by  striking  "or"  at  the  end; 

(3)  in  paragraph  (4)(B)(ii) — 

(A)  by  striking  "and  so  long  as  a  fee  schedule  for  the  test 
has  not  been  established  on  a  nationwide  basis, ", 

(B)  by  inserting  "and  before  January  1,  1990, "  after 
"March  31,  1988, "  and 

(C)  by  striking  the  period  at  the  end  and  inserting  " 
and";  and 

(4)  by  adding  at  the  end  of  paragraph  (4KB)  the  following  new 
clause: 

"(Hi)  after  December  31,  1989,  is  equal  to  93  percent  of  the 
median  of  all  the  fee  schedules  established  for  that  test  for  that 
laboratory  setting  under  paragraph  (1).  ". 

(b)  Restriction  on  Payment  to  Referring  Laboratory. — 

(1)  In  general— Section  1833(h)(5)(A)(ii)  of  such  Act  (42 
U.S.C.  1395l(h)(5)(A)(ii))  is  amended  by  striking  "referring  labo- 
ratory, and"  and  inserting  "referring  laboratory  but  only  if— 

"(I)  the  referring  laboratory  is  located  in,  or  is  part  of,  a 
rural  hospital, 

"(II)  the  referring  laboratory  is  a  wholly-owned  subsidi- 
ary of  the  entity  performing  such  test,  the  referring  labora- 
tory wholly  owns  the  entity  performing  such  test,  or  both 
the  referring  laboratory  and  the  entity  performing  such  test 
are  wholly-owned  by  a  third  entity,  or 

"(III)  not  more  than  30  percent  of  the  clinical  diagnostic 
laboratory  tests  for  which  such  referring  laboratory  submits 
bills  or  requests  for  payment  in  any  year  are  performed  by 
another  laboratory,  and". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  clinical  diagnostic  laboratory  tests 
performed  on  or  after  January  1,  1990. 

SEC.  6112.  DURABLE  MEDICAL  EQUIPMENT. 

(a)  Delay  in  and  Reduction  of  Update  for  1990  — 

(1)  Inexpensive  and  routinely  purchased  durable  medi- 
cal EQUIPMENT  AND  ITEMS  REQUIRING  FREQUENT  AND  SUBSTAN- 
TIAL servicing.— Paragraphs  (2)(B)(i)  and  (3)(B)(i)  of  section 
1834(a)  of  the  Social  Security  Act  (42  U.S.C.  1395m(a))  are  each 
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amended  by  striking  "in  1989"  and  inserting  "in  1989  and  in 
1990". 

(2)  Miscellaneous  devices  and  items  and  other  covered 
items. — Paragraph  (8)(A)(ii)  of  such  section  is  amended — 

(A)  in  subclause  (I),  by  striking  "1989"  and  inserting 
"1989  and  1990",  and 

(B)  in  subclause  (II),  by  striking  "1990,  1991, "  and  insert- 
ing "1991". 

(S)  Oxygen  and  oxygen  equipment. — Paragraph  (9)(A)(ii)  of 
such  section  is  amended — 

(A)  in  subclause  (I),  by  striking  "1989"  and  inserting 
"1989  and  1990",  and 

(B)  in  subclause  (II),  by  striking  "1990,  1991, "  and  insert- 
ing "1991". 

(4)  Conforming  amendments. — Such  section  is  further 
amended — 

(A)  in  paragraph  (7)(A)(i),  by  striking  "this  subpara- 
graph" and  inserting  "this  clause"; 

(B)  in  paragraph  (7)(B)(i),  by  inserting  "in"  after  "rental 
of  the  item  ";  and 

(C)  in  paragraph  (7)(B)(ii),  by  striking  "the  payment 
amount"  and  all  that  follows  and  inserting  "clause  (i) 
shall  apply  in  the  same  manner  as  it  applies  to  items  fur- 
nished during  1989. ". 

(b)  Rental  Payments  for  Enteral  and  Parenteral  Pumps. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amount  of  any  monthly  rental  payment  under  part  B  of  title 
XVIII  of  the  Social  Security  Act  for  an  enteral  or  parenteral 
pump  furnished  on  or  after  April  1,  1990,  shall  be  determined 
in  accordance  with  the  methodology  under  which  monthly 
rental  payments  for  such  pumps  were  determined  during  1989. 

(2)  Cap  on  rental  payments,  servicing,  and  repairs. — In 
the  case  of  an  enteral  or  parenteral  pump  described  in  para- 
graph (1)  that  is  furnished  on  a  rental  basis  during  a  period  of 
medical  need — 

(A)  monthly  rental  payments  shall  not  be  made  under 
part  B  of  title  XVIII  of  the  Social  Security  Act  for  more 
than  15  months  during  such  period,  and 

(B)  after  monthly  rental  payments  have  been  made  for  15 
months  during  such  period,  payment  under  such  part  shall 
be  made  for  maintenance  and  servicing  of  the  pump  in 
such  amounts  as  the  Secretary  of  Health  and  Human  Serv- 
ices determines  to  be  reasonable  and  necessary  to  ensure  the 
proper  operation  of  the  pump. 

(c)  Reduction  in  Fee  Schedules  for  Seat-Lift  Chairs  and 
Transcutaneous  Electrical  Nerve  Stimulators. — Paragraph  (1) 
of  such  section  is  amended  by  adding  at  the  end  the  following  new 
subparagraph: 

"(D)  Reduction  in  fee  schedules  for  certain  items. — 
With  respect  to  a  seat-lift  chair  or  transcutaneous  electrical 
nerve  stimulator  furnished  on  or  after  April  1,  1990,  the 
Secretary  shall  reduce  the  payment  amount  applied  under 
subparagraph  (B)(ii)  for  such  an  item  by  15  percent.  ". 

(d)  Treatment  of  Power  Driven  Wheelchairs. — 
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(1)  As  routinely  purchased. — Section  1834(a)(2)(A)  of  the 
Social  Security  Act  (42  U.S.C.  lS95m(a)(2)(A))  is  amended— 

(A)  by  striking  "or"  at  the  end  of  clause  (i), 

(B)  by  adding  "or"  at  the  end  of  clause  (ii),  and 

(C)  by  inserting  after  clause  (ii)  the  following  new  clause: 

"(Hi)  which  is  a  power-driven  wheelchair  (other  than 
a  customized  wheelchair  that  is  classified  as  a  custom- 
ized item  under  paragraph  (4)  pursuant  to  criteria  spec- 
ified by  the  Secretary), ". 

(2)  As  customized  item. — The  Secretary  of  Health  and 
Human  Services  shall  by  regulation  specify  criteria  to  be  used 
by  carriers  in  making  determinations  on  a  case-by-case  basis  as 
whether  to  classify  power-driven  wheelchairs  as  a  customized 
item  (as  described  in  section  1834(a)(4)  of  the  Social  Security 
Act)  for  purposes  of  reimbursement  under  title  XVIII  of  such 
Act 

(e)  Ostomy  Supplies  as  Part  of  Home  Health  Services. — 

(1)  Specific  inclusion  in  home  health  services. — Section 
1861(m)(5)  of  the  Social  Security  Act  (42  U.S.C.  1395x(m)(5))  is 
amended  to  read  as  follows: 

"(5)  medical  supplies  (including  catheters,  catheter  supplies, 
ostomy  bags,  and  supplies  related  to  ostomy  care,  but  excluding 
drugs  and  biologicals)  and  durable  medical  equipment  while 
under  such  a  plan;". 

(2)  Exclusion  from  covered  items.— Section  1834(a)(13)  of 
such  Act  (42  U.S.C.  1395m(a)(13))  is  amended  by  inserting  after 
"intraocular  lenses"  the  following:  "or  medical  supplies  (includ- 
ing catheters,  catheter  supplies,  ostomy  bags,  and  supplies  relat- 
ed to  ostomy  care)  furnished  by  a  home  health  agency  under  sec- 
tion 1861(m)(5)". 

(3)  Requiring  provision  as  part  of  home  health  serv- 
ices.—Section  1866(a)(1)  of  such  Act  (42  U.S.C.  1395cc(a)(l))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (N), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (O) 
and  inserting  ";  and", 

(C)  and  by  inserting  after  subparagraph  (O)  the  following 
new  subparagraph: 

"(P)  in  the  case  of  home  health  agencies  which  provide  home 
health  services  to  individuals  entitled  to  benefits  under  this 
title  who  require  ostomy  supplies  (described  in  section 
1861(m)(5)),  to  offer  to  furnish  such  supplies  to  such  individual 
as  part  of  their  furnishing  of  home  health  services.  ". 

(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  items  furnished  on  or  after  Jan- 
uary 1,  1990. 

SEC.  6113.  MENTAL  HEALTH  SERVICES. 

(a)  Eliminating  Restriction  on  Psychologists'  Services  to 
Services  Furnished  at  Community  Mental  Health  Centers. — 
Section  1861(H)  of  the  Social  Security  Act  (42  U.S.C.  1395x(ii))  is 
amended  by  striking  "on-site  at  a  community  mental  health  center" 
and  all  that  follows  through  "because  of  similar  circumstances  of 
the  individual, ". 
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(b)  Clinical  Social  Workers.— 

(1)  Coverage  of  services. — Section  1861(s)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395x(s)(2))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (L); 

(B)  by  adding  "and"  at  the  end  of  subparagraph  (M);  and 

(C)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(N)  clinical  social  worker  services  (as  defined  in  subsection 

(hh)(2));". 

(2)  Definitions.— Section  1861  of  such  Act  (42  U.S.C.  1395x) 
is  amended — 

(A)  in  subsection  (s)(2)(H)(ii),  by  striking  "(hh)"  and  in- 
serting "(hh)(2)"  and 

(B)  in  subsection  (hh) — 

(i)  by  amending  the  heading  to  read  as  follows: 

"Clinical  Social  Worker;  Clinical  Social  Worker  Services", 

(ii)  by  redesignating  clauses  (i)  and  (ii)  of  paragraph 
(S)(B)  as  subclauses  (I)  and  (II),  respectively, 

(Hi)  by  redesignating  subparagraphs  (A)  and  (B)  of 
paragraph  (3)  as  clauses  (i)  and  (ii),  respectively, 

(iv)  by  redesignating  paragraphs  (1),  (2),  and  (3)  as 
subparagraphs  (A),  (B),  and  (C),  respectively, 

(v)  by  striking  "(hh)"  and  inserting  "(hh)(l)",  and 

(vi)  by  adding  at  the  end  the  following  new  para- 
graph: 

"(2)  The  term  'clinical  social  worker  services'  means  services  per- 
formed by  a  clinical  social  worker  (as  defined  in  paragraph  (1))  for 
the  diagnosis  and  treatment  of  mental  illnesses  (other  than  services 
furnished  to  an  inpatient  of  a  hospital  and  other  than  services  fur- 
nished to  an  inpatient  of  a  skilled  nursing  facility  which  the  facili- 
ty is  required  to  provide  as  a  requirement  for  participation)  which 
the  clinical  social  worker  is  legally  authorized  to  perform  under 
State  law  (or  the  State  regulatory  mechanism  provided  by  State  law) 
of  the  State  in  which  such  services  are  performed  as  would  other- 
wise be  covered  if  furnished  by  a  physician  or  as  an  incident  to  a 
physician 's  professional  service.  ". 

(3)  Payment  basis.— Section  1833  of  such  Act  (42  U.S.C. 
13951)  is  amended — 

(A)  by  inserting  after  clause  (E)  of  subsection  (a)(1)  the 
following  new  clause:  "(F)  with  respect  to  clinical  social 
worker  services  under  section  1861(s)(2)(N),  the  amounts 
paid  shall  be  80  percent  of  the  lesser  of  (i)  the  actual  charge 
for  the  services  or  (ii)  75  percent  of  the  amount  determined 
for  payment  of  a  psychologist  under  clause  (L), ";  and 

(B)  in  subsection  (p) — 

(i)  by  striking  "1861(s)(2)(L)  and"  and  by  inserting 
"1861(s)(2)(L), "  and 

(ii)  by  inserting  "and  in  the  case  of  clinical  social 
worker  services  for  which  payment  may  be  made  under 
this  part  only  pursuant  to  section  1861(s)(2)(N), "  after 
"1861(s)(2)(M), ". 
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(c)  Development  of  Criteria  Regarding  Consultation  With  a 
Physician. — The  Secretary  of  Health  and  Human  Services  shall, 
taking  into  consideration  concerns  for  patient  confidentiality,  devel- 
op criteria  with  respect  to  payment  for  qualified  psychologist  serv- 
ices for  which  payment  may  be  made  directly  to  the  psychologist 
under  part  B  of  title  XVIII  of  the  Social  Security  Act  under  which 
such  a  psychologist  must  agree  to  consult  with  a  patient's  attending 
physician  in  accordance  with  such  criteria. 

(d)  Eliminating  Dollar  Limitation  on  Mental  Health  Serv- 
ices.—Section  1833(d)(1)  of  the  Social  Security  Act  (42  U.S.C 
13951(d)(1))  is  amended  by  striking  "whichever"  and  all  that  follows 
and  inserting  "62V2  percent  of  such  expenses.  " 

(e)  Effective  Date. — The  amendments  made  by  this  section,  and 
the  provisions  of  subsection  (c),  shall  apply  to  services  furnished  on 
or  after  July  1,  1990,  and  the  amendments  made  by  subsection  (d) 
shall  apply  to  expenses  incurred  in  a  year  beginning  with  1990. 

SEC.  6114.  COVERAGE  OF  NURSE  PRACTITIONER  SERVICES  IN  NURSING  FA- 
CILITIES. 

(a)  Services  Covered.— Section  1861(s)(2)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(s)(2))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (J),  and 

(2)  in  subparagraph  (K) — 

(A)  in  clause  (i),  by  striking  "and"  at  the  end, 

(B)  in  clause  (ii),  by  striking  "to  such  services"  and  in- 
serting "to  services  described  in  clause  (i)  or  (ii)", 

(C)  by  redesignating  clause  (ii)  as  clause  (Hi),  and 

(D)  by  inserting  after  clause  (i)  the  following  new  clause: 
"(ii)  services  which  would  be  physicians'  services  if  furnished 

by  a  physician  (as  defined  in  subsection  (r)(l))  and  which  are 
performed  by  a  nurse  practitioner  (as  defined  in  subsection 
(aa)(3))  working  in  collaboration  (as  defined  in  subsection 
(aa)(4))  with  a  physician  (as  defined  in  subsection  (r)(l))  in  a 
skilled  nursing  facility  or  nursing  facility  (as  defined  in  section 
1919(a))  which  the  nurse  practitioner  is  legally  authorized  to 
perform  by  the  State  in  which  the  services  are  performed,  and". 

(b)  Determination  of  Payment  Amount. — Section  1842(b)(12)(A) 
of  such  Act  (42  U.S.C.  1395u(b)(12)(A))  is  amended  by  striking  "phy- 
sician assistant  acting  under  the  supervision  of  a  physician"  and  in- 
serting "physician  assistants  and  nurse  practitioners". 

(c)  Payment  to  Employer;  Payment  for  Routine  Visits  by 
Members  of  a  Team. — Section  1842(b)  of  such  Act  (42  U.S.C 
1395u(b))  is  amended — 

(1)  in  clause  (C)  of  the  first  sentence  of  paragraph  (6),  by  in- 
serting "or  nurse  practitioner"  after  "physician  assistant",  and 

(2)  by  adding  at  the  end  of  paragraph  (2),  the  following  new 
subparagraph: 

"(C)  In  the  case  of  residents  of  nursing  facilities  who  receive  serv- 
ices described  in  clause  (i)  or  (ii)  of  section  1861(s)(2)(K)  performed  by 
a  member  of  a  team,  the  Secretary  shall  instruct  carriers  to  develop 
mechanisms  which  permit  routine  payment  under  this  part  for  up  to 
1.5  visits  per  month  per  resident.  In  the  previous  sentence,  the  term 
'team'  refers  to  a  physician  and  includes  a  physician  assistant 
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acting  under  the  supervision  of  the  physician  or  a  nurse  practitioner 
working  in  collaboration  with  that  physician,  or  both.  ". 

(d)  Definition  of  Collaboration. — Section  1861(aa)  of  such  Act 
(42  U.S.C.  1395x(aa))  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(J/.)  The  term  'collaboration'  means  a  process  in  which  a  nurse 
practitioner  works  with  a  physician  to  deliver  health  care  services 
within  the  scope  of  the  practitioners  professional  expertise,  with 
medical  direction  and  appropriate  supervision  as  provided  for  in 
jointly  developed  guidelines  or  other  mechanisms  as  defined  by  the 
law  of  the  State  in  which  the  services  are  performed.  ". 

(e)  State  Demonstration  Projects  on  Application  of  Limita- 
tion on  Visits  Per  Month  Per  Resident  on  Aggregate  Basis 
for  a  Team. — The  Secretary  of  Health  and  Human  Services  shall 
provide  for  at  least  1  demonstration  project  under  which,  in  the  ap- 
plication of  section  1842(b)(2)(C)  of  the  Social  Security  Act  (as  added 
by  subsection  (c)(2)  of  this  section)  in  one  or  more  States,  the  limita- 
tion on  the  number  of  visits  per  month  per  resident  would  be  ap- 
plied on  an  average  basis  over  the  aggregate  total  of  residents  receiv- 
ing services  from  members  of  the  team. 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  services  furnished  on  or  after  April  1,  1990. 

SEC.  6115.  COVERAGE  OF  SCREENING  PAP  SMEARS. 

(a)  In  General. — Section  1861  of  the  Social  Security  Act  (42 
U.S.C.  1395x),  as  amended  by  section  6003(g)(3)(A)  of  this  subtitle,  is 
amended — 

(1)  in  subsection  (s) — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (12), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (13) 
and  inserting  ";  and", 

(C)  by  redesignating  paragraphs  (14)  and  (15)  as  para- 
graphs (15)  and  (16),  respectively,  and 

(D)  by  inserting  after  paragraph  (13)  the  following  new 
paragraph; 

"(14)  screening  pap  smear.  ";  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"Screening  Pap  Smear 

"(nn)  The  term  'screening pap  smear'  means  a  diagnostic  laborato- 
ry test  consisting  of  a  routine  exfoliative  cytology  test  (Papanicolaou 
test)  provided  to  a  woman  for  the  purpose  of  early  detection  of  cervi- 
cal cancer  and  includes  a  physician  s  interpretation  of  the  results  of 
the  test,  if  the  individual  involved  has  not  had  such  a  test  during 
the  preceding  3  years  (or  such  shorter  period  as  the  Secretary  may 
specify  in  the  case  of  a  woman  who  is  at  high  risk  of  developing 
cervical  cancer  (as  determined  pursuant  to  factors  identified  by  the 
Secretary)). ". 

(b)  Revision  of  Exclusion  Grounds. — Section  1862(a)(lXF)  of 
such  Act  (42  U.S.C.  1395y(aXlXF))  is  amended  by  inserting  before  the 
semicolon  at  the  end  the  following:  ",  and,  in  the  case  of  screening 
pap  smear,  which  is  performed  more  frequently  than  is  provided 
under  1861(nn)'\ 
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(c)  Conforming  Amendments. — Sections  1864(a),  1865(a), 
1902(a)(9)(C),  and  1915(a)(l)(B)(ii)(I)  of  such  Act  (42  U.S.C  1395aa(a), 
1395bb(a),  1396(a)(9)(C),  1396n(a)(l)(B)(ii)(I))  are  each  amended  by 
striking  "paragraphs  (14)  and  (15)"  and  inserting  "paragraphs  (15) 
and  (16)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  screening  pap  smears  performed  on  or  after  July  1, 
1990. 

SEC.  6116.  COVERAGE  UNDER,  AND  PAYMENT  FOR,  OUTPATIENT  RURAL 
PRIMARY  CARE  HOSPITAL  SERVICES  UNDER  PARTE. 

(a)  Coverage.— 

(1)  Section  1861(mm)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(mm)),  as  added  by  section  6003(g)(3)(A)  of  this  subtitle,  is 
amended  by  adding  at  the  end  the  following: 

"(3)  The  term  'outpatient  rural  primary  care  hospital  services' 
means  medical  and  other  health  services  furnished  by  a  rural  pri- 
mary care  hospital. ". 

(2)  Section  1832(a)(2)  of  such  Act  (42  U.S.C.  1395k(a)(2))  is 
amended — 

(A)  in  subparagraph  (F),  by  striking  "and"  at  the  end, 

(B)  in  subparagraph  (G)  by  striking  the  period  at  the  end  and 
inserting  ";  and",  and 

(C)  by  inserting  after  subparagraph  (G)  the  following  new  sub- 
paragraph: 

"(H)  outpatient  rural  primary  care  hospital  services  (as 
defined  in  section  1861(mm)(3)).  ". 

(b)  Payment. — 

(1)  Section  1833(a)  of  such  Act  (42  U.S.C  13951(a))  is  amend- 
ed— 

(A)  in  paragraph  (2),  in  the  matter  before  subparagraph 
(A),  by  striking  "and  (G)"  and  inserting  "(G),  and  (H)", 

(B)  in  paragraph  (4),  by  striking  "and"  at  the  end, 

(C)  in  paragraph  (5),  by  striking  the  period  at  the  end 
and  inserting  ";  and",  and 

(D)  by  inserting  after  paragraph  (5)  the  following  new 
paragraph: 

"(6)  in  the  case  of  outpatient  rural  primary  care  hospital  serv- 
ices, the  amounts  described  in  section  1834(f).  " 

(2)  Section  1834  of  such  Act  (42  U.S.C.  1395m)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(f)  Payment  for  Outpatient  Rural  Primary  Care  Hospital 
Services.— 

"(1)  In  general. — The  amount  of  payment  for  outpatient 
rural  primary  care  hospital  services  provided  during  a  year 
before  1993  in  a  rural  primary  care  hospital  under  this  part 
shall  be  determined  by  one  of  the  2  following  methods,  as  elect- 
ed by  the  rural  primary  care  hospital: 

"(A)   Cost-based   facility   fee   plus  professional 

CHARGES.— 

"(i)  Facility  fee. — With  respect  to  facility  services, 
not  including  any  services  for  which  payment  may  be 
made  under  clause  (ii),  there  shall  be  paid  amounts 
equal  to  the  amounts  described  in  section  1833(a)(2)(B) 
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(describing  amounts  paid  for  hospital  outpatient  serv- 
ices). 

"(ii)  Reasonable  charges  for  professional  serv- 
ices.— In  electing  treatment  under  this  subparagraph, 
payment  for  professional  medical  services  otherwise  in- 
cluded within  outpatient  rural  primary  care  hospital 
services  shall  be  made  under  such  other  provisions  of 
this  part  as  would  apply  to  payment  for  such  services  if 
they  were  not  included  in  outpatient  rural  primary 
care  hospital  services. 
"(B)  All-inclusive  rate. — With  respect  to  both  facility 
services  and  professional  medical  services,  there  shall  be 
paid  amounts  equal  to  the  costs  which  are  reasonable  and 
related  to  the  cost  of  furnishing  such  services  or  which  are 
based  on  such  other  tests  of  reasonableness  as  the  Secretary 
may  prescribe  in  regulations,  less  the  amount  the  hospital 
may    charge    as    described    in    clause    (i)    of  section 
1866(a)(2)(A),  but  in  no  case  may  the  payment  for  such  serv- 
ices (other  than  for  items  and  services  described  in  section 
1861(s)(10)(A)  and  for  items  and  services  furnished  in  con- 
nection with  obtaining  a  second  opinion  required  under  sec- 
tion 1164(c)(2),  or  a  third  opinion,  if  the  second  opinion  was 
in  disagreement  with  the  first  opinion)  exceed  80  percent  of 
such  costs. 

"(2)  Development  and  implementation  of  all  inclusive, 
prospective  payment  system. — Not  later  than  January  1, 
1993,  the  Secretary  shall  develop  and  implement  a  prospective 
payment  system  for  determining  payments  under  this  part  for 
outpatient  rural  primary  care  hospital  services  using  a  method- 
ology that  includes  all  costs  in  providing  all  such  services  (in- 
cluding related  professional  medical  services)  and  that  deter- 
mines the  payment  amount  for  such  services  on  a  prospective 
basis. ". 

Subpart  B — Technical  and  Miscellaneous  Provisions 

SEC.  613 1.  MODIFICATION  OF  PAYMENT  FOR  THERAPEUTIC  SHOES  FOR  IN- 
DIVIDUALS WITH  SEVERE  DIABETIC  FOOT  DISEASE. 

(a)  Permitting  Additional  Inserts. — 

(1)  In  general.— Section  1833(o)  of  the  Social  Security  Act  (42 
U.S.C.  1395l(o))  is  amended— 

(A)  by  amending  subparagraph  (A)  of  paragraph  (1)  to 
read  as  follows: 

"(A)  no  payment  may  be  made  under  this  part,  with  respect  to 
any  individual  for  any  year,  for  the  furnishing  of— 

"(i)  more  than  one  pair  of  custom  molded  shoes  (includ- 
ing inserts  provided  with  such  shoes)  and  2  additional 
pairs  of  inserts  for  such  shoes,  or 

"(ii)  more  than  one  pair  of  extra-depth  shoes  (not  includ- 
ing inserts  provided  with  such  shoes)  and  3  pairs  of  inserts 
for  such  shoes,  and"; 

(B)  in  paragraphs  (1)(B)  and  (2)(A),  by  striking  "limit" 
and  inserting  "limits"; 
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(C)  in  the  second  sentence  of  paragraph  (1),  by  inserting 
"(or  inserts)"  after  "shoes"  each  place  it  appears; 

(D)  by  amending  clause  (i)  of  paragraph  (2)(A)  to  read  as 
follows: 

"(i)  for  the  furnishing  of— 

"(I)  one  pair  of  custom  molded  shoes  (including  any  in- 
serts that  are  provided  initially  with  the  shoes)  is  $300,  and 

"(II)  any  additional  pair  of  inserts  with  respect  to  such 
shoes  is  $50;  and";  and 

(E)  in  paragraph  (2)(A)(ii)(II),  by  inserting  "any  pairs  of" 
after  "$50  for". 

(2)  Conforming  amendment. — Section  1861(s)(12)  of  such  Act 
(42  U.S.C.  1395x(s)(12))  is  amended  by  inserting  "with  inserts" 
after  "custom  molded  shoes  ". 

(b)  Permitting  Substitution  of  Shoe  Modifications  for  In- 
serts.— Section  1833(o)(2)  of  such  Act  is  amended  by  adding  at  the 
end  the  following  new  subparagraph: 

"(D)  In  accordance  with  procedures  established  by  the  Secretary, 
an  individual  entitled  to  benefits  with  respect  to  shoes  described  in 
section  1861(s)(12)  may  substitute  modification  of  such  shoes  instead 
of  obtaining  one  (or  more,  as  specified  by  the  Secretary)  pairs  of  in- 
serts (other  than  the  original  pair  of  inserts  with  respect  to  such 
shoes).  In  such  case,  the  Secretary  shall  substitute,  for  the  limits  es- 
tablished under  subparagraph  (A),  such  limits  as  the  Secretary  esti- 
mates will  assure  that  there  is  no  net  increase  in  expenditures  under 
this  subsection  as  a  result  of  this  subparagraph.  ". 

(c)  Effective  Date. — 

(1)  The  amendments  made  by  this  section  shall  apply  with  re- 
spect to  therapeutic  shoes  and  inserts  furnished  on  or  after  July 

I  1989.  f   

In  applying  the  amendments  made  by  this  section,  the  in- 
crease under  subparagraph  (C)  of  section  1833(o)(2)  of  the  Social 
Security  Act  shall  apply  to  the  dollar  amounts  specified  under 
subparagraph  (A)  of  such  section  (as  amended  by  this  section)  in 
the  same  manner  as  the  increase  would  have  applied  to  the 
dollar  amounts  specified  under  subparagraph  (A)  of  such  sec- 
tion (as  in  effect  before  the  date  of  the  enactment  of  this  Act). 

SEC.  6132.  PAYMENTS  TO  CERTIFIED  REGISTERED  ANESTHETISTS. 

(a)  Extension  and  Expansion  of  CRN  A  Pass-Through. — Sec- 
tion 9320(h)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  as 
added  by  section  608(c)(2)  of  the  Family  Support  Act  of  1988,  is 
amended —  f 

(1)  by  striking  "250"  each  place  it  appears  and  inserting 
"500"; 

(2)  in  paragraph  (1) — 

(A)  by  striking  "1989,  1990,  and  1991 "  and  inserting  "a 
year  (beginning  with  1989)",  and 

(B)  by  striking  "before  April  1,  1989, "  and  inserting  "at 
any  time  before  the  year"; 

(3)  in  paragraph  (2) — 

(A)  by  striking  "1990  or  1991 "  and  inserting  "in  a  year 
(after  1989)"  and 
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(B)  by  striking  "each  respective  year"  and  inserting  "the 
year')  and 
(4)  by  striking  paragraph  (3). 
(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  services  furnished  on  or  after  January  1,  1990. 

SEC.  6133.  INCREASE  IN  PA  YMENT  LIMIT  FOR  PHYSICAL  AND  OCCUPATION- 
AL THERAPY  SERVICES. 

(a)  In  General. — Section  1833(g)  of  the  Social  Security  Act  (42 
U.S.C  13951(g))  is  amended  by  striking  "$500"  each  place  it  appears 
and  inserting  "$750". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  January  1,  1990. 

SEC.  6134.  STUDY  OF  PA  YMENT  FOR  PORTABLE  X-RA  Y  SERVICES. 

The  Secretary  of  Health  and  Human  Services  shall  conduct  a 
study  of  the  costs  of  furnishing,  and  payments  for,  portable  x-ray 
services  under  part  B  of  title  XVIII  of  the  Social  Security  Act.  Not 
later  than  1  year  after  the  date  of  the  enactment  of  this  Act,  the 
Secretary  shall  report  to  Congress  on  the  results  of  such  study  and 
shall  include  a  recommendation  respecting  whether  payment  for 
such  services  should  be  made  in  the  same  manner  as  for  radiolo- 
gists' services  or  on  the  basis  of  a  separate  fee  schedule. 

SEC.  6135.  EXTENSION  OF  MUNICIPAL  HEALTH  SERVICE  DEMONSTRATION 
PROJECTS. 

Section  9215  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  is  amended — 

(1)  by  striking  ",  for  a  period  of  three  additional  years,  "  and 
inserting  "through  December  31,  1993,  ";  and 

(2)  by  adding  at  the  end  the  following:  "The  Secretary  shall 
submit  a  report  to  Congress  on  the  waiver  program  with  respect 
to  the  quality  of  health  care,  beneficiary  costs,  and  such  other 
factors  as  may  be  appropriate. ". 

SEC.  6136.  STUDY  OF  REIMBURSEMENT  FOR  AMBULANCE  SERVICES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
shall  conduct  a  study  to  determine  the  adequacy  and  appropriate- 
ness of  payment  amounts  under  title  XVIII  of  the  Social  Security 
Act  for  ambulance  services.  Such  study  shall  examine  at  least  the 
following: 

(1)  The  effect  of  payment  amounts  on  the  provision  of  ambu- 
lance services  in  rural  areas. 

(2)  The  relationship  of  such  payment  amounts  to  the  direct 
and  indirect  costs  of  providing  ambulance  services.  Such  rela- 
tionship shall  be  examined  separately — 

(A) (i)  for  tax-subsidized,  municipally-owned  and  operated 
services,  (ii)  for  volunteer  services,  (Hi)  for  private,  for-profit 
services,  and  (iv)  for  hospital-owned  services,  and 

(B)  for  different  levels  (such  as  basic  life  support  and  ad- 
vanced life  support)  of  such  services. 

(3)  How  such  payment  amounts  compare  to  the  payment 
amounts  made  for  ambulance  services  under  medicaid  plans 
under  title  XIX  of  such  Act. 

(b)  Report. — By  not  later  than  one  year  after  the  date  of  the  en- 
actment of  this  Act,  the  Secretary  shall  submit  a  report  to  Congress 
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on  the  results  of  the  study  conducted  under  subsection  (a)  and  shall 
include  in  the  report  such  recommendations  for  changes  in  medicare 
payment  policy  with  respect  to  ambulance  services  as  may  be  needed 
to  ensure  access  by  medicare  beneficiaries  to  quality  ambulance  serv- 
ices in  metropolitan  and  rural  areas. 

SEC.  6137.  PROP  AC  STUDY  OF  PAYMENTS  FOR  SERVICES  IN  HOSPITAL  OUT- 
PA  TIENT  DEPARTMENTS. 

(a)  In  General. — The  Prospective  Payment  Assessment  Commis- 
sion shall  conduct  a  study  and  submit  a  report  to  Congress  by  no 
later  than  July  1,  1990,  on  payment  under  title  XVIII  of  the  Social 
Security  Act  for  hospital  outpatient  services.  Such  study  shall  in- 
clude an  examination  of— 

(1)  the  sources  of  growth  in  spending  for  hospital  outpatient 
services; 

(2)  the  differences  between  the  costs  of  delivering  services  in  a 
hospital  outpatient  department  as  opposed  to  providing  similar 
services  in  other  appropriate  settings  (including  ambulatory  sur- 
gery centers  and  physician  offices); 

(3)  the  effects  on  outpatient  hospital  costs  of  the  step-down 
method  used  to  allocate  hospital  capital  between  inpatient  and 
outpatient  departments  and  the  extent  to  which  hospital  outpa- 
tient costs  were  affected  by  the  implementation  of  the  prospec- 
tive payment  system  of  payment  for  inpatient  hospital  services 
and  by  increased  review  of  such  services  by  peer  review  organi- 
zations; and 

(4)  alternative  methods  for  reimbursing  hospitals  for  services 
in  outpatient  departments  under  the  medicare  program,  includ- 
ing prospective  payment  methods,  fee  schedules,  and  such  other 
methods  as  the  Commission  may  consider  appropriate. 

(b)  Reports. — (1)  By  not  later  than  July  1,  1990,  the  Commission 
shall  submit  a  report  to  Congress  on  the  study  conducted  under  sub- 
section (a)  with  respect  to  the  portions  of  the  study  described  in 
paragraphs  (1),  (2),  and  (3)  of  such  subsection,  and  shall  include  in 
the  report  such  recommendations  as  the  Commission  deems  appro- 
priate. 

(2)  By  not  later  than  March  1,  1991,  the  Commission  shall  submit 
a  report  to  Congress  on  the  study  conducted  under  subsection  (a) 
with  respect  to  the  portions  of  the  study  described  in  paragraph  (4) 
of  such  subsection,  and  shall  include  in  the  report  such  recommen- 
dations as  the  Commission  deems  appropriate. 

SEC.  6138.  PEYSPRC  STUDY  OF  PAYMENTS  FOR  ASSISTANTS  AT  SURGERY. 

(a)  Study;  Contents. — The  Physician  Payment  Review  Commis- 
sion shall  conduct  a  study  of  the  payments  made  under  title  XVIII 
of  the  Social  Security  Act  for  assistants  at  surgery.  Such  study  shall 
examine — 

(1)  the  necessity  and  appropriateness  of  using  an  assistant  at 
surgery; 

(2)  the  use  of  physician  and  non-physician  assistants  at  sur- 
gery; 

(3)  the  appropriateness  of  providing  for  payments,  and  the  ap- 
propriate level  of  payment,  under  title  XVIII  of  the  Social  Secu- 
rity Act  for  assistants  at  surgery;  and 
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(4)  the  effect  of  the  amendments  made  by  section  9338  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986  on  the  employment 
of  registered  nurses  as  assistants  at  surgery,  and  whether  or  not 
the  reductions  described  in  subsection  (d)  of  such  section  have 
been  implemented, 
(b)  Report. — By  not  later  than  April  1,  1991,  the  Commission 
shall  submit  a  report  to  Congress  on  the  study  conducted  under  sub- 
section (a),  and  shall  include  in  the  report  such  recommendations  as 
it  deems  appropriate. 

SEC.  6139.  GAO  STUDY  OF  STANDARDS  FOR  USE  OF  AND  PAYMENT  FOR 
ITEMS  OF  DURABLE  MEDICAL  EQUIPMENT. 

(a)  Study. — The  Comptroller  General  shall  conduct  a-  study  of  the 
appropriate  uses  of  items  of  durable  medical  equipment  and  of  the 
appropriate  criteria  for  making  determinations  of  medical  necessity 
under  title  XVIII  of  the  Social  Security  Act  for  such  items,  with 
particular  emphasis  on  items  (including  seat-lift  chairs)  that  may  be 
subject  to  abusive  billing  practices.  Such  study  shall  include  an 
analysis  of— 

(1)  the  appropriate  use  of  forms  in  making  medical  necessity 
determinations  for  items  of  durable  medical  equipment  under 
such  title;  and 

(2)  procedures  for  identifying  items  of  durable  medical  equip- 
ment that  should  no  longer  be  covered  under  such  title. 

(b)  Use  of  Panel  in  Conducting  Study. — The  Comptroller  Gen- 
eral shall  conduct  such  study  with  a  panel  convened  by  the  Comp- 
troller General  consisting  of— 

(1)  specialists  in  the  disciplines  of  orthopedic  medicine,  reha- 
bilitation, arthritis,  and  geriatric  medicine; 

(2)  representatives  of  consumer  organizations;  and 

(3)  representatives  of  carriers  under  the  medicare  program. 

(c)  Report. — Not  later  than  April  1,  1991,  the  Comptroller  Gener- 
al shall  submit  a  report  to  the  Committees  on  Ways  and  Means  and 
Energy  and  Commerce  of  the  House  of  Representatives  and  the  Com- 
mittee on  Finance  of  the  Senate  on  the  study  conducted  under  sub- 
section (a),  and  shall  include  in  such  report  such  recommendations 
as  the  Comptroller  General  deems  appropriate. 

SEC.  6140.  NARROWING  OF  RANGE  OF  AMOUNTS  RECOGNIZED  FOR  ITEMS 
OF  DURABLE  MEDICAL  EQUIPMENT. 

Paragraphs  (8)  and  (9)  of  section  1834(a)  of  the  Social  Security  Act 
(42  U.S.C.  1395m(a))  are  each  amended  in  subparagraph  (D) — 

(1)  in  clause  (i),  by  striking  "1991"  and  all  that  follows 
through  "80  percent"  and  inserting  "1991,  may  not  exceed  125 
percent,  and  may  not  be  lower  than  85 percent";  and 

(2)  in  clause  (ii),  by  striking  "125  percent"  and  all  that  fol- 
lows through  "85  percent"  and  inserting  "120  percent,  and  may 
not  be  lower  than  90 percent". 

SEC.  6141.  PHYSICIAN  OFFICE  LABS. 

(a)  In  General. — Section  1861(s)  of  the  Social  Security  Act  (42 
U.S.C.  1395x(s))  is  amended— 

(1)  in  the  matter  following  paragraph  (13),  by  striking  "which 
is  independent"  and  all  that  follows  through  "per  year,"  and 
inserting  the  following:  ",  including  a  laboratory  that  is  part 

of"; 
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(2)  by  redesignating  paragraph  (15)  as  subparagraph  (B);  and 

(3)  by  inserting  immediately  after  paragraph  (14)  the  follow- 
ing: r-  -V 

"(15)(A)  meets  the  {certification,  requirements  under  the  Clini- 
cal Laboratory  Improvement  Act;  if 1988;  and", 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  6142.  STUDY  OF  REIMBURSEMENT  FOR  BLOOD  CLOTTING  FACTOR  FOR 
HEMOPHILIA  PATIENTS. 

The  Secretary  of  Health  and  Human  Services  shall  review  the 
current  methodology  for  reimbursing  for  blood  clotting  factor  for  he- 
mophilia patients  under  part  B  of  title  XVIII  of  the  Social  Security 
Act  and  shall  evaluate  the  effect  of  such  methodology  on  the  acces- 
sibility and  affordability  of  such  factor  to  medicare  beneficiaries. 
By  not  later  than  6  months  after  the  date  of  the  enactment  of  this 
Act,  the  Secretary  shall  report  to  the  Committees  on  Energy  and 
Commerce  and  Ways  and  Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the  Senate  on  such  review  and 
shall  include  in  such  report  such  recommendations  as  the  Secretary 
deems  appropriate. 

PART  3— PROVISIONS  RELATING  TO 

PARTS  A  AND  B 

Subpart  A — General  Provisions 

SEC.  6201.  REDUCTIONS  UNDER  ORIGINAL  SEQUESTER  ORDER  AND  APPLI- 
CABILITY OF  NEW  SEQUESTER  ORDER  FOR  HEALTH  MAINTE- 
NANCE ORGANIZATIONS. 

Notwithstanding  any  other  provision  of  law  (including  section 
11002  or  any  other  provision  of  this  Act),  the  reductions  in  the 
amount  of  payments  required  under  title  XVIII  of  the  Social  Securi- 
ty Act  made  by  the  final  sequester  order  issued  by  the  President  on 
October  16,  1989,  pursuant  to  section  252(b)  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985  shall  continue  to  be  ef- 
fective (as  provided  by  sections  252(a)(4)(B)  and  256(d)(2)  of  such  Act) 
through  December  31,  1989,  with  respect  to  payments  under  section 
1833(a)(1)(A)  or  1876  of  the  Social  Security  Act,  section  402  of  the 
Social  Security  Amendments  of  1967,  or  section  222  of  the  Social  Se- 
curity Amendments  of  1972.  Each  such  payment  made  during  fiscal 
year  1990  after  such  date  shall  be  increased  by  1.42  percent  above 
what  it  would  otherwise  be  under  this  Act. 

SEC.  6202.  MEDICARE  AS  SECONDARY  PA  YER. 

(a)  Identification  of  Medicare  Secondary  Payer  Situa- 
tions.— 

(1)  Disclosure  of  certain  taxpayer  identity  information 
for  verification  of  employment  status  of  medicare  bene- 
ficiary and  spouse  of  medicare  beneficiary. — 

(A)  In  general. — Subsection  (I)  of  section  6103  of  the  In- 
ternal Revenue  Code  of  1986  (relating  to  disclosure  of  re- 
turns and  return  information  for  purposes  other  than  tax 
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administration)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph: 
"(12)  Disclosure  of  certain  taxpayer  identity  informa- 
tion FOR  VERIFICATION  OF  EMPLOYMENT  STATUS  OF  MEDICARE 
BENEFICIARY  AND  SPOUSE  OF  MEDICARE  BENEFICIARY. — 

"(A)  Return  information  from  internal  revenue 
service. — The  Secretary  shall,  upon  written  request  from 
the  Commissioner  of  Social  Security,  disclose  to  the  Com- 
missioner available  filing  status  and  taxpayer  identity  in- 
formation from  the  individual  master  files  of  the  Internal 
Revenue  Service  relating  to  whether  any  medicare  benefici- 
ary identified  by  the  Commissioner  was  a  married  individ- 
ual (as  defined  in  section  7703)  for  any  specified  year  after 
1986,  and,  if  so,  the  name  of  the  spouse  of  such  individual 
and  such  spouse 's  TIN. 

"(B)  Return  information  from  social  security  admin- 
istration.— The  Commissioner  of  Social  Security  shall, 
upon  written  request  from  the  Administrator  of  the  Health 
Care  Financing  Administration,  disclose  to  the  Administra- 
tor the  following  information: 

"(i)  The  name  and  TIN  of  each  medicare  beneficiary 
who  is  identified  as  having  received  wages  (as  defined 
in  section  3401(a))  from  a  qualified  employer  in  a  previ- 
ous year. 

"(ii)  For  each  medicare  beneficiary  who  was  identi- 
fied as  married  under  subparagraph  (A)  and  whose 
spouse  is  identified  as  having  received  wages  from  a 
qualified  employer  in  a  previous  year — 

"(I)  the  name  and  TIN  of  the  medicare  benefici- 
ary, and 

"(II)  the  name  and  TIN  of  the  spouse. 
"(Hi)  With  respect  to  each  such  qualified  employer, 
the  name,  address,  and  TIN  of  the  employer  and  the 
number  of  individuals  with  respect  to  whom  written 
statements  were  furnished  under  section  6051  by  the 
employer  with  respect  to  such  previous  year. 
"(C)  Disclosure  by  health  care  financing  adminis- 
tration.— With  respect  to  the  information  disclosed  under 
subparagraph  (B),  the  Administrator  of  the  Health  Care  Fi- 
nancing Administration  may  disclose — 

"(i)  to  the  qualified  employer  referred  to  in  such  sub- 
paragraph the  name  and  TIN  of  each  individual  iden- 
tified under  such  subparagraph  as  having  received 
wages  from  the  employer  (hereinafter  in  this  subpara- 
graph referred  to  as  the  'employee ')  for  purposes  of  de- 
termining during  what  period  such  employee  or  the  em- 
ployee's spouse  may  be  (or  have  been)  covered  under  a 
group  health  plan  of  the  employer  and  what  benefits 
are  or  were  covered  under  the  plan  (including  the 
name,  address,  and  identifying  number  of  the  plan), 

"(ii)  to  any  group  health  plan  which  provides  or  pro- 
vided coverage  to  such  an  employee  or  spouse,  the  name 
of  such  employee  and  the  employee's  spouse  (if  the 
spouse  is  a  medicare  beneficiary)  and  the  name  and  ad- 


dress  of  the  employer,  and,  for  the  purpose  of  present- 
ing a  claim  to  the  plan — 

"(I)  the  TIN  of  such  employee  if  benefits  were 
paid  under  title  XVIII  of  the  Social  Security  Act 
with  respect  to  the  employee  during  a  period  in 
which  the  plan  was  a  primary  plan  (as  defined  in 
section  1862(b)(2)(A)  of  the  Social  Security  Act), 
and 

"(II)  the  TIN  of  such  spouse  if  benefits  were  paid 
under  such  title  with  respect  to  the  spouse  during 
such  period,  and 
"(Hi)  to  any  agent  of  such  Administrator  the  infor- 
mation referred  to  in  subparagraph  (B)  for  purposes  of 
carrying  out  clauses  (i)  and  (ii)  on  behalf  of  such  Ad- 
ministrator. 
"(D)  Special  rules. — 

"(i)  Restrictions  on  disclosure.— Information  may 
be  disclosed  under  this  paragraph  only  for  purposes  of 
and  to  the  extent  necessary  in,  determining  the  extent 
to  which  any  medicare  beneficiary  is  covered  under  any 
group  health  plan. 

"(ii)  Timely  response  to  requests. — Any  request 
made  under  subparagraph  (A)  or  (B)  shall  be  complied 
with  as  soon  as  possible  but  in  no  event  later  than  120 
days  after  the  date  the  request  was  made. 
"(E)  Definitions. — For  purposes  of  this  paragraph — 

"(i)  Medicare  beneficiary. — The  term  'medicare 
beneficiary1  means  an  individual  entitled  to  benefits 
under  part  A,  or  enrolled  under  part  B,  of  title  XVIII 
of  the  Social  Security  Act,  but  does  not  include  such  an 
individual  enrolled  in  part  A  under  section  1818. 

"(ii)  Group  health  plan. — The  term  'group  health 
plan '  means — 

"(I)  any  group  health  plan  (as  defined  in  section 
5000(b)(1)),  and 

"(II)  any  large  group  health  plan  (as  defined  in 
section  5000(b)(2)). 
"(Hi)  Qualified  employer. — The  term  'qualified  em- 
ployer' means,  for  a  calendar  year,  an  employer  which 
has  furnished  written  statements  under  section  6051 
with  respect  to  at  least  20  individuals  for  wages  paid 
in  the  year. 

"(F)  Termination. — Subparagraphs  (A)  and  (B)  shall  not 
apply  to — 

"(i)  any  request  made  after  September  30,  1991,  and 
"(ii)  any  request  made  before  such  date  for  informa- 
tion relating  to — 

"(I)  1990  or  thereafter  in  the  case  of  subpara- 
graph (A),  or 

"(II)  1991  or  thereafter  in  the  case  of  subpara- 
graph (B). " 
(B)  Safeguards. — 

(i)  Paragraph  (3)  of  section  6103(a)  of  such  Code  is 
amended  by  inserting  "(l)(12),  "  after  "(e)(l)(D)(iii),  ". 
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(ii)  Subparagraph  (A)  of  section  6103(p)(3)  of  such 
Code  is  amended  by  striking  "or  (11)"  and  inserting 
"(11),  or  (12)". 

(Hi)  Paragraph  (4)  of  section  6103(p)  of  such  Code  is 
amended  in  the  material  preceding  subparagraph  (A) 
by  striking  "or  (9)  shall"  and  inserting  "(9),  or  (12) 
shall". 

(iv)  Clause  (ii)  of  section  6103(p)(4)(F)  of  such  Code  is 
amended  by  striking  "or  (11)"  and  inserting  "(11),  or 
(12)". 

(v)  The  next  to  the  last  sentence  of  paragraph  (4)  of 
section  6103(p)  of  such  Code  is  amended  by  inserting 
"or  which  receives  any  information  under  subsection 
(l)(12)(B)  and  which  discloses  any  such  information  to 
any  agent"  before  ",  this  paragraph". 

(C)  Penalty. — Paragraph  (2)  of  section  7213(a)  of  such 
Code  is  amended  by  striking  "or  (10)"  and  inserting  "(10), 
or  (12)". 

(D)  Effective  date. — The  amendments  made  by  this 
paragraph  shall  take  effect  on  the  date  of  the  enactment  of 
this  Act. 

(2)  Responsibilities  of  hcfa. — 

(A)  In  general. — Section  1862(b)  of  the  Social  Security 
Act  (42  U.S.C.  1395y(b)),  as  amended  by  subsection  (b)(1)  of 
this  section,  is  amended  by  inserting  after  paragraph  (4)  the 
following  new  paragraph: 
"(5)  Identification  of  secondary  payer  situations. — 
"(A)  Requesting  matching  information. — 

"(i)  Commissioner  of  social  security. — The  Com- 
missioner of  Social  Security  shall,  not  less  often  than 
annually,  transmit  to  the  Secretary  of  the  Treasury  a 
list  of  the  names  and  TINs  of  medicare  beneficiaries 
(as  defined  in  section  6103(l)(12)  of  the  Internal  Reve- 
nue Code  of  1986)  and  request  that  the  Secretary  dis- 
close to  the  Commissioner  the  information  described  in 
subparagraph  (A)  of  such  section. 

"(ii)  Administrator. — The  Administrator  of  the 
Health  Care  Financing  Administration  shall  request, 
not  less  often  than  annually,  the  Commissioner  of  the 
Social  Security  Administration  to  disclose  to  the  Ad- 
ministrator the  information  described  in  subparagraph 
(B)  of  section  6103(l)(12)  of  the  Internal  Revenue  Code 
of  1986. 

"(B)  Disclosure  to  fiscal  intermediaries  and  carri- 
ers.— In  addition  to  any  other  information  provided  under 
this  title  to  fiscal  intermediaries  and  carriers,  the  Adminis- 
trator shall  disclose  to  such  intermediaries  and  carriers  (or 
to  such  a  single  intermediary  or  carrier  as  the  Secretary 
may  designate)  the  information  received  under  subpara- 
graph (A)  for  the  purposes  of  carrying  out  this  subsection. 
"(C)  Contacting  employers. — 

"(i)  In  general. — With  respect  to  each  individual  (in 
this  subparagraph  referred  to  as  an  'employee)  who 
was  furnished  a  written  statement  under  section  6051 
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of  the  Internal  Revenue  Code  of  1986  by  a  qualified 
employer  (as  defined  in  section  6103(l)(12)(D)(iii)  of 
such  Code),  as  disclosed  under  subparagraph  (B),  the 
appropriate  fiscal  intermediary  or  carrier  shall  contact 
the  employer  in  order  to  determine  during  what  period 
the  employee  or  employees  spouse  may  be  (or  have  been) 
covered  under  a  group  health  plan  of  the  employer  and 
the  nature  of  the  coverage  that  is  or  was  provided 
under  the  plan  (including  the  name,  address,  and  iden- 
tifying number  of  the  plan). 

"(U)  Employer  response.  —  Within  30  days  of  the 
date  of  receipt  of  the  inquiry,  the  employer  shall  notify 
the  intermediary  or  carrier  making  the  inquiry  as  to 
the  determinations  described  in  clause  (i).  An  employer 
(other  than  a  Federal  or  other  governmental  entity) 
who  willfully  or  repeatedly  fails  to  provide  timely  and 
accurate  notice  in  accordance  with  the  previous  sen- 
tence shall  be  subject  to  a  civil  money  penalty  of  not  to 
exceed  $1,000  for  each  individual  with  respect  to  which 
such  an  inquiry  is  made.  The  provisions  of  section 
1128A  (other  than  subsections  (a)  and  (b))  shall  apply 
to  a  civil  money  penalty  under  the  previous  sentence  in 
the  same  manner  as  such  provisions  apply  to  a  penalty 
or  proceeding  under  section  1128A(a). 

"(Hi)  Sunset  on  requirement. — Clause  (ii)  shall  not 
apply  to  inquiries  made  after  September  30,  1991.  " 
(B)  Deadline  for  first  request. — The  Commissioner  of 
Social  Security  shall  first — 

(i)  transmit  to  the  Secretary  of  the  Treasury  informa- 
tion under  paragraph  (5)(A)(i)  of  section  1862(b)  of  the 
Social  Security  Act  (as  inserted  by  subparagraph  (A)), 
and 

(ii)  request  from  the  Secretary  disclosure  of  informa- 
tion described  in  section  6013(l)(12)(A)  of  the  Internal 
Revenue  Code  of  1986, 

by  not  later  than  14  days  after  the  date  of  the  enactment  of 
this  Act. 

(b)  Uniform  Enforcement  and  Coordination  of  Benefits.— 
(1)  In  general. — Section  1862  of  the  Social  Security  Act  (42 
U.S.C.  1395y)  is  amended— 

(A)  in  the  heading,  by  adding  at  the  end  the  following: 
"and  medicare  as  secondary  payer  ";  and 

(B)  by  amending  subsection  (b)  to  read  as  follows: 
"(b)  Medicare  as  Secondary  Payer.— 

u(l)  Requirements  of  group  health  plans. — 

"(A)  Working  aged  under  group  health  plans. — 
"(i)  In  general. — A  group  health  plan — 

"(I)  may  not  take  into  account,  for  any  item  or 
service  furnished  to  an  individual  65  years  of  age 
or  older  at  the  time  the  individual  is  covered 
under  the  plan  by  reason  of  the  current  employ- 
ment of  the  individual  (or  the  individual  s  spouse), 
that  the  individual  is  entitled  to  benefits  under 
this  title  under  section  226(a),  and 
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"(II)  shall  provide  that  any  employee  aged  65  or 
older,  and  any  employee's  spouse  age  65  or  older, 
shall  be  entitled  to  the  same  benefits  under  the  plan 
under  the  same  conditions  as  any  employee,  and  the 
spouse  of  such  employee,  under  age  65. 
"(ii)  Exclusion  of  group  health  plan  of  a  small 
employer. — Clause  (i)  shall  not  apply  to  a  group 
health  plan  unless  the  plan  is  sponsored  by  or  contrib- 
uted to  by  an  employer  that  has  20  or  more  employees 
for  each  working  day  in  each  of  20  or  more  calendar 
weeks  in  the  current  calendar  year  or  the  preceding  cal- 
endar year. 

"(Hi)  Exception  for  small  employers  in  multiem- 
ployer    OR     MULTIPLE     EMPLOYER     GROUP  HEALTH 

plans. — Clause  (i)  also  shall  not  apply  with  respect  to 
individuals  enrolled  in  a  multiemployer  or  multiple 
employer  group  health  plan  if  the  coverage  of  the  indi- 
viduals under  the  plan  is  by  virtue  of  employment  with 
an  employer  that  does  not  have  20  or  more  employees 
for  each  working  day  in  each  of  20  or  more  calendar 
weeks  in  the  current  calendar  year  or  the  preceding  cal- 
endar year;  except  that  the  exception  provided  in  this 
clause  shall  only  apply  if  the  plan  elects  treatment 
under  this  clause. 

"(iv)  Exception  for  individuals  with  end  stage 
renal  disease. — Clause  (i)  shall  not  apply  to  an  item 
or  service  furnished  in  a  month  to  an  individual  if  for 
the  month  the  individual  is,  or  would  upon  application 
be,  entitled  to  benefits  under  section  226A. 

"(v)  Group  health  plan  defined. — In  this  subpara- 
graph, and  subparagraph  (C),  the  term  'group  health 
plan'  has  the  meaning  given  such  term  in  section 
5000(b)(1)  of  the  Internal  Revenue  Code  of  1986. 
"(B)  Disabled  active  individuals  in  large  group 

HEALTH  PLANS.— 

"(i)  In  general. — A  large  group  health  plan  (as  de- 
fined in  clause  (iv)(II))  may  not  take  into  account  that 
an  active  individual  (as  defined  in  clause  (iv)(D)  is  en- 
titled to  benefits  under  this  title  under  section  226(b). 

"(ii)  Exception  for  individuals  with  end  stage 
renal  disease. — Clause  (i)  shall  not  apply  to  an  item 
or  service  furnished  in  a  month  to  an  individual  if  for 
the  month  the  individual  is,  or  would  upon  application 
be,  entitled  to  benefits  under  section  226A. 

(Hi)  Sunset. — Clause  (i)  shall  only  apply  to  items 
and  services  furnished  on  or  after  January  1,  1987,  and 
before  January  1,  1992. 

"(iv)  Definitions. — In  this  subparagraph: 

"(I)  Active  individual. — The  term  'active  indi- 
vidual1 means  an  employee  (as  may  be  defined  in 
regulations),  the  employer,  self-employed  individ- 
ual (such  as  the  employer),  an  individual  associat- 
ed with  the  employer  in  a  business  relationship,  or 
a  member  of  the  family  of  any  of  such  persons. 
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"(II)  Large  group  health  plan.— The  term 
'large  group  health  plan'  has  the  meaning  given 
such  term  in  section  5000(b)(2)  of  the  Internal  Rev- 
enue Code  of  1986. 
"(C)  Individuals  with  end  stage  renal  disease.— A 
group  health  plan  fas  defined  in  subparagraph  (A)(v)) — 

"(i)  may  not  take  into  account  that  an  individual  is 
entitled  to  benefits  under  this  title  solely  by  reason  of 
section  22 6 A  during  the  12-month  period  which  begins 
with  the  earlier  of— 

"(I)  the  month  in  which  a  regular  course  of 
renal  dialysis  is  initiated,  or 

"(II)  in  the  case  of  an  individual  who  receives  a 
kidney  transplant,  the  first  month  in  which  he 
would  be  eligible  for  benefits  under  part  A  (if  he 
had  filed  an  application  for  such  benefits)  under 
the  provisions  of  section  226A(b)(l)(B);  and 
"(ii)  may  not  differentiate  in  the  benefits  it  provides 
between  individuals  having  end  stage  renal  disease 
and  other  individuals  covered  by  such  plan  on  the 
basis  of  the  existence  of  end  stage  renal  disease,  the 
need  for  renal  dialysis,  or  in  any  other  manner; 
except  that  clause  (ii)  shall  not  prohibit  a  plan  from  taking 
into  account  that  an  individual  is  entitled  to  benefits 
under  this  title  solely  by  reason  of  section  226A  after  the 
end  of  the  12-month  period  described  in  clause  (i). 
"(2)  Medicare  secondary  payer. — 

"(A)  In  general. — Payment  under  this  title  may  not  be 
made,  except  as  provided  in  subparagraph  (B),  with  respect 
to  any  item  or  service  to  the  extent  that — 

"(i)  payment  has  been  made,  or  can  reasonably  be  ex- 
pected to  be  made,  with  respect  to  the  item  or  service  as 
required  under  paragraph  (1),  or 

"(ii)  payment  has  been  made,  or  can  reasonably  be 
expected  to  be  made  promptly  (as  determined  in  accord- 
ance with  regulations)  under  a  workmen's  compensa- 
tion law  or  plan  of  the  United  States  or  a  State  or 
under  an  automobile  or  liability  insurance  policy  or 
plan  (including  a  self-insured  plan)  or  under  no  fault 
insurance. 

In  this  subsection,  the  term  'primary  plan'  means  a  group 
health  plan  or  large  group  health  plan,  to  the  extent  that 
clause  (i)  applies,  and  a  workmen's  compensation  law  or 
plan,  an  automobile  or  liability  insurance  policy  or  plan 
(including  a  self-insured  plan)  or  under  no  fault  insurance, 
to  the  extent  that  clause  (ii)  applies. 
"(B)  Conditional  payment. — 

"(i)  Primary  plans. — Any  payment  under  this  title 
with  respect  to  any  item  or  service  to  which  subpara- 
graph (A)  applies  shall  be  conditioned  on  reimburse- 
ment to  the  appropriate  Trust  Fund  established  by  this 
title  when  notice  or  other  information  is  received  that 
payment  for  such  item  or  service  has  been  or  could  be 
made  under  such  subparagraph. 
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"(ii)  Action  by  united  states. — In  order  to  recover 
payment  under  this  title  for  such  an  item  or  service, 
the  United  States  may  bring  an  action  against  any 
entity  which  is  required  or  responsible  under  this  sub- 
section to  pay  with  respect  to  such  item  or  service  (or 
any  portion  thereof)  under  a  primary  plan  (and  may,  in 
accordance  with  paragraph  (S)(A)  collect  double  dam- 
ages against  that  entity),  or  against  any  other  entity 
(including  any  physician  or  provider)  that  has  received 
payment  from  that  entity  with  respect  to  the  item  or 
service,  and  may  join  or  intervene  in  any  action  related 
to  the  events  that  gave  rise  to  the  need  for  the  item  or 
service. 

"(Hi)  Subrogation  rights. — The  United  States  shall 
be  subrogated  (to  the  extent  of  payment  made  under 
this  title  for  such  an  item  or  service)  to  any  right  under 
this  subsection  of  an  individual  or  any  other  entity  to 
payment  with  respect  to  such  item  or  service  under  a 
primary  plan. 

"(iv)  Waiver  of  rights. — The  Secretary  may  waive 
(in  whole  or  in  part)  the  provisions  of  this  subpara- 
graph in  the  case  of  an  individual  claim  if  the  Secre- 
tary determines  that  the  waiver  is  in  the  best  interests 
of  the  program  established  under  this  title. 
"(3)  Enforcement. — 

"(A)  Private  cause  of  action. — There  is  established  a 
private  cause  of  action  for  damages  (which  shall  be  in  an 
amount  double  the  amount  otherwise  provided)  in  the  case 
of  a  primary  plan  which  fails  to  provide  for  primary  pay- 
ment (or  appropriate  reimbursement)  in  accordance  with 
such  paragraphs  (1)  and  (2)(A). 

"(B)  Reference  to  excise  tax  with  respect  to  non- 
conforming group  health  plans. — For  provision  impos- 
ing an  excise  tax  with  respect  to  nonconforming  group 
health  plans,  see  section  5000  of  the  Internal  Revenue  Code 
of  1986. 

"(4)  Coordination  of  benefits. — Where  payment  for  an  item 
or  service  by  a  primary  plan  is  less  than  the  amount  of  the 
charge  for  such  item  or  service  and  is  not  payment  in  full,  pay- 
ment may  be  made  under  this  title  (without  regard  to  deducti- 
bles and  coinsurance  under  this  title)  for  the  remainder  of  such 
charge,  but — 

"(A)  payment  under  this  title  may  not  exceed  an  amount 
which  would  be  payable  under  this  title  for  such  item  or 
service  if  paragraph  (2)(A)  did  not  apply;  and 

"(B)  payment  under  this  title,  when  combined  with  the 
amount  payable  under  the  primary  plan,  may  not  exceed — 
"(i)  in  the  case  of  an  item  or  service  payment  for 
which  is  determined  under  this  title  on  the  basis  of 
reasonable  cost  (or  other  cost-related  basis)  or  under 
section  1886,  the  amount  which  would  be  payable 
under  this  title  on  such  basis,  and 

"(ii)  in  the  case  of  an  item  or  service  for  which  pay- 
ment is  authorized  under  this  title  on  another  basis — 
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"(I)  the  amount  which  would  be  payable  under 
the  primary  plan  (without  regard  to  deductibles 
and  coinsurance  under  such  plan),  or 

"(II)  the  reasonable  charge  or  other  amount 
which  would  be  payable  under  this  title  (without 
regard  to  deductibles  and  coinsurance  under  this 
title), 

whichever  is  greater. ". 

(2)  Enforcement  through  excise  tax. — Section  5000  of  the 
Internal  Revenue  Code  of  1986  is  amended — 

(A)  by  striking  "LARGE"  in  the  heading; 

(B)  in  subsection  (a),  by  striking  "large"  each  place  it  ap- 
pears; and 

(C)  by  amending  subsections  (b)  and  (c)  to  read  as  follows: 
"(b)  Group  Health  Plan  and  Large  Group  Health  Plan. — For 

purposes  of  this  section — 

"(1)  Group  health  plan.— The  term  'group  health  plan' 
means  any  plan  of,  or  contributed  to  by,  an  employer  (including 
a  self-insured  plan)  to  provide  health  care  (directly  or  otherwise) 
to  the  employer  s  employees,  former  employees,  or  the  families  of 
such  employees  or  former  employees. 

"(2)  Large  group  health  plan. — The  term  'large  group 
health  plan'  means  a  plan  of,  or  contributed  to  by,  an  employer 
or  employee  organization  (including  a  self  insured  plan)  to  pro- 
vide health  care  (directly  or  otherwise)  to  the  employees,  former 
employees,  the  employer,  others  associated  or  formerly  associat- 
ed with  the  employer  in  a  business  relationship,  or  their  fami- 
lies, that  covers  employees  of  at  least  one  employer  that  normal- 
ly employed  at  least  100  employees  on  a  typical  business  day 
during  the  previous  calendar  year. 
"(c)  Nonconforming  Group  Health  Plan. — For  purposes  of  this 
section,  the  term  'nonconforming  group  health  plan'  means  a  group 
health  plan  or  large  group  health  plan  that  at  any  time  during  a 
calendar  year  does  not  comply  with  the  requirements  of  subpara- 
graphs (A)  and  (C)  or  subparagraph  (B),  respectively,  of  section 
1862(b)(1)  of  the  Social  Security  Act.  ". 

(3)  Repeal  of  certain  alternative  enforcement  provi- 
sions.— 

(A)  Denial  of  deduction  for  group  health  plans. — 
Subsection  (i)  of  section  162  of  such  Code  (relating  to  group 
health  plans)  is  repealed. 

(B)  Conforming  amendment. — Section  4980B(g)(2)  of 
such  Code  is  amended  by  striking  "162(i)"  and  inserting 
"5000(b)(1)". 

(C)  Age  discrimination  in  employment  act. — The  Age 
Discrimination  in  Employment  Act  of  1967  is  amended — 

(i)  by  striking  subsection  (g)  of  section  4,  and 

(ii)  in  section  12(a),  by  striking  "(except  the  provi- 
sions of  section  4(g))". 

(4)  Clerical  and  conforming  amendments. — 

(A)  Chapter  47  of  the  Internal  Revenue  Code  of  1986  is 
amended — 

(i)  in  the  heading,  by  striking  "LARGE",  and 

(ii)  in  the  table  of  sections,  by  striking  "large". 
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(B)  The  item  in  the  table  of  chapters  of  subtitle  D  of  such 
Code  relating  to  chapter  47  is  amended  by  striking  "large". 

(C)  Sections  1837(i)  and  1839(b)  of  the  Social  Security  Act 
(42  U.S.C.  1395p(i),  1395r(b))  are  each  amended  by  striking 
"1862(b)(3)(A)(iv)"  and  "1862(b)(4)(B)"  each  place  each  ap- 
pears and  inserting  "1862(b)(l)(A)(vi)"  and 
ii1862(b)(D(B)(ivy\  respectively. 

(5)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  items  and  services  furnished  after  the  date 
of  the  enactment  of  this  Act. 

(c)  Special  Enrollment  Period  for  Disabled  Employees. — 

(1)  In  general. — Section  1837(i)  of  the  Social  Security  Act  (42 
U.S.C.  1395p(i))  is  amended— 

(A)  in  paragraph  (1) — 

(i)  by  striking  subparagraph  (A), 

(ii)  by  redesignating  subparagraphs  (B)  and  (C)  as 
subparagraphs  (A)  and  (B),  respectively,  and 

(Hi)  in  the  second  sentence,  by  inserting  "not  de- 
scribed in  the  previous  sentence"  after  "In  the  case  of 
an  individual";  and 

(B)  in  paragraph  (2) — 

(i)  in  subparagraph  (B)(i),  by  striking  "(1)(B)"  and  in- 
serting "(1)(A)", 

(ii)  by  striking  subparagraph  (A), 

(Hi)  by  redesignating  subparagraphs  (B)  through  (D) 
as  subparagraphs  (A)  and  (C),  respectively,  and 

(iv)  in  the  second  sentence,  by  inserting  "not  de- 
scribed in  the  previous  sentence"  after  "In  the  case  of 
an  individual". 

(2)  Conforming  amendment. — The  second  sentence  of  section 
1839(b)  of  such  Act  (42  U.S.C.  1395r(b))  is  amended  by  striking 
"during  which  the  individual  has  attained  the  age  of  65  and". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  enrollments  occurring  after,  and  premiums 
for  months  after,  the  second  calendar  quarter  beginning  after 
the  date  of  the  enactment  of  this  Act. 

(d)  No  Matching  Based  on  Private  Activities  Required  in 
Fiscal  Intermediary  Agreements  and  Carrier  Contracts. — 

(1)  Fiscal  intermediary  agreements. — Section  1816(c)(1)  of 
the  Social  Security  Act  (42  U.S.C.  1395h(c)(l))  is  amended  by 
adding  at  the  end  the  following:  "The  Secretary  may  not  re- 
quire, as  a  condition  of  entering  into  or  renewing  an  agreement 
under  this  section  or  under  section  1871,  that  a  fiscal  interme- 
diary match  data  obtained  other  than  in  its  activities  under 
this  part  with  data  used  in  the  administration  of  this  part  for 
purposes  of  identifying  situations  in  which  the  provisions  of  sec- 
tion 1862(b)  may  apply. ". 

(2)  Carrier  contracts.— Section  1842(b)(2)(A)  of  such  Act  (42 
U.S.C.  1395u(b)(2)(A))  is  amended  by  adding  at  the  end  the  fol- 
lowing: "The  Secretary  may  not  require,  as  a  condition  of  enter- 
ing into  or  renewing  a  contract  under  this  section  or  under  sec- 
tion 1871,  that  a  carrier  match  data  obtained  other  than  in  its 
activities  under  this  part  with  data  used  in  the  administration 
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of  this  part  for  purposes  of  identifying  situations  in  which  sec- 
tion 1862(b)  may  apply. ". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  agreements  and  contracts  entered  into  or  re- 
newed on  or  after  the  date  of  the  enactment  of  this  Act. 
(e)  Treatment  of  Employment  as  a  Member  of  a  Religious 
Order. — 

(1)  In  general. — Section  1862(b)(1)  of  the  Social  Security  Act 
(42  U.S.C.  1395y(b)(V),  as  amended  by  subsection  (b)(1)  of  this 
section,  is  amended  by  adding  at  the  end  the  following  new  sub- 
paragraph: 

"(D)  Treatment  of  certain  members  of  religious 
orders. — In  this  subsection,  an  individual  shall  not  be 
considered  to  be  employed,  or  an  employee,  with  respect  to 
the  performance  of  services  as  a  member  of  a  religious  order 
which  are  considered  employment  only  by  virtue  of  an  elec- 
tion made  by  the  religious  order  under  section  3121(r)  of  the 
Internal  Revenue  Code  of  1986.  ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  items  and  services  furnished  on  or  after  October 
I  1989. 

SEC.  6203.  PA  YMENT  FOR  END  STAGE  RENAL  DISEASE  SERVICES. 

(a)  Maintenance  of  Current  Composite  Rate. — 

(1)  In  general. — Section  9335(a)(1)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  is  amended — 

(A)  by  striking  "and  before  October  1,  1988"  and  inserting 
"and  before  October  1,  1990"  and 

(B)  by  adding  at  the  end  the  following:  "No  change  may 
be  made  in  the  base  rate  in  effect  as  of  September  30,  1990, 
unless  the  Secretary  makes  such  change  in  accordance  with 
notice  and  comment  requirements  set  forth  in  section 
1871(b)(1). ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  take  effect  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 

(b)  Requirements  for  Patients  Dealing  Directly  With  Medi- 
care.— 

(1)  Limitation  on  amount  of  payment  generally. — Section 
1881(b)(7)  of  the  Social  Security  Act  (42  U.S.C.  1395rr(b)(7))  is 
amended  by  inserting  after  the  second  sentence  the  following 
new  sentence:  "The  amount  of  a  payment  made  under  any 
method  other  than  a  method  based  on  a  single  composite 
weighted  formula  may  not  exceed  the  amount  (or,  in  the  case  of 
continuous  cycling  peritoneal  dialysis,  130  percent  of  the 
amount)  of  the  median  payment  that  would  have  been  made 
under  the  formula  for  hospital-based  facilities.  ". 

(2)  Agreements  with  providers  of  services. — Section 
1881(b)(4)  of  such  Act  (42  U.S.C.  1395rr(b)(4))  is  amended— 

(A)  by  striking  "(4)"  and  inserting  "(4)(A)",  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  The  Secretary  shall  make  payments  to  a  supplier  of  home  di- 
alysis supplies  and  equipment  furnished  to  a  patient  whose  self-care 
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home  dialysis  is  not  under  the  direct  supervision  of  an  approved 
provider  of  services  or  renal  dialysis  facility  only  in  accordance  with 
a  written  agreement  under  which — 

"(i)  the  patient  certifies  that  the  supplier  is  the  sole  provider 
of  such  supplies  and  equipment  to  the  patient, 

"(ii)  the  supplier  agrees  to  receive  payment  for  the  cost  of  such 
supplies  and  equipment  only  on  an  assignment-related  basis, 
and 

"(Hi)  the  supplier  certifies  that  it  has  entered  into  a  written 
agreement  with  an  approved  provider  of  services  or  renal  dialy- 
sis facility  under  which  such  provider  or  facility  agrees  to  fur- 
nish to  such  patient  all  self-care  home  dialysis  support  services 
and  all  other  necessary  dialysis  services  and  supplies,  including 
institutional  dialysis  services  and  supplies  and  emergency  serv- 
ices. ". 

(3)  Effective  Date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  dialysis  services,  supplies,  and 
equipment  furnished  on  or  after  February  1,  1990. 

SEC  6204.  PHYSICIAN  OWNERSHIP  OF,  AND  REFERRAL  TO,  HEALTH  CARE 
ENTITIES. 

(a)  Prohibition  of  Certain  Financial  Arrangements  Between 
Referring  Physicians  and  Clinical  Laboratories. — Title  XVIII 
of  the  Social  Security  Act  is  amended  by  inserting  after  section  1876 
the  following  new  section: 

''limitation  on  certain  physician  referrals 

"Sec.  1877.  (a)  Prohibition  of  Certain  Referrals. — 

"(1)  In  general. — Except  as  provided  in  subsection  (b),  if  a 
physician  (or  immediate  family  member  of  such  physician)  has 
a  financial  relationship  with  an  entity  specified  in  paragraph 
(2),  then— 

"(A)  the  physician  may  not  make  a  referral  to  the  entity 
for  the  furnishing  of  clinical  laboratory  services  for  which 
payment  otherwise  may  be  made  under  this  title,  and 

"(B)  the  entity  may  not  present  or  cause  to  be  presented  a 
claim  under  this  title  or  bill  to  any  individual,  third  party 
payor,  or  other  entity  for  clinical  laboratory  services  fur- 
nished pursuant  to  a  referral  prohibited  under  subpara- 
graph (A). 

"(2)  Financial  relationship  specified. — For  purposes  of 
this  section,  a  financial  relationship  of  a  physician  (or  immedi- 
ate family  member)  with  an  entity  specified  in  this  paragraph 
is — 

"(A)  except  as  provided  in  subsections  (c),  (d),  and  (e),  an 
ownership  or  investment  interest  in  the  entity;  or 

"(B)  except  as  provided  in  subsection  (e),  a  compensation 
arrangement  (as  defined  in  subsection  (h)(1)(A))  between  the 
physician  (or  immediate  family  member)  and  the  entity. 
An  ownership  or  investment  interest  described  in  subparagraph 
(A)  may  be  through  equity,  debt,  or  other  means. 
"(b)  General  Exceptions  to  Both  Ownership  and  Compensa- 
tion Arrangement  Prohibitions. — Subsection  (a)(1)  shall  not 
apply  in  the  following  cases: 
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"(1)  Physicians  '  services. — In  the  case  of  physicians '  services 
(as  defined  in  section  1861(q))  provided  personally  by  (or  under 
the  personal  supervision  of)  another  physician  in  the  same 
group  practice  (as  defined  in  subsection  (h)(4))  as  the  referring 
physician. 

"(2)  In-office  ancillary  services. — In  the  case  of  services — 
"(A)  that  are  furnished — 

"(i)  personally  by  the  referring  physician,  personally 
by  a  physician  who  is  a  member  of  the  same  group 
practice  as  the  referring  physician,  or  personally  by  in- 
dividuals who  are  employed  by  such  physician  or  group 
practice  and  who  are  personally  supervised  by  the  phy- 
sician or  by  another  physician  in  the  group  practice, 
and 

u(ii)(I)  in  a  building  in  which  the  referring  physician 
(or  another  physician  who  is  a  member  of  the  same 
group  practice)  furnishes  physicians '  services  unrelated 
to  the  furnishing  of  clinical  laboratory  services,  or 

"(II)  in  the  case  of  a  referring  physician  who  is  a 
member  of  a  group  practice,  in  another  building  which 
is  used  by  the  group  practice  for  the  centralized  provi- 
sion of  the  group's  clinical  laboratory  services,  and 
"(B)  that  are  billed  by  the  physician  performing  or  super- 
vising the  services,  by  a  group  practice  of  which  such  physi- 
cian is  a  member,  or  by  an  entity  that  is  wholly  owned  by 
such  physician  or  such  group  practice, 
if  the  ownership  or  investment  interest  in  such  services  meets 
such  other  requirements  as  the  Secretary  may  impose  by  regula- 
tion as  needed  to  protect  against  program  or  patient  abuse. 
"(3)  Prepaid  plans. — In  the  case  of  services  furnished — 

"(A)  by  an  organization  with  a  contract  under  section 
1876  to  an  individual  enrolled  with  the  organization, 

"(B)  by  an  organization  described  in  section  1833(a)(1)(A) 
to  an  individual  enrolled  with  the  organization,  or 

"(C)  by  an  organization  receiving  payments  on  a  prepaid 
basis,  under  a  demonstration  project  under  section  402(a)  of 
the  Social  Security  Amendments  of  1967  or  under  section 
222(a)  of  the  Social  Security  Amendments  of  1972,  to  an  in- 
dividual enrolled  with  the  organization. 
"(5)  Other  permissible  exceptions.— In  the  case  of  any 
other  financial  relationship  which  the  Secretary  determines, 
and  specifies  in  regulations,  does  not  pose  a  risk  of  program  or 
patient  abuse. 

"(c)  General  Exception  Related  Only  to  Ownership  or  In- 
vestment Prohibition  for  Ownership  in  Publicly-Traded  Secu- 
rities.— Ownership  of  investment  securities  (including  shares  or 
bonds,  debentures,  notes,  or  other  debt  instruments)  which  were  pur- 
chased on  terms  generally  available  to  the  public  and  which  are  in 
a  corporation  that — 

"(1)  is  listed  for  trading  on  the  New  York  Stock  Exchange  or 
on  the  American  Stock  Exchange,  or  is  a  national  market 
system  security  traded  under  an  automated  interdealer  quota- 
tion system  operated  by  the  National  Association  of  Securities 
Dealers,  and 
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"(2)  had,  at  the  end  of  the  corporation's  most  recent  fiscal 
year,  total  assets  exceeding  $100,000,000, 
shall  not  be  considered  to  be  an  ownership  or  investment  interest  de- 
scribed in  subsection  (a)(2)(A). 

"(d)  Additional  Exceptions  Related  Only  to  Ownership  or 
Investment  Prohibition— The  following,  if  not  otherwise  excepted 
under  subsection  (b),  shall  not  be  considered  to  be  an  ownership  or 
investment  interest  described  in  subsection  (a)(2)(A): 

(1)  Hospitals  in  Puerto  rico. — In  the  case  of  clinical  labo- 
ratory services  provided  by  a  hospital  located  in  Puerto  Rico. 

"(2)  Rural  provider. — In  the  case  of  clinical  laboratory  serv- 
ices if  the  laboratory  furnishing  the  services  is  in  a  rural  area 
(as  defined  in  section  1886(d)(2)(D)). 

"(3)  Hospital  ownership. — In  the  case  of  clinical  laboratory 
services  provided  by  a  hospital  (other  than  a  hospital  described 
in  paragraph  (1))  if— 

"(A)  the  referring  physician  is  authorized  to  perform  serv- 
ices at  the  hospital,  and 

"(B)  the  ownership  or  investment  interest  is  in  the  hospi- 
tal itself  (and  not  merely  in  a  subdivision  thereof). 
"(e)  Exceptions  Relating  to  Other  Compensation  Arrange- 
ments.— The  following  shall  not  be  considered  to  be  a  compensation 
arrangement  described  in  subsection  (a)(2)(B): 

"(1)  Rental  of  office  space. — Payments  made  for  the  rental 
or  lease  of  office  space  if— 

"(A)  there  is  a  written  agreement,  signed  by  the  parties, 
for  the  rental  or  lease  of  the  space,  which  agreement — 

"(i)  specifies  the  space  covered  by  the  agreement  and 
dedicated  for  the  use  of  the  lessee, 

"(ii)  provides  for  a  term  of  rental  or  lease  of  at  least 
one  year; 

"(Hi)  provides  for  payment  on  a  periodic  basis  of  an 
amount  that  is  consistent  with  fair  market  value; 

"(iv)  provides  for  an  amount  of  aggregate  payments 
that  does  not  vary  (directly  or  indirectly)  based  on  the 
volume  or  value  of  any  referrals  of  business  between 
the  parties;  and 

"(v)  would  be  considered  to  be  commercially  reasona- 
ble even  if  no  referrals  were  made  between  the  parties; 
"(B)  in  the  case  of  rental  or  lease  of  office  space  in  which 
a  physician  who  is  an  interested  investor  (or  an  interested 
investor  who  is  an  immediate  family  member  of  the  physi- 
cian) has  an  ownership  or  investment  interest,  the  office 
space  is  in  the  same  building  as  the  building  in  which  the 
physician  (or  group  practice  of  which  the  physician  is  a 
member)  has  a  practice;  and 

"(C)  the  arrangement  meets  such  other  requirements  as 
the  Secretary  may  impose  by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 
"(2)  Employment  and  service  arrangements  with  hospi- 
tals.— An  arrangement  between  a  hospital  and  a  physician  (or 
immediate  family  member)  for  the  employment  of  the  physician 
(or  family  member)  or  for  the  provision  of  administrative  serv- 
ices, if— 
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"(A)  the  arrangement  is  for  identifiable  services; 
"(B)  the  amount  of  the  remuneration  under  the  arrange- 
ment— 

"(i)  is  consistent  with  the  fair  market  value  of  the 
services,  and 

"(ii)  is  not  determined  in  a  manner  that  takes  into 
account  (directly  or  indirectly)  the  volume  or  value  of 
any  referrals  by  the  referring  physician; 
"(C)  the  remuneration  is  provided  pursuant  to  an  agree- 
ment which  would  be  commercially  reasonable  even  if  no 
referrals  were  made  to  the  hospital;  and 

"(D)  the  arrangement  meets  such  other  requirements  as 
the  Secretary  may  impose  by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 
"(3)  Other  service  arrangements. — Remuneration  from  an 
entity  (other  than  a  hospital)  under  an  arrangement  if— 
"(A)  the  arrangement  is— 

"(i)  for  specific  identifiable  services  as  the  medical 
director  or  as  a  member  of  a  medical  advisory  board  at 
the  entity  pursuant  to  a  requirement  of  this  title, 

"(ii)  for  specific  identifiable  physicians '  services  to  be 
furnished  to  an  individual  receiving  hospice  care  if 
payment  for  such  services  may  only  be  made  under  this 
title  as  hospice  care, 

"(Hi)  for  specific  physicians'  services  furnished  to  a 
nonprofit  blood  center,  or 

"(iv)  for  specific  identifiable  administrative  services 
(other  than  direct  patient  care  services),  but  only  under 
exceptional  circumstances  specified  by  the  Secretary  in 
regulations; 

"(B)  the  requirements  described  in  subparagraphs  (B)  and 
(C)  of  paragraph  (2)  are  met  with  respect  to  the  entity  in  the 
same  manner  as  they  apply  to  a  hospital;  and 

"(C)  the  arrangement  meets  such  other  requirements  as 
the  Secretary  may  impose  by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 
"(4)  Physician  recruitment. — In  the  case  of  remuneration 
which  is  provided  by  a  hospital  to  a  physician  to  induce  the 
physician  to  relocate  to  the  geographic  area  served  by  the  hospi- 
tal in  order  to  be  a  member  of  the  medical  staff  of  the  hospital, 
if- 

"(A)  the  physician  is  not  required  to  refer  patients  to  the 
hospital, 

"(B)  the  amount  of  the  remuneration  under  the  arrange- 
ment is  not  determined  in  a  manner  that  takes  into  account 
(directly  or  indirectly)  the  volume  or  value  of  any  referrals 
by  the  referring  physician,  and 

"(C)  the  arrangement  meets  such  other  requirements  as 
the  Secretary  may  impose  by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 
"(5)  Isolated  transactions. — In  the  case  of  an  isolated  fi- 
nancial transaction,  such  as  a  one-time  sale  of  property,  if— 
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"(A)  the  requirements  described  in  subparagraphs  (B)  and 
(C)  of  paragraph  (2)  are  met  with  respect  to  the  entity  in  the 
same  manner  as  they  apply  to  a  hospital,  and 

"(B)  the  transaction  meets  such  other  requirements  as  the 
Secretary  may  impose  by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 
"(6)  Salaried  physicians  in  a  group  practice. — A  compen- 
sation arrangement  involving  payment  by  a  group  practice  of 
the  salary  of  a  physician  member  of  the  group  practice. 
"(f)  Reporting  Requirements. — Each  entity  providing  covered 
items  or  services  for  which  payment  may  be  made  under  this  title 
shall  provide  the  Secretary  with  the  information  concerning  the  en- 
tity's ownership  arrangements,  including — 

"(1)  the  covered  items  and  services  provided  by  the  entity,  and 
(2)  the  names  and  all  of  the  medicare  provider  numbers  of 
the  physicians  who  are  interested  investors  or  who  are  immedi- 
ate relatives  of  interested  investors. 
Such  information  shall  be  provided  in  such  form,  manner,  and  at 
such  times  as  the  the  Secretary  shall  specify.  Such  information 
shall  first  be  provided  not  later  than  1  year  after  the  date  of  the 
enactment  of  this  section. 
"(g)  Sanctions. — 

"(1)  Denial  of  payment. — No  payment  may  be  made  under 
this  title  for  a  clinical  laboratory  service  which  is  provided  in 
violation  of  subsection  (a)(1). 

"(2)  Requiring  refunds  for  certain  claims. — If  a  person 
collects  any  amounts  that  were  billed  in  violation  of  subsection 
(a)(1),  the  person  shall  be  liable  to  the  individual  for,  and  shall 
refund  on  a  timely  basis  to  the  individual,  any  amounts  so  col- 
lected. 

"(3)  Civil  money  penalty  and  exclusion  for  improper 
claims. — Any  person  that  presents  or  causes  to  be  presented  a 
bill  or  a  claim  for  a  service  that  such  person  knows  or  should 
know  is  for  a  service  for  which  payment  may  not  be  made  under 
paragraph  (1)  or  for  which  a  refund  has  not  been  made  under 
paragraph  (2)  shall  be  subject  to  a  civil  money  penalty  of  not 
more  than  $15,000  for  each  such  service.  The  provisions  of  sec- 
tion 1128A  (other  than  the  first  sentence  of  subsection  (a)  and 
other  than  subsection  (b))  shall  apply  to  a  civil  money  penalty 
under  the  previous  sentence  in  the  same  manner  as  such  provi- 
sions apply  to  a  penalty  or  proceeding  under  section  1128A(a). 

"(4)  Civil  money  penalty  and  exclusion  for  circumven- 
tion schemes. — Any  physician  or  other  entity  that  enters  into 
an  arrangement  or  scheme  (such  as  a  cross-referral  arrange- 
ment) which  the  physician  or  entity  knows  or  should  know  has 
a  principal  purpose  of  assuring  referrals  by  the  physician  to  a 
particular  entity  which,  if  the  physician  directly  made  referrals 
to  such  entity,  would  be  in  violation  of  this  section,  shall  be 
subject  to  a  civil  money  penalty  of  not  more  than  $100,000  for 
each  such  arrangement  or  scheme.  The  provisions  of  section 
1128A  (other  than  the  first  sentence  of  subsection  (a)  and  other 
than  subsection  (b))  shall  apply  to  a  civil  money  penalty  under 
the  previous  sentence  in  the  same  manner  as  such  provisions 
apply  to  a  penalty  or  proceeding  under  section  1128A(a). 
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"(5)  Failure  to  report  information. — Any  person  who  is 
required,  but  fails,  to  meet  a  reporting  requirement  of  subsec- 
tion (f)  is  subject  to  a  civil  money  penalty  of  not  more  than 
$10,000  for  each  day  for  which  reporting  is  required  to  have 
been  made. 

'(h)  Definitions. — For  purposes  of  this  section: 

"(1)  Compensation  arrangement;  remuneration. — (A)  The 
term  'compensation  arrangement'  means  any  arrangement  in- 
volving any  remuneration  between  a  physician  (or  immediate 
family  member)  and  an  entity. 

"(B)  The  term  'remuneration'  includes  any  remuneration,  di- 
rectly or  indirectly,  overtly  or  covertly,  in  cash  or  in  kind. 

"(2)  Employee. — An  individual  is  considered  to  be  'employed 
by'  or  an  'employee'  of  an  entity  if  the  individual  would  be  con- 
sidered to  be  an  employee  of  the  entity  under  the  usual  common 
law  rules  applicable  in  determining  the  employer-employee  rela- 
tionship (as  applied  for  purposes  of  section  3121(d)(2)  of  the  In- 
ternal Revenue  Code  of  1986). 

"(3)  Fair  market  value.— The  term  'fair  market  value' 
means  the  value  in  arms  length  transactions,  consistent  with 
the  general  market  value,  and,  with  respect  to  rentals  or  leases, 
the  value  of  rental  property  for  general  commercial  purposes 
(not  taking  into  account  its  intended  use)  and,  in  the  case  of  a 
lease  of  space,  not  adjusted  to  reflect  the  additional  value  the 
prospective  lessee  or  lessor  would  attribute  to  the  proximity  or 
convenience  to  the  lessor  where  the  lessor  is  a  potential  source 
of  patient  referrals  to  the  lessee. 

"(4)  Group  practice. — The  term  'group  practice'  means  a 
group  of  two  or  more  physicians  legally  organized  as  a  partner- 
ship, professional  corporation,  foundation,  not-for-profit  corpo- 
ration, faculty  practice  plan,  or  similar  association — 

"(A)  in  which  each  physician  who  is  a  member  of  the 
group  provides  substantially  the  full  range  of  services 
which  the  physician  routinely  provides  (including  medical 
care,  consultation,  diagnosis,  or  treatment)  through  the 
joint  use  of  shared  office  space,  facilities,  equipment,  and 
personnel; 

"(B)  for  which  substantially  all  of  the  services  of  the  phy- 
sicians who  are  members  of  the  group  are  provided  through 
the  group  and  are  billed  in  the  name  of  the  group  and 
amounts  so  received  are  treated  as  receipts  of  the  group; 

"(C)  in  which  the  overhead  expenses  of  and  the  income 
from  the  practice  are  distributed  in  accordance  with  meth- 
ods previously  determined  by  members  of  the  group;  and 

"(D)  which  meets  such  other  standards  as  the  Secretary 
may  impose  by  regulation. 
In  the  case  of  a  faculty  practice  plan  associated  with  a  hospiU  1 
with  an  approved  medical  residency  training  program  in  whit  i 
physician  members  may  provide  a  variety  of  different  specialty 
services  and  provide  professional  services  both  within  and  out- 
side the  group  (as  well  as  perform  other  tasks  such  as  research), 
the  previous  sentence  shall  be  applied  only  with  respect  tg  the 
services  provided  within  the  faculty  practice  plan. 
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"(5)  Interested  investor;  disinterested  investor. — The 
term  'interested  investor'  means,  with  respect  to  an  entity,  an 
investor  who  is  a  physician  in  a  position  to  make  or  to  influ- 
ence referrals  or  business  to  the  entity  (or  who  is  an  immediate 
family  member  of  such  an  investor),  and  the  term  'disinterested 
investor'  means  an  investor  other  than  an  interested  investor. 
"(6)  Referral;  referring  physician. — 

"(A)  Physicians'  services. — Except  as  provided  in  sub- 
paragraph (C),  in  the  case  of  a  clinical  laboratory  service 
which  under  law  is  required  to  be  provided  by  (or  under  the 
supervision  of)  a  physician,  the  request  by  a  physician  for 
the  service,  including  the  request  by  a  physician  for  a  con- 
sultation with  another  physician  (and  any  test  or  procedure 
ordered  by,  or  to  be  performed  by  (or  under  the  supervision 
of)  that  other  physician),  constitutes  a  'referral'  by  a  'refer- 
ring physician '. 

"(B)  Other  items. — Except  as  provided  in  subparagraph 
(C),  in  the  case  of  another  clinical  laboratory  service,  the  re- 
quest or  establishment  of  a  plan  of  care  by  a  physician 
which  includes  the  provision  of  the  clinical  laboratory  serv- 
ice constitutes  a  'referral'  by  a  'referring physician'. 

"(C)  Clarification  respecting  certain  services  inte- 
gral TO  A  CONSULTATION  BY  CERTAIN  SPECIALISTS. — A  re- 
quest by  a  pathologist  for  clinical  diagnostic  laboratory 
tests  and  pathological  examination  services,  if  such  services 
are  furnished  by  (or  under  the  supervision  of)  such  patholo- 
gist pursuant  to  a  consultation  requested  by  another  physi- 
cian does  not  constitute  a  'referral'  by  a  'referring  physi- 
cian'. ". 

(b)  Requiring  Requests  for  Payment  To  Include  Information 
on  Referring  Physician. — Section  1833  of  such  Act  (42  U.S.C. 
13951)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"(q)(l)  Each  request  for  payment,  or  bill  submitted,  for  an  item  or 
service  furnished  by  an  entity  for  which  payment  may  be  made 
under  this  part  and  for  which  the  entity  knows  or  has  reason  to  be- 
lieve there  has  been  a  referral  by  a  referring  physician  (within  the 
meaning  of  section  1877)  shall  include  the  name  and  provider 
number  for  the  referring  physician  and  indicate  whether  or  not  the 
referring  physician  is  an  interested  investor  (within  the  meaning  of 
section  1877(h)(5)). 

"(2)(A)  In  the  case  of  a  request  for  payment  for  an  item  or  service 
furnished  by  an  entity  under  this  part  on  an  assignment-related 
basis  and  for  which  information  is  required  to  be  provided  under 
paragraph  (1)  but  not  included,  payment  may  be  denied  under  this 
part. 

"(B)  In  the  case  of  a  request  for  payment  for  an  item  or  service 
furnished  by  an  entity  under  this  part  not  submitted  on  an  assign- 
ment-related basis  and  for  which  information  is  required  to  be  pro- 
vided under  paragraph  (1)  but  not  included — 

"(i)  if  the  entity  knowingly  and  willfully  fails  to  provide  such 
information  promptly  upon  request  of  the  Secretary  or  a  carrier, 
the  entity  may  be  subject  to  a  civil  money  penalty  in  an  amount 
not  to  exceed  $2,000,  and 
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"(ii)  if  the  entity  knowingly,  willfully,  and  in  repeated  cases 
fails,  after  being  notified  by  the  Secretary  of  the  obligations  and 
requirements  of  this  subsection  to  provide  the  information  re- 
quired under  paragraph  (1),  the  entity  may  be  subject  to  exclu- 
sion from  participation  in  the  programs  under  this  Act  for  a 
period  not  to  exceed  5  years,  in  accordance  with  the  procedures 
of  subsections  (c),  (f),  and  (g)  of  section  1128. 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  civil  money  penalties  under  clause  (i)  in  the  same 
manner  as  they  apply  to  a  penalty  or  proceeding  under  section 
1128A(a). ". 

(c)  Effective  Dates. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  become  effective  with  respect  to  refer- 
rals made  on  or  after  January  1,  1992. 

(2)  The  reporting  requirement  of  section  1877(f)  of  the  Social 
Security  Act  shall  take  effect  on  October  1,  1990. 

(d)  Deadline  for  Certain  Regulations. — The  Secretary  of 
Health  and  Human  Services  shall  publish  final  regulations  to  carry 
out  section  1877  of  the  Social  Security  Act  by  not  later  than  October 
I  1990. 

(e)  GAO  Study  of  Ownership  by  Referring  Physicians.— The 
Comptroller  General  shall  conduct  a  study  of  the  ownership  of  hos- 
pitals and  other  providers  of  medicare  services  by  referring  physi- 
cians. Such  study  shall  investigate — 

(1)  the  types  of  such  ownership  arrangements  and  types  of 
services  offered  under  such  arrangements, 

(2)  the  returns  generally  earned  by  physician  investors  in  such 
arrangements, 

(3)  the  effect  of  such  arrangements  on  (A)  the  utilization  of 
items  and  services  by  medicare  beneficiaries,  (B)  medicare  ex- 
penditures, and  (C)  other  entities  providing  items  and  services 
in  the  communities  served, 

(4)  the  effect  of  such  arrangements  on  independent  providers 
of  similar  services,  and 

(5)  the  effect  on  the  provision  of  in-office  clinical  laboratory 
services  of  the  limitation  on  payment  for  certain  referrals  con- 
tained in  section  1877  of  the  Social  Security  Act. 

By  not  later  than  February  1,  1991,  the  Comptroller  General  shall 
report  to  Congress  on  the  results  of  such  study. 

(f)  Quarterly  Reports  to  Congress  on  Comparative  Utiliza- 
tion.— The  Secretary  of  Health  and  Human  Services  shall  submit  to 
the  Congress  and  the  Comptroller  General,  not  later  than  90  days 
after  the  end  of  each  calendar  quarter,  a  report  which  provides  a 
statistical  profile  (by  State  and  type  of  item  or  service)  comparing 
utilization  of  items  and  services  by  medicare  beneficiaries  served  by 
entities  in  which  the  referring  physician  has  a  direct  or  indirect  fi- 
nancial interest  and  by  medicare  beneficiaries  served  by  other  enti- 
ties. n  > 

SEC.  6205.  COSTS  OF  NURSING  AND  ALLIED  HEALTH  EDUCATION. 

(a)  Recognition  of  Costs  of  Certain  Hospital-Based  Nursing 
Schools.— 
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(1)  In  general. — (A)  The  reasonable  costs  incurred  by  a  hos- 
pital in  training  students  of  a  hospital-based  nursing  school 
shall  be  allowable  as  reasonable  costs  under  title  XVIII  of  the 
Social  Security  Act  and  reimbursed  under  such  title  on  the 
same  basis  as  if  they  were  allowable  direct  costs  of  a  hospital- 
operated  educational  program  (other  than  an  approved  gradu- 
ate medical  education  program)  if,  before  June  15,  1989,  and 
thereafter,  the  hospital  demonstrates  that  for  each  year,  it 
incurs  at  least  50  percent  of  the  costs  of  training  nursing  stu- 
dents at  such  school,  the  nursing  school  and  the  hospital  share 
some  common  board  members,  and  all  instruction  is  provided 
at  the  hospital  or,  if  in  another  building,  a  building  on  the  im- 
mediate grounds  of  the  hospital. 

(B)  Section  8411(b)  of  the  Technical  and  Miscellaneous  Reve- 
nue Act  of  1988  is  amended  by  striking  u1989,  1990,  and"  and 
inserting  "1986  through". 

(2)  Effective  date. — Paragraph  (1)(A)  shall  apply  with  re- 
spect to  cost  reporting  periods  beginning  on  or  after  the  date  of 
the  enactment  of  this  Act  and  on  or  before  the  date  on  which 
the  Secretary  issues  regulations  pursuant  to  subsection  (b)(2)(A).. 

(b)  Delay  in  Recoupment  of  Certain  Nursing  and  Allied 
Education  Costs. — 

(1)  The  Secretary  of  Health  and  Human  Services  (in  this  sub- 
section referred  to  as  the  "Secretary")  shall  not,  before  October 
1,  1990,  recoup  from,  or  otherwise  reduce  or  adjust  payments 
under  title  XVIII  of  the  Social  Security  Act  to,  hospitals  be- 
cause of  alleged  overpayments  to  such  hospitals  under  such  title 
due  to  a  determination  that  costs  which  were  reported  by  a  hos- 
pital on  its  Medicare  cost  reports  relating  to  approved  nursing 
and  allied  health  education  programs  were  allowable  costs  and 
are  included  in  the  definition  of  "operating  costs  of  inpatient 
hospital  services"  pursuant  to  section  1886(a)(4)  of  such  Act,  so 
that  no  pass-through  of  such  costs  were  permitted  under  that 
section. 

(2)  (A)  Before  July  1,  1990,  the  Secretary  shall  issue  regula- 
tions respecting  payment  of  costs  described  in  paragraph  (1). 

(B)  In  issuing  such  regulations — 

(i)  the  Secretary  shall  allow  a  comment  period  of  not  less 
than  60  days, 

(ii)  the  Secretary  shall  consult  with  the  Prospective  Pay- 
ment Assessment  Commission,  and 

(Hi)  any  final  rule  shall  not  be  effective  prior  to  October 
1,  1990,  or  30  days  after  publication  of  the  final  rule  in  the 
Federal  Register,  whichever  is  later. 

(C)  Such  regulations  shall  specify — 

(i)  the  relationship  required  between  an  approved  nursing 
or  allied  health  education  program  and  a  hospital  for  the 
program  s  costs  to  be  attributed  to  the  hospital; 

(ii)  the  types  of  costs  related  to  nursing  or  allied  health 
education  programs  that  are  allowable  by  Medicare; 

(Hi)  the  distinction  between  costs  of  approved  educational 
activities  as  recognized  under  section  1886(a)(3)  of  the 
Social  Security  Act  and  educational  costs  treated  as  operat- 
ing costs  of  inpatient  hospital  services;  and 
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(iv)  the  treatment  of  other  funding  sources  for  the  pro- 
gram. 

SEC.  6206.  DISCLOSURE  OF  ASSUMPTIONS  IN  ESTABLISHING  AAPCC;  ELIMI- 
NATION OF  COORDINATED  OPEN  ENROLLMENT  REQUIRE- 
MENT. 

(a)  Disclosure  of  Assumptions  in  Establishing  AAPCC— 

(1)  In  general. — Section  1876(a)(1)  of  the  Social  Security  Act 
(42  U.S.C.  1395mm(a)(l))  is  amended  by  adding  at  the  end  the 
following  new  subparagraph: 

"(F)(i)  At  least  45  days  before  making  the  announcement  under 
subparagraph  (A)  for  a  year  (beginning  with  the  announcement  for 
1991),  the  Secretary  shall  provide  for  notice  to  eligible  organizations 
of  proposed  changes  to  be  made  in  the  methodology  or  benefit  cover- 
age assumptions  from  the  methodology  and  assumptions  used  in  the 
previous  announcement  and  shall  provide  such  organizations  an  op- 
portunity to  comment  on  such  proposed  changes. 

"(ii)  In  each  announcement  made  under  subparagraph  (A)  for  a 
year  (beginning  with  the  announcement  for  1991),  the  Secretary 
shall  include  an  explanation  of  the  assumptions  (including  any  ben- 
efit coverage  assumptions)  and  changes  in  methodology  used  in  the 
announcement  in  sufficient  detail  so  that  eligible  organizations  can 
compute  per  capita  rates  of  payment  for  classes  of  individuals  locat- 
ed in  each  county  (or  equivalent  area)  which  is  in  whole  or  in  part 
within  the  service  area  of  such  an  organization.  ". 

(2)  Before  July  1,  1990,  the  Secretary  of  Health  and  Human 
Services  shall  provide  for  notice  to  eligible  organizations  of  the 
methodology  used  in  making  the  announcement  under  section 
1876(a)(1)(A)  of  the  Social  Security  Act  for  1990. 

(b)  Elimination  of  Coordinated  Open  Enrollment  Require- 
ment.— 

(1)  In  general.— Section  1876(c)(3)(A)  of  such  Act  (42  U.S.C. 
1395mm(c)(3)(Aj)  is  amended — 

(A)  in  clause  (i),  by  striking  "30-day  period"  and  inserting 
"period  or  periods",  and 

(B)  by  striking  clause  (ii)  and  inserting  the  following: 
"(H)(1)  If  a  risk-sharing  contract  under  this  section  is  not  renewed 

or  is  otherwise  terminated,  eligible  organizations  with  risk-sharing 
contracts  under  this  section  and  serving  a  part  of  the  same  service 
area  as  under  the  terminated  contract  are  required  to  have  an  open 
enrollment  period  for  individuals  who  were  enrolled  under  the  ter- 
minated contract  as  of  the  date  of  notice  of  such  termination.  If  a 
risk-sharing  contract  under  this  section  is  renewed  in  a  manner  that 
discontinues  coverage  for  individuals  residing  in  part  of  the  service 
area,  eligible  organizations  with  risk-sharing  contracts  under  this 
section  and  enrolling  individuals  residing  in  that  part  of  the  service 
area  are  required  to  have  an  open  enrollment  period  for  individuals 
residing  in  the  part  of  the  service  area  who  were  enrolled  under  the 
contract  as  of  the  date  of  notice  of  such  discontinued  coverage. 

"(II)  The  open  enrollment  periods  required  under  subclause  (I) 
shall  be  for  30  days  and  shall  begin  30  days  after  the  date  that  the 
Secretary  provides  notice  of  such  requirement. 

"(Ill)  Enrollment  under  this  clause  shall  be  effective  30  days  after 
the  end  of  the  open  enrollment  period,  or,  if  the  Secretary  deter- 
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mines  that  such  date  is  not  feasible,  such  other  date  as  the  Secre- 
tary specifies. ". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  take  effect  60  days  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  6207.  EXTENSION  OF  EXPIRING  AUTHORITIES. 

(a)  Delay  in  Effective  Date  in  Physician  Incentive  Rules. — 
Section  9313(c)(2)(B)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1986,  as  amended  by  section  4016  of  the  Omnibus  Budget  Reconcili- 
ation Act  of  1987,  is  amended  by  striking  'April  1,  1990"  and  in- 
serting 'April  I  1991". 

(b)  Extension  of  Prohibition  on  Cost  Savings  Policies 
Before  Beginning  of  Fiscal  Year. — Section  4039(d)  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1987,  as  amended  by  section  426(e) 
of  the  Medicare  Catastrophic  Coverage  Act  of  1988,  is  amended — 

(1)  by  striking  "October  15,  1989"  and  inserting  "October  15, 
1990"  and 

(2)  by  inserting  "or  in  fiscal  year  1991"  after  "fiscal  year 
1990". 

Subpart  B — Technical  and  Miscellaneous  Provisions 

SEC.  6211.  MEDICARE  HOSPITAL  PATIENT  PROTECTION  AMENDMENTS. 

(a)  Scope  of  Hospital  Responsibility  for  Screening. — Subsec- 
tion (a)  of  section  1867  of  the  Social  Security  Act  (42  U.S.C.  1395dd) 
is  amended  by  striking  "department"  the  third  place  it  appears  and 
inserting  the  following:  "department,  including  ancillary  services 
routinely  available  to  the  emergency  department,  ". 

(b)  Informed  Refusals  of  Treatment  or  Transfers. — Subsec- 
tion (b)  of  such  section  is  amended — 

(1)  in  paragraph  (2) — 

(A)  by  inserting  "and  informs  the  individual  (or  a  person 
acting  on  the  individual's  behalf)  of  the  risks  and  benefits 
to  the  individual  of  such  examination  and  treatment, " 
after  "in  that  paragraph", 

(B)  by  striking  "or  treatment"  and  inserting  "and  treat- 
ment", and 

(C)  by  adding  at  the  end  the  following  new  sentence: 
"The  hospital  shall  take  all  reasonable  steps  to  secure  the 
individual's  (or person's)  written  informed  consent  to  refuse 
such  examination  and  treatment.  ";  and 

(2)  in  paragraph  (3) — 

(A)  by  inserting  "and  informs  the  individual  (or  a  person 
acting  on  the  individual's  behalf)  of  the  risks  and  benefits 
to  the  individual  of  such  transfer, "  after  "with  subsection 
(c)",  and 

(B)  by  adding  at  the  end  the  following  new  sentence: 
"The  hospital  shall  take  all  reasonable  steps  to  secure  the 
individual's  (or  person's)  written  informed  consent  to  refuse 
such  transfer. ". 

(c)  Authorization  for  Transfers. — 

(1)  Informed  consent  for  transfers  at  individual  re- 
quest.— Subsection  (c)(l)(A)(i)  of  such  section  is  amended  by 
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striking  "requests  that  the  transfer  be  effected"  and  inserting 
"after  being  informed  of  the  hospital's  obligations  under  this 
section  and  of  the  risk  of  transfer,  in  writing  requests  transfer 
to  another  medical  facility". 

(2)  Clarifying  physician  authorization  for  transfers. — 
Subsection  (c)(1)(A)  of  such  section  is  amended — 

(A)  by  striking  "or"  at  the  end  of  clause  (i); 

(B)  in  clause  (ii) — 

(i)  by  striking  ",  or  other  qualified  medical  personnel 
when  a  physician  is  not  readily  available  in  the  emer- 
gency department, "  and 

(ii)  by  inserting  "of  transfer"  after  "information 
available  at  the  time"; 

(C)  by  striking  ";  and"  at  the  end  of  clause  (ii)  and  insert- 
ing "  or",  and 

(D)  by  adding  at  the  end  the  following  new  clause: 

"(Hi)  if  a  physician  is  not  physically  present  in  the  emer- 
gency department  at  the  time  an  individual  is  transferred, 
a  qualified  medical  person  (as  defined  by  the  Secretary  in 
regulations)  has  signed  a  certification  described  in  clause 
(ii)  after  a  physician  (as  defined  in  section  1861(r)(l)),  in 
consultation  with  the  person,  has  made  the  determination 
described  in  such  clause,  and  subsequently  countersigns  the 
certification;  and". 

(3)  Standard  for  authorizing  transfer. — Subsection 
(c)(l)(A)(ii)  of  such  section  is  amended — 

(A)  by  striking  ",  based  upon  the  reasonable  risks  and 
benefits  to  the  patient,  and",  and 

(B)  by  striking  "individual's  medical  condition"  and  in- 
serting "individual  and,  in  the  case  of  labor,  to  the  unborn 
child". 

(4)  Inclusion  of  summary  of  risks  and  benefits  in  certif- 
icate of  transfer. — Subsection  (c)(1)  of  such  section  is  amend- 
ed by  adding  at  the  end  the  following:  "A  certification  de- 
scribed in  clause  (ii)  or  (Hi)  of  subparagraph  (A)  shall  include  a 
summary  of  the  risks  and  benefits  upon  which  the  certification 
is  based. ". 

(5)  Provision  of  services  pending  transfer. — Subsection 
(c)(2)  of  such  section  is  amended — 

(A)  by  redesignating  subparagraphs  (A)  through  (D)  as 
subparagraphs  (B)  through  (E),  respectively,  and 

(B)  by  inserting  before  subparagraph  (B),  as  so  redesignat- 
ed, the  following  new  subparagraph: 

"(A)  in  which  the  transferring  hospital  provides  the  med- 
ical treatment  within  its  capacity  which  minimizes  the 
risks  to  the  individual's  health  and,  in  the  case  of  a 
woman  in  labor,  the  health  of  the  unborn  child;", 
(d)  Requiring  Maintenance  of  Records  of  Transfers. — Sub- 
section (c)(2)(C)  of  such  section,   as  redesignated  by  subsection 
(c)(5)(A)  of  this  section,  is  amended — 

(1)  by  striking  "provides"  and  inserting  "sends  to",  and 

(2)  by  striking  "with  appropriate  medical  records"  and  all 
that  follows  through  "transferring  hospital"  and  inserting  "all 
medical  records  (or  copies  thereof),  related  to  the  emergency  con- 
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dition  for  which  the  individual  has  presented,  available  at  the 
time  of  the  transfer,  including  records  related  to  the  individ- 
ual's emergency  medical  condition,  observations  of  signs  or 
symptoms,  preliminary  diagnosis,  treatment  provided,  results  of 
any  tests  and  the  informed  written  consent  or  certification  (or 
$opy  thereof)  provided  under  paragraph  (1)(A),  and  the  name 
and  address  of  any  on-call  physician  (described  in  subsection 
(d)(2)(C))  who  has  refused  or  failed  to  appear  within  a  reasona- 
ble time  to  provide  necessary  stabilizing  treatment". 

(e)  Physician  Liability. — Subsection  (d)(2)  of  such  subsection  is 
amended — 

(1)  by  amending  subparagraph  (B)  to  read  as  follows: 

"(B)  Subject  to  subparagraph  (C),  any  physician  who  is  re- 
sponsible for  the  examination,  treatment,  or  transfer  of  an  indi- 
vidual in  a  participating  hospital,  including  a  physician  on-call 
for  the  care  of  such  an  individual,  and  who  knowingly  violates 
a  requirement  of  this  section,  including  a  physician  who — 

"(i)  signs  a  certification  under  subsection  (c)(1)(A)  that 
the  medical  benefits  reasonably  to  be  expected  from  a  trans- 
fer to  another  facility  outweigh  the  risks  associated  with 
the  transfer,  if  the  physician  knew  or  should  have  known 
that  the  benefits  did  not  outweigh  the  risks,  or 

"(W  misrepresents  an  individual's  condition  or  other  in- 
formation, including  a  hospital's  obligations  under  this  sec- 
tion, 

is  subject  to  a  civil  money  penalty  of  not  more  than  $50,000  for 
each  such  violation  and,  if  the  violation  is  knowing  and  willful 
or  negligent,  to  exclusion  from  participation  in  this  title  and 
State  health  care  programs.  The  provisions  of  section  1128A 
(other  than  the  first  and  second  sentences  of  subsection  (a)  and 
subsection  (b))  shall  apply  to  a  civil  money  penalty  and  exclu- 
sion under  this  subparagraph  in  the  same  manner  as  such  pro- 
visions apply  with  respect  to  a  penalty,  exclusion,  or  proceeding 
under  section  1128A(a).  ";  and 

(2)  by  striking  subparagraph  (C)  and  inserting  the  following: 
"(C)  If,  after  an  initial  examination,  a  physician  determines 

that  the  individual  requires  the  services  of  a  physician  listed  by 
the  hospital  on  its  list  of  on-call  physicians  (required  to  be 
maintained  under  section  1866(a)(1)(D)  and  notifies  the  on-call 
physician  and  the  on-call  physician  fails  or  refuses  to  appear 
within  a  reasonable  period  of  time,  and  the  physician  orders 
the  transfer  of  the  individual  because  the  physician  determines 
that  without  the  services  of  the  on-call  physician  the  benefits  of 
transfer  outweigh  the  risks  of  transfer,  the  physician  authoriz- 
ing the  transfer  shall  not  be  subject  to  a  penalty  under  subpara- 
graph (B).  However,  the  previous  sentence  shall  not  apply  to  the 
hospital  or  to  the  on-call  physician  who  failed  or  refused  to 
appear. ". 

(f)  Additional  Obligations. — Such  section  is  amended  by  adding 
at  the  end  the  following  new  subsections: 

"(g)  Nondiscrimination. — A  participating  hospital  that  has  spe- 
cialized capabilities  or  facilities  (such  as  burn  units,  shock-trauma 
units,  neonatal  intensive  care  units,  or  (with  respect  to  rural  areas) 
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regional  referral  centers  as  identified  by  the  Secretary  in  regulation* 
shall  not  refuse  to  accept  an  appropriate  transfer  of  an  individual 
who  requires  such  specialized  capabilities  or  facilities  if  the  hospi- 
tal has  the  capacity  to  treat  the  individual. 

"(h)  Xo  Delay  in  Examination  or  Treatment.— A  participating 
hospital  may  not  delay  provision  of  an  appropriate  medical  screen- 
ing examination  required  under  subsection  (a*  or  further  medical  ex- 
amination and  treatment  required  under  subsection  <b)  in  order  to 
inquire  about  the  individual's  method  of  payment  or  insurance 
status. 

"(i)  Whistleblower  Protections. — A  participating  hospital  may 
not  penalize  or  take  adverse  action  against  a  physician  because  the 
physician  refuses  to  authorize  the  transfer  of  an  individual  with  an 
emergency  medical  condition  that  has  not  been  stabilized.  ". 

(g)  Change  in  "Patient"  Terminology. — 

(1)  Subsection  (c)  of  such  section  is  amended — 

(A)  by  striking  "Patient"  and  inserting  "Individual", 
and 

(B)  by  striking  "a  patient"  "the  patient",  "patient's",  and 
"patients"  each  place  each  appears  and  inserting  "an  indi- 
vidual", "the  individual",  "individual's",  and  "individ- 
uals ".  respectively. 

(2)  Subsection  (e)(5)  of  such  section  is  amended  by  striking  "a 
patient"  each  place  it  appears  and  inserting  "an  individual". 

(h)  Clarification  of  "Emergency  Medical  Condition"  Defini- 
tion.— 

(1)  In  general. — Subsection  (e>  of  such  section  <as  amended 
by  section  6003(g)i3)(D}(xiv))  is  amended — 

(A)  in  paragraph  (1),  by  striking  "means"  and  all  that 
follows  and  inserting  the  following: 
"means — 

"(A)  a  medical  condition  manifesting  itself  by  acute 
symptoms  of  sufficient  severity  'including  severe  pain'  such 
that  the  absence  of  immediate  medical  attention  could  rea- 
sonably be  expected  to  result  in  — 

"n1  placing  the  health  of  the  individual  for,  with  re- 
spect to  a  pregnant  woman,  the  health  of  the  woman  or 
her  unborn  child'  in  serious  jeopardy, 

"(ii)  serious  impairment  to  bodily  functions,  or 

"(Hi)  serious  dysfunction  of  any  bodily  organ  or  part: 

or 

"(B'  with  respect  to  a  pregnant  woman  who  is  having 
contractions — 

"<ii  that  there  is  inadequate  time  to  effect  a  safe 
transfer  to  another  hospital  before  delivery,  or 

"(ii)  that  transfer  may  pose  a  threat  to  the  health  or 
safety  of  the  woman  or  the  unborn  ch:]d.  ": 
<B)  by  striking  paragraph  (2); 

(C)  in  paragraph  (4'XA) — 

(i)  by  inserting  "described  in  paragraph  <  1  "A'"  after 
"emergency  medical  condition  ". 

(ii)  by  inserting  "or  occur  during"  after  "likely  to 
result  from  ", 


152 


(Hi)  by  inserting  before  the  period  at  the  end  the  fol- 
lowing: "  or,  with  respect  to  an  emergency  medical  con- 
dition described  in  paragraph  (1)(B),  to  deliver  (includ- 
ing the  placenta)"; 

(D)  in  paragraph  (4)(B) — 

(i)  by  inserting  "described  in  paragraph  (1)(A)"  after 
"emergency  medical  condition", 

(ii)  by  inserting  "or  occur  during"  after  "to  result 
from",  and 

(Hi)  by  inserting  before  the  period  at  the  end  the  fol- 
lowing: ",  or,  with  respect  to  an  emergency  medical  con- 
dition described  in  paragraph  (1)(B),  that  the  woman 
has  delivered  (including  the  placenta)";  and 

(E)  by  redesignating  paragraphs  (3)  through  (6)  as  para- 
graphs (2)  through  (5),  respectively. 

(2)  Conforming  amendments. — Such   section   is  further 
amended — 

(A)  in  the  heading,  by  striking  "active"; 

(B)  in  subsection  (a),  by  striking  "or  to  determine  if  the 
individual  is  in  active  labor  (within  the  meaning  of  section 
(e)(2))"; 

(C)  in  the  heading  of  subsection  (b),  by  striking  "Active"; 

(D)  in  subsection  (b)(1) — 

(i)  by  striking  "or  is  in  active  labor",  and 

(ii)  in  subparagraph  (A),  by  striking  "or  to  provide 
for  treatment  of  the  labor";  and 

(E)  in  subsection  (c)(1),  by  striking  "(e)(4)(B))  or  is  in 
active  labor"  and  inserting  "(e)(3)(B))". 

(i)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  first  day  of  the  first  month  that  begins  more  than 
180  days  after  the  date  of  the  enactment  of  this  Act,  without  regard 
to  whether  regulations  to  carry  out  such  amendments  have  been  pro- 
mulgated by  such  date. 

SEC.  6212.  HEALTH  MAINTENANCE  ORGANIZATIONS  AND  COMPETITIVE 
MEDICAL  PLANS. 

(a)  Temporary  Waiver  for  Watts  Health  Foundation. — Sec- 
tion 9312(c)(3)(D)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986, 
as  added  by  section  4018(d)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  is  amended — 

(1)  in  clause  (i),  by  striking  "January  1,  1990"  and  inserting 
"January  1,  1994  ";  and 

(2)  by  amending  clauses  (ii)  and  (Hi)  to  read  as  follows: 

"(ii)  beginning  on  January  1,  1990,  the  Secretary  of 
Health  and  Human  Service  shall  conduct  an  annual 
review  of  the  organization  to  determine  the  organiza- 
tions compliance  with  the  quality  assurance  require- 
ments of  section  1876(c)(6)  of  such  Act;  and 

"(Hi)  after  January  1,  1990,  if  the  organization  re- 
ceives an  unfavorable  review  under  clause  (ii),  the  Sec- 
retary, after  notice  to  the  organization  of  the  unfavor- 
able review  and  an  opportunity  to  correct  any  deficien- 
cies identified  during  the  review,  may  provide  for  the 
sanction  described  in  section  1876(f)(3)  of  such  Act  ef- 
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fective  with  respect  to  individuals  enrolling  with  the 
organization  after  the  date  the  Secretary  notifies  the 
organization  that  the  organization  is  not  in  compliance 
with  the  requirements  of  section  1876(c)(6)  of  such 
Act ". 

(b)  Limit  on  Charges  for  Emergency  Services  and  Out-of- 
Area  Coverage.— 

(1)  In  general. — Section  1876  of  the  Social  Security  Act  (42 
U.S.C.  1395mm)  is  amended  by  adding  at  the  end  the  following 
new  subsection: 

"(j)(l)(A)  In  the  case  of  physicians'  services  described  in  paragraph 
(2)  which  are  furnished  by  a  participating  physician  to  an  individ- 
ual enrolled  with  an  eligible  organization  under  this  section  and 
enrolled  under  part  B,  the  participation  agreement  under  section 
1842(h)(1)  is  deemed  to  provide  that  the  physician  will  accept  as 
payment  in  full  from  the  eligible  organization  the  amount  that 
would  be  payable  to  the  physician  under  part  B  and  from  the  indi- 
vidual under  such  part,  if  the  individual  were  not  enrolled  with  an 
eligible  organization  under  this  section. 

"(B)  In  the  case  of  physicians1  services  described  in  paragraph  (2) 
which  are  furnished  by  a  nonparticipating  physician,  the  limita- 
tions on  actual  charges  for  such  services  otherwise  applicable  under 
part  B  (to  services  furnished  by  individuals  not  enrolled  with  an  eli- 
gible organization  under  this  section)  shall  apply  in  the  same 
manner  as  such  limitations  apply  to  services  furnished  to  individ- 
uals not  enrolled  with  such  an  organization. 

"(2)  The  physicians'  services  described  in  this  paragraph  are  phy- 
sicians' services  which — 

"(A)  are  emergency  services  or  out-of-area  coverage  (described 
in  clauses  (Hi)  and  (iv)  of  subsection  (b)(2)(A)),  and 

"(B)  are  furnished  to  an  enrollee  of  an  eligible  organization 
under  this  section  by  a  person  who  is  not  under  a  contract  with 
the  organization. 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  services  furnished  on  or  after  April  1,  1990. 

(c)  Making  Authority  for  Benefit  Stabilization  Fund  Perma- 
nent.— 

(1)  Repeal  on  limitation  on  establishment  of  a  fund. — 
Section  2350(b)  of  the  Deficit  Reduction  Act  of  1984  (Public  Law 
98-369)  is  amended  by  striking  paragraphs  (3)  and  (4). 

(2)  Repeal  on  limiting  period  of  use. — Section  1876(g)(5)  of 
the  Social  Security  Act  (42  U.S.C.  1395mm(g)(5))  is  amended  by 
striking  "and  during  a  period  of  not  longer  than  four  years". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  6213.  RURAL  HEALTH  CLINIC  SERVICES. 

(a)  Staffing  Requirements;  Inclusion  of  Nurse-Midwife 
Services.— Section  1861(aa)(2)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(aa)(2))  is  amended — 

(1)  by  striking  ";  and"  at  the  end  of  subparagraph  (I)  and  in- 
serting a  semicolon; 

(2)  by  redesignating  subparagraph  (J)  as  subparagraph  (K); 
and 
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(3)  by  inserting  after  subparagraph  (I)  the  following  new  sub- 
paragraph: 

"(J)  has  a  nurse  practitioner,  a  physician  assistant,  or  a  certi- 
fied nurse-midwife  (as  defined  in  subsection  (gg))  available  to 
furnish  patient  care  services  not  less  than  50  percent  of  the  time 
the  clinic  operates;  and". 

(b)  Coverage  of  Social  Worker  Services. — Section 
1861(aa)(l)(B)  of  such  Act  (42  U.S.C.  1395x(aa)(l)(B))  is  amended— 

(1)  by  striking  "or"  before  "by";  and 

(2)  by  inserting  "or  by  a  clinical  social  worker  (as  defined  in 
subsection  (hh)(l)),  "  after  "Secretary)". 

(c)  Expansion  of  Eligible  Areas. — The  second  sentence  of  sec- 
tion 1861(aa)(2)  of  such  Act  is  amended — 

(1)  by  striking  "designated  by  the  Secretary"  and  inserting 
"designated  by  the  chief  executive  officer  of  the  State  and  certi- 
fied by  the  Secretary  as  an  area  with  a  shortage  of  personal 
health  services,  or  that  is  designated  by  the  Secretary"; 

(2)  by  striking  "section  1302(7)  of  the  Public  Health  Service 
Act  or"  and  inserting  "sections  330(b)(3)  or  1302(7)  of  the  Public 
Health  Service  Act,  ";  and 

(3)  by  striking  "medical  care  manpower, "  and  inserting  the 
following:  "medical  care  manpower,  (III)  as  a  high  impact  area 
described  in  section  329(a)(5)  of  that  Act,  or  (IV)  as  an  area 
which  includes  a  population  group  which  the  Secretary  deter- 
mines has  a  health  manpower  shortage  under  section 
332(a)(1)(B)  of  that  Act, ". 

(d)  Effective  Date. — The  amendments  made  by  subsections  (a) 
through  (c)  of  this  section  shall  take  effect  October  1,  1989. 

(e)  Dissemination  of  Rural  Health  Clinic  Information.— 

(1)  In  general. — Not  later  than  60  days  after  the  date  of  the 
enactment  of  this  Act,  the  Secretary  of  Health  and  Human 
Services,  in  consultation  with  the  Director  of  the  Office  of 
Rural  Health  Policy,  shall  disseminate  to  health  care  facilities 
and  to  the  chief  executive  officer,  chief  health  officer,  and  chief 
human  services  officer  of  each  State,  applications  and  other 
necessary  information  to  enable  such  a  facility  to  apply  for  des- 
ignation as  a  rural  health  clinic  for  the  purposes  of  titles  XVIII 
and  XIX  of  the  Social  Security  Act. 

(2)  Definitions. — For  purposes  of  this  subsection: 

(A)  The  term  "health  care  facility"  means  a  community 
health  center  or  a  migrant  health  center,  or  a  hospital, 
home  health  agency,  or  skilled  nursing  facility  participat- 
ing in  a  program  established  under  title  XVIII  or  title  XIX 
of  the  Social  Security  Act. 

(B)  The  term  "State "  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  and  American  Samoa. 

(f)  Treatment  of  Certain  Facilities  as  Rural  Health  Clin- 
ics.— The  Secretary  of  Health  and  Human  Services  shall  not  deny 
certification^of  a  facility  as  a  rural  health  clinic  under  section 
1861(aa)(2)  of  the  Social  Security  Act  if  the  facility  is  located  on  an 
island  and  would  otherwise  be  qualified  to  be\certifiea\as  such  a 
facility  but  for  the  requirement  that  the  services  of  a  pnysician  as- 
sistant or  nurse  practitioner  be  provided  in  the  facility. 
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(g)  Expansion  of  Functions  of  Office  of  Rural  Health 
Policy.— Section  711(b)  of  the  Social  Security  Act  (42  U.S.C.  912(b)) 
is  amended — 

(1)  in  paragraph  (2)(A),  by  striking  "health  care  issues''  and 
inserting  "health  care  issues,  including  rural  mental  health, 
rural  infant  mortality  prevention,  and  rural  occupational  safety 
and  preventive  health  promotion"; 

(2)  in  paragraph  (2)(C),  by  striking  "rural  areas"  and  insert- 
ing "rural  areas,  including  programs  providing  community- 
based  mental  health  services,  pre-natal  and  infant  care  services, 
and  rural  occupational  safety  and  preventive  health  education 
and  promotion  ";  and 

(3)  in  paragraph  (4),  by  striking  "rural  health  care"  and  in- 
serting "rural  health  care,  including  activities  relating  to  rural 
mental  health,  rural  infant  mortality,  and  rural  occupational 
safety  and  preventive  health  promotion  ". 

SEC.  6214.  DETERMINING  ELIGIBILITY  OF  HOME  HEALTH  AGENCIES  FOR 
L  waiverjof  LIABILITY  FOR  DENIED  CLAIMS. 

(a)  Scope  ofCWaiverJand  Determination  of  Denied  Claim. — 
Section  1879(f)  of  the  Social  Security  Act  (42  U.S.C.  1395pp(f))  is 
amended — 

(1)  in  paragraph  (1),  by  striking  "with  respect  to"  and  all  that 
follows  and  inserting  a  period;  and 

(2)  in  paragraph  (4),  by  striking  "(4)  The  requirement"  and  in- 
serting "(4)(A)  The  requirement",  and  by  adding  at  the  end  the 
following  new  subparagraph: 

"(B)  For  purposes  of  determining  the  rate  of  denial  of  bills  for  a 
home  health  agency  under  subparagraph  (A),  a  bill  shall  not  be  con- 
sidered to  be  denied  until  the  expiration  of  the  60-day  period  that 
begins  on  the  date  such  bill  is  denied  by  the  fiscal  intermediary,  or, 
with  respect  to  such  a  denial  for  which  the  agency  requests  reconsid- 
eration, until  the  fiscal  intermediary  issues  a  decision  denying  pay- 
ment for  such  bill. ". 

(b)  Monitoring  of  Denied  Claims. — Section  1879(f)  of  such  Act 
(42  U.S.C.  1395pp(f))  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(6)  The  Secretary  shall  monitor  the  proportion  of  denied  bills 
submitted  by  home  health  agencies  for  which  reconsideration  is  re- 
quested, and  shall  notify  Congress  if  the  proportion  of  denials  re- 
versed upon  reconsideration  increases  significantly. ". 

(c)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  determinations  for  quarters  beginning  on  or  after  the 
date  of  the  enactment  of  this  Act. 

SEC.  6215.  EXTENSION  OF  AUTHORITY  TO  CONTRACT  WITH  FISCAL  INTER- 
MEDIARIES AND  CARRIERS  ON  OTHER  THAN  A  COST  BASIS. 

(a)  In  General. — Section  2326(a)  of  the  Deficit  Reduction  Act  of 
1984  is  amended — 

(1)  in  the  first  sentence,  by  striking  "fiscal  year  1989"  and  in- 
serting "fiscal  year  1993", 

(2)  in  the  second  sentence,  by  striking  "over  a  period  of  time" 
and  inserting  "over  a  2-year  period  of  time",  and 

(3)  by  inserting  after  the  second  sentence,  the  following:  "In 
addition,  during  such  period  the  Secretary  may  enter  into  such 
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additional  agreements  and  contracts  without  regard  to  such 
cost  reimbursement  provisions  if  the  fiscal  intermediary  or  car- 
rier involved  and  the  Secretary  agree  to  waive  such  provisions, 
but  the  Secretary  may  not  take  any  action  that  has  the  effect  of 
requiring  that  the  intermediary  or  carrier  agree  to  waive  such 
provisions,  including  requiring  such  a  waiver  as  a  condition  for 
entering  into  or  renewing  such  an  agreement  or  contract ". 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  beginning  with  fiscal  year  1990. 

SEC.  6216.  EXPANSION  OF  RURAL  HEALTH  MEDICAL  EDUCATION  DEMON- 
STRA  TION  PROJECT. 

(a)  Number  of  Projects. — Section  4038(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  is  amended  by  striking  ufour  sponsoring 
hospitals1'  and  inserting  "10  sponsoring  hospitals". 

(b)  Selection  of  New  Projects. — Section  4038(c)  of  such  Act  is 
amended — 

(1)  by  striking  "In  selecting"  and  inserting  "(1)  In  selecting"; 

(2)  by  redesignating  paragraphs  (1)  and  (2)  as  subparagraphs 
(A)  and  (B);  and  •  - 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  The  provisions  of  paragraph  (1)  shall  not  apply  with  respect 
to  applications  submitted  as  a  result  of  amendments  made  by  sec- 
tion 355  of  the  Medicare  Catastrophic  Coverage  Repeal  Act  of 
1989. ". 

(c)  Commencement  of  New  Projects. — Section  4038(e)  of  such 
Act  is  amended  by  inserting  "(or  the  date  of  the  enactment  of  the 
Medicare  Catastrophic  Coverage  Repeal  Act  of  1989,  in  the  case  of  a 
project  conducted  as  a  result  of  the  amendments  made  by  section 
355  of  such  Act)"  after  "this  Act". 

SEC.  6217.  INNER-CITY  HOSPITAL  TRIAGE  DEMONSTRATION  PROJECT. 

(a)  Establishment. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  establish  a  demonstration  project  in  a  public  hospital 
that  is  located  in  a  large  urban  area  and  that  has  established  a 
triage  system,  under  which  the  Secretary  shall  make  payments  for  3 
years  to  reimburse  the  hospital  for  the  reasonable  costs  of  operating 
the  system,  including  costs — 

(1)  to  train  hospital  personnel  to  operate  and  participate  in 
the  system;  and 

(2)  to  provide  services  to  patients  who  might  otherwise  be 
denied  appropriate  and  prompt  care. 

(b)  Limitations  on  Payment. — (1)  The  Secretary  may  not  make 
payment  under  the  demonstration  project  established  under  subsec- 
tion (a)  for  costs  that  the  Secretary  determines  are  not  reasonable. 

(2)  The  amount  of  payment  made  under  the  demonstration  project 
during  a  single  year  may  not  exceed  $500,000. 

SEC.  6218.  GA0  STUDY  OF  ADMINISTRATIVE  COSTS  OF  MEDICARE  PRO- 
GRAM. 

(a)  Study. — The  Comptroller  General  shall  conduct  a  study  of  the 
administrative  burden  of  medicare  regulations  and  program  require- 
ments on  providers  of  services,  fiscal  intermediaries,  and  carriers, 
and  shall  include  in  such  study— 

(1)  an  assessment  of  current  administrative  costs  to  such  enti- 
ties and  of  trends  in  such  administrative  costs  since  1982;  and 
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(2)  a  comparison  of  the  administrative  burden  to  such  entities 
in  providing  services  to  individuals  who  are  not  medicare  bene- 
ficiaries. 

For  purposes  of  such  assessment,  administrative  costs  shall  include 
personnel  costs,  training  costs,  the  costs  of  data  and  communica- 
tions systems  as  affected  by  changes  in  requirements  of  the  medicare 
program,  and  costs  to  such  entities  of  non-compliance  with  such  re- 
quirements resulting  from  the  failure  of  the  Secretary  of  Health  and 
Human  Services  to  provide  entities  with  adequate  notice  of  changes 
in  program  requirements. 

(b)  Report. — Not  later  than  March  SI,  1990,  the  Comptroller  Gen- 
eral shall  submit  a  report  to  the  Committees  on  Ways  and  Means 
and  Energy  and  Commerce  of  the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate  on  the  study  conducted  under 
subsection  (a). 

SEC.  6219.  PROVISIONS  RELATING  TO  END  STAGE  RENAL  DISEASE  SERV- 
ICES. 

(a)  Flexibility  in  Funding  ESRD  Network  Organizations. — 
The  last  sentence  of  section  1881(b)(7)  of  the  Social  Security  Act  (42 
U.S.C.  1395rr(b)(7))  is  amended  by  striking  ''network  administrative" 
and  all  that  follows  and  inserting  the  following:  "organizations 
(designated  under  subsection  (c)(1)(A))  for  such  organizations'  neces- 
sary and  proper  administrative  costs  incurred  in  carrying  out  the  re- 
sponsibilities described  in  subsection  (c)(2).  The  Secretary  shall  pro- 
vide that  amounts  paid  under  this  paragraph  shall  be  distributed 
to  the  organizations  described  in  subsection  (c)(1)(A)  to  ensure  equi- 
table treatment  of  all  such  network  organizations.  The  Secretary  in 
distributing  any  such  payments  to  network  organizations  shall  take 
into  account — 

"(A)  the  geographic  size  of  the  network  area; 
(B)  the  number  of  providers  of  end  stage  renal  disease  serv- 
ices in  the  network  area; 

"(C)  the  number  of  individuals  who  are  entitled  to  end  stage 
renal  disease  services  in  the  network  area;  and 

"(D)  the  proportion  of  the  aggregate  administrative  funds  col- 
lected in  the  network  area.  ". 

(b)  Liability  Protection  for  ESRD  Network  Organizations 
and  Prohibition  Against  Disclosure  of  Information. — Section 
1881(c)  of  such  Act  (42  U.S.C.  1395rr(c))  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(8)  The  provisions  of  sections  1157  and  1160  shall  apply  with  re- 
spect to  network  administrative  organizations  (including  such  orga- 
nizations as  medical  review  boards)  with  which  the  Secretary  has 
entered  into  agreements  under  this  subsection.  ". 

(c)  Report  on  Payment  for  Erythropoietin  (EPO). — Not  later 
than  April  1,  1990,  the  Secretary  of  Health  and  Human  Services 
shall  submit  a  report  to  the  Committees  on  Ways  and  Means  and 
Energy  and  Commerce  of  the  House  of  Representatives  and  the  Com- 
mittee on  Finance  of  the  Senate  and  to  the  Comptroller  General  on 
the  methodology  and  rationale  used  to  establish  a  payment  rate  for 
the  drug  erythropoietin  (EPO)  under  title  XVIII  of  the  Social  Secu- 
rity Act  and  shall  include  in  the  report  (A)  a  summary  of  informa- 
tion provided  to  the  Secretary  by  the  manufacturer  of  EPO  and  used 
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by  the  Secretary  to  establish  such  rate  and  (B)  a  plan  for  ensuring 
the  appropriateness  of  rates  in  the  future. 

SEC.  6220.  AMENDMENTS  RELATING  TO  THE  UNITED  STATES  BIPARTISAN 
COMMISSION  ON  COMPREHENSIVE  HEALTH  CARE. 

(a)  Commission  Name. — Section  401  of  the  Medicare  Catastrophic 
Coverage  Act  of  1988  is  amended  by  inserting  before  the  period  at 
the  end  the  following:  i(and  also  to  be  known  as  the  'Claude  Pepper 
Commission '  or  the  'Pepper  Commission '  ". 

(b)  4  Vice  Chairmen. — Section  403(b)  of  such  Act  is  amended — 

(1)  by  striking  "Vice  Chairman"  and  inserting  "Vice  Chair- 
men') and 

(2)  by  striking  "vice  chairman"  and  inserting  "4  vice  chair- 
men". 

(c)  Additional  Mailing  Privilege. — Section  405(f)  of  such  Act  is 
amended  by  inserting  before  the  period  at  the  end  the  following:  " 
and  shall,  for  purposes  of  the  frank,  be  considered  a  commission  of 
Congress  as  described  in  section  3215  of  title  39,  United  States 
Code". 

(d)  Printing  of  Reports.-— Section  405  of  such  Act  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(j)  Printing. — For  purposes  of  costs  relating  to  printing  and 
binding,  including  the  costs  of  personnel  detailed  from  the  Govern- 
ment Printing  Office,  the  Commission  shall  be  deemed  to  be  a  com- 
mittee of  the  Congress. ". 

(e)  Report  Deadlines. — Section  406  of  such  Act  is  amended — 

(1)  in  each  of  subsections  (a)  and  (b),  by  striking  "  not  later 
than"  and  all  that  follows  through  "for  the  Commission,";  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"(c)  Deadlines. — The  two  reports  required  under  this  section 
shall  be  submitted  concurrently  by  not  later  than  November  9, 
1989. ". 

SEC.  6221.  NATIONAL  COMMISSION  ON  CHILDREN. 

Section  1139  of  the  Social  Security  Act  (42  U.S.C.  1320b-9)  is 
amended — 

(1)  in  subsection  (d) — 

(A)  by  striking   "September  30,   1988"  and  inserting 
"March  31,  1990";  and 

(B)  by  striking  "March  31,  1989"  and  inserting  "March 
31,  1991"; 

(2)  in  subsection  (e),  by  striking  "March  31,  1989"  and  insert- 
ing "March  31,  1991"; 

(3)  in  subsection  (j),  by  striking  "such  sums"  and  inserting 
"through  fiscal  year  1991,  such  sums";  and 

(4)  by  adding  at  the  end  thereof  the  following  new  subsec- 
tions: 

"(k)(l)  The  Commission  is  authorized  to  accept  donations  of 
money,  property,  or  personal  services.  Funds  received  from  donations 
shall  be  deposited  in  the  Treasury  in  a  separate  fund  created  for 
this  purpose.  Funds  appropriated  for  the  Commission  and  donated 
funds  may  be  expended  for  such  purposes  as  official  reception  and 
representation  expenses,  public  surveys,  public  service  announce- 
ments, preparation  of  special  papers,  analyses,  and  documentaries, 
and  for  such  other  purposes  as  determined  by  the  Commission  to  be 
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in  furtherance  of  its  mission  to  review  national  issues  affecting  chil- 
dren. 

"(2)  For  purposes  of  Federal  income,  estate,  and  gift  taxation, 
money  and  other  property  accepted  under  paragraph  (1)  of  this  sub- 
section shall  be  considered  as  a  gift  or  bequest  to  or  for  the  use  of 
the  United  States. 

"(3)  Expenditure  of  appropriated  and  donated  funds  shall  be  sub- 
ject to  such  rules  and  regulations  as  may  be  adopted  by  the  Commis- 
sion and  shall  not  be  subject  to  Federal  procurement  requirements. 

"(I)  The  Commission  is  authorized  to  conduct  such  public  surveys 
as  it  deems  necessary  in  support  of  its  review  of  national  issues  af- 
fecting children  and,  in  conducting  such  surveys,  the  Commission 
shall  not  be  deemed  to  be  an  "agency"  for  the  purpose  of  44  U.S.C 
3502. ". 

SEC.  6222.  CONTINUED  USE  OF  HOME  HEALTH  WAGE  INDEX  IN  EFFECT 
PRIOR  TO  JULY  1,  1989,  UNTIL  AFTER  JULY  1,  1991. 

Notwithstanding  the  requirement  of  section  1861(v)(l)(L)(iii)  of  the 
Social  Security  Act,  the  Secretary  of  Health  and  Human  Services 
shall  in  determining  the  limits  of  or  reasonable  costs  under  title 
XVIII  of  the  Social  Security  Act  with  respect  to  services  furnished 
by  home  health  agencies,  continue  to  utilize  the  wage  index  that 
was  in  effect  for  cost  reporting  periods  beginning  before  July  1,  1989, 
until  cost  reporting  periods  beginning  on  or  after  July  1,  1991. 

SEC.  6223.  HCFA  PERSONNEL  STUDY. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
shall  (subject  to  subsection  (c))  enter  into  an  agreement  with  the  Na- 
tional Academy  of  Public  Administration  (hereafter  in  this  subsec- 
tion referred  to  as  the  'Academy")  to — 

(1)  study  personnel  administration  at  the  Health  Care  Fi- 
nancing Administration  (hereafter  in  this  section  referred  to  as 
'HCFA"); 

(2)  assess  the  adequacy  of  HCFA  staffing;  and 

(3)  recommend  any  needed  changes  with  respect  to  HCFA 
staffing  to  the  Secretary  of  Health  and  Human  Services  and  the 
Congress. 

(b)  Requirements  of  Study. — In  conducting  the  study,  the  Acad- 
emy shall  interview  management  officials  at  HCFA  and  other  ap- 
propriate agencies.  The  study  shall  include  consideration  of— 

(1)  the  average  years  in  service,  years  to  retirement  and  aver- 
age age  of  various  categories  of  HCFA  personnel; 

(2)  the  adequacy  of  HCFA  practices  to  recruit  personnel  to  re- 
place persons  who  retire  or  resign  and  train  new  employees  in 
the  intricacies  of  HCFA  programs; 

(3)  the  grade  structure  of  various  categories  of  HCFA  person- 
nel, and  the  need  for  additional  nonsupervisory  positions  at  the 
GS  13,  14,  and  15  levels  for  particularly  skilled  and  expert  per- 
sonnel needed  for  HCFA  to  carry  out  its  missions; 

(4)  the  grade  structure  at  HCFA  with  Federal  agencies  of 
similar  size  and  responsibilities; 

(5)  whether  bonus  payments  or  other  incentives  are  needed  for 
HCFA  to  recruit  and  retain  specialized  personnel; 

(6)  particular  problems  in  hiring  personnel  that  may  prevent 
recruitment  and  retention  of  qualified  staff; 
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(7)  Office  of  Personnel  Management  rules  that  may  be  burden- 
some to  the  hiring  process;  and 

(8)  how  HCFA  can  more  appropriately  address  the  priorities 
of  both  Congress  and  the  executive  branch  of  Government. 

(c)  Arrangements  for  Study. — The  Secretary  shall  request  the 
National  Academy  of  Sciences,  acting  through  appropriate  units,  to 
submit  an  application  to  conduct  the  study  described  in  this  subsec- 
tion. If  the  Academy  submits  an  acceptable  application,  the  Secre- 
tary shall  enter  into  an  appropriate  arrangement  with  the  Academy 
for  the  conduct  of  the  study.  If  the  Academy  does  not  submit  an  ac- 
ceptable application  to  conduct  the  study,  the  Secretary  may  request 
one  or  more  appropriate  nonprofit  private  entities  to  submit  an  ap- 
plication to  conduct  the  study  and  may  enter  into  an  appropriate  ar- 
rangement for  the  conduct  of  the  study  by  the  entity  which  submits 
the  best  acceptable  application. 

(d)  Date  of  Report. — The  results  of  the  study  shall  be  reported 
to  Congress  and  the  Secretary  of  Health  and  Human  Services  no 
later  than  December  31,  1990. 

SEC.  6224.  PEER  REVIEW  ORGANIZATIONS. 

(a)  Peer  Review  of  Non-Physician  Services. — 

(1)  In  general. — Section  1154(a)(1)  of  the  Social  Security  Act 
(42  U.S.C.  1320c-3(a)(D)  is  amended  by  adding  at  the  end  the 
following: 

"If  the  organization  performs  such  reviews  with  respect  to  a 
type  of  health  care  practitioner  other  than  medical  doctors,  the 
organization  shall  establish  procedures  for  the  involvement  of 
health  care  practitioners  of  that  type  in  such  reviews. ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  contracts  entered  into  after  the  date  of  the  enact- 
ment of  this  Act. 

(b)  Provider  and  Practitioner  Right  to  Reconsideration  of 
PRO  Determination  Before  Notice  to  Beneficiary. — 

(1)  In  general. — Section  1154(a)(3)  of  the  Social  Security  Act 
(42  U.S.C.  1320c-3(a)(3))  is  amended— 

(A)  in  subparagraph  (A),  by  striking  "subparagraph  (B)" 
and  inserting  "subparagraphs  (B)  and  (D)", 

(B)  in  subparagraph  (B),  by  inserting  "with  respect  to 
services  or  items  disapproved  by  reason  of  subparagraph  (A) 
or  (C)  of  paragraph  (1)"  after  "under  subparagraph  (A)", 
and 

(C)  by  adding  at  the  end  the  following  new  subpara- 
graphs: 

"(D)  The  notification  under  subparagraph  (A)  with  respect  to 
services  or  items  disapproved  by  reason  of  paragraph  (1)(B) 
shall  not  occur  until  after — 

"(i)  the  organization  has  notified  the  practitioner  or  pro- 
vider involved  of  the  determination  and  of  the  practition- 
er's or  provider's  right  to  a  formal  reconsideration  of  the 
determination  under  section  1155,  and 

"(ii)  if  the  provider  or  practitioner  requests  such  a  recon- 
sideration, the  organization  has  made  such  a  reconsider- 
ation. 
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a  provider  or  practitioner  is  provided  a  reconsideration,  such 
reconsideration  shall  be  in  lieu  of  any  subsequent  reconsider- 
ation to  which  the  provider  or  practitioner  may  be  otherwise  en- 
titled under  section  1155,  but  shall  not  affect  the  right  of  a  ben- 
eficiary from  seeking  reconsideration  under  such  section  of  the 
organization  s  determination  (after  any  reconsideration  request- 
ed by  the  provider  or  physician  under  clause  (ii)). 

"(E)  In  the  case  of  services  and  items  disapproved  by  reason 
of  paragraph  (1)(B),  the  notice  to  the  patient  shall  state  the  fol- 
lowing: 'In  the  judgment  of  the  peer  review  organization,  the 
medical  care  received  was  not  acceptable  under  the  medicare 
program.  The  reasons  for  the  denial  have  been  discussed  with 
your  physician  and  hospital.  \  ". 

(2)  Conforming  amendment. — Section  1155  of  such  Act  (42 
U.S.C.  1320c-5)  is  amended  by  inserting  "  subject  to  section 
1154(a)(3)(D),  "  before  "any  practitioner  or  provider". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  determinations  by  utilization  and  quality 
control  peer  review  organizations  with  respect  to  which  prelimi- 
nary notifications  were  made  under  section  1154(a)(3)(B)  of  the 
Social  Security  Act  more  than  30  days  after  the  date  of  the  en- 
actment of  this  Act. 

PART  4— PART  B  PREMIUM 

SEC.  6301.  PART  B  PREMIUM. 

Section  1839(e)  of  the  Social  Security  Act  (42  U.S.C.  1395r(e))  is 
amended  by  striking  "1990"  each  place  it  appears  and  inserting 
"1991". 

Subtitle  B — Medicaid 
PART  1— GENERAL  PROVISIONS 

SEC.  6401.  MANDATORY  COVERAGE  OF  CERTAIN  LOW-INCOME  PREGNANT 
WOMEN  AND  CHILDREN. 

(a)  In  General. — Section  1902  of  the  Social  Security  Act  (42 
U.S.C.  1396a)  is  amended— 

(1)  in  subsection  (a)(10)(A)(i) — 

(A)  by  striking  "or"  at  the  end  of  subclause  (IV), 

(B)  by  striking  the  semicolon  at  the  end  of  subclause  (V) 
and  inserting  "  or",  and 

(C)  by  adding  at  the  end  the  following  new  subclause: 

"(VI)  who  are  described  in  subparagraph  (C)  of 
subsection  (l)(l)  and  whose  family  income  does  not 
exceed  the  income  level  the  State  is  required  to  es- 
tablish under  subsection  (l)(2)(B)  for  such  a 
family;') 

(2)  in  subsection  (a)(10)(A)(ii)(IX),  by  inserting  "or  clause 
(i)(Vir  after  "clause  (i)(IV)"; 

(8)  in  subsection  (l)(l) — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (B), 
and 
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(B)  by  striking  subparagraph  (C)  and  inserting  the  follow- 
ing: 

"(C)  who  have  attained  one  year  of  age  but  have  not  attained 
6  years  of  age,  and 

"(D)  at  the  option  of  the  State,  children  born  after  September 
30,  1983,  who  have  attained  6  years  of  age  but  have  not  at- 
tained 7  or  8  years  of  age  (as  selected  by  the  State),  "; 

(4)  in  subsection  (l)(2)(A) — 

(A)  in  clause  (ii),  by  amending  subclause  (II)  to  read  as 
follows: 

"(II)  April  1,  1990,  133  percent,  or,  if  greater,  the  percentage 
provided  under  clause  (iv). ";  and 

(B)  by  adding  at  the  end  the  following  new  clause: 

"(iv)  In  the  case  of  a  State  which,  as  of  the  date  of  the  enactment 
of  this  clause,  has  established  under  clause  (i),  or  has  enacted  legis- 
lation authorizing,  or  appropriating  funds,  to  provide  for,  a  percent- 
age (of  the  income  official  poverty  line)  that  is  greater  than  133  per- 
cent, the  percentage  provided  under  clause  (ii)  for  medical  assistance 
on  or  after  April  1,  1990,  shall  not  be  less  than — 

"(I)  the  percentage  specified  by  the  State  in  an  amendment  to 
its  State  plan  (whether  approved  or  not)  as  of  the  date  of  the 
enactment  of  this  clause,  or 

"(II)  if  no  such  percentage  is  specified  as  of  the  date  of  the 
enactment  of  this  clause,  the  percentage  established  under  the 
States  authorizing  legislation  or  provided  for  under  the  States 
appropriations.  "; 

(5)  in  subparagraph  (B)  of  subsection  (l)(2) — 

(A)  by  striking  ",  or  ,  if  less,  the  percentage  established 
under  subparagraph  (A)",  and 

(B)  by  redesignating  such  subparagraph  as  subparagraph 
(C); 

(6)  in  subsection  (l)(2),  by  inserting  after  subparagraph  (A)  the 
following  new  subparagraph: 

"(B)  For  purposes  of  paragraph  (1)  with  respect  to  individuals  de- 
scribed in  subparagraph  (C),  the  State  shall  establish  an  income 
level  which  is  equal  to  133  percent  of  the  income  official  poverty 
line  described  in  subparagraph  (A)  applicable  to  a  family  of  the  size 
involved. "; 

(6)  in  subsection  (l)(3) — 

(A)  by  inserting  ",  (a)(10)(A)(i)(VI),"  after 
"(a)(10)(A)(i)(IVr,  and 

(B)  in  subparagraph  (C),  by  striking  "or  (C)"  and  insert- 
ing ",  (C),  or(D)"; 

(7)  in  subsection  (l)(4) — 

(A)  in  subparagraph  (A),  by  inserting  "and  for  children 
described  in  subsection  (a)(10)(A)(i)(VI)"  after 
"(a)(10)(A)(i)(IVr,  and 

(B)  in  subparagraph  (B),  by  inserting  "or  (a)(10)(A)(i)(VI)" 
after  "(a)(10)(A)(i)(IVy,; 

(8)  in  subsection  (e)(7),  by  striking  "or  (C)"  and  inserting  "  (C) 
or  (D)";  and 

(9)  in  subsection  (r)(2)(A),  by  inserting  "(a)(10)(A)(i)(VI), "  after 
"(a)(10)(A)(i)(IV), 
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(b)  Conforming  Amendment. — Section  1903(f)(4)  of  such  Act  (42 
U.S.C  1396b(f)(4))  is  amended  by  inserting  "1902(a)(10)(A)(i)(VI), " 
after  u1902(a)(10)(A)(i)(IV), ". 

(c)  Effective  Date. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  apply  to  payments  under  title  XIX  of 
the  Social  Security  Act  for  calendar  quarters  beginning  on  or 
after  April  1,  1990,  with  respect  to  eligibility  for  medical  assist- 
ance on  or  after  such  date,  without  regard  to  whether  or  not 
final  regulations  to  carry  out  such  amendments  have  been  pro- 
mulgated by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion (other  than  legislation  appropriating  funds)  in  order  for 
the  plan  to  meet  the  additional  requirements  imposed  by  the 
amendments  made  by  this  section,  the  State  plan  shall  not  be 
regarded  as  failing  to  comply  with  the  requirements  of  such 
title  solely  on  the  basis  of  its  failure  to  meet  these  additional 
requirements  before  the  first  day  of  the  first  calendar  quarter 
beginning  after  the  close  of  the  first  regular  session  of  the  State 
legislature  that  begins  after  the  date  of  the  enactment  of  this 
Act.  For  purposes  of  the  previous  sentence,  in  the  case  of  a  State 
that  has  a  2-year  legislative  session,  each  year  of  such  session 
shall  be  deemed  to  be  a  separate  regular  session  of  the  State  leg- 
islature. 

SEC.  6402.  PAYMENT  FOR  OBSTETRICAL  AND  PEDIATRIC  SERVICES. 

(a)  Codification  of  Adequate  Payment  Level  Provisions. — 
Section  1902(a)(30)(A)  of  the  Social  Security  Act  (42  U.S.C. 
1396a(a)(30)(A))  is  amended  by  inserting  before  the  semicolon  at  the 
end  the  following:  "and  are  sufficient  to  enlist  enough  providers  so 
that  care  and  services  are  available  under  the  plan  at  least  to  the 
extent  that  such  care  and  services  are  available  to  the  general  popu- 
lation in  the  geographic  area". 

(b)  Assuring  Adequate  Payment  Levels  for  Obstetrical  and 
Pediatric  Services. — Title  XIX  of  such  Act,  as  amended  by  section 
303  of  the  Family  Support  Act  of  1988,  is  amended  by  redesignating 
section  1926  as  section  1927  and  by  inserting  after  section  1925  the 
following  new  section: 

"assuring  adequate  payment  levels  for  obstetrical  and 
pediatric  services 

"Sec.  1926.  (a)(1)  A  State  plan  under  this  title  shall  not  be  consid- 
ered to  meet  the  requirement  of  section  1902(a)(30)(A)  with  respect  to 
obstetrical  services  (as  defined  in  paragraph  (4)(A)),  as  of  July  1  of 
each  year  (beginning  with  1990),  unless,  by  not  later  than  April  1  of 
such  year,  the  State  submits  to  the  Secretary  an  amendment  to  the 
plan  that  specifies  the  payment  rates  to  be  used  for  such  services 
under  the  plan  in  the  succeeding  period  and  includes  in  such  sub- 
mission such  additional  data  as  will  assist  the  Secretary  in  evaluat- 
ing the  States  compliance  with  such  requirement,  including  data 
relating  to  how  rates  established  for  payments  to  health  mainte- 
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nance  organizations  under  section  1903(m)  take  into  account  such 
payment  rates. 

"(2)  A  State  plan  under  this  title  shall  not  be  considered  to  meet 
the  requirement  of  section  1902(a)(30)(A)  with  respect  to  pediatric 
services  (as  defined  in  paragraph  (4XB))f  as  of  July  1  of  each  year 
(beginning  with  1990),  unless,  by  not  later  than  April  1  of  such  year, 
the  State  submits  to  the  Secretary  an  amendment  to  the  plan  that 
specifies,  by  pediatric  procedure,  the  payment  rates  to  be  used  for 
such  services  under  the  plan  in  the  succeeding  period  and  includes 
in  such  submission  such  additional  data  as  will  assist  the  Secretary 
in  evaluating  the  States  compliance  with  such  requirement,  includ- 
ing data  relating  to  how  rates  established  for  payments  to  health 
maintenance  organizations  under  section  1903(m)  take  into  account 
such  payment  rates. 

"(3)  The  Secretary,  by  not  later  than  90  days  after  the  date  of  sub- 
mission of  a  plan  amendment  under  paragraph  (1)  or  (2),  shall — 

"(A)  review  each  such  amendment  for  compliance  with  the  re- 
quirement of  section  1902(a)(30)(A),  and 

"(B)  approve  or  disapprove  each  such  amendment. 
If  the  Secretary  disapproves  such  an  amendment,  the  State  shall  im- 
mediately submit  a  revised  amendment  which  meets  such  require- 
ment. 

"(4)  In  this  section: 

"(A)  The  term  'obstetrical  services'  means  services  relating  to 
pregnancy  covered  under  the  State  plan  provided  by  an  obstetri- 
cian, obstetrician-gynecologist,  family  practitioner,  certified 
nurse  midwife,  or  certified  family  nurse  practitioner  and  does 
not  include  inpatient  or  outpatient  hospital  services  or  other  in- 
stitutional services. 

"(B)  The  term   'pediatric  services'  means  services  covered 
under  the  State  plan  provided  by  a  pediatrician,  family  practi- 
tioner, or  certified  pediatric  nurse  practitioner  to  children 
under  18  years  of  age  and  does  not  include  inpatient  or  outpa- 
tient hospital  services  or  other  institutional  services. 
"(b)  For  amendments  submitted  under  subsection  (a)(1)  in  1992 
and  thereafter,  the  data  submitted  under  such  subsection  must  in- 
clude, for  the  second  previous  year,  at  least  the  statewide  average 
payment  rates  under  the  State  plan  for  obstetrical  services  furnished 
by  obstetricians,  obstetrician-gynecologists,  family  practitioners,  cer- 
tified family  nurse  practitioners,  and  certified  nurse  midwives,  by 
procedure.  Such  information  shall  be  provided  separately  for  provid- 
ers located  in  each  metropolitan  statistical  area  (or  similar  area)  in 
the  State  and  in  the  remainder  of  the  State. 

"(c)  For  amendments  submitted  under  subsection  (a)(2)  in  1992 
and  thereafter,  the  data  submitted  under  such  subsection  must  in- 
clude, for  the  second  previous  year,  at  least  the  statewide  average 
payment  rates  under  the  State  plan  for  pediatric  services  furnished 
by  pediatricians,  family  practitioners,  and  certified  pediatric  nurse 
practitioners  by  procedure.  Such  information  shall  be  provided  sepa- 
rately for  providers  located  in  each  metropolitan  statistical  area  (or 
similar  area)  in  the  State  and  in  the  remainder  of  the  State. 

"(d)  Nothing  in  this  title  (including  section  1902(a)(30)(A))  shall 
be  construed  as  preventing  a  State  from  establishing  payment  levels 
for  obstetrical  or  pediatric  services  that  are  higher  for  those  services 
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furnished  in  rural  areas  than  those  furnished  in  metropolitan  sta- 
tistical areas. ". 

(c)  Payment  for  Certain  Services  in  Certain  Federally- 
Funded  Health  Centers. — 

(1)  Coverage. — Section  1905(a)(2)  of  the  Social  Security  Act 
(42  U.S.C  1396d(a)(2))  is  amended  by  striking  "and"  before 
"(B)"  and  by  inserting  before  the  semicolon  at  the  end  the  fol- 
lowing: ",  and  (C)  ambulatory  services  offered  by  a  health  center 
receiving  funds  under  section  329,  330,  or  340  of  the  Public 
Health  Service  Act  to  a  pregnant  woman  or  individual  under 
18  years  of  age". 

(2)  Payment  amounts.— Section  1902(a)(13)(E)  of  such  Act  (42 
U.S.C.  1396a(a)(13)(E))  is  amended  by  inserting  ",  and  for  pay- 
ment for  services  described  in  section  1905(a)(2)(C)  under  the 
plan,  "  after  "provided  by  a  rural  health  clinic  under  the  plan  ". 

(d)  Effective  Date. — (1)  The  amendments  made  by  subsections 
(a)  and  (b)  (except  as  otherwise  provided  in  such  amendments)  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

(2)(A)  The  amendments  made  by  subsection  (c)  apply  (except  as 
provided  under  subparagraph  (B))  to  payments  under  title  XIX  of 
the  Social  Security  Act  for  calendar  quarters  beginning  on  or  after 
July  1,  1990,  without  regard  to  whether  or  not  final  regulations  to 
carry  out  such  amendments  have  been  promulgated  by  such  date. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  sub- 
section (c),  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  meet  these  additional  requirements  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  the  en- 
actment of  this  Act.  For  purposes  of  the  previous  sentence,  in  the 
case  of  a  State  that  has  a  2-year  legislative  session,  each  year  of 
such  session  shall  be  deemed  to  be  a  separate  regular  session  of  the 
State  legislature. 

SEC.  6403.  EARLY  AND  PERIODIC  SCREENING,  DIAGNOSTIC,  AND  TREAT- 
MENT SERVICES  DEFINED. 

(a)  In  General. — Section  1905  of  the  Social  Security  Act  (42 
U.S.C.  1396d)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"(r)  The  term  'early  and  periodic  screening,  diagnostic,  and  treat- 
ment services'  means  the  following  items  and  services: 
"(1)  Screening  services — 

"(A)  which  are  provided — 

"(i)  at  intervals  which  meet  reasonable  standards  of 
medical  and  dental  practice,  as  determined  by  the 
State  after  consultation  with  recognized  medical  and 
dental  organizations  involved  in  child  health  care,  and 
"(ii)  at  such  other  intervals,  indicated  as  medically 
necessary,  to  determine  the  existence  of  certain  physical 
or  mental  illnesses  or  conditions;  and 
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"(B)  which  shall  at  a  minimum  include — 

"(i)  a  comprehensive  health  and  developmental  histo- 
ry (including  assessment  of  both  physical  and  mental 
health  development), 

"(ii)  a  comprehensive  unclothed  physical  exam, 
(Hi)  appropriate  immunizations  according  to  age 
and  health  history, 

"(iv)  laboratory  tests  (including  lead  blood  level  as- 
sessment appropriate  for  age  and  risk  factors),  and 

"(v)  health  education  (including  anticipatory  guid- 
ance). 
"(2)  Vision  services — 

"(A)  which  are  provided — 

"(i)  at  intervals  which  meet  reasonable  standards  of 
medical  practice,  as  determined  by  the  State  after  con- 
sultation with  recognized  medical  organizations  in- 
volved in  child  health  care,  and 

"(ii)  at  such  other  intervals,  indicated  as  medically 
necessary,  to  determine  the  existence  of  a  suspected  ill- 
ness or  condition;  and 
"(B)  which  shall  at  a  minimum  include  diagnosis  and 
treatment  for  defects  in  vision,  including  eyeglasses. 
"(3)  Dental  services — 

"(A)  which  are  provided — 

"(i)  at  intervals  which  meet  reasonable  standards  of 
dental  practice,  as  determined  by  the  State  after  con- 
sultation with  recognized  dental  organizations  in- 
volved in  child  health  care,  and 

"(ii)  at  such  other  intervals,  indicated  as  medically 
necessary,  to  determine  the  existence  of  a  suspected  ill- 
ness or  condition;  and 
"(B)  which  shall  at  a  minimum  include  relief  of  pain 
and  infections,  restoration  of  teeth,  and  maintenance  of 
dental  health. 
"(4)  Hearing  services — 

"(A)  which  are  provided — 

"(i)  at  intervals  which  meet  reasonable  standards  of 
medical  practice,  as  determined  by  the  State  after  con- 
sultation with  recognized  medical  organizations  in- 
volved in  child  health  care,  and 

"(ii)  at  such  other  intervals,  indicated  as  medically 
necessary,  to  determine  the  existence  of  a  suspected  ill- 
ness or  condition;  and 
"(B)  which  shall  at  a  minimum  include  diagnosis  and 
treatment  for  defects  in  hearing,  including  hearing  aids. 
"(5)  Such  other  necessary  health  care,  diagnostic  services, 
treatment,  and  other  measures  described  in  section  1905(a)  to 
correct  or  ameliorate  defects  and  physical  and  mental  illnesses 
and  conditions  discovered  by  the  screening  services,  whether  or 
not  such  services  are  covered  under  the  State  plan. 
Nothing  in  this  title  shall  be  construed  as  limiting  providers  of 
early  and  periodic  screening,  diagnostic,  and  treatment  services  to 
providers  who  are  qualified  to  provide  all  of  the  items  and  services 
described  in  the  previous  sentence  or  as  preventing  a  provider  that  is 
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qualified  under  the  plan  to  furnish  one  or  more  (but  not  alb  of  such 
items  or  services  from  being  qualified  to  provide  such  items  and 
services  as  part  of  early  and  periodic  screening,  diagnostic,  and 
treatment  services.  ". 

(b)  Report  on  Provision  of  EPSDT.— Section  1902(aXAS)  of  such 
Act  (42  U.S.C.  1396a(aXffl)is  amended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (B)} 

(2)  by  striking  the  semicolon  at  the  end  of  subparagraph  (C) 
and  inserting  ",  and",  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 

"(D)  reporting  to  the  Secretary  fin  a  uniform  form  and 
manner  established  by  the  Secretary;  by  age  group  and  by 
basis  of  eligibility  for  medical  assistance,  and  by  not  later 
than  April  1  after  the  end  of  each  fiscal  year,  beginning 
with  fiscal  year  1990)  the  following  information  relating  to 
early  and  periodic  screening,  diagnostic,  and  treatment 
services  provided  under  the  plan  during  each  fiscal  year: 

"(i)  the  number  of  children  provided  child  health 
screening  services, 

"'iv  the  number  of  children  referred  for  corrective 
treatment  'the  need  for  which  is  disclosed  by  such 
child  health  screening  services), 

"(Hi)  the  number  of  children  receiving  dental  serv- 
ices, and 

(iv)  the  State's  results  in  attaining  the  participation 
goals  set  for  the  State  under  section  1905(r);,\ 

(c)  Annual  Participation  Goals.— Section  1905(r)  of  such  Act,  as 
added  by  subsection  (a),  is  amended  by  adding  at  the  end  the  follow- 
ing: "The  Secretary  shall,  not  later  than  July  1,  1990,  and  every  12 
months  thereafter,  develop  and  set  annual  participation  goals  for 
each  State  for  participation  of  individuals  who  are  covered  under 
the  State  plan  under  this  title  in  early  and  periodic  screening,  diag- 
nostic, and  treatment  services.''. 

(d)  Conforming  Amendments.— (1 J  Section  1902(a)(43)(A)  of  such 
Act  (42  U.S.C.  1396'a(a/43/A))  is  amended  by  striking  "and  treat- 
ment services  as  described  in  section  1905(a)(4)(B)"  and  inserting 
"and  treatment  services  as  described  in  section  1905(r)'\ 

(2)  Section  1905(a)(4)  of  such  Act  (42  U.S.C.  1396d(aX4))  is  amend- 
ed by  amending  clause  (B)  to  read  as  follows:  "(B)  early  and  period- 
ic screening,  diagnostic,  and  treatment  services  (as  defined  in  sub- 
section (r))  for  individuals  who  are  eligible  under  the  plan  and  are 
under  the  age  of  21;  and". 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  April  1,  1990,  without  regard  to  whether  or  not  final 
regulations  to  carry  out  such  amendments  have  been  promulgated 
by  such  date. 

SEC.  6404.  PAYMENT  FOR  FEDERALLY-QUALIFIED  HEALTH  CENTER  SERV- 
ICES. 

(a)  Courage.— Section  1905(a)(2)  of  the  Social  Security  Act  (42 
U.S.C.  1396d(a)(2))  is  amended— 

(1)  by  striking  "and"  before  "(B)", 

(2)  by  striking   "subsection  (I)"  and  inserting  "subsection 
aJGA  and 
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(3)  by  inserting  before  the  semicolon  at  the  end  the  following: 
",  and  (C)  Federally-qualified  health  center  services  (as  defined 
in  subsection  (1X2))  and  any  other  ambulatory  services  offered,  by 
a  Federally-qualified  health  center  and  which  are  otherwise  in- 
cluded in  the  plan  ". 

(b)  Terms  Defined. — Section  1905(1)  of  such  Act  is  amended— 

(1)  by  redesignating  clauses  (1)  and  (2)  as  clauses  (A)  and  (B), 

(2)  by  inserting  "(1)" after  "(I)",  and 

(3)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)(A)  The  term  'Federally  qualified  health  center  services'  means 

services  of  the  type  described  in  subparagraphs  (A)  through  (C)  of 
section  1861(aa)(l)  when  furnished  to  an  individual  as  an  outpa- 
tient of  a  Federally  qualified  health  center  and,  for  this  purpose, 
any  reference  to  a  rural  health  clinic  or  a  physician  described  in 
section  1861(aa)(2)(B)  is  deemed  a  reference  to  a  Federally  qualified 
health  center  or  a  physician  at  the  center,  respectively. 

"(B)  The  term  'Federally  qualified  health  center'  means  a  facility 
which — 

"(i)  is  receiving  a  grant  under  section  329,  330,  or  340  of  the 
Public  Health  Service  Act,  or 

"(ii)  based  on  the  recommendation  of  the  Health  Resources 
and  Services  Administration  within  the  Public  Health  Service, 
is  determined  by  the  Secretary  to  meet  the  requirements  for  re- 
ceiving such  a  grant. 
In  applying  clause  (ii),  the  Secretary  may  waive  any  requirement  re- 
ferred to  in  such  clause  for  up  to  2  years  for  good  cause  shown. ". 

(c)  Payment  Amounts.— Section  1902(a)(13)(E)  of  such  Act  (42 
U.S.C.  1396a(a)(13)(E))  is  amended  by  striking  "section  1905(a)(2)(B) 
provided  by  a  rural  health  clinic"  and  inserting  "clause  (B)  or  (C)  of 
section  1905(a)(2)". 

(d)  Effective  Date. — (1)  The  amendments  made  by  this  section 
apply  (except  as  provided  under  paragraph  (2))  to  payments  under 
title  XIX  of  the  Social  Security  Act  for  calendar  quarters  beginning 
on  or  after  April  1,  1990,  without  regard  to  whether  or  not  final  reg- 
ulations to  carry  out  such  amendments  have  been  promulgated  by 
such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
section,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  meet  these  additional  requirements  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  the  en- 
actment of  this  Act.  For  purposes  of  the  previous  sentence,  in  the 
case  of  a  State  that  has  a  2-year  legislative  session,  each  year  of 
such  session  shall  be  deemed  to  be  a  separate  regular  session  of  the 
State  legislature. 

SEC.  6405.  REQUIRED  COVERAGE  OF  NURSE  PRACTITIONER  SERVICES. 

(a)  In  General. — Section  1905(a)  of  the  Social  Security  Act  (42 
U.S.C.  1396d(a))  is  amended— 


169 


(1)  in  paragraph  (20),  by  striking  "and"; 

(2)  by  redesignating  paragraph  (21)  as  paragraph  (22);  and 

(3)  by  inserting  at  the  end  of  paragraph  (20)  the  following 
new  paragraph: 

"(21)  services  furnished  by  a  certified  pediatric  nurse  practi- 
tioner or  certified  family  nurse  practitioner  (as  defined  by  the 
Secretary)  which  the  certified  pediatric  nurse  practitioner  or 
certified  family  nurse  practitioner  is  legally  authorized  to  per- 
form under  State  law  (or  the  State  regulatory  mechanism  pro- 
vided by  State  law),  whether  or  not  the  certified  pediatric  nurse 
practitioner  or  certified  family  nurse  practitioner  is  under  the 
supervision  of,  or  associated  with,  a  physician  or  other  health 
care  provider;". 

(b)  Conforming  Amendment. — Section  1902(a)(10)(A)  of  such  Act 
(42  U.S.C.  1396a(a)(10)(A))  is  amended  by  striking  "(1)  through  (5) 
and  (17)"  and  by  inserting  in  lieu  thereof  "(1)  through  (5),  (17)  and 
(21)". 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  become  effective  with  respect  to  services  furnished  by  a  certi- 
fied pediatric  nurse  practitioner  or  certified  family  nurse  practition- 
er on  or  after  July  1,  1990. 

SEC.  6406.  REQUIRED  MEDICAID  NOTICE  AND  COORDINATION  WITH  SPE- 
CIAL SUPPLEMENTAL  FOOD  PROGRAM  FOR  WOMEN,  INFANTS, 
AND  CHILDREN  (WIC). 

(a)  State  Plan  Requirements  of  Notice  and  Coordination. — 
Section  1902(a)  of  the  Social  Security  Act  (42  U.S.C.  1396a(a))  is 
amended — 

(1)  in  paragraph  (11),  by  striking  "and"  before  "(B)"  and  by 
inserting  before  the  semicolon  at  the  end  the  following:  "  and 
(C)  provide  for  coordination  of  the  operations  under  this  title 
with  the  State's  operations  under  the  special  supplemental  food 
program  for  women,  infants,  and  children  under  section  17  of 
the  Child  Nutrition  Act  of  1966"; 

(2)  by  striking  "and"  at  the  end  of  paragraph  (51); 

(3)  by  striking  the  period  at  the  end  of  paragraph  (52)  and  in- 
serting ";  and";  and 

(4)  by  inserting  after  paragraph  (52)  the  following  new  para- 
graph: 

"(53)  provide— 

"(A)  for  notifying  in  a  timely  manner  all  individuals  in 
the  State  who  are  determined  to  be  eligible  for  medical  as- 
sistance and  who  are  pregnant  women,  breastfeeding  or 
postpartum  women  (as  defined  in  section  17  of  the  Child 
Nutrition  Act  of  1966),  or  children  below  the  age  of  5,  of 
the  availability  of  benefits  furnished  by  the  special  supple- 
mental food  program  under  such  section,  and 

"(B)  for  referring  any  such  individual  to  the  State  agency 
responsible  for  administering  such  program.  ". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  July  1,  1990,  without  regard  to  whether  regula- 
tions to  carry  out  such  amendments  have  been  promulgated  by  such 
date. 
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SEC.  6407.  DEMONSTRATION  PROJECTS  TO  STUDY  THE  EFFECT  OF  ALLOW- 
ING STATES  TO  EXTEND  MEDICAID  TO  PREGNANT  WOMEN 
AND  CHILDREN  NOT  OTHERWISE  QUALIFIED  TO  RECEIVE 
MEDICAID  BENEFITS. 

(a)  In  General. — In  order  to  allow  States  to  develop  and  carry 
out  innovative  programs  to  extend  health  insurance  coverage  to 
pregnant  women  and  children  under  age  20  who  lack  insurance  and 
to  encourage  workers  to  obtain  health  insurance  for  themselves  and 
their  children,  the  Secretary  of  Health  and  Human  Services  (in  this 
section  referred  to  as  the  "Secretary")  shall  enter  into  agreements 
with  several  States  submitting  applications  in  accordance  with  sub- 
section (b)  for  the  purpose  of  conducting  demonstration  projects  to 
study  the  effect  on  access  to  health  care,  private  insurance  coverage, 
and  costs  of  health  care  when  such  States  are  allowed  to  extend 
benefits  under  title  XIX  of  the  Social  Security  Act,  either  directly, 
in  the  same  manner,  or  otherwise  as  alternative  assistance  author- 
ized in  section  1925(b)(4)(D)  of  such  Act,  to  pregnant  women  and 
children  under  20  who  are  not  otherwise  qualified  to  receive  benefits 
under  such  section. 

(b)  Project  Requirements. — (1)  Each  State  applying  to  partici- 
pate in  the  demonstration  project  under  subsection  (a)  shall  assure 
the  Secretary  that  eligibility  shall  be  limited  to  pregnant  women 
and  children  who  have  not  attained  20  years  of  age  who  are  in  fam- 
ilies with  income  below  185  percent  of  the  income  official  poverty 
line  (referred  to  in  subsection  (c)(1)). 

(2)  The  Secretary  shall  further  provide  in  conducting  demonstra- 
tion projects  under  this  section  that  if  one  or  more  of  such  demon- 
stration projects  utilizes  employer  coverage  as  allowed  under  section 
1925(b)(4)(D)  of  the  Social  Security  Act  that  such  project  shall  re- 
quire an  employer  contribution. 

(c)  Premiums. — In  the  case  of  pregnant  women  and  children  eligi- 
ble to  participate  in  such  demonstration  projects  whose  family 
income  level  is — 

(1)  below  100  percent  of  the  income  official  poverty  line  (as  de- 
fined by  the  Office  of  Management  and  Budget,  and  revised  an- 
nually in  accordance  with  section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981)  applicable  to  a  family  of  the  size  in- 
volved, there  shall  be  no  premium  charged;  and 

(2)  between  100  and  185  percent  of  such  income  official  pover- 
ty line,  there  shall  be  a  premium  equal  to — 

(A)  an  amount  based  on  a  sliding  scale  relating  to 
income,  or 

(B)  3  percent  of  the  family's  average  gross  monthly  earn- 
ings, 

whichever  is  less. 

(d)  Duration. — Each  demonstration  project  under  this  section 
shall  be  conducted  for  a  period  not  to  exceed  3  years. 

(e)  Waiver. — The  Secretary  where  he  deems  appropriate  may 
waive  the  statewideness  requirement  described  in  section  1902(a)(1). 

(f)  Limit  on  Expenditures. — The  Secretary  in  conducting  the 
demonstration  projects  described  in  this  section  shall  limit  the 
amount  of  the  Federal  share  of  benefits  paid  and  expenses  incurred 
under  title  XIX  of  the  Social  Security  Act  to  $10,000,000  in  each  of 
fiscal  years  1990,  1991,  and  1992. 
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(g)  Evaluation  and  Report. — (1)  For  each  demonstration  project 
conducted  under  this  section,  the  Secretary  shall  assure  that  an 
evaluation  is  conducted  on  the  effect  of  the  project  with  respect  to — 

(A)  access  to  health  care; 

(B)  private  health  care  insurance  coverage; 

(C)  costs  with  respect  to  health  care;  and 

(D)  developing  feasible  premium  and  cost-sharing  policies. 

(2)  The  Secretary  shall  submit  to  Congress  an  interim  report  con- 
taining a  summary  of  the  evaluations  conducted  under  paragraph 
(1)  not  later  than  January  1,  1992,  and  a  final  report  containing 
such  summary  together  with  such  further  recommendations  as  the 
Secretary  may  determine  appropriate  not  later  than  January  1,  1994- 

SEC.  6408.  OTHER  MEDICAID  PROVISIONS. 

(a)  Institutions  for  Mental  Diseases. — 

(1)  Study. — The  Secretary  of  Health  and  Human  Services 
shall  conduct  a  study  of— 

(A)  the  implementation,  under  current  provisions,  regula- 
tions, guidelines,  and  regulatory  practices  under  title  XIX 
of  the  Social  Security  Act,  of  the  exclusion  of  coverage  of 
services  to  certain  individuals  residing  in  institutions  for 
mental  diseases,  and 

(B)  the  costs  and  benefits  of  providing  services  under  title 
XIX  of  the  Social  Security  Act  in  public  subacute  psychiat- 
ric facilities  which  provide  services  to  psychiatric  patients 
who  would  otherwise  require  acute  hospitalization. 

(2)  Report.— By  not  later  than  October  1,  1990,  the  Secretary 
shall  submit  a  report  to  Congress  on  the  study  and  shall  in- 
clude in  the  report  recommendations  respecting — 

(A)  modifications  in  such  provisions,  regulations,  guide- 
lines, and  practices,  if  any,  that  may  be  appropriate  to  ac- 
commodate changes  that  may  have  occurred  since  1972  in 
the  delivery  of  psychiatric  and  other  mental  health  services 
on  an  inpatient  basis  to  such  individuals,  and 

(B)  the  continued  coverage  of  services  provided  in  suba- 
cute psychiatric  facilities  under  title  XIX  of  the  Social  Se- 
curity Act. 

(3)  Moratorium  on  treatment  of  certain  facilities.— Any 
determination  by  the  Secretary  that  Kent  Community  Hospital 
Complex  in  Michigan  or  Saginaw  Community  Hospital  in 
Michigan  is  an  institution  for  mental  diseases,  for  purposes  of 
title  XIX  of  the  Social  Security  Act  shall  not  take  effect  until 
180  days  after  the  date  the  Congress  receives  the  report  required 
under  paragraph  (2). 

(b)  Extension  of  Texas  Personal  Care  Services  Waiver. — Sec- 
tion 9523(a)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
of  1985,  as  amended  by  section  4115(d)  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1987  (added  by  section  411(h)(9)(C)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988),  is  amended  by  striking  "Janu- 
ary 1,  1990"  and  inserting  "July  1,  1990". 

(c)  Hospice  Payment  for  Room  and  Board. — 

(1)  In  general.— Section  1902(a)(13)(D)  of  the  Social  Security 
Act  (42  U.S.C.  1396a(a)(13)(D))  is  amended— 
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(A)  by  striking  "in  the  same  amounts,  and  using  the 
same  methodology,  as  used"  and  inserting  "in  amounts  no 
lower  than  the  amounts,  using  the  same  methodology, 
used",  and 

(B)  by  striking  "a  separate  rate  may  be  paid  for"  and  in- 
serting "in  the  case  of",  and 

(C)  by  striking  "to  take  into  account  the  room  and  board 
furnished  by  such  facility"  and  inserting  "there  shall  be 
paid  an  additional  amount,  to  take  into  account  the  room 
and  board  furnished  by  the  facility,  equal  to  at  least  95 
percent  of  the  rate  that  would  have  been  paid  by  the  State 
under  the  plan  for  facility  services  in  that  facility  for  that 
individual". 

(2)  Effective  date. — The  amendments  made  by  paragraph  (1) 
shall  apply  to  services  furnished  on  or  after  April  1,  1990, 
without  regard  to  whether  or  not  final  regulations  have  been 
promulgated  by  such  date  to  implement  such  amendments, 
(d)  Medicare  Buy-in  for  Premiums  of  Certain  Working  Dis- 
abled.— 

(1)  In  general.— Section  1902(a)(10)(E)  of  the  Social  Security 
Act  (42  U.SC.  1396a(a)(10)(E)),  as  amended  by  6403(a)  of  this 
subtitle,  is  amended — 

(A)  by  inserting  "(i)"  after  "(E)", 

(B)  by  striking  the  semicolon  at  the  end  and  inserting  ", 
and",  and 

(C)  by  adding  at  the  end  the  following  new  clause: 

"(ii)  for  making  medical  assistance  available  for  payment 
of  medicare  cost-sharing  described  in  section  1905(p)(3)(A)(i) 
for  qualified  disabled  and  working  individuals  described 
in  section  1905(t);". 

(2)  Eligibility.— Section  1905  of  such  Act  (42  U.S.C.  1396d), 
as  amended  by  section  6403(a)  of  this  subtitle,  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(s)  The  term  'qualified  disabled  and  working  individual'  means 
an  individual — 

"(1)  who  is  entitled  to  enroll  for  hospital  insurance  benefits 
under  part  A  of  title  XVIII  under  section  1818A  (as  added  by 
6012  of  the  Omnibus  Budget  Reconciliation  Act  of  1989); 

"(2)  whose  income  (as  determined  under  section  1612  for  pur- 
poses of  the  supplemental  security  income  program)  does  not 
exceed  200  percent  of  the  official  poverty  line  (as  defined  by  the 
Office  of  Management  and  Budget  and  revised  annually  in  ac- 
cordance with  section  673(2)  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1981)  applicable  to  a  family  of  the  size  involved; 

"(3)  whose  resources  (as  determined  under  section  1613  for 
purposes  of  the  supplemental  security  income  program)  do  not 
exceed  twice  the  maximum  amount  of  resources  that  an  individ- 
ual or  a  couple  (in  the  case  of  an  individual  with  a  spouse) 
have  and  obtain  benefits  for  supplemental  security  income  bene- 
fits under  title  XVI;  and 

"(4)  who  is  not  otherwise  eligible  for  medical  assistance  under 
this  title. ". 
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(3)  Premium  payments  required  for  certain  individ- 
uals.— Section  1916  of  such  Act  (42  U.S.C.  1396o)  is  amended — 

(A)  in  subsection  (a),  by  striking  "(E)"  and  inserting 
"(EXi)", 

(B)  by  redesignating  subsections  (d)  and  (e)  as  subsections 
(e)  and  (f),  respectively,  and 

(C)  by  inserting  after  subsection  (c)  the  following  new  sub- 
section: 

"(d)  With  respect  to  a  qualified  disabled  and  working  individual 
described  in  section  1905(s)  whose  income  (as  determined  under 
paragraph  (3)  of  that  section)  exceeds  150  percent  of  the  official  pov- 
erty line  referred  to  in  that  paragraph,  the  State  plan  of  a  State 
may  provide  for  the  charging  of  a  premium  (expressed  as  a  percent- 
age of  the  medicare  cost-sharing  described  in  section  1905(p)(3)(A)(i) 
provided  with  respect  to  the  individual)  according  to  a  sliding  scale 
under  which  such  percentage  increases  from  0  percent  to  100  per- 
cent, in  reasonable  increments  (as  determined  by  the  Secretary),  as 
the  individual's  income  increases  from  150  percent  of  such  poverty 
line  to  200  percent  of  such  poverty  line.  ". 

(4)  Conforming  amendments. — 

(A)  Section  1905(p)(3)  of  such  Act  (42  U.S.C.  1396d(p)(3))  is 
amended — 

(i)  by  amending  subparagraph  (A)  to  read  as  follows: 
"(A)(i)  premiums  under  section  1818,  and 

(ii)  premiums  under  section  1839,  "  and 

(ii)  in  subparagraph  (A),  by  striking  "section  1818" 
and  inserting  "section  1818  or  1818A". 

(B)  Section  1905(p)(l)(A)  of  such  Act  is  amended  by  insert- 
ing "  but  not  including  an  individual  entitled  to  such  ben- 
efits only  pursuant  to  an  enrollment  under  section  1818A  " 
after  "1818". 

(C)  Section  1902(f)  of  such  Act  (42  U.S.C.  1396a(f))  is 
amended  by  inserting  "  except  with  respect  to  qualified  dis- 
abled and  working  individuals  (described  in  section 
1905(s),"  after  "1619(b)(3)". 

(5)  Effective  date.— 

(A)  The  amendments  made  by  this  subsection  apply 
(except  as  provided  under  subparagraph  (B))  to  payments 
under  title  XIX  of  the  Social  Security  Act  for  calendar 
quarters  beginning  on  or  after  July  1,  1990,  without  regard 
to  whether  or  not  final  regulations  to  carry  out  such 
amendments  have  been  promulgated  by  such  date. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance 
under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 
tary of  Health  and  Human  Services  determines  requires 
State  legislation  (other  than  legislation  appropriating 
funds)  in  order  for  the  plan  to  meet  the  additional  require- 
ments imposed  by  the  amendments  made  by  this  subsection, 
the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its 
failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  first  calendar  quarter  beginning  after  the 
close  of  the  first  regular  session  of  the  State  legislature  that 
begins  after  the  date  of  the  enactment  of  this  Act.  For  pur- 
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poses  of  the  previous  sentence,  in  the  case  of  a  State  that 
has  a  2-year  legislative  session,  each  year  of  such  session 
shall  be  deemed  to  be  a  separate  regular  session  of  the  State 
legislature. 

PART  2— TECHNICAL  AND  MISCELLANEOUS 
PROVISIONS 

SEC.  6411.  MISCELLANEOUS  MEDICAID  TECHNICAL  AMENDMENTS. 

(a)  Technical  Correction  to  Medicare  Buy-in  for  the  Elder- 
ly.— 

(1)  Clarification  with  respect  to  "section  209(b)" 
states. — The  first  sentence  of  section  1902(f)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1396a(f))  is  amended  by  inserting  "and  except 
with  respect  to  qualified  medicare  beneficiaries,  qualified  se- 
verely impaired  individuals,  and  individuals  described  in  sub- 
section (mXV"  before  "  no  State". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  as  if  it  had  been  included  in  the  enactment  of  the 
Medicare  Catastrophic  Coverage  Act  of  1988. 

(b)  Extension  of  Delay  in  Issuance  of  Certain  Final  Regula- 
tions.— Section  8431  of  the  Technical  and  Miscellaneous  Revenue 
Act  of  1988  is  amended  by  striking  "May  1,  1989"  and  inserting 
"December  31,  1990". 

(c)  Disproportionate  Share  Hospitals. — 

(1)  Special  rule  for  new  jersey  uncompensated  care 
trust  fund.— Section  1923(e)(1)  of  the  Social  Security  Act  (42 
U.S.C.  1396r-4(e)(D)  is  amended— 

(A)  by  inserting  "(A)(i)"  after  "without  regard  to  the  re- 
quirement of  subsection  (a)  if",  and 

(B)  by  striking  "and  if"  and  inserting  "or  (ii)  the  plan  as 
of  January  1,  1987,  provided  for  payment  adjustments 
based  on  a  statewide  pooling  arrangement  involving  all 
acute  care  hospitals  and  the  arrangement  provides  for  reim- 
bursement of  the  total  amount  of  uncompensated  care  pro- 
vided by  each  participating  hospital,  and  (B)". 

(2)  Conforming  amendment. — Section  1915(b)(4)  of  such  Act 
(42  U.S.C.  1396n(b)(4))  is  amended  by  inserting  "shall  be  consist- 
ent with  the  requirements  of  section  1923  and"  after  "which 
standards". 

(3)  Transition  rule. — The  State  of  Missouri  shall  be  treated 
as  having  met  the  requirement  of  section  1902(a)(13)(A)  of  the 
Social  Security  Act  (insofar  as  it  requires  payments  to  hospitals 
to  take  into  account  the  situation  of  hospitals  that  serve  a  dis- 
proportionate number  of  low-income  patients  with  special  needs) 
for  the  period  beginning  with  July  1,  1988,  and  ending  with 
(and  including)  June  30,  1990,  if  the  total  amount  of  such  pay- 
ments for  such  period  is  not  less  than  the  total  of  such  pay- 
ments otherwise  required  by  law  for  such  period. 

(4)  Effective  date. — The  amendment  made  by  paragraph  (2) 
shall  be  effective  as  if  included  in  the  enactment  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1987. 

(d)  Fraud  and  Abuse  Technical  Amendments.— 
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(1)  Treatment  of  loss  of  right  to  renew  license.— Section 
1128(b)(4)(A)  of  the  Social  Security  Act  (42  U.S.C.  1396a- 
7(b)(4)(A))  is  amended  by  inserting  "or  the  right  to  apply  for  or 
renew  such  a  license"  after  "lost  such  a  license". 

(2)  Clarification  with  respect  to  emergency  treat- 
ment.—Sections  1862(e)(1)  and  1903(i)(2)  of  such  Act  (42  U.S.C. 
1395y(e)(l),  1396b(i)(2))  are  each  amended  by  inserting  "  not  in- 
cluding items  or  services  furnished  in  an  emergency  room  of  a 
hospital"  after  "emergency  item  or  service". 

(3)  Clarification  of  exclusion  with  respect  to  employ- 
ment BY  HEALTH  MAINTENANCE  ORGANIZATIONS. — (A)  Section 

1876(i)(6)(A)  of  the  Social  Security  Act  (42  U.S.C. 
1395mm(i)(6)(A))  is  amended — 

(i)  by  striking  "or"  at  the  end  of  clause  (v), 

(ii)  by  adding  "or"  at  the  end  of  clause  (vi),  and 

(Hi)  by  inserting  after  clause  (vi)  the  following  new 
clause: 

"(vii)  in  the  case  of  a  risk-sharing  contract,  employs  or  con- 
tracts with  any  individual  or  entity  that  is  excluded  from  par- 
ticipation under  this  title  under  section  1128  or  1128A  for  the 
provision  of  health  care,  utilization  review,  medical  social 
work,  or  administrative  services  or  employs  or  contracts  with 
any  entity  for  the  provision  (directly  or  indirectly)  through  such 
an  excluded  individual  or  entity  of  such  services;". 

(B)  Section  1902(p)(2)  of  Act  (42  U.S.C.  1396a(p)(2))  is  amend- 
ed— 

(i)  by  striking  "or"  at  the  end  of  subparagraph  (A), 

(ii)  by  striking  the  period  at  the  end  of  subparagraph  (B) 
and  inserting  ",  or",  and 

(Hi)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(C)  employs  or  contracts  with  any  individual  or  entity  that  is 
excluded  from  participation  under  this  title  under  section  1128 
or  1128A  for  the  provision  of  health  care,  utilization  review, 
medical  social  work,  or  administrative  services  or  employs  or 
contracts  with  any  entity  for  the  provision  (directly  or  indirect- 
ly) through  such  an  excluded  individual  or  entity  of  such  serv- 
ices. ". 

(4)  Effective  dates. — The  amendments  made  by  paragraphs 
(1)  and  (2)  shall  take  effect  on  the  date  of  the  enactment  of  this 
Act. 

(B)  The  amendments  made  by  paragraph  (3)  shall  apply  to 
employment  and  contracts  as  of  90  days  after  the  date  of  the 
enactment  of  this  Act. 
(e)  Spousal  Impoverishment. — 

(1)  Equal  treatment  of  transfers  by  community  spouse 
before  institutionalization. — Section  1917(c)  of  the  Social 
Security  Act  (42  U.S.C  1396p(c))  is  amended— 

(A)  in  paragraph  (1),  by  inserting  "or  whose  spouse,  "  after 
"an  institutionalized  individual  (as  defined  in  paragraph 
(3))  who, "  and 

(B)  in  paragraph  (2)(B) — 
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(i)  by  amending  clause  (i)  to  read  as  follows:  "(i)  to  or 
from  (or  to  another  for  the  sole  benefit  of)  the  individ- 
ual's spouse,  or",  and 

(ii)  by  striking  "  or  (Hi)"  and  all  that  follows 
through  "fair  market  value". 

(2)  Clarifying  application  to  "section  209(B)"  states. — 
Section  1902(f)  of  such  Act  (42  U.S.C.  1396a(f))  is  amended  by 
inserting  "and  section  1924"  after  "1619(b)(3)". 

(3)  Clarification  of  application  of  income  rules  to  rede- 
terminations.— Subsections  (b)(2)  and  (d)  of  section  1924  of 
such  Act  are  amended  by  inserting  "or  redetermined"  after  "de- 
termined". 

(4)  Effective  dates. — 

(A)  Spousal  transfers. —The  amendments  made  by 
paragraph  (1)  shall  apply  to  transfers  occurring  after  the 
date  of  the  enactment  of  this  Act. 

(B)  Other  amendments. — Except  as  provided  in  subpara- 
graph (A),  the  amendments  made  by  this  subsection  shall 
apply  as  if  included  in  the  enactment  of  section  303  of  the 
Medicare  Catastrophic  Coverage  Act  of  1988. 

(f)  Extension  of  Waiver  for  Health  Insuring  Organiza- 
tion.— The  Secretary  of  Health  and  Human  Services  shall  continue 
to  waive,  through  June  30,  1992,  the  application  of  section 
1903(m)(2)(A)(ii)  of  the  Social  Security  Act  to  the  Tennessee  Primary 
Care  Network,  Inc.,  under  the  same  terms  and  conditions  as  applied 
to  such  waiver  as  of  July  1,  1989. 

(g)  Day  Habilitation  and  Related  Services.— 

(1)  Prohibition  of  disallowance  pending  issuance  of  reg- 
ulations.— Except  as  specifically  permitted  under  paragraph 
(3),  the  Secretary  of  Health  and  Human  Services  may  not — 

(A)  withhold,  suspend,  disallow,  or  deny  Federal  finan- 
cial participation  under  section  1903(a)  of  the  Social  Securi- 
ty Act  for  day  habilitation  and  related  services  under  para- 
graph (9)  or  (13)  of  section  1905(a)  of  such  Act  on  behalf  of 
persons  with  mental  retardation  or  with  related  conditions 
pursuant  to  a  provision  of  its  State  plan  as  approved  on  or 
before  June  30,  1989,  or 

(B)  withdraw  Federal  approval  of  any  such  State  plan 
provision. 

(2)  Requirements  for  regulation. — A  final  regulation  de- 
scribed in  this  paragraph  is  a  regulation,  promulgated  after  a 
notice  of  proposed  rule-making  and  a  period  of  at  least  60  days 
for  public  comment,  that — 

(A)  specifies  the  types  of  day  habilitation  and  related 
services  that  a  State  may  cover  under  paragraph  (9)  or  (13) 
of  section  1905(a)  of  the  Social  Security  Act  on  behalf  of 
persons  with  mental  retardation  or  with  related  conditions, 
and 

(B)  any  requirements  respecting  such  coverage. 

(3)  Prospective  application  of  regulation. — If  the  Secre- 
tary promulgates  a  final  regulation  described  in  paragraph  (2) 
and  the  Secretary  determines  that  a  State  plan  under  title  XIX 
of  the  Social  Security  Act  does  not  comply  with  such  regulation, 
the  Secretary  shall  notify  the  State  of  the  determination  and  its 
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basis,  and  such  determination  shall  not  apply  to  day  habilita- 
tion  and  related  services  furnished  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  date  of  the  notice  to 
the  State. 

(h)  Moratorium  on  Issuance  of  Final  Regulation  on  Medi- 
cally Needy  Income  Levels  for  Certain  1-Member  Families. — 
The  Secretary  of  Health  and  Human  Services  may  not  issue  in  final 
form,  before  December  31,  1990,  any  regulation  implementing  the 
proposed  regulation  published  on  September  26,  1989  (54  Federal 
Register  39421)  insofar  as  such  regulation  changes  the  method  for 
establishing  the  medically  needy  income  level  for  single  individuals 
in  any  State  (including  the  proposed  change  to  section  435.1007(a)(1) 
to  title  42,  Code  of  Federal  Regulations). 

(i)  Technical  Corrections  Concerning  Transitional  Cover- 
age.— 

(1)  Clarification  of  termination  when  no  child  in  house- 
hold.—Subsections  (a)(3)(A)  and  (b)(3)(A)(i)  of  section  1925  of 
the  Social  Security  Act  (42  U.S.C.  1396r-6)  are  each  amended  by 
striking  "who  is"  and  inserting  "  whether  or  not  the  child  is". 

(2)  Effective  date  for  termination  of  current  9-month 
extension. — Section  303(f)(2)(A)  of  the  Family  Support  Act  of 
1988  is  amended  by  inserting  before  the  period  at  the  end  the 
following:  "  but  such  amendment  shall  not  apply  with  respect 
to  families  that  cease  to  be  eligible  for  aid  under  part  A  of  title 
IV  of  the  Social  Security  Act  before  such  date". 

(3)  Correction  of  references. — Subsections  (a)(3)(C)  and 
(bXSXCXV  of  section  1925  of  the  Social  Security  Act  (42  U.S.C. 
1396r-6)  are  each  amended  by  striking  "or  (v)  of  section  1905(a)" 
and  inserting  "of  section  1905(a)  or  clause  (i)(IV),  (i)(VI),  or 
(UXIX)  of  section  1902(a)(10)(A)". 

(4)  Effective  date. — The  amendments  made  by  this  section 
shall  be  effective  as  if  included  in  the  enactment  of  the  Family 
Support  Act  of  1988. 

(j)  Minnesota  Prepaid  Medicaid  Demonstration  Project  Ex- 
tension.— Section  507  of  the  Family  Support  Act  of  1988  is  amend- 
ed by  striking  "1990"  and  inserting  "1991". 

Subtitle  C — Maternal  and  Child  Health  Block 
Grant  Program 

SEC.  6501.  INCREASE  IN  AUTHORIZATION  OF  APPROPRIATIONS. 

(a)  In  General.— Section  501  of  the  Social  Security  Act  (42  U.S.C. 
701)  is  amended — 

(1)  by  amending  subsection  (a)  to  read  as  follows: 
"(a)  To  improve  the  health  of  all  mothers  and  children  consistent 
with  the  applicable  health  status  goals  and  national  health  objec- 
tives established  by  the  Secretary  under  the  Public  Health  Service 
Act  for  the  year  2000,  there  are  authorized  to  be  appropriated 
$686,000,000  for  fiscal  year  1990  and  each  fiscal  year  thereafter — 
"(1)  for  the  purpose  of  enabling  each  State — 

"(A)  to  provide  and  to  assure  mothers  and  children  (in 
particular  those  with  low  income  or  with  limited  availabil- 
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ity  of  health  services)  access  to  quality  maternal  and  child 
health  services; 

"(B)  to  reduce  infant  mortality  and  the  incidence  of  pre- 
ventable diseases  and  handicapping  conditions  among  chil- 
dren, to  reduce  the  need  for  inpatient  and  long-term  care 
services,  to  increase  the  number  of  children  (especially  pre- 
school children)  appropriately  immunized  against  disease 
and  the  number  of  low  income  children  receiving  health  as- 
sessments and  follow-up  diagnostic  and  treatment  services, 
and  otherwise  to  promote  the  health  of  mothers  and  infants 
by  providing  prenatal,  delivery,  and  postpartum  care  for 
low  income,  at-risk  pregnant  women,  and  to  promote  the 
health  of  children  by  providing  preventive  and  primary 
care  services  for  low  income  children; 

"(C)  to  provide  rehabilitation  services  for  blind  and  dis- 
abled individuals  under  the  age  of  16  receiving  benefits 
under  title  XVI,  to  the  extent  medical  assistance  for  such 
services  is  not  provided  under  title  XIX;  and 

"(D)  to  provide  and  to  promote  family-centered,  communi- 
ty-based,  coordinated  care  (including  care  coordination 
services,  as  defined  in  subsection  (b)(3))  for  children  with 
special  health  care  needs  and  to  facilitate  the  development 
of  community-based  systems  of  services  for  such  children 
and  their  families; 
"(2)  for  the  purpose  of  enabling  the  Secretary  (through  grants, 
contracts,  or  otherwise)  to  provide  for  special  projects  of  region- 
al and  national  significance,  research,  and  training  with  re- 
spect to  maternal  and  child  health  and  children  with  special 
health  care  needs  (including  early  intervention  training  and 
services  development),  for  genetic  disease  testing,  counseling, 
and  information  development  and  dissemination  programs,  for 
grants  (including  funding  for  comprehensive  hemophilia  diag- 
nostic treatment  centers)  relating  to  hemophilia  without  regard 
to  age,  and  for  the  screening  of  newborns  for  sickle  cell  anemia, 
and  other  genetic  disorders  and  follow-up  services;  and 

"(3)  subject  to  section  502(b)  for  the  purpose  of  enabling  the 
Secretary  (through  grants,  contracts,  or  otherwise)  to  provide  for 
developing  and  expanding  the  following — 

"(A)  maternal  and  infant  health  home  visiting  programs 
in  which  case  management  services  as  defined  in  subpara- 
graphs (A)  and  (B)  of  subsection  (b)(4),  health  education 
services,  and  related  social  support  services  are  provided  in 
the  home  to  pregnant  women  or  families  with  an  infant  up 
to  the  age  one  by  an  appropriate  health  professional  or  by  a 
qualified  nonprofessional  acting  under  the  supervision  of  a 
health  care  professional, 

"(B)  projects  designed  to  increase  the  participation  of  ob- 
stetricians and  pediatricians  under  the  program  under  this 
title  and  under  state  plans  approved  under  title  XIX, 

"(C)  integrated  maternal  and  child  health  service  deliv- 
ery systems  (of  the  type  described  in  section  1136  and  using, 
once  developed,  the  model  application  form  developed 
under  section  6506(a)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1989), 
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"(D)  maternal  and  child  health  centers  which  (I)  provide 
prenatal,  delivery,  and  postpartum  care  for  pregnant 
women  and  preventive  and  primary  care  services  for  infants 
up  to  age  one  and  (II)  operate  under  the  direction  of  a  not- 
for-profit  hospital, 

"(E)  maternal  and  child  health  projects  to  serve  rural 
populations,  and 

"(F)  outpatient  and  community  based  services  programs 
(including  day  care  services)  for  children  with  special 
health  care  needs  whose  medical  services  are  provided  pri- 
marily through  inpatient  institutional  care.  ". 
(2)  by  adding  at  the  end  of  subsection  (b)  the  following  new 
paragraphs: 

li(3)  The  term  'care  coordination  services'  means  services  to 
promote  the  effective  and  efficient  organization  and  utilization 
of  resources  to  assure  access  to  necessary  comprehensive  services 
for  children  with  special  health  care  needs  and  their  families. 
"(4)  The  term  'case  management  services'  means — 

"(A)  with  respect  to  pregnant  women,  services  to  assure 
access  to  quality  prenatal,  delivery,  and  postpartum  care; 
and 

"(B)  with  respect  to  infants  up  to  age  one,  services  to 
assure  access  to  quality  preventive  and  primary  care  serv- 
ices. ". 

(b)  Conforming  Amendment. — Section  505(2 He )(ii)  of  such  Act  (42 
U.S.C.  705(2)(C)di)  is  amended  by  striking  "paragraphs  (1)  through 
(3)  of  section  501(a)"  and  inserting  "  subparagraphs  (A)  through  (D) 
of  section  501(a)(1)". 

SEC.  6502.  ALLOTMENTS  TO  STATE  AND  FEDERAL  SET-ASIDES. 

(a)  In  General. — Section  502  of  the  Social  Security  Act  (42  U.S.C. 
702)  is  amended — 

(1)  by  amending  the  first  sentence  of  paragraph  (1)  of  subsec- 
tion (a)  to  read  as  follows:  "Of  the  amounts  appropriated  under 
section  501(a)  for  a  fiscal  year  that  are  not  in  excess  of 
600,000,000,  the  Secretary'  shall  retain  an  amount  equal  to  15 
percent  for  the  purpose  of  carrying  out  activities  described  in 
section  501(a)(2). "; 

(2)  in  subsection  (a)(3),  by  inserting  "or  subsection  (b)"  after 
"this  subsection"; 

(3)  by  striking  subsection  (c),  by  redesignating  subsection  (b)  as 
subsection  (c),  and  by  inserting  after  subsection  (a)  the  following 
new  subsection: 

"(b)(1)(A)  Of  the  amounts  appropriated  under  section  501(a)  for  a 
fiscal  year  in  excess  of  8600,000,000  the  Secretary  shall  retain  an 
amount  equal  to  122/4  percent  thereof  for  the  projects  described  in 
subparagraphs  (A)  through  (F)  of  section  501(a)(3). 

"(B)  Any  amount  appropriated  under  section  501(a)  for  a  fiscal 
year  in  excess  of  $600,000,000  that  remains  after  the  Secretary  has 
retained  the  applicable  amount  (if  any)  under  subparagraph  (A) 
shall  be  retained  by  the  Secretary  in  accordance  with  subsection  (a) 
and  allocated  to  the  States  in  accordance  with  subsection  (c). 

"(2)(A)  Of  the  amounts  retained  for  the  purpose  of  carrying  out  ac- 
tivities described  in  section  501(a)(3)(A),  (B),  (C),  (D)  and  (E),  the  Sec- 


180 


retary  shall  provide  preference  to  qualified  applicants  which  demon- 
strate that  the  activities  to  be  carried  out  with  such  amounts  shall 
be  in  areas  with  a  high  infant  mortality  rate  (relative  to  the  average 
infant  mortality  rate  in  the  United  States  or  in  the  State  in  which 
the  area  is  located). 

"(B)  In  carrying  out  activities  described  in  section  501(a)(3)(D),  the 
Secretary  shall  not  provide  for  developing  or  expanding  a  maternal 
and  child  health  center  unless  the  Secretary  has  received  satisfac- 
tory assurances  that  there  will  be  applied,  towards  the  costs  of  such 
development  or  expansion,  non-Federal  funds  in  an  amount  at  least 
equal  to  the  amount  of  funds  provided  under  this  title  toward  such 
development  or  expansion. ";  and 

(4)  in  subsection  (c),  as  redesignated  by  paragraph  (2) — 

(A)  by     striking     "$478,000,000"     and  inserting 
"$600,000,000",  and 

(B)  by  amending  paragraph  (2)  to  read  as  follows: 

"(2)  Each  such  State  shall  be  allotted  for  each  fiscal  year  an 
amount  equal  to  the  sum  of— 

"(A)  the  amount  of  the  allotment  to  the  State  under  this 
subsection  in  fiscal  year  1983,  and 

"(B)  the  State's  proportion  (determined  under  paragraph 
(l)(B)(ii))  of  the  amount  by  which  the  allotment  available 
under  this  subsection  for  all  the  States  for  that  fiscal  year 
exceeds  the  amount  that  was  available  under  this  subsec- 
tion for  allotment  for  all  the  States  for  fiscal  year  1983. ". 
(b)  Conforming  Amendments. — Sections  503(a)  and  508(b)  of 
such  Act  (42  U.S.C.  703(a),  708(b))  are  amended  by  striking  "502(b)" 
each  place  it  appears  and  inserting  "502(c)". 

SEC.  6503.  USE  OF  ALLOTMENT  FUNDS  AND  APPLICATION  FOR  BLOCK 
GRANT  FUNDS. 

(a)  Expanding  Use  of  Funds  and  Limitation  on  Use  of  Funds 
for  Administrative  Costs. — Section  504  of  the  Social  Security  Act 
(42  U.S.C.  704)  is  amended— 

(1)  in  subsection  (a),  by  inserting  "and  including  payment  of 
salaries  and  other  related  expenses  of  National  Health  Service 
Corps  personnel"  after  "education,  and  evaluation",  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"(d)  Of  the  amounts  paid  to  a  State  under  section  503  from  an 
allotment  for  a  fiscal  year  under  section  502(c),  not  more  than  10 
percent  may  be  used  for  administering  the  funds  paid  under  such 
section. ". 

(b)  Application— Section  505  of  such  Act  (42  U.S.C.  705)  is 
amended — 

(1)  by  amending  the  heading  to  read  as  follows: 

"application  for  block  grant  funds"; 

(2)  by  inserting  "(a)"  after  "Sec.  505.  "; 

(3)  in  the  matter  before  paragraph  (1),  by  inserting  "an  appli- 
cation (in  a  standardized  form  specified  by  the  Secretary)  that" 
after  "must prepare  and  transmit  to  the  Secretary"; 

(4)  by  striking  paragraph  (1)  and  redesignating  paragraph  (2) 
as  paragraph  (5)  and  by  inserting  before  paragraph  (5),  as  redes- 
ignated, the  following  new  paragraphs: 
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"(1)  contains  a  statewide  needs  assessment  (to  be  conducted 
every  5  years)  that  shall  identify  (consistent  with  the  health 
status  goals  and  national  health  objectives  referred  to  in  section 
501(a))  the  need  for — 

"(A)  preventive  and  primary  care  services  for  pregnant 
women,  mothers,  and  infants  up  to  age  one; 

"(B)  preventive  and  primary  care  services  for  children; 
and 

"(C)  services  for  children  with  special  health  care  needs 
(as  specified  in  section  501(a)(1)(D));  and 
"(2)  includes  for  each  fiscal  year — 

"(A)  a  plan  for  meeting  the  needs  identified  by  the  state- 
wide needs  assessment  under  paragraph  (1);  and 

"(B)  a  description  of  how  the  funds  allotted  to  the  State 
under  section  502(c)  will  be  used  for  the  provision  and  co- 
ordination of  services  to  carry  out  such  plan  that  shall  in- 
clude— 

"(i)  subject  to  paragraph  (3),  a  statement  of  the  goals 
and  objectives  consistent  with  the  health  status  goals 
and  national  health  objectives  referred  to  in  section 
501(a)  for  meeting  the  needs  specified  in  the  State  plan 
described  in  subparagraph  (A); 

"(ii)  an  identification  of  the  areas  and  localities  in 
the  state  in  which  services  are  to  be  provided  and  co- 
ordinated; 

"(Hi)  an  identification  of  the  types  of  services  to  be 
provided  and  the  categories  or  characteristics  of  indi- 
viduals to  be  served;  and 

"(iv)  information  the  State  will  collect  in  order  to 
prepare  reports  required  under  section  506(a); 
"(3)  except  as  provided  under  subsection  (b),  provides  that  the 
State  will  use — 

"(A)  at  least  SO  percent  of  such  payment  amounts  for  pre- 
ventive and  primary  care  services  for  children,  and 

"(B)  at  least  SO  percent  of  such  payment  amounts  for 
services  for  children  with  special  health  care  needs  (as  spec- 
ified in  section  501(a)(1)(D));  and 
"(4)  provides  that  a  State  receiving  funds  for  maternal  and 
child  health  services  under  this  title  shall  maintain  the  level  of 
funds  being  provided  solely  by  such  State  for  maternal  and 
child  health  programs  at  a  level  at  least  equal  to  the  level  that 
such  State  provided  for  such  programs  in  fiscal  year  1989.  "; 
and 

(5)  in  paragraph  (5),  as  redesignated  by  paragraph  (4)  of  this 
subsection — 

(A)  by  striking  "a  statement  of  assurances  that  represents 
to  the  Secretary"  and  inserting  "provides"; 

(B)  in  subparagraph  (A),  by  striking  "will  provide"  and 
inserting  "will  establish  "; 

(C)  by  amending  subparagraph  (C)(i)  to  read  as  follows: 
"(C)(i)  special  consideration  will  be  given  (where  appro- 
priate) to  the  continuation  of  the  funding  of  special  projects 
in  the  State  previously  funded  under  this  title  (as  in  effect 
before  August  31,  1981);"; 
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(D)  in  subparagraph  (D),  by  striking  "and"  at  the  end; 

(E)  by  redesignating  subparagraph  (E)  as  subparagraph 
(F)  and  by  inserting  after  subparagraph  (D)  the  following 
new  subparagraph: 

"(E)  the  State  agency  (or  agencies)  administering  the 
State's  program  under  this  title  will  provide  for  a  toll-free 
telephone  number  (and  other  appropriate  methods)  for  the 
use  of  parents  to  access  information  about  health  care  pro- 
viders and  practitioners  who  provide  health  care  services 
under  this  title  and  title  XIX  and  about  other  relevant 
health  and  health-related  providers  and  practitioners;"; 
and 

(F)  in  subparagraph  (F)  (as  redesignated  by  subparagraph 
(E))- 

(i)  by  striking  "participate"  before  clause  (i), 

(ii)  in  clause  (i),  by  striking  "diagnosis"  and  insert- 
ing "diagnostic", 

(Hi)  in  clause  (i),  by  striking  "title  XIX"  and  insert- 
ing "section  1905(a)(4)(B)  (including  the  establishment 
of  periodicity  and  content  standards  for  early  and  peri- 
odic screening,  diagnostic,  and  treatment  services)", 

(iv)  by  inserting  "participate"  after  "(i)",  after  "(ii)", 
and  after  "(Hi)", 

(v)  by  striking  "and"  at  the  end  of  clause  (ii), 

(vi)  by  striking  the  period  at  the  end  of  clause  (Hi) 
and  inserting  "  and",  and 

(vii)  by  adding  after  clause  (Hi)  the  following  new 
clause: 

"(iv)  provide,  directly  and  through  their  providers 
and  institutional  contractors,  for  services  to  identify 
pregnant  women  and  infants  who  are  eligible  for  medi- 
cal assistance  under  subparagraph  (A)  or  (B)  of  section 
1902(l)(l)  and,  once  identified,  to  assist  them  in  apply- 
ing for  such  assistance;  and";  and 

(6)  by  striking  the  last  2  sentences  and  inserting  the  follow- 
ing: "The  application  shall  be  developed  by,  or  in  consultation 
with,  the  State  maternal  and  child  health  agency  and  shall  be 
made  public  within  the  State  in  such  manner  as  to  facilitate 
comment  from  any  person  (including  any  Federal  or  other 
public  agency)  during  its  development  and  after  its  transmit- 
tal. ". 

(7)  by  adding  at  the  end  the  following  new  subsection: 

"(b)  The  Secretary  may  waive  the  requirement  under  subsection 
(a)(3)  that  a  State's  application  for  a  fiscal  year  provide  for  the  use 
of  funds  for  specific  activities  if  for  that  fiscal  year — 
"(1)  the  Secretary  determines — 

"(A)  on  the  basis  of  information  provided  in  the  State's 
most  recent  annual  report  submitted  under  section  506(a)(1), 
that  the  State  has  demonstrated  an  extraordinary  unmet 
need  for  one  of  the  activities  described  in  subsection  (a)(3), 
and 

"(B)  that  the  granting  of  the  waiver  is  justified  and  will 
assist  in  carrying  out  the  purposes  of  this  title;  and 
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"(2)  the  State  provides  assurances  to  the  Secretary  that  the 
State  will  provide  for  the  use  of  some  amounts  paid  to  it  under 
section  503  for  the  activities  described  in  subparagraphs  (A)  and 
(B),  of  subsection  (a)(3)  and  specifies  the  percentages  to  be  substi- 
tuted in  each  of  such  subparagraphs. ". 
(c)  Conforming  Amendments. — (1)  Section  502(c)  of  such  Act  (42 
U.S.C.  702(c)),  as  redesignated  by  section  6502(a)(3)  of  this  subtitle,  is 
amended  by  striking  "a  description  of  intended  activities  and  state- 
ment of  assurances"  and  inserting  "an  application". 

(2)  Section  504(a)  of  such  Act  (42  U.S.C.  704(a))  is  amended  by 
striking  "its  description  of  intended  expenditures  and  statement  of 
assurances"  and  insert  "its  application". 

(3)  Section  506(a)(1)  of  such  Act  (42  U.S.C.  706(a)(1))  is  amended  by 
striking  "description  and  statement"  and  inserting  "application". 

(4)  Sections  502(b),  502(d)(1),  503(c),  504(a),  506(a)(1)(C),  and 
509(a)(6)  of  such  Act  (42  U.S.C.  702(b),  702(d)(1),  703(c),  704(a), 
706(a)(1)(C),  and  709(a)(6))  are  each  amended  by  striking  "505"  each 
place  it  appears  and  inserting  "505(a)". 

SEC.  6504.  REPORTS. 

(a)  State  Reports. — Subsection  (a)  of  section  506  of  the  Social  Se- 
curity Act  (42  U.S.C.  706)  is  amended— 

(1)  in  paragraph  (1) — 

(A)  by  inserting  after  the  first  sentence  the  following: 
"Each  such  report  shall  be  prepared  by,  or  in  consultation 
with,  the  State  maternal  and  child  health  agency.  " 

(B)  by  striking  "be  in  such  form  and  contain  such  infor- 
mation" and  inserting  "be  in  such  standardized  form  and 
contain  such  information  (including  information  described 
in  paragraph  (2))",  and 

(C)  by  striking  "and  of  the  progress  made  toward  achiev- 
ing the  purposes  of  this  title,  and  (C)"  and  inserting  "  (C) 
to  describe  the  extent  to  which  the  State  has  met  the  goals 
and  objectives  it  set  forth  under  section  505(a)(2)(B)(i)  and 
the  national  health  objectives  referred  to  in  section  501(a). "; 

(2)  by  redesignating  paragraph  (2)  as  paragraph  (3);  and 

(3)  by  inserting  after  paragraph  (1)  the  following  new  para- 
graph: 

"(2)  Each  annual  report  under  paragraph  (1)  shall  include  the  fol- 
lowing information: 

"(A)(i)  The  number  of  individuals  served  by  the  State  under 
this  title  (by  class  of  individuals). 

"(ii)  The  proportion  of  each  class  of  such  individuals  which 
has  health  coverage. 

"(Hi)  The  types  (as  defined  by  the  Secretary)  of  services  provid- 
ed under  this  title  to  individuals  within  each  such  class. 

"(iv)  The  amounts  spent  under  this  title  on  each  type  of  serv- 
ices, by  class  of  individuals  served. 

"(B)  Information  on  the  status  of  maternal  and  child  health 
in  the  State,  including — 

"(i)  information  (by  county  and  by  racial  and  ethnic 
group)  on — 

"(I)  the  rate  of  infant  mortality,  and 
(II)  the  rate  of  low-birth-weight  births; 
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"(ii)  information  (on  a  State-wide  basis)  on — 
"(I)  the  rate  of  maternal  mortality, 

(II)  the  rate  of  neonatal  death, 

(III)  the  rate  of  perinatal  death, 

(IV)  the  number  of  children  with  chronic  illness 
and  the  type  of  illness, 

"(V)  the  proportion  of  infants  born  with  fetal  alcohol 
syndrome, 

"(VI)  the  proportion  of  infants  born  with  drug  de- 
pendency, 

11  (VII)  the  proportion  of  women  who  deliver  who  do 
not  receive  prenatal  care  during  the  first  trimester  of 
pregnancy,  and 

"(VIII)  the  proportion  of  children,   who  at  their 
second  birthday,  have  been  vaccinated  against  each  of 
measles,  mumps,  rubella,  polio,  diphtheria,  tetanus, 
pertussis,  Hib  meningitis,  and  hepatitis  B;  and 
"(Hi)  information  on  such  other  indicators  of  maternal, 
infant,  and  child  health  care  status  as  the  Secretary  may 
specify. 

"(C)  Information  (by  racial  and  ethnic  group)  on — 

"(i)  the  number  of  deliveries  in  the  State  in  the  year,  and 
(ii)  the  number  of  such  deliveries  to  pregnant  women 
who  were  provided  prenatal,  delivery,  or  postpartum  care 
under  this  title  or  were  entitled  to  benefits  with  respect  to 
such  deliveries  under  the  State  plan  under  title  XIX  in  the 
year. 

"(D)  Information  (by  racial  and  ethnic  group)  on — 

"(i)  the  number  of  infants  under  one  year  of  age  who 
were  in  the  State  in  the  year,  and 

"(ii)  the  number  of  such  infants  who  were  provided  serv- 
ices under  this  title  or  were  entitled  to  benefits  under  the 
State  plan  under  title  XIX  at  any  time  during  the  year. 
"(E)  Information  on  the  number  of— 
"(i)  obstetricians, 
"(ii)  family  practitioners, 
(Hi)  certified  family  nurse  practitioners, 

(iv)  certified  nurse  midwives, 

(v)  pediatricians,  and 

(vi)  certified  pediatric  nurse  practitioners, 
who  were  licensed  in  the  State  in  the  year. 

For  purposes  of  subparagraph  (A),  each  of  the  following  shall  be 
considered  to  be  a  separate  class  of  individuals:  pregnant  women, 
infants  up  to  age  one,  children  with  special  health  care  needs,  other 
children  under  age  22,  and  other  individuals.  " 

(b)  Secretarial  Report. — Paragraph  (3)  of  subsection  (a)  of  such 
section,  as  redesignated  by  subsection  (a)(2)  of  this  section,  is  amend- 
ed to  read  as  follows: 

"(3)  The  Secretary  shall  annually  transmit  to  the  Committee  on 
Energy  and  Commerce  of  the  House  of  Representatives  and  the  Com- 
mittee on  Finance  of  the  Senate  a  report  that  includes — 

"(A)  a  description  of  each  project  receiving  funding  under 
paragraph  (2)  or  (3)  of  section  502(a),  including  the  amount  of 
Federal  funds  provided,  the  number  of  individuals  served  or 
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trained,  as  appropriate,  under  the  project,  and  a  summary  of 
any  formal  evaluation  conducted  with  respect  to  the  project; 

"(B)  a  summary  of  the  information  described  in  paragraph 
(2)(A)  reported  by  States; 

"(C)  based  on  information  described  in  paragraph  (2)(B)  sup- 
plied by  the  States  under  paragraph  (1),  a  compilation  of  the 
following  measures  of  maternal  and  child  health  in  the  United 
States  and  in  each  State: 

"(i)  Information  on — 

"(I)  the  rate  of  infant  mortality,  and 
"(II)  the  rate  of  low-birth-weight  births. 
Information  under  this  clause  shall  also  be  compiled  by 
racial  and  ethnic  group, 
"(ii)  Information  on — 

"(I)  the  rate  of  maternal  mortality,  and 

(II)  the  rate  of  neonatal  death, 

(III)  the  rate  of  perinatal  death, 

"(IV)  the  proportion  of  infants  born  with  fetal  alco- 
hol syndrome, 

"(V)  the  proportion  of  infants  born  with  drug  de- 
pendency, 

"(VI)  the  proportion  of  women  who  deliver  who  do 
not  receive  prenatal  care  during  the  first  trimester  of 
pregnancy,  and 

"(VII)  the  proportion  of  children,  who  at  their  second 
birthday,  have  been  vaccinated  against  each  of  mea- 
sles, mumps,  rubella,  polio,  diphtheria,  tetanus,  pertus- 
sis, Hib  meningitis,  and  hepatitis  B. 
"(Hi)  Information  on  such  other  indicators  of  maternal, 
infant,  and  child  health  care  status  as  the  Secretary  has 
specified  under  paragraph  (2)(B)(iii). 

"(iv)  Information  on  (by  racial  and  ethnic  group) — 

"(I)  the  number  of  deliveries  in  the  State  in  the  year, 
and 

"(II)  the  number  of  such  deliveries  to  pregnant 
women  who  were  provided  prenatal,  delivery,  or  post- 
partum care  under  this  title  or  were  entitled  to  benefits 
with  respect  to  such  deliveries  under  the  State  plan 
under  title  XIX  in  the  year; 
"(D)  based  on  information  described  in  subparagraphs  (C), 
(D),  and  (E)  of  paragraph  (2)  supplied  by  the  States  under  para- 
graph (1),  a  compilation  of  the  following  information  in  the 
United  States  and  in  each  State: 
"(i)  Information  on — 

"(I)  the  number  of  deliveries  in  the  year,  and 
"(II)  the  number  of  such  deliveries  to  pregnant 
women  who  were  provided  prenatal,  delivery,  or  post- 
partum care  under  this  title  or  were  entitled  to  benefits 
with  respect  to  such  deliveries  under  a  State  plan 
under  title  XIX  in  the  year. 
Information  under  this  clause  shall  also  be  compiled  by 
racial  and  ethnic  group, 
"(ii)  Information  on — 
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"(I)  the  number  of  infants  under  one  year  of  age  in 
the  year,  and 

"(II)  the  number  of  such  infants  who  were  provided 
services  under  this  title  or  were  entitled  to  benefits 
under  a  State  plan  under  title  XIX  at  any  time  during 
the  year. 

Information  under  this  clause  shall  also  be  compiled  by 
racial  and  ethnic  group. 

u(iii)  Information  on  the  number  of— 
"(I)  obstetricians, 

(II)  family  practitioners, 

(III)  certified  family  nurse  practitioners, 

(IV)  certified  nurse  midwives, 
"(V)  pediatricians,  and 

"(VI)  certified  pediatric  nurse  practitioners, 
who  were  licensed  in  a  State  in  the  year;  and 
"(E)  an  assessment  of  the  progress  being  made  to  meet  the 
health  status  goals  and  national  health  objectives  referred  to  in 
section  501(a). ". 

SEC.  6505.  FEDERAL  ADMINISTRATION  AND  ASSISTANCE. 
Section  509(a)  of  such  Act  (42  U.S.C.  709(a))  is  amended— 

(1)  in  paragraph  (4)  by  inserting  before  the  semicolon  at  the 
end  the  following:  "and  in  developing  consistent  and  accurate 
data  collection  mechanisms  in  order  to  report  the  information 
required  under  section  506(a)(2)"; 

(2)  in  paragraph  (5)  by  striking  "and"  at  the  end  thereof; 

(3)  in  paragraph  (6)  by  striking  the  period  and  inserting  in 
lieu  thereof  ";  and"  and 

(4)  by  adding  at  the  end  thereof  the  following  new  para- 
graphs: 

"(7)  assisting  States  in  the  development  of  care  coordination 
services  (as  defined  in  section  501)(b)(3));  and 

"(8)  developing  and  making  available  to  the  State  agency  (or 
agencies)  administering  the  States  program  under  this  title  a 
national  directory  listing  by  State  the  toll-free  number  described 
in  section  505(a)(5)(E). ". 

SEC.  6506.  DEVELOPMENT  OF  MODEL  APPLICATIONS. 

(a)  For  Maternal  and  Child  Assistance  Programs. — 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  develop,  by  not  later  than  one  year  after  the  date  of 
the  enactment  of  this  Act  and  in  consultation  with  the  Secre- 
tary of  Agriculture,  a  model  application  form  for  use  in  apply- 
ing, simultaneously,  for  assistance  for  a  pregnant  woman  or  a 
child  less  than  6  years  of  age  under  maternal  and  child  assist- 
ance programs  (as  defined  in  paragraph  (3)).  In  developing  such 
form,  the  Secretary  is  not  authorized  to  change  any  requirement 
with  respect  to  eligibility  under  any  maternal  and  child  assist- 
ance program. 

(2)  Dissemination  of  model  form. — The  Secretary  shall  pro- 
vide for  publication  in  the  Federal  Register  of  the  model  appli- 
cation form  developed  under  paragraph  (1)  and  shall  send  a 
copy  of  such  form  to  each  State  agency  responsible  for  adminis- 
tering a  maternal  and  child  assistance  program. 
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(3)  Maternal  and  child  assistance  program  defined. — In 
this  subsection,  the  term  "maternal  and  child  assistance  pro- 
gram "  means  any  of  the  following  programs: 

(A)  The  maternal  and  child  health  block  grant  program 
under  title  V  of  the  Social  Security  Act. 

(B)  The  medicaid  program  under  title  XIX  of  the  Social 
Security  Act. 

(C)  The  migrant  and  community  health  centers  programs 
under  sections  329  and  330  of  the  Public  Health  Service 
Act. 

CD)  The  grant  program  for  the  homeless  under  section  340 
of  the  Public  Health  Service  Act. 

(E)  The  "WIC"  program  under  section  17  of  the  Child 
Nutrition  Act  of  1966. 

(F)  The  head  start  program  under  the  Head  Start  Act. 
(b)  For  Medicaid  Program.— 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall,  by  not  later  than  1  year  after  the  date  of  the  enact- 
ment of  this  Act,  develop  a  model  application  form  for  use  in 
applying  for  benefits  under  title  XIX  of  the  Social  Security  Act 
for  individuals  who  are  not  receiving  cash  assistance  under 
part  A  of  title  IV  of  the  Social  Security  Act,  and  who  are  not 
institutionalized.  In  developing  such  model  application  form, 
the  Secretary  is  not  authorized  to  require  that  such  form  be 
adopted  by  States  as  part  of  their  State  medicaid  plan. 

(2)  Dissemination  of  model  form. — The  Secretary  shall  pro- 
vide for  publication  in  the  Federal  Register  of  the  model  appli- 
cation form  developed  under  paragraph  (1),  and  shall  send  a 
copy  of  such  form  to  each  State  agency  responsible  for  adminis- 
tering the  State  medicaid  plan. 

SEC.  6507.  RESEARCH  ON  INFANT  MORTALITY  AND  MEDICAID  SERVICES. 

The  Secretary  of  Health  and  Human  Services  shall  develop  a  na- 
tional data  system  for  linking,  for  any  infant  up  to  age  one — 

(1)  the  infants  birth  record, 

(2)  any  death  record  for  the  infant,  and 

(3)  information  on  any  claims  submitted  under  title  XIX  of 
the  Social  Security  Act  for  health  care  furnished  to  the  infant 
or  with  respect  to  the  birth  of  the  infant. 

SEC.  6508.  DEMONSTRATION  PROJECT  ON  HEALTH  INSURANCE  FOR  MEDI- 
CALLY UNINSURABLE  CHILDREN. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  "Secretary")  may  conduct  not  more 
than  4  demonstration  projects  to  provide  health  insurance  coverage 
(as  defined  by  the  Secretary)  through  an  eligible  plan  (as  defined  in 
subsection  (b))  to  medically  uninsurable  children  (as  defined  by  the 
Secretary)  under  the  age  of  19. 

(b)  Eligibility. — In  this  section,  the  term  "eligible  plan"  means — 

(1)  a  school-based  plan; 

(2)  a  plan  operated  under  the  direction  of  not-for-profit  enti- 
ties offering  health  insurance;  and 

(3)  a  plan  operated  by  not-for-profit  hospitals. 
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(c)  Requirements. — A  demonstration  project  conducted  under 
subsection  (a)  may  only  be  conducted  under  an  agreement  between 
the  Secretary  and  an  eligible  plan  which  provides  that — 

(1)  health  insurance  coverage  will  be  made  available  under 
the  project  for  at  least  2  years,  and,  if  the  eligible  plan  fails  to 
provide  such  coverage  during  such  period,  the  Secretary  will 
guarantee  the  provision  of  such  coverage; 

(2)  non-Federal  funds  will  be  made  available  to  fund  the 
project  at  a  level  not  less  than — 

(A)  50  percent  in  the  first  year  of  such  agreement, 

(B)  65  percent  in  the  second  year  of  such  agreement,  and 

(C)  80  percent  in  the  third  or  subsequent  year  of  such 
agreement; 

(3)  the  plan  may  not — 

(A)  restrict  health  insurance  coverage  on  the  basis  of  a 
child's  medical  condition,  or 

(B)  impose  waiting  periods  or  exclusions  for  preexisting 
conditions; 

(4)  any  premium  imposed  under  the  project  shall  be  disclosed 
in  advance  of  enrollment  and  shall  be  varied  by  the  income  of 
individuals;  and 

(5)  that  with  respect  to  a  plan  which  at  the  time  of  entering 
into  such  agreement  is  conducting  a  project  similar  to  the  one 
described  in  this  paragraph  that  such  plan  must  maintain  its 
current  level  of  non-Federal  funding  at  such  current  level 
unless  such  level  is  less  than  the  applicable  level  described  in 
paragraph  (2). 

(d)  Application. — No  funds  may  be  made  available  by  the  Secre- 
tary under  this  section  unless  an  application  therefor  has  been  sub- 
mitted to,  and  approved  by,  the  Secretary.  Such  application  shall  be 
in  such  form,  be  submitted  in  such  manner,  and  contain  and  be  ac- 
companied by  such  information  as  the  Secretary  may  specify.  No 
such  application  may  be  approved  unless  it  contains  assurances  that 
the  applicant  will  use  the  funds  provided  only  for  the  purposes  spec- 
ified in  the  approved  application  and  will  establish  such  fiscal  con- 
trol and  fund  accounting  procedures  as  may  be  necessary  to  assure 
proper  disbursement  and  accounting  of  Federal  funds  paid  to  the 
applicant  under  this  section. 

(e)  Evaluation  and  Report. — 

(1)  Evaluation. — The  Secretary  shall  provide  for  an  evalua- 
tion of  the  effects  of  the  demonstration  projects  conducted 
under  subsection  (a)  on — 

(A)  access  to  health  services  by  previously  medically  unin- 
surable children, 

(B)  the  availability  of  insurance  coverage  to  participating 
medically  uninsurable  children, 

(C)  the  demographic  characteristics  and  health  status  of 
participating  medically  uninsurable  children  and  their 
families,  and 

(D)  out-of-pocket  health  care  costs  for  such  families. 

(2)  Report. — The  Secretary  shall  submit  a  report  on  the  dem- 
onstration projects  conducted  under  subsection  (a)  to  the  Com- 
mittee on  Energy  and  Commerce  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the  Senate,  and  shall  include 
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in  such  report  a  summary  of  the  evaluation  described  in  para- 
graph (1). 

(f)  Authorization  of  Appropriations. — There  are  authorized  to 
he  appropriated  to  carry  out  this  section  $5,000,000,  for  each  of 
fiscal  years  1991,  1992,  and  1993. 
SEC.  6509.  MATERNAL  AND  CHILD  HEALTH  HANDBOOK 

(a)  In  General.— 

(1)  Development. — The  Secretary  shall  develop  a  maternal 
and  child  health  handbook  in  consultation  with  the  National 
Commission  to  Prevent  Infant  Mortality  and  public  and  private 
organizations  interested  in  the  health  and  welfare  of  mothers 
and  children. 

(2)  Field  testing  and  evaluation. — The  Secretary  shall  com- 
plete publication  of  the  handbook  for  field  testing  by  July  1,  1990, 
and  shall  complete  field  testing  and  evaluation  by  June  1,  1991. 

(3)  Availability  and  Distribution. — The  Secretary  shall  make 
the  handbook  available  to  pregnant  women  and  families  with  young 
children,  and  shall  provide  copies  of  the  handbook  to  maternal  and 
child  health  programs  (including  maternal  and  child  health  clinics 
supported  through  either  title  V  or  title  XIX  of  the  Social  Security 
Act,  community  and  migrant  health  centers  under  sections  329  and 
330  of  the  Public  Health  Service  Act,  the  grant  program  for  the 
homeless  under  section  340  of  the  Public  Health  Service  Act,  the 
"WIC"  program  under  section  17  of  the  Child  Nutrition  Act  of  1966, 
and  the  head  start  program  under  the  Head  Start  Act)  that  serve 
high-risk  women.  The  Secretary  shall  coordinate  the  distribution  of 
the  handbook  with  State  maternal  and  child  health  departments, 
State  and  local  public  health  clinics,  private  providers  of  obstetric 
and  pediatric  care,  and  community  groups  where  applicable.  The 
Secretary  shall  make  efforts  to  involve  private  entities  in  the  distri- 
bution of  the  handbook  under  this  paragraph. 

(b)  Authorization  of  Appropriations. — There  are  authorized  to 
be  appropriated  $1,000,000  for  each  of  fiscal  years  1991,  1992,  and 
1993,  for  carrying  out  the  purposes  of  this  section. 

SEC.  6510.  EFFECTIVE  DATES. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  the  amend- 
ments made  by  this  subtitle  shall  apply  to  appropriations  for  fiscal 
years  beginning  with  fiscal  year  1990. 

(b)  Application  and  Report. — The  amendments  made — 

(1)  by  subsections  (b)  and  (c)  of  section  6503  shall  apply  to 
payments  for  allotments  for  fiscal  years  beginning  with  fiscal 
year  1991,  and 

(2)  by  section  6504  shall  apply  to  annual  reports  for  fiscal 
years  beginning  with  fiscal  year  1991. 

Subtitle  D — Vaccine  Compensation  Technicals 

SEC.  6601.  VACCINE  INJURY  COMPENSATION  TECHNICALS. 

(a)  Reference. — Whenever  in  this  section  an  amendment  or 
repeal  is  expressed  in  terms  of  an  amendment  to,  or  repeal  of  a  sec- 
tion or  other  provision,  the  reference  shall  be  considered  to  be  made 
to  a  section  or  other  provision  of  the  Public  Health  Service  Act. 
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(b)  Publication  of  Program.— Section  2110  (42  U.S.C.  S00aa-10) 
is  amended  by  adding  at  the  end  thereof  the  following: 

"(c)  Publicity. — The  Secretary  shall  undertake  reasonable  efforts 
to  inform  the  public  of  the  availability  of  the  Program.  " 

(c)  Petitions. — 

(1)  Section  2111(a)(1)  (42  U.S.C.  300aa-l  1(a)(1))  is  amended— 

(A)  by  striking  out  "filing  of  a  petition"  and  inserting  in 
lieu  thereof  "filing  of  a  petition  containing  the  matter  pre- 
scribed by  subsection  (c)",  and 

(B)  by  inserting  at  the  end  of  paragraph  (1)  "The  clerk  of 
the  United  States  Claims  Court  shall  immediately  forward 
the  filed  petition  to  the  chief  special  master  for  assignment 
to  a  special  master  under  section  2112(d)(1).  ". 

(2)  Section  2111(a)(2)(A)(i)  (42  U.S.C.  300aa-ll(a)(2)(A)(i))  is 
amended  by  striking  out  "under  subsection  (b)". 

(3)  Section  2111(a)(5)  (42  U.S.C.  300aa-l  1(a)(5))  is  amended— 

(A)  in  subparagraph  (AX  by  striking  out  "elect  to  with- 
draw such  action"  and  inserting  in  lieu  thereof  "petition  to 
have  such  action  dismissed  without  prejudice  or  costs",  and 

(B)  in  subparagraph  (B),  by  striking  out  "on  the  effective 
date  of  this  part  had  pending"  and  inserting  in  lieu  thereof 
"has  pending"  and  by  striking  out  "does  not  withdraw  the 
action  under  subparagraph  (A)". 

(4)  Section  2111(a)(6)  (42  U.S.C.  300aa-l 1(a)(6))  is  amended  by 
striking  out  "the  effective  date  of  this  part"  each  place  it  occurs 
and  inserting  in  lieu  thereof  "November  15,  1988". 

(5)  Section  2111(a)  (42  U.S.C.  300aa-ll(a))  is  amended  by  re- 
designating paragraph  (8)  as  paragraph  (9)  and  by  inserting 
after  paragraph  (7)  the  following: 

"(8)  If  on  the  effective  date  of  this  part  there  was  pending  an 
appeal  or  rehearing  with  respect  to  a  civil  action  brought 
against  a  vaccine  administrator  or  manufacturer  and  if  the  out- 
come of  the  last  appellate  review  of  such  action  or  the  last  re- 
hearing of  such  action  is  the  denial  of  damages  for  a  vaccine- 
related  injury  or  death,  the  person  who  brought  such  action 
may  file  a  petition  under  subsection  (b)  for  such  injury  or 
death. ". 

(6)  Section  2111(c)  (42  U.S.C  300aa-ll(c))  is  amended— 

(A)  in  paragraph  (1),  by  inserting  "except  as  provided  in 
paragraph  (3),"  after  "(1)"  and  in  paragraph  (2),  by  insert- 
ing "except  as  provided  in  paragraph  (3),  "  after  "(2)", 

(B)  by  redesignating  paragraph  (2)  as  subsection  (d),  by 
expanding  the  margin  of  the  paragraph  to  full  measure, 
and  by  striking  out  "all  available"  and  inserting  in  lieu 
thereof  "(d)  Additional  Information.— A  petition  may 
also  include  other  available",  by  striking  out  "(including 
autopsy  reports,  if  any)",  and  by  striking  out  "and  an  iden- 
tification "  and  all  that  follows  and  inserting  in  lieu  there- 
of a  period, 

(C)  by  adding  after  paragraph  (1)  the  following  new  para- 
graphs: 

"(2)  except  as  provided  in  paragraph  (3),  maternal  prenatal 
and  delivery  records,  newborn  hospital  records  (including  all 
physicians1  and  nurses'  notes  and  test  results),  vaccination 
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records  associated  with  the  vaccine  allegedly  causing  the  injury, 
pre-  and  post-injury  physician  or  clinic  records  (including  all 
relevant  growth  charts  and  test  results),  all  post-injury  inpa- 
tient and  outpatient  records  (including  all  provider  notes,  test 
results,  and  medication  records),  if  applicable,  a  death  certifi- 
cate, and  if  applicable,  autopsy  results,  and 

"(3)  an  identification  of  any  records  of  the  type  described  in 
paragraph  (1)  or  (2)  which  are  unavailable  to  the  petitioner  and 
the  reasons  for  their  unavailability.  "  and 

(D)  by  redesignating  paragraph  (3),  as  in  effect  on  the  date  of 
the  enactment,  as  subsection  (e),  by  expanding  the  margin  of  the 
paragraph  to  full  measure,  and  by  striking  out  "appropriate" 
and  inserting  in  lieu  thereof  "(e)  Schedule. — The  petitioner 
shall  submit  in  accordance  with  a  schedule  set  by  the  special 
master  assigned  to  the  petition". 

(7)  The  margin  on  paragraph  (9)  of  section  2111(a)  (as  so  re- 
designated) is  indented  two  ems. 

(8)  Section  2115(e)(2)  (42  U.S.C.  300aa-l 5(e)(2))  is  amended— 

(A)  by  striking  out  "and  elected  under  section  2111(a)(4) 
to  withdraw  such  action"  and  inserting  in  lieu  thereof 
"and  petitioned  under  section  2111(a)(5)  to  have  such  action 
dismissed",  and 

(B)  by  striking  out  "the  judgment  of  the  court  on  such  pe- 
tition may  include"  and  inserting  in  lieu  thereof  "in 
awarding  compensation  on  such  petition  the  special  master 
or  court  may  include". 

(d)  Jurisdiction.— Section  2112(a)  (42  U.S.C.  300aa-12(a))  is 
amended — 

(1)  by  striking  out  "shall  have  jurisdiction  (1)"  and  inserting 
in  lieu  thereof  "and  the  United  States  Claims  Court  special 
masters  shall,  in  accordance  with  this  section,  have  jurisdic- 
tion " 

(2)  by  striking  out  "  and  (2)  to  issue"  and  inserting  in  lieu 
thereof  a  period  and  the  following:  "The  United  States  Claims 
Court  may  issue",  and 

(3)  by  striking  out  "deem"  and  inserting  in  lieu  thereof 
"deems". 

(e)  Special  Masters  Established. — Section  2112  (42  U.S.C. 
300aa-12)  is  amended — 

(1)  by  redesignating  subsections  (c),  (d),  and  (e)  as  subsections 
(d),  (e),  and  (f),  respectively, 

(2)  by  inserting  after  subsection  (b)  the  following  new  subsec- 
tion: 

"(c)  United  States  Claims  Court  Special  Masters. — 

"(1)  There  is  established  within  the  United  States  Claims 
Court  an  office  of  special  masters  which  shall  consist  of  not 
more  than  8  special  masters.  The  judges  of  the  United  States 
Claims  Court  shall  appoint  the  special  masters,  1  of  whom,  by 
designation  of  the  judges  of  the  United  States  Claims  Court, 
shall  serve  as  chief  special  master.  The  appointment  and  reap- 
pointment of  the  special  masters  shall  be  by  the  concurrence  of 
a  majority  of  the  judges  of  the  court. 

"(2)  The  chief  special  master  and  other  special  masters  shall 
be  subject  to  removal  by  the  judges  of  the  United  States  Claims 
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Court  for  incompetency,  misconduct,  or  neglect  of  duty  or  for 
physical  or  mental  disability  or  for  other  good  cause  shown. 

"(3)  A  special  master's  office  shall  be  terminated  if  the  judges 
of  the  United  States  Claims  Court  determine,  upon  advice  of 
the  chief  special  master,  that  the  services  performed  by  that 
office  are  no  longer  needed. 

"(4)  The  appointment  of  any  individual  as  a  special  master 
shall  be  for  a  term  of  4  years,  subject  to  termination  under 
paragraphs  (2)  and  (3).  Individuals  serving  as  special  masters 
upon  the  date  of  the  enactment  of  this  subsection  shall  serve  for 
4  years  from  the  date  of  their  original  appointment,  subject  to 
termination  under  paragraphs  (2)  and  (3).  The  chief  special 
master  in  office  on  the  date  of  the  enactment  of  this  subsection 
shall  continue  to  serve  as  chief  special  master  for  the  balance  of 
the  master's  term,  subject  to  termination  under  paragraphs  (2) 
and  (3). 

"(5)  The  compensation  of  the  special  masters  shall  be  deter- 
mined by  the  judges  of  the  United  States  Claims  Court,  upon 
advice  of  the  chief  special  master.  The  salary  of  the  chief  spe- 
cial master  shall  be  the  annual  rate  of  basic  pay  for  level  IV  of 
the  Executive  Schedule,  as  prescribed  by  section  5315,  title  5, 
United  States  Code.  The  salaries  of  the  other  special  masters 
shall  not  exceed  the  annual  rate  of  basic  pay  of  level  V  of  the 
Executive  Schedule,  as  prescribed  by  section  5316,  title  5, 
United  States  Code. 

"(6)  The  chief  special  master  shall  be  responsible  for  the  fol- 
lowing: 

"(A)  Administering  the  office  of  special  masters  and  their 
staff  providing  for  the  efficient,  expeditious,  and  effective 
handling  of  petitions,  and  performing  such  other  duties  re- 
lated to  the  Program  as  may  be  assigned  to  the  chief  spe- 
cial master  by  a  concurrence  of  a  majority  of  the  United 
States  Claims  Court  judges. 

"(B)  Appointing  and  fixing  the  salary  and  duties  of  such 
administrative  staff  as  are  necessary.  Such  staff  shall  be 
subject  to  removal  for  good  cause  by  the  chief  special 
master. 

"(C)  Managing  and  executing  all  aspects  of  budgetary 
and  administrative  affairs  affecting  the  special  masters 
and  their  staff  subject  to  the  rules  and  regulations  of  the 
Judicial  Conference  of  the  United  States.  The  Conference 
rules  and  regulations  pertaining  to  United  States  magis- 
trates shall  be  applied  to  the  special  masters. 

"(D)  Coordinating  with  the  United  States  Claims  Court 
the  use  of  services,  equipment,  personnel,  information,  and 
facilities  of  the  United  States  Claims  Court  without  reim- 
bursement. 

"(E)  Reporting  annually  to  the  Congress  and  the  judges 
of  the  United  States  Claims  Court  on  the  number  of  peti- 
tions filed  under  section  2111  and  their  disposition,  the 
dates  on  which  the  vaccine-related  injuries  and  deaths  for 
which  the  petitions  were  filed  occurred,  the  types  and 
amounts  of  awards,  the  length  of  time  for  the  disposition  of 
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petitions,  the  cost  of  administering  the  Program,  and  rec- 
ommendations for  changes  in  the  Program.  ". 

(f)  Parties.— Section  2112(b)  (42  U.S.C.  300aa-12(b))  is  amended— 

(1)  by  amending  the  first  sentence  to  read  as  follows:  "In  all 
proceedings  brought  by  the  filing  of  a  petition  under  section 
2111(b),  the  Secretary  shall  be  named  as  the  respondent,  shall 
participate,  and  shall  be  represented  in  accordance  with  section 
518(a)  of  title  28,  United  States  Code.  "  and 

(2)  by  striking  out  the  second  sentence. 

(g)  Special  Master  Functions.— Section  2112(d)  (42  U.S.C. 
300aa-12(d))  (as  so  redesignated  by  subsection  (e))  is  amended — 

(1)  by  amending  paragraph  (1)  to  read  as  follows: 

"(1)  Following  the  receipt  and  filing  of  a  petition  under  sec- 
tion 2111,  the  clerk  of  the  United  States  Claims  Court  shall  for- 
ward the  petition  to  the  chief  special  master  who  shall  desig- 
nate a  special  master  to  carry  out  the  functions  authorized  by 
paragraph  (3). "  and 

(2)  by  striking  out  paragraph  (2)  and  inserting  in  lieu  thereof 
the  following: 

"(2)  The  special  masters  shall  recommend  rules  to  the  Claims 
Court  and,  taking  into  account  such  recommended  rules,  the 
Claims  Court  shall  promulgate  rules  pursuant  to  section  2071  of 
title  28,  United  States  Code.  Such  rules  shall — 

"(A)  provide  for  a  less-adversarial,  expeditious,  and  infor- 
mal proceeding  for  the  resolution  of  petitions, 

"(B)  include  flexible  and  informal  standards  of  admissi- 
bility of  evidence, 

"(C)  include  the  opportunity  for  summary  judgment, 
"(D)  include  the  opportunity  for  parties  to  submit  argu- 
ments and  evidence  on  the  record  without  requiring  routine 
use  of  oral  presentations,  cross  examinations,  or  hearings, 
and 

"(E)  provide  for  limitations  on  discovery  and  allow  the 
special  masters  to  replace  the  usual  rules  of  discovery  in 
civil  actions  in  the  United  States  Claims  Court. 
"(3)(A)  A  special  master  to  whom  a  petition  has  been  assigned 
shall  issue  a  decision  on  such  petition  with  respect  to  whether 
compensation  is  to  be  provided  under  the  Program  and  the 
amount  of  such  compensation.   The  decision  of  the  special 
master  shall — 

"(i)  include  findings  of  fact  and  conclusions  of  law,  and 
"(ii)  be  issued  as  expeditiously  as  practicable  but  not 
later  than  240  days,  exclusive  of  suspended  time  under  sub- 
paragraph (C),  after  the  date  the  petition  was  filed. 
The  decision  of  the  special  master  may  be  reviewed  by  the 
United  States  Claims  Court  in  accordance  with  subsection  (e). 

"(B)  In  conducting  a  proceeding  on  a  petition  a  special 
master — 

"(i)  may  require  such  evidence  as  may  be  reasonable  and 
necessary, 

"(ii)  may  require  the  submission  of  such  information  as 
may  be  reasonable  and  necessary, 
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"(OA)  may  require  the  testimony  of  any  person  and  the 
production  of  any  documents  as  may  be  reasonable  and  nec- 
essary, 

"(iv)  shall  afford  all  interested  persons  an  opportunity  to 
submit  relevant  written  information — 

"(I)  relating  to  the  existence  of  the  evidence  described 
in  section  2113(a)(1)(B),  or 

"(II)  relating  to  any  allegation  in  a  petition  with  re- 
spect to  the  matters  described  in  section  2111(c)(l)(C)(ii), 
"(v)  may  conduct  such  hearings  as  may  be  reasonable  and 
necessary. 

There  may  be  no  discovery  in  a  proceeding  on  a  petition  other 
than  the  discovery  required  by  the  special  master. 

"(C)  In  conducting  a  proceeding  on  a  petition  a  special  master 
shall  suspend  the  proceedings  one  time  for  30  days  on  the 
motion  of  either  party.  After  a  motion  for  suspension  is  granted, 
further  motions  for  suspension  by  either  party  may  be  granted 
by  the  special  master,  if  the  special  master  determines  the  sus- 
pension is  reasonable  and  necessary,  for  an  aggregate  period  not 
to  exceed  150  days. 

"(4)(A)  Except  as  provided  in  subparagraph  (B),  information 
submitted  to  a  special  master  or  the  court  in  a  proceeding  on  a 
petition  may  not  be  disclosed  to  a  person  who  is  not  a  party  to 
the  proceeding  without  the  express  written  consent  of  the  person 
who  submitted  the  information. 

"(B)  A  decision  of  a  special  master  or  the  court  in  a  proceed- 
ing shall  be  disclosed,  except  that  if  the  decision  is  to  include 
information — 

"(i)  which  is  trade  secret  or  commercial  or  financial  in- 
formation which  is  privileged  and  confidential,  or 

"(ii)  which  are  medical  files  and  similar  files  the  disclo- 
sure of  which  would  constitute  a  clearly  unwarranted  inva- 
sion of  privacy, 

and  if  the  person  who  submitted  such  information  objects  to  the  in- 
clusion of  such  information  in  the  decision,  the  decision  shall  be 
disclosed  without  such  information.  ". 

(h)  Action  by  the  United  States  Claims  Court. — Section 
2112(e)  U2  U.S.C.  300aa-12(e))  (as  so  redesignated  by  subsection  (e))  is 
amended  to  read  as  follows: 

"(e)  Action  by  the  United  States  Claims  Court.— 

"(1)  Upon  issuance  of  the  special  master's  decision,  the  parties 
shall  have  30  days  to  file  with  the  clerk  of  the  United  States 
Claims  Court  a  motion  to  have  the  court  review  the  decision.  If 
such  a  motion  is  filed,  the  other  party  shall  file  a  response  with 
the  clerk  of  the  United  States  Claims  Court  no  later  than  30 
days  after  the  filing  of  such  motion. 

"(2)  Upon  the  filing  of  a  motion  under  paragraph  (1)  with  re- 
spect to  a  petition,  the  United  States  Claims  Court  shall  have 
jurisdiction  to  undertake  a  review  of  the  record  of  the  proceed- 
ings and  may  thereafter — 

"(A)  uphold  the  findings  of  fact  and  conclusions  of  law 
of  the  special  master  and  sustain  the  special  master's  deci- 
sion, 
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"(B)  set  aside  any  findings  of  fact  or  conclusion  of  law  of 
the  special  master  found  to  be  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise  not  in  accordance  with 
law  and  issue  its  own  findings  of  fact  and  conclusions  of 
law,  or 

"(C)  remand  the  petition  to  the  special  master  for  further 
action  in  accordance  with  the  court's  direction. 
The  court  shall  complete  its  action  on  a  petition  within  120 
days  of  the  filing  of  a  response  under  paragraph  (1)  excluding 
any  days  the  petition  is  before  a  special  master  as  a  result  of  a 
remand  under  subparagraph  (C).  The  court  may  allow  not  more 
than  90  days  for  remands  under  subparagraph  (C). 

"(3)  In  the  absence  of  a  motion  under  paragraph  (1)  respecting 
the  special  master's  decision  or  if  the  United  States  Claims 
Court  takes  the  action  described  in  paragraph  (2)(A)  with  re- 
spect to  the  special  master's  decision,  the  clerk  of  the  United 
States  Claims  Court  shall  immediately  enter  judgment  in  ac- 
cordance with  the  special  master's  decision.  ". 
(i)  Appeals.— Section  2112(f)  (42  U.S.C.  300aa-12(f))  (as  so  redesig- 
nated by  subsection  (e))  is  amended  by  inserting  before  the  period 
the  following:  "within  60  days  of  the  date  of  entry  of  the  United 
States  Claims  Court's  judgment  with  such  court  of  appeals". 

(j)  Determination  of  Eligibility  and  Compensation. — Section 
2113  (42  U.S.C.  300aa-13)  is  amended— 

(1)  by  striking  "court"  each  place  it  appears  and  inserting  in 
lieu  thereof  "special  master  or  court",  and 

(2)  by  inserting  before  "United  States  Claims  Court"  in  sub- 
section (c)  "special  masters  of". 

(k)  Table.— 

(1)  The  table  contained  in  section  2114(a)  (42  U.S.C.  300aa- 
14(d))  is  amended  by  striking  out  "(c)(2)"  each  place  it  appears 
and  inserting  in  lieu  thereof  "(b)(2)". 

(2)  Section  2114(b)(3)(B)  (42  U.S.C  300aa-l 4(b)(3)(B))  is  amend- 
ed by  striking  out  "2111(b)"  and  inserting  in  lieu  thereof 
"2111". 

(I)  Compensation. — 

(1)  Section  2115(b)  (42  U.S.C.  300aa-15(b))  is  amended  by 
striking  out  "may  not  include"  and  all  that  follows  and  insert- 
ing in  lieu  thereof  "may  include  the  compensation  described  in 
paragraphs  (1)(A)  and  (2)  of  subsection  (a)  and  may  also  include 
an  amount,  not  to  exceed  a  combined  total  of  $30,000,  for — 

"(1)  lost  earnings  (as  provided  in  paragraph  (3)  of  subsec- 
tion (a)), 

"(2)  pain  and  suffering  (as  provided  in  paragraph  (4)  of 
subsection  (a)),  and 

"(3)  reasonable  attorneys '  fees  and  costs  (as  provided  in 
subsection  (e). ". 

(2)  Section  2115(e)  (42  U.S.C.  300aa-15(b))  is  amended— 

(A)  in  the  first  sentence  of  paragraph  (1),  by  striking  out 
"The  judgment  of  the  United  States  Claims  Court  on  a  pe- 
tition filed  under  section  2111  awarding  compensation 
shall  include  an  amount  to  cover"  and  inserting  in  lieu 
thereof  "In  awarding  compensation  on  a  petition  filed 
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under  section  2111  the  special  master  or  court  shall  also 
award  as  part  of  such  compensation  an  amount  to  cover", 

(B)  in  the  second  sentence  of  paragraph  (1),  by  striking 
out  "civil  action"  each  place  it  appears  and  inserting  in 
lieu  thereof  "petition", 

(C)  in  the  second  sentence  of  paragraph  (1),  by  striking 
out  "may  include  in  the  judgment  an  amount  to  cover"  and 
inserting  in  lieu  thereof  "may  award  an  amount  of  compen- 
sation to  cover"  and  by  striking  out  "court"  each  place  it 
appears  and  inserting  in  lieu  thereof  "special  master  or 
court", 

(D)  in  paragraph  (2),  by  striking  out  "the  judgment  of  the 
court  on  such  petition  may  include  an  amount"  and  insert- 
ing in  lieu  thereof  "the  special  master  or  court  may  also 
award  an  amount  of  compensation",  and 

(E)  in  paragraph  (3),  by  striking  out  "included  under 
paragraph  (1)  in  a  judgment  on  such  petition"  and  insert- 
ing in  lieu  thereof  "awarded  as  compensation  by  the  special 
master  or  court  under  paragraph  (1)". 

(3)  Section  2115(f)  (42  U.S.C.  300aa-15(f))  is  amended— 

(A)  in  paragraph  (3),  by  inserting  after  "Payments  of  com- 
pensation" the  following:  "under  the  Program  and  the  costs 
of  carrying  out  the  Program", 

(B)  in  paragraph  (4)(A),  by  striking  out  "made  in  a  lump 
sum  "  and  by  adding  after  "compensation  "  the  second  time 
it  appears  the  following:  "and  shall  be  paid  from  the  trust 
fund  in  a  lump  sum  of  which  all  or  a  portion  of  the  pro- 
ceeds may  be  used  as  ordered  by  the  special  master  to  pur- 
chase an  annuity  or  otherwise  be  used,  with  the  consent  of 
the  petitioner,  in  a  manner  determined  by  the  special 
master  to  be  in  the  best  interests  of  the  petitioner",  and 

(C)  in  paragraph  (4KB),  by  striking  out  "paid  in  4  equal 
annual  installments. "  and  inserting  in  lieu  thereof  "deter- 
mined on  the  basis  of  the  net  present  value  of  the  elements 
of  compensation  and  paid  in  4  equal  annual  installments 
of  which  all  or  a  portion  of  the  proceeds  may  be  used  as 
ordered  by  the  special  master  to  purchase  an  annuity  or 
otherwise  be  used,  with  the  consent  of  the  petitioner,  in  a 
manner  determined  by  the  special  master  to  be  in  the  best 
interests  of  the  petitioner.  Any  reasonable  attorneys'  fees 
and  costs  shall  be  paid  in  a  lump  sum.  ". 

(4)  Section  2115  (42  U.S.C.  300aa-15)  is  amended— 

(A)  in  subsection  (g),  by  inserting  "(other  than  under  title 
XIX  of  the  Social  Security  Act)"  after  "State  health  bene- 
fits program",  and 

(B)  in  subsection  (h),  by  inserting  before  the  period  at  the 
end  the  following:  ",  except  that  this  subsection  shall  not 
apply  to  the  provision  of  services  or  benefits  under  title 
XIX  of  the  Social  Security  Act". 

(5)  Section  2115(i)(l)  (42  U.S.C.  300aa-15(i)(V)  is  amended  by 
striking  out  "(i)"  and  inserting  in  lieu  thereof  "(j)". 

(6)  The  first  sentence  of  section  2115Q)  (42  U.S.C.  300aa-15(j)) 
is  amended  by  striking  out  "and"  after  "1991,  "  and  by  inserting 
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before  the  period  a  comma  and  "$80,000,000  for  fiscal  year 
1993". 
(m  )  Technicals. — 

(1)  Section  2116(c)  (42  U.S.C.  300aa-16(c))  is  amended  by  strik- 
ing out  "2111(b)"  and  inserting  in  lieu  thereof  "2111". 

(2)  Section  2117(b)  (42  U.S.C.  300aa-17(b))  is  amended  by 
striking  out  "the  trust  fund  which  has  been  established  to  pro- 
vide compensation  under  the  Program"  and  inserting  in  lieu 
thereof  "the  Vaccine  Injury  Compensation  Trust  Fund  estab- 
lished under  section  9510  of  the  Internal  Revenue  Code  of 
1986". 

(n)  Election  — 

(1)  Section  2121(a)  (42  U.S.C  300aa-21(a))  is  amended— 

(A)  in  the  first  sentence,  by  striking  out  "After  the  judg- 
ment of  the  United  States  Claims  Court  under  section  2111 
on  a  petition  filed  for  compensation  under  the  Program  for 
a  vaccine-related  injury  or  death  has  become  final,  the 
person  who  filed  the  petition  shall  file  with  the  court"  and 
inserting  in  lieu  thereof:  "After  judgment  has  been  entered 
by  the  United  States  Claims  Court  or,  if  an  appeal  is  taken 
under  section  2112(f),  after  the  appellate  court's  mandate  is 
issued,  the  petitioner  who  filed  the  petition  under  section 
2111  shall  file  with  the  clerk  of  the  United  States  Claims 
Court",  and 

(B)  by  amending  the  last  sentence  to  read  as  follows:  "For 
limitations  on  the  bringing  of  civil  actions,  see  section 
2111(a)(2). ". 

(2)  Section  2121(b)  (42  U.S.C  300aa-21(b))  is  amended— 

(A)  in  the  first  sentence,  by  striking  out  "within  365 
days"  and  inserting  in  lieu  thereof  "within  420  days  (ex- 
cluding any  period  of  suspension  under  section  2112(d)  and 
excluding  any  days  the  petition  is  before  a  special  master  as 
a  result  of  a  remand  under  section  2112(e)(2)(C))",  and 

(B)  by  amending  the  second  sentence  to  read  as  follows: 
"An  election  shall  be  filed  under  this  subsection  not  later 
than  90  days  after  the  date  of  the  entry  of  the  Claims 
Court's  judgment  or  the  appellate  courts  mandate  with  re- 
spect to  which  the  election  is  to  be  made. ". 

(o)  Trial.— Section  2123(e)  (42  U.S.C  300aa-23(e))  is  amended— 

(1)  by  striking  out  "finding"  and  inserting  in  lieu  thereof 
"finding  of  fact  or  conclusion  of  law", 

(2)  by  striking  out  "master  appointed  by  such  court"  and  in- 
serting in  lieu  thereof  "special  master",  and 

(3)  by  striking  out  "a  district  court  of  the  United  States"  and 
inserting  in  lieu  thereof  "the  United  States  Claims  Court  and 
subsequent  appellate  review". 

(p)  Vaccine  Information.— Section  2126(c)(9)  (42  U.S.C.  SOOaa- 
26(c)(9))  is  amended  to  read  as  follows: 
"(9)  a  summary  of— 

"(A)  relevant  Federal  recommendations  concerning  a  com- 
plete schedule  of  childhood  immunizations,  and 
"(B)  the  availability  of  the  Program,  and". 
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(q)  Safer  Vaccines.— Section  2127  (42  U.S.C.  300aa-27)  is  amend- 
ed by  redesignating  subsection  (b)  as  subsection  (c)  and  by  adding 
after  subsection  (a)  the  following: 
"(b)  Task  Force  — 

"(1)  The  Secretary  shall  establish  a  task  force  on  safer  child- 
hood vaccines  which  shall  consist  of  the  Director  of  the  Nation- 
al Institutes  of  Health,  the  Commissioner  of  the  Food  and  Drug 
Administration,  and  the  Director  of  the  Centers  for  Disease 
Control. 

"(2)  The  Director  of  the  National  Institutes  of  Health  shall 
serve  as  chairman  of  the  task  force. 

"(3)  In  consultation  with  the  Advisory  Commission  on  Child- 
hood Vaccines,  the  task  force  shall  prepare  recommendations  to 
the  Secretary  concerning  implementation  of  the  requirements  of 
subsection  (a). ". 

(r)  A  UTHORIZA  TIONS.  — 

(1)  For  administering  part  A  of  subtitle  2  of  title  XXI  of  the 
Public  Health  Service  Act  there  is  authorized  to  be  appropriated 
from  the  Vaccine  Injury  Compensation  Trust  Fund  established 
under  section  9510(c)  of  the  Internal  Revenue  Code  of  1986  to 
the  Secretary  of  Health  and  Human  Services  $1,500,000  for  each 
of  the  fiscal  years  1990  and  1991. 

(2)  For  administering  part  A  of  subtitle  2  of  title  XXI  of  the 
Public  Health  Service  Act  there  is  authorized  to  be  appropriated 
from  the  Vaccine  Injury  Compensation  Trust  Fund  to  the  Attor- 
ney General  $1,500,000  for  each  of  the  fiscal  years  1990  and 
1991. 

(3)  For  administering  part  A  of  subtitle  2  of  title  XXI  of  the 
Public  Health  Service  Act  there  is  authorized  to  be  appropriated 
from  the  Vaccine  Injury  Compensation  Trust  Fund  to  the 
United  States  Claims  Court  $1,500,000  for  each  of  the  fiscal 
years  1990  and  1991. 

(s)  Applicability  and  Effective  Date. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  apply  as  follows: 

(A)  Petitions  filed  after  the  date  of  enactment  of  this  sec- 
tion shall  proceed  under  the  National  Vaccine  Injury  Com- 
pensation Program  under  title  XXI  of  the  Public  Health 
Service  Act  as  amended  by  this  section. 

(B)  Petitions  currently  pending  in  which  the  evidentiary 
record  is  closed  shall  continue  to  proceed  under  the  Pro- 
gram in  accordance  with  the  law  in  effect  before  the  date  of 
the  enactment  of  this  section,  except  that  if  the  United 
States  Claims  Court  is  to  review  the  findings  of  fact  and 
conclusions  of  law  of  a  special  master  on  such  a  petition, 
the  court  may  receive  further  evidence  in  conducting  such 
review. 

(C)  Petitions  currently  pending  in  which  the  evidentiary 
record  is  not  closed  shall  proceed  under  the  Program  in  ac- 
cordance with  the  law  as  amended  by  this  section. 

All  pending  cases  which  will  proceed  under  the  Program  as 
amended  by  this  section  shall  be  immediately  suspended  for  30 
days  to  enable  the  special  masters  and  parties  to  prepare  for 
proceeding  under  the  Program  as  amended  by  this  section.  In 
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determining  the  240-day  period  prescribed  by  section  2112(d)  of 
the  Public  Health  Service  Act,  as  amended  by  this  section,  or 
the  420-day  period  prescribed  by  section  2121(b)  of  such  Act,  as 
so  amended,  any  period  of  suspension  under  the  preceding  sen- 
tence shall  be  excluded. 

(2)  The  amendments  to  section  2115  of  the  Public  Health 
Service  Act  shall  apply  to  all  pending  and  subsequently  filed 
petitions. 

(t)  Study. — The  Secretary  of  Health  and  Human  Services  shall 
evaluate  the  National  Vaccine  Injury  Compensation  Program  under 
title  XXI  of  the  Public  Health  Service  Act  and  shall  report  the  re- 
sults of  such  study  to  the  Committee  on  Energy  and  Commerce  of 
the  House  of  Representatives  and  the  Committee  on  Labor  and 
Human  Resources  of  the  Senate  not  later  than  January  1,  1992. 

SEC.  6602.  SEVERABILITY. 

Section  322  of  the  National  Childhood  Vaccine  Injury  Act  of  1986 
(42  U.S.C.  S00aa-1  note)  is  amended  to  read  as  follows: 

"SEC.  322.  SEVERABILITY. 

"(a)  In  General. — Except  as  provided  in  subsection  (b),  if  any 
provision  of  title  XXI  of  the  Public  Health  Service  Act,  as  added  by 
section  311(a),  or  the  application  of  such  a  provision  to  any  person 
or  circumstance  is  held  invalid  by  reason  of  a  violation  of  the  Con- 
stitution, such  title  XXI  shall  be  considered  invalid. 

"(b)  Special  Rule. — any  amendment  made  by  section  6601  of 
the  Omnibus  Budget  Reconciliation  Act  of  1989  to  title  XXI  of  the 
Public  Health  Service  Act  or  the  application  of  such  a  provision  to 
any  person  or  circumstance  is  held  invalid  by  reason  of  the  Consti- 
tution, subsection  (a)  shall  not  apply  and  such  title  XXI  of  the 
Public  Health  Service  Act  without  such  amendment  shall  continue 
in  effect. ". 

Subtitle  E — Provisions  With  Respect  to  COBRA 
Continuation  Coverage 

PART  /— EXTENSION  OF  COVERAGE  FOR 
DISABLED  EMPLOYEES 

SEC.  6701.  EXTENSION,  UNDER  INTERNAL  REVENUE  CODE,  OF  COVERAGE 
FROM  18  TO  29  MONTHS  FOR  THOSE  WITH  A  DISABILITY  AT 
TIME  OF  TERMINATION  OF  EMPLOYMENT. 

(a)  In  General.— Paragraph  (2)(B)  of  section  4980B(f)  of  the  Inter- 
nal Revenue  Code  of  1986,  as  added  by  section  3011(a)  of  the  Techni- 
cal and  Miscellaneous  Revenue  Act  of  1988  (Public  Law  100-647), 
(relating  to  maximum  required  period  of  continuation  coverage),  is 
amended — 

(1)  in  clause  (i)  by  adding  after  and  below  subclause  (IV)  the 
following  new  sentence: 

"In  the  case  of  a  qualified  beneficiary  who  is  deter- 
mined, under  title  II  or  XVI  of  the  Social  Security  Act, 
to  have  been  disabled  at  the  time  of  a  qualifying  event 
described  in  paragraph  (3)(B),  any  reference  in  sub- 
clause (I)  or  (II)  to  18  months  with  respect  to  such  event 
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is  deemed  a  reference  to  29  months,  but  only  if  the 
qualified  beneficiary  has  provided  notice  of  such  deter- 
mination under  paragraph  (6)(C)  before  the  end  of  such 
18  months. ";  and 
(2)  by  adding  at  the  end  the  following  new  clause: 

"(v)  Termination  of  extended  coverage  for  dis- 
ability.— In  the  case  of  a  qualified  beneficiary  who  is 
disabled  at  the  time  of  a  qualifying  event  described  in 
paragraph  (3)(B),  the  month  that  begins  more  than  30 
days  after  the  date  of  the  final  determination  under 
title  II  or  XVI  of  the  Social  Security  Act  that  the 
qualified  beneficiary  is  no  longer  disabled. " 

(b)  Increased  Premium  Permitted. — Paragraph  (2)(C)  of  such 
section  (relating  to  premium  requirements)  is  amended  by  adding  at 
the  end  the  following  new  sentence:  "In  the  case  of  an  individual 
described  in  the  last  sentence  of  subparagraph  (B)(i),  any  reference 
in  clause  (i)  of  this  subparagraph  to  l102  percent'  is  deemed  a  refer- 
ence to  '150  percent'  for  any  month  after  the  18th  month  of  continu- 
ation coverage  described  in  subclause  (I)  or  (II)  of  subparagraph 
(B)(i). ". 

(c)  Notices  Required. — Paragraph  (6)(C)  of  such  section  (relating 
to  certain  notices  to  plan  administrator)  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  "and  each  qualified  bene- 
ficiary who  is  determined,  under  title  II  or  XVI  of  the  Social  Securi- 
ty Act,  to  have  been  disabled  at  the  time  of  a  qualifying  event  de- 
scribed in  paragraph  (3)(B)  is  responsible  for  notifying  the  plan  ad- 
ministrator of  such  determination  within  60  days  after  the  date  of 
the  determination  and  for  notifying  the  plan  administrator  within 
30  days  of  the  date  of  any  final  determination  under  such  title  or 
titles  that  the  qualified  beneficiary  is  no  longer  disabled". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  plan  years  beginning  on  or  after  the  date  of  the  enact- 
ment of  this  Act,  regardless  of  whether  the  qualifying  event  oc- 
curred before,  on,  or  after  such  date. 

SEC.  6702.  EXTENSION,  UNDER  PUBLIC  HEALTH  SERVICE  ACT,  OF  COVER- 
AGE FROM  18  TO  29  MONTHS  FOR  THOSE  WITH  A  DISABILITY 
AT  TIME  OF  TERMINATION  OF  EMPLOYMENT. 

(a)  In  General. — Section  2202(2)  of  the  Public  Health  Service  Act 
(42  U.S.C.  300bb-2)  is  amended— 

(1)  in  subparagraph  (A),  by  adding  after  and  below  clause  (Hi) 
the  following  new  sentence: 

"In  the  case  of  an  individual  who  is  determined,  under 
title  II  or  XVI  of  the  Social  Security  Act,  to  have  been  dis- 
abled at  the  time  of  a  qualifying  event  described  in  section 
2203(2),  any  reference  in  clause  (i)  or  (ii)  to  18  months  with 
respect  to  such  event  is  deemed  a  reference  to  29  months, 
but  only  if  the  qualified  beneficiary  has  provided  notice  of 
such  determination  under  section  2206(3)  before  the  end  of 
such  18  months.  ";  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 

"(E)  Termination  of  extended  coverage  for  disabil- 
ity.— In  the  case  of  a  qualified  beneficiary  who  is  disabled 
at  the  time  of  a  qualifying  event  described  in  section 
2203(2),  the  month  that  begins  more  than  30  days  after  the 


201 


date  of  the  final  determination  under  title  II  or  XVI  of  the 
Social  Security  Act  that  the  qualified  beneficiary  is  no 
longer  disabled. ". 

(b)  Increased  Premium  Permitted. — Section  2202(3)  of  the 
Public  Health  Service  Act  (Jf2  U.S.C.  SQObb-3)  is  amended  in  the 
matter  after  and  below  subparagraph  (B)  by  adding  at  the  end  the 
following  new  sentence:  "In  the  case  of  an  individual  described  in 
the  last  sentence  of  paragraph  (2)(A),  any  reference  in  subparagraph 
(A)  of  this  paragraph  to  '102  percent'  is  deemed  a  reference  to  '150 
percent'  for  any  month  after  the  18th  month  of  continuation  cover- 
age described  in  clause  (i)  or  (ii)  of  paragraph  (2)(A).  ". 

(c)  Notices  Required.— Section  2206(3)  of  such  Act  (42  U.S.C. 
300bb-6(3))  (relating  to  certain  notices  to  plan  administrator)  is 
amended  by  inserting  before  the  comma  the  following:  "and  each 
qualified  beneficiary  who  is  determined,  under  title  II  or  XVI  of  the 
Social  Security  Act,  to  have  been  disabled  at  the  time  of  a  qualify- 
ing event  described  in  section  2203(2)  is  responsible  for  notifying  the 
plan  administrator  of  such  determination  within  60  days  after  the 
date  of  the  determination  and  for  notifying  the  plan  administrator 
within  30  days  after  the  date  of  any  final  determination  under  such 
title  or  titles  that  the  qualified  beneficiary  is  no  longer  disabled". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  plan  years  beginning  on  or  after  the  date  of  the  enact- 
ment of  this  Act,  regardless  of  whether  the  qualifying  event  oc- 
curred before,  on,  or  after  such  date. 

SEC.  6703.  EXTENSION,  UNDER  ERISA,  OF  COVERAGE  FROM  18  TO  29 
MONTHS  FOR  THOSE  WITH  A  DISABILITY  AT  TIME  OF  TERMI- 
NA TION  OF  EMPLOYMENT. 

(a)  In  General. — Section  602(2)  of  the  Employee  Retirement 
Income  Security  Act  of  197 (lf2  U.S.C.  1162(2))  is  amended — 

(1)  in  subparagraph  (A),  by  adding  after  and  below  clause  (iv) 
the  following  new  sentence: 

"In  the  case  of  an  individual  who  is  determined,  under 
title  II  or  XVI  of  the  Social  Security  Act,  to  have  been  dis- 
abled at  the  time  of  a  qualifying  event  described  in  section 
603(2),  any  reference  in  clause  (i)  or  (ii)  to  18  months  with 
respect  to  such  event  is  deemed  a  reference  to  29  months, 
but  only  if  the  qualified  beneficiary  has  provided  notice  of 
such  determination  under  section  606(3)  before  the  end  of 
such  18  months.  ";  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 

"(E)  Termination  of  extended  coverage  for  disabil- 
ity.— In  the  case  of  a  qualified  beneficiary  who  is  disabled 
at  the  time  of  a  qualifying  event  described  in  section  603(2), 
the  month  that  begins  more  than  30  days  after  the  date  of 
the  final  determination  under  title  II  or  XVI  of  the  Social 
Security  Act  that  the  qualified  beneficiary  is  no  longer  dis- 
abled. ". 

(b)  Increased  Premium  Permitted. — Section  602(3)  of  such  Act 
(42  U.S.C.  1162(3))  is  amended  in  the  matter  after  and  below  sub- 
paragraph (B)  by  adding  at  the  end  the  following  new  sentence:  "In 
the  case  of  an  individual  described  in  the  last  sentence  of  para- 
graph (2)(A),  any  reference  in  subparagraph  (A)  of  this  paragraph  to 
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'102  percent'  is  deemed  a  reference  to  '150  percent'  for  any  month 
after  the  18th  month  of  continuation  coverage  described  in  clause  (i) 
or  (ii)  of  paragraph  (2)(A). 

(c)  Notices  Required.— Section  606(3)  of  such  Act  (42  U.S.C. 
1166(3))  (relating  to  certain  notices  to  plan  administrator)  is  amend- 
ed by  inserting  before  the  comma  the  following:  "and  each  qualified 
beneficiary  who  is  determined,  under  title  II  or  XVI  of  the  Social 
Security  Act,  to  have  been  disabled  at  the  time  of  a  qualifying  event 
described  in  section  603(2)  is  responsible  for  notifying  the  plan  ad- 
ministrator of  such  determination  within  60  days  after  the  date  of 
the  determination  and  for  notifying  the  plan  administrator  within 
30  days  after  the  date  of  any  final  determination  under  such  title  or 
titles  that  the  qualified  beneficiary  is  no  longer  disabled''. 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  plan  years  beginning  on  or  after  the  date  of  the  enact- 
ment of  this  Act,  regardless  of  whether  the  qualifying  event  oc- 
curred before,  on,  or  after  such  date. 

Part  2 — Miscellaneous  Amendments 


SEC.  6801.  PUBLIC  HEALTH  SERVICE  ACT. 

(a)  Section  2201.— 

(1)  Subsection  (b).— Section  2201(b)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300bb-l(b))  is  amended  by  striking  the 
matter  after  and  below  paragraph  (2). 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  years  beginning  after  December  31,  1986. 

(b)  Section  2202.— 

(1)  Paragraph  (2)(a).— 

(A)  In  general.— Section  2202(2)(A)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300bb-2(2)(A))  is  amended  by  adding 
at  the  end  the  following  new  clause: 

"(iv)  Qualifying  event  involving  medicare  enti- 
tlement.— In  the  case  of  an  event  described  in  section 
2203(4)  (without  regard  to  whether  such  event  is  a 
qualifying  event),  the  period  of  coverage  for  qualified 
beneficiaries  other  than  the  covered  employee  for  such 
event  or  any  subsequent  qualifying  event  shall  not  ter- 
minate before  the  close  of  the  36-month  period  begin- 
ning on  the  date  the  covered  employee  becomes  entitled 
to  benefits  under  title  XVIII  of  the  Social  Security 
Act. " 

(B)  Effective  date. — The  amendments  made  by  this 
paragraph  shall  apply  to  plan  years  beginning  after  Decem- 
ber 31,  1989. 

(2)  Paragraph  (2)(d).— 

(A)  In  general.— Section  2202(2)(D)  of  the  Public  Health 
Service  Act  (42  U.S.C  300bb-2(2)(D))  is  amended— 

(i)  in  the  heading  for  such  paragraph,  by  striking 
''eligibility"  and  inserting  "entitlement";  and 

(ii)  in  clause  (i),  by  inserting  before  the  comma  the 
following:  "which  does  not  contain  any  exclusion  or 
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limitation  with  respect  to  any  preexisting  condition  of 
such  beneficiary". 
(B)  Effective  date. — The  amendments  made  by  sub- 
paragraph (A)  shall  apply  to — 

(i)  qualifying  events  occurring  after  December  31, 
1989,  and 

(ii)  in  the  case  of  qualified  beneficiaries  who  elected 
continuation  coverage  after  December  31,  1988,  the 
period  for  which  the  required  premium  was  paid  (or 
was  attempted  to  be  paid  but  was  rejected  as  such). 

(3)  Paragraph  (3). — 

(A)  In  general.— Section  2202(3)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300bb-2(3))  is  amended  by  amending 
the  matter  after  and  below  subparagraph  (B)  to  read  as  fol- 
lows: 

"In  no  event  may  the  plan  require  the  payment  of  any  premium 
before  the  day  which  is  45  days  after  the  day  on  which  the 
qualified  beneficiary  made  the  initial  election  for  continuation 
coverage. ". 

(B)  Effective  date. — The  amendment  made  by  subpara- 
graph (A)  shall  apply  to  plan  years  beginning  after  Decem- 
ber 31,  1989. 

(c)  Section  2208.— 

(1)  Paragraph  (2).— Section  2208(2)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300bb-8(2))  is  amended  by  striking  "the 
individuals  employment  or  previous  employment  with  an  em- 
ployer" and  inserting  "the  performance  of  services  by  the  indi- 
vidual for  1  or  more  persons  maintaining  the  plan  (including  as 
an  employee  defined  in  section  401(c)(1)  of  the  Internal  Revenue 
Code  of  1986)". 

(2)  Effective  Date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  plan  years  beginning  after  December  31,  1989. 

Subtitle  F— Technical  and  Miscellaneous 
Provisions  Relating  to  Nursing  Home  Reform 

SEC.  6901.  MEDICARE  AND  MEDICAID  TECHNICAL  CORRECTIONS  RELATING 
TO  NURSING  HOME  REFORM. 

(a)  Moratorium  on  Implementation  of  February  2,  1989  Reg- 
ulation.— The  regulations  promulgated  by  the  Secretary  of  Health 
and  Human  Services  on  February  2,  1989  (54  Federal  Register  5315 
et  seq.,  relating  to  requirements  for  long-term  care  facilities)  shall 
not  be  effective  before  October  1,  1990,  insofar  as  such  regulations 
apply  to  skilled  nursing  facilities  and  intermediate  care  facilities 
under  title  XVIII  or  XIX  of  the  Social  Security  Act. 

(b)  Nurse  Aide  Training. — 

(1)  Delay  in  requirement. — Sections  1819(b)(5)  and 
1919(b)(5)  of  the  Social  Security  Act  (42  U.S.C.  1395i-3(b)(5), 
1396r(b)(5))  are  each  amended — 

(A)  in  subparagraph  (A),  by  striking  "January  1,  1990" 
and  inserting  "October  1,  1990",  and 
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(B)  in  subparagraph  (B),  by  striking  "July  1,  1989"  and 
"January  1,  1990"  and  inserting  "January  1,  1990"  and 
"October  1,  1990"  respectively. 

(2)  Publication  of  proposed  regulations. — The  Secretary 
of  Health  and  Human  Services  shall  issue  proposed  regulations 
to  establish  the  requirements  described  in  sections  1819(f)(2)  and 
1919(f)(2)  of  the  Social  Security  Act  by  not  later  than  90  days 
after  the  date  of  the  enactment  of  this  Act. 

(3)  Requirements  for  training  and  evaluation  pro- 
grams.—Sections  1819(f)(2)(A)  and  1919(f)(2)(A)  of  the  Social  Se- 
curity Act  (42  U.S.C.  1395i-3(f)(2)(A),  1396r(f)(2)(A))  are  each 
amended — 

(A)  in  clause  (i)(I),  by  inserting  "care  of  cognitively  im- 
paired residents,  "  after  "social  service  needs, "; 

(B)  in  clause  (ii),  by  striking  "cognitive,  behavioral  and 
social  care"  and  by  inserting  "recognition  of  mental  health 
and  social  service  needs,  care  of  cognitively  impaired  resi- 
dents"; 

(C)  by  striking  the  period  at  the  end  of  clause  (Hi)  and 
inserting  ";  and";  and 

(D)  by  adding  at  the  end  the  following  new  clause: 

"(iv)  requirements,  under  both  such  programs,  that — 
"(I)  provide  procedures  for  determining  compe- 
tency that  permit  a  nurse  aide,  at  the  nurse  aide's 
option,  to  establish  competency  through  procedures 
or  methods  other  than  the  passing  of  a  written  ex- 
amination and  to  have  the  competency  evaluation 
conducted  at  the  nursing  facility  at  which  the  aide 
is  (or  will  be)  employed  (unless  the  facility  is  de- 
scribed in  subparagraph  (B)(iii)(I)),  and 

"(II)  prohibit  the  imposition  on  a  nurse  aide  of 
any  charges  (including  any  charges  for  textbooks 
and  other  required  course  materials  and  any 
charges  for  the  competency  evaluation)  for  either 
such  program. ". 

(4)  Delay  and  transition  in  75-hour  training  program  re- 
quirement.— 

(A)  Sections  1819(f)(2)(B)(ii)  and  1919(f)(2)(B)(ii)  of  such 
Act  (42  U.S.C.  1395i-3(f)(2)(B)(ii),  1396r(f)(2)(B)(ii))  are  each 
amended  by  striking  "January  1,  1989"  and  inserting  "July 
1,  1989". 

(B)  A  nurse  aide  shall  be  considered  to  satisfy  the  re- 
quirement of  sections  1819(b)(5)(A)  and  1919(b)(5)(A)  of  the 
Social  Security  Act  (of  having  completed  a  training  and 
competency  evaluation  program  approved  by  a  State  under 
section  1819(e)(1)(A)  or  1919(e)(1)(A)  of  such  Act),  if  such 
aide  would  have  satisfied  such  requirement  as  of  July  1, 
1989,  if  a  number  of  hours  (not  less  than  60  hours)  were 
substituted  for  "75  hours"  in  sections  1819(f)(2)  and 
1919(f)(2)  of  such  Act,  respectively,  and  if  such  aide  had  re- 
ceived, before  July  1,  1989,  at  least  the  difference  in  the 
number  of  such  hours  in  supervised  practical  nurse  aide 
training  or  in  regular  in-service  nurse  aide  education. 
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(C)  A  nurse  aide  shall  be  considered  to  satisfy  the  re- 
quirement of  sections  1819(b)(5)(A)  and  1919(b)(5)(A)  of  the 
Social  Security  Act  (of  having  completed  a  training  and 
competency  evaluation  program  approved  by  a  State  under 
section  1819(e)(1)(A)  or  1919(e)(1)(A)  of  such  Act),  if  such 
aide  was  found  competent  (whether  or  not  by  the  State), 
before  July  1,  1989,  after  the  completion  of  a  course  of 
nurse  aide  training  of  at  least  100  hours  duration. 

(D)  With  respect  to  the  nurse  aide  competency  evaluation 
requirements  described  in  sections  1819(b)(5)(A)  and 
1919(b)(5)(A)  of  the  Social  Security  Act,  a  State  may  waive 
such  requirements  with  respect  to  an  individual  who  can 
demonstrate  to  the  satisfaction  of  the  State  that  such  indi- 
vidual has  served  as  a  nurse  aide  at  one  or  more  facilities 
of  the  same  employer  in  the  State  for  at  least  24  consecutive 
months  before  the  date  of  the  enactment  of  this  Act. 

(5)  Clarification  of  temporary  enhanced  federal  finan- 
cial PARTICIPATION  FOR  NURSE  AIDE  TRAINING  BY  NURSING  FA- 
CILITIES.— 

(A)  In  general.— Section  1903(a)(2)(B)  of  such  Act  (42 
U.S.C.  1396b(a)(2)(B))  is  amended— 

(i)  by  inserting  "(including  the  costs  for  nurse  aides 
to  complete  such  competency  evaluation  programs)" 
after  "1919(e)(1)",  and 

(ii)  by  inserting  "(or,  for  calendar  quarters  beginning 
on  or  after  July  1,  1988,  and  before  July  1,  1990,  the 
lesser  of  90  percent  or  the  Federal  medical  assistance 
percentage  plus  25  percentage  points)"  after  11 50  per- 
cent". 

(B)  NO  ALLOCATION  OF  COSTS  BEFORE  OCTOBER  1,  1990.— 

In  making  payments  under  section  1903(a)(2)(B)  of  the 
Social  Security  Act  for  amounts  expended  for  nurse  aide 
training  and  competency  evaluation  programs,  and  compe- 
tency evaluation  programs,  described  in  section  1919(e)(1)  of 
such  Act,  in  the  case  of  activities  conducted  before  October 
1,  1990,  the  Secretary  of  Health  and  Human  Services  shall 
not  take  into  account,  or  allocate  amounts  on  the  basis  of 
the  proportion  of  residents  of  nursing  facilities  that  is  enti- 
tled to  benefits  under  title  XVIII  or  XIX  of  such  Act. 

(6)  Effective  dates. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  amendments  made  by  this  subsection  shall  take 
effect  as  if  they  were  included  in  the  enactment  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1987. 

(B)  Exception. — The  amendments  made  by  paragraph  (3) 
shall  apply  to  nurse  aide  training  and  competency  evalua- 
tion programs,  and  nurse  aide  competency  evaluation  pro- 
grams, offered  on  or  after  the  end  of  the  90-day  period  be- 
ginning on  the  date  of  the  enactment  of  this  Act,  but  shall 
not  affect  competency  evaluations  conducted  under  pro- 
grams offered  before  the  end  of  such  period. 

(c)  Publication  of  Proposed  Regulations  Respecting  Pread- 
mission Screening  and  Annual  Resident  Review. — The  Secretary 
of  Health  and  Human  Services  shall  issue  proposed  regulations  to 
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establish  the  criteria  described  in  section  1919(f)(8)(A)  of  the  Social 
Security  Act  by  not  later  than  90  days  after  the  date  of  the  enact- 
ment of  this  Act. 
(d)  Other  Amendments. — 

(1)  Clarification  of  applicability  of  enforcement  rules 
to  dually-certified  facilities. — Section  1919(h)(8)  of  such 
Act  (42  U.S.C.  1396r(h)(8))  is  amended  by  adding  at  the  end  the 
following:  "The  provisions  of  this  subsection  shall  apply  to  a 
nursing  facility  (or  portion  thereof)  notwithstanding  that  the  fa- 
cility (or  portion  thereof)  also  is  a  skilled  nursing  facility  for 
purposes  of  title  XVIII.  ". 

(2)  Clarification  of  federal  matching  rate  for  survey 
and  certification  activities. — During  the  period  before  Octo- 
ber 1,  1990,  the  Federal  percentage  matching  payment  rate 
under  section  1903(a)  of  the  Social  Security  Act  for  so  much  of 
the  sums  expended  under  a  State  plan  under  title  XIX  of  such 
Act  as  are  attributable  to  compensation  or  training  of  personnel 
responsible  for  inspecting  public  or  private  skilled  nursing  or 
intermediate  care  facilities  to  individuals  receiving  medical  as- 
sistance to  determine  compliance  with  health  or  safety  stand- 
ards shall  be  75  percent. 

(3)  Medicare  waiver  authority  for  certain  demonstra- 
tion projects. — (A)  The  Secretary  of  Health  and  Human  Serv- 
ices may  waive  the  survey  and  certification  requirements  of  sec- 
tions 1819(g)  and  1864(a)  of  the  Social  Security  Act  to  the  extent 
the  Secretary  determines  is  required  to  carry  out  a  demonstra- 
tion project  in  New  York  (relating  to  testing  an  approved  alter- 
native survey  and  certification  process),  which  has  been  ap- 
proved as  of  the  date  of  the  enactment  of  this  Act.  Such  waiver 
shall  apply  only  during  the  period  beginning  on  November  1, 
1988,  and  ending  on  October  31,  1991. 

(B)  The  Secretary  also  may  waive  the  survey  and  certification 
requirements  described  in  subparagraph  (A)  to  the  extent  the 
Secretary  determines  is  required  to  carry  out  a  pilot  demonstra- 
tion project  in  Wisconsin  (relating  to  testing  an  approved  alter- 
native survey  and  certification  process).  Such  waiver  shall  apply 
only  during  the  one-year  period  beginning  on  the  date  of  imple- 
mentation of  the  project. 

(4)  Miscellaneous  technical  corrections. — Sections  1819 
and  1919  of  such  Act  are  each  further  amended — 

(A)  in  subsection  (c)(l)(A)(ii)(II),  by  striking  the  closing  pa- 
renthesis after  "Secretary"  and  inserting  a  closing  paren- 
thesis after  "obtained", 

(B)  in  subsection  (c)(l)(A)(v)(I),  by  striking  "accommoda- 
tions" and  inserting  "accommodation", 

(C)  in  subsection  (f)(2)(A)(i),  by  striking  "  content  of  the 
curriculum"  and  inserting  "and  content  of  the  curricu- 
lum", and 

(D)  in  subsection  (h)(2)(C)  (of  section  1819)  and  in  subsec- 
tion (h)(3)(D)  (of  section  1919),  by  inserting  "after  the  effec- 
tive date  of  the  findings"  after  "6  months". 

(5)  Additional  miscellaneous  technical  correction. — Sec- 
tion 1910  of  such  Act  (42  U.S.C.  1396V  is  amended— 
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(A)  by  inserting  "and  intermediate  care  facilities  for 

THE  MENTALLY  RETARDED"  after  "RURAL  HEALTH  CLINICS", 

(B)  in  subsection  (b)(1),  by  striking  "skilled  nursing  or  in- 
termediate care  facility"  and  inserting  "intermediate  care 
facility  for  the  mentally  retarded", 

(C)  in  subsection  (b)(1),  as  amended  by  section  411(l)(6)(F) 
of  the  Medicare  Catastrophic  Coverage  Act  of  1988,  by  strik- 
ing "1902(a)(28)  or  section  1919  or  section  1905(c)  and  in- 
serting "1902(a)(3D  or  section  1905(d)"  and 

(D)  in  subsections  (b)(1)  and  (b)(2),  by  striking  "skilled 
nursing  facility  or  intermediate  care  facility"  each  place  it 
appears  and  inserting  "intermediate  care  facility  for  the 
mentally  retarded". 

(6)  Effective  date. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  amendments  made  by  this  subsection  shall  take 
effect  as  if  they  were  included  in  the  enactment  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1987. 

(B)  Exception. — The  amendment  made  by  paragraph  (2) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

Subtitle  G — Public  Health  Service  Act 

SEC.  6911.  ESTABLISHMENT  OF  AGENCY  FOR  HEALTH  CARE  POLICY  AND 
RESEARCH. 

For  amendments  establishing  the  Agency  for  Health  Care  Policy 
and  Research  and  creating  a  new  title  IX  in  the  Public  Health 
Service  Act,  see  section  6103  of  this  Act. 

TITLE  VII— REVENUE  MEASURES 

SEC.  7001.  SHORT  TITLE;  ETC. 

(a)  Short  Title. — This  title  may  be  cited  as  the  "Revenue  Recon- 
ciliation Act  of  1989". 

(b)  Amendment  of  1986  Code.— Except  as  otherwise  expressly  pro- 
vided, whenever  in  this  title  an  amendment  or  repeal  is  expressed  in 
terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 
the  reference  shall  be  considered  to  be  made  to  a  section  or  other 
provision  of  the  Internal  Revenue  Code  of  1986. 

(c)  Table  of  Contents- 

title  VII— REVENUE  MEASURES 
Sec.  7001.  Short  title;  etc. 

Subtitle  A — Extension  of  Expiring  Tax  Provisions 

Sec.  7101.  Employer-provided  educational  assistance. 

Sec.  7102.  Employer-provided  group  legal  services. 

Sec.  7103.  Extension  and  modification  of  targeted  jobs  credit. 

Sec.  7104.  Extension  of  qualified  mortgage  bonds. 

Sec.  7105.  Extension  of  qualified  small  issue  bonds. 

Sec.  7106.  Extension  of  energy  investment  credit  for  solar,  geothermal,  and  ocean 
thermal  property. 

Sec.  7107.  Extension  of  special  rules  for  health  insurance  costs  of  self-employed  indi- 
viduals. 

Sec.  7108.  Extension  and  modification  of  low-income  housing  credit. 
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Sec.  7109.  Low-income  housing  credit  exempt  from  income  phaseout  of  $25,000  exemp- 
tion from  passive  loss  rules. 
Sec.  7110.  Extension  and  modification  of  research  credit. 
Sec.  7111.  Allocation  of  research  and  experimental  expenditures. 

Subtitle  B — Corporate  Provisions 

Sec.  7201.  Limitation  on  use  of  group  losses  to  offset  income  of  subsidiary  paying  pre- 
ferred dividends. 

Sec.  7202.  Treatment  of  certain  high  yield  original  issue  discount  obligations. 

Sec.  7203.  Securities  treated  as  boot  under  section  351. 

Sec.  7204-  Provisions  related  to  regulated  investment  companies. 

Sec.  7205.  Limitation  on  threshold  requirement  under  section  382  built-in  gain  and 
loss  provisions. 

Sec.  7206.  Distributions  on  certain  preferred  stock  treated  as  extraordinary  divi- 
dends. 

Sec.  7207.  Repeal  of  election  to  reduce  excess  loss  account  recapture  by  reducing  basis 
of  indebtedness. 

Sec.  7208.  Other  provisions  relating  to  treatment  of  stock  and  debt;  etc. 
Sec.  7209.  Estimated  tax  payments  required  for  S  corporations. 
Sec.  7210.  Limitation  on  deduction  for  certain  interest  paid  to  related  person. 
Sec.  7211.  Limitations  on  refunds  due  to  net  operating  loss  carrybacks  or  excess  in- 
terest allocable  to  corporate  equity  reduction  transactions. 

Subtitle  C — Employee  Benefit  Provisions 

Part  I— Employee  Stock  Ownership  Plan  Provisions 

Sec.  7301.  Limitations  on  partial  exclusion  of  interest  on  loans  used  to  acquire  em- 
ployer securities. 

Sec.  7302.  Limitations  on  deductions  for  dividends  paid  on  employer  securities. 

Sec.  7303.  3-year  holding  period  required  before  section  1042  sale. 

Sec.  7304-  Repeal  of  certain  provisions  relating  to  employee  stock  ownership  plans. 

Part  II— Section  401(h)  Accounts 
Sec.  7311.  Limitation  on  contributions  to  section  401(h)  accounts. 

Subtitle  D — Foreign  Provisions 
Sec.  7401.  Taxable  year  of  certain  foreign  corporations. 

Sec.  7402.  Limitation  on  use  of  deconsolidation  to  avoid  foreign  tax  credit  limita- 
tions. 

Sec.  7403.  Information  with  respect  to  certain  foreign-owned  corporations. 
Sec.  7404.  Repeal  of  special  treatment  of  interest  on  certain  foreign  loans. 

Subtitle  E — Excise  Tax  Provisions 

Sec.  7501.  1 -year  suspension  of  automatic  reduction  in  aviation-related  taxes. 
Sec.  7502.  Acceleration  of  deposit  requirements  for  airline  ticket  tax. 
Sec.  7503.  Increase  in  international  air  passenger  departure  tax. 
Sec.  7504-  Ship  passengers  international  departure  tax. 

Sec.  7505.  Oil  Spill  Liability  Trust  Fund  tax  to  take  effect  on  January  1,  1990. 
Sec.  7506.  Excise  tax  on  sale  of  chemicals  which  deplete  the  ozone  layer  and  of  prod- 
ucts containing  such  chemicals. 
Sec.  7507.  Acceleration  of  deposit  requirements  for  gasoline  excise  tax. 
Sec.  7508.  Taxation  of  bulk  cigar  imports. 

Subtitle  F — Miscellaneous  Provisions 

Part  I— Limitation  on  Nonrecognition  for  Certain  Exchanges 
Sec.  7601.  Like  kind  exchanges  between  related  persons. 

Part  II— Minimum  Tax  Provisions 

Sec.  7611.  Simplification  of  adjusted  current  earnings  preference. 
Sec.  7612.  Other  modifications  to  minimum  tax. 

Part  III— Accounting  Provisions 

Sec.  7621.  Repeal  of  completed  contract  method  of  accounting  for  long-term  con- 
tracts. 
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Sec.  7622.  Changes  in  treatment  of  transfers  of  franchises,  trademarks,  and  trade 
names. 

Part  IV— Employment  Tax  Provisions 

Sec.  7631.  Treatment  of  agricultural  workers  under  wage  withholding. 
Sec.  7632.  Acceleration  of  deposit  requirements. 

Part  V— Other  Provisions 
Sec.  7641.  Limitation  on  section  104  exclusion. 

Sec.  7642.  Treatment  of  distributions  by  partnerships  of  contributed  property. 
Sec.  7643.  Depreciation  treatment  of  cellular  telephones. 
Sec.  7644-  Elimination  of  retroactive  certification  of  employees  for  work  incentive 
jobs  credit. 

Sec.  7645.  Disallowance  of  depreciation  for  certain  term  interests. 
Sec.  7646.  Reporting  of  points  on  mortgage  loans. 

Sec.  7647.  Treatment  of  certain  investment-oriented  life  insurance  contracts. 

Part  VI — Tax-Exempt  Bond  Provisions 

Sec.  7651.  Treatment  of  hedge  bonds. 
Sec.  7652.  Exceptions  from  arbitrage  rebate  requirement. 

Subtitle  G — Revision  of  Civil  Penalties 

Sec.  7701.  Short  title. 

Part  I — Document  and  Information  Return  Penalties 

Sec.  7711.  Uniform  penalties  for  failures  to  comply  with  certain  information  report- 
ing requirements. 

Sec.  7712.  Information  required  with  respect  to  certain  foreign  corporations. 
Sec.  7713.  Uniform  requirements  for  returns  on  magnetic  media. 
Sec.  7714-  Study  of  procedures  to  prevent  mismatching. 
Sec.  7715.  Study  of  service  bureaus. 

Part  II— Revision  of  Accuracy-Related  Penalties 

Sec.  7721.  Revision  of  accuracy-related  penalties. 

Part  III — Preparer,  Promoter,  and  Protester  Penalties 

Sec.  7731.  Penalty  for  instituting  proceedings  before  tax  court  primarily  for  delay, 
etc. 

Sec.  7732.  Modifications  to  penalties  on  return  preparers  for  certain  understate- 
ments. 

Sec.  7733.  Modifications  to  other  assessable  penalties  with  respect  to  return  prepar- 
ers. 

Sec.  7734.  Modifications  to  penalty  for  promoting  abusive  tax  shelters,  etc. 
Sec.  7735.  Modifications  to  penalties  for  aiding  and  abetting  understatement  of  tax 
liability. 

Sec.  7736.  Modification  to  penalty  for  frivolous  income  tax  return. 

Sec.  7737.  Authority  to  counterclaim  for  balance  of  penalty  in  partial  refund  suits. 

Sec.  7738.  Repeal  of  bonding  requirement  under  section  7407. 

Sec.  7739.  Certain  disclosures  of  information  by  preparers  permitted. 

Part  IV— Failures  To  File  or  Pay 

Sec.  7741.  Increase  in  penalty  for  fraudulent  failure  to  file. 
Sec.  7742.  Failure  to  make  deposit  of  taxes. 

Sec.  7743.  Effect  of  payment  of  tax  by  recipient  on  certain  penalties. 

Subtitle  H — Technical  Corrections 

Sec.  7801.  Definitions;  coordination  with  other  subtitles. 

Part  I— Amendments  Related  to  Technical  and  Miscellaneous  Revenue  Act 

of  1988 

Sec.  7811.  Amendments  related  to  title  I  of  the  1988  Act. 
Sec.  7812.  Amendments  related  to  title  II  of  the  1988  Act. 
Sec.  7813.  Amendments  related  to  title  III  of  the  1988  Act. 
Sec.  7814-  Amendments  related  to  title  IV  of  the  1988  Act. 
Sec.  7815.  Amendments  related  to  title  V  of  the  1988  Act. 
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Sec.  7816.  Amendments  related  to  title  VI  of  the  1988  Act 
Sec.  7817.  Effective  date. 

Part  II — Amendments  Related  to  Revenue  Act  of  1987 
Sec.  7821.  Amendments  related  to  subtitle  B. 

Sec.  7822.  Amendments  related  to  subtitle  C  and  following  subtitles. 
Sec.  7823.  Effective  date. 

Part  III— Amendments  Related  to  Tax  Reform  Act  of  1986 
Sec.  7831.  Amendments  related  to  Tax  Reform  Act  of  1986. 

Part  IV— Miscellaneous  Changes 
Sec.  7841.  Miscellaneous  changes. 

Part  V— Amendments  Related  to  Pension  Provisions 
Sec.  7851.  Definitions. 

SUBPART  A— AMENDMENTS  RELATED  TO  TAX  REFORM  ACT  OF  1986 

Sec.  7861.  Amendments  related  to  title  XI  of  the  Reform  Act. 
Sec.  7862.  Amendments  related  to  title  XVIII  of  the  Reform  Act. 
Sec.  7863.  Effective  date. 

SUBPART  B — AMENDMENTS  RELATED  TO  OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1986 

Sec.  7871.  Amendments  related  to  Omnibus  Budget  Reconciliation  Act  of  1986. 

SUBPART  C— AMENDMENTS  RELATED  TO  PENSION  PROTECTION  ACT 

Sec.  7881.  Amendments  related  to  Pension  Protection  Act. 
Sec.  7882.  Effective  date. 

SUBPART  D — ADDITIONAL  PENSION  PROVISIONS 

Sec.  7891.  Amendments  relating  to  the  Tax  Reform  Act  of  1986. 
Sec.  7892.  Amendments  relating  to  the  Pension  Protection  Act. 

Sec.  7893.  Amendments  relating  to  the  Single-Employer  Pension  Plan  Amendments 

Act  of  1986. 
Sec.  7891  Other  amendments  to  ERISA. 

Subtitle  A — Extension  of  Expiring  Tax 
Provisions 


SEC.  7101.  EMPLOYER-PROVIDED  EDUCATIONAL  ASSISTANCE. 

(a)  Extension. — 

(1)  In  general. — Subsection  (d)  of  section  127  (relating  to 
educational  assistance  programs)  is  amended  by  striking  "De- 
cember 81,  1988"  and  inserting  "September  SO,  1990". 

(2)  Special  rule. — In  the  case  of  any  taxable  year  beginning 
in  1990,  only  amounts  paid  before  October  1,  1990,  by  the  em- 
ployer for  educational  assistance  for  the  employee  shall  be 
taken  into  account  in  determining  the  amount  excluded  under 
section  127  of  the  Internal  Revenue  Code  of  1986  with  respect  to 
such  employee  for  such  taxable  year. 

(b)  Certain  Otherwise  Taxable  Employer-Provided  Educa- 
tional Assistance  May  Be  Excludible  as  Working  Condition 
Fringe. — Subsection  (h)  of  section  132  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(9)  Application  of  section  to  otherwise  taxable  employ- 
er-provided educational  assistance. — Amounts  which  would 
be  excludible  from  gross  income  under  section  127  but  for  sub- 
section (a)(2)  thereof  or  the  last  sentence  of  subsection  (c)(1) 
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thereof  shall  be  excluded  from  gross  income  under  this  section 
if  (and  only  if)  such  amounts  are  a  working  condition  fringe.  " 
(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1988. 

SEC.  7102.  EMPLOYER-PROVIDED  GROUP  LEGAL  SERVICES. 

(a)  Extension. — 

(1)  In  general. — Subsection  (e)  of  section  120  (relating  to 
group  legal  services  plans)  is  amended  by  striking  "ending  after 
December  31,  1988"  and  inserting  "beginning  after  September 
30,  1990". 

(2)  Special  rule. — In  the  case  of  any  taxable  year  beginning 
in  1990,  only  amounts  paid  before  October  1,  1990,  by  the  em- 
ployer for  coverage  for  the  employee,  his  spouse,  or  his  depend- 
ents under  a  qualified  group  legal  services  plan  for  periods 
before  October  1,  1990,  shall  be  taken  into  account  in  determin- 
ing the  amount  excluded  under  section  120  of  the  Internal  Rev- 
enue Code  of  1986  with  respect  to  such  employee  for  such  tax- 
able year. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  ending  after  December  31,  1988. 

SEC.  7103.  EXTENSION  AND  MODIFICATION  OF  TARGETED  JOBS  CREDIT. 

(a)  Extension. — Paragraph  (4)  of  section  51(c)  (relating  to  termi- 
nation) is  amended  by  striking  "December  31,  1989"  and  inserting 
''September  30,  1990". 

(b)  Extension  of  Authorization. — Paragraph  (2)  of  section 
261(f)  of  the  Economic  Recovery  Tax  Act  of  1981  is  amended  by- 
striking  "and  1989"  and  inserting  "1989,  and  1990". 

(c)  Modification  of  Request  for  Certification.— 

(1)  In  general. — Paragraph  (16)  of  section  51(d)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subparagraph: 

"(C)  Employer  request  must  specify  potential  basis 
for  eligibility. — In  any  request  for  a  certification  of  an 
individual  as  a  member  of  a  targeted  group,  the  employer 
shall — 

'W  specify  each  subparagraph  (but  not  more  than  2) 
of  paragraph  (1)  by  reason  of  which  the  employer  be- 
lieves that  such  individual  is  such  a  member,  and 

"(ii)  certify  that  a  good  faith  effort  was  made  to  de- 
termine that  such  individual  is  such  a  member. " 

(2)  Effective  bate. — The  amendment  made  by  paragraph  (1) 
shall  applv  to  individuals  who  begin  work  for  the  employer 
after  December  31,  1989. 

SEC  7104.  EXTENSION  OF  QUALIFIED  MORTGAGE  BONDS. 

(a)  In  General. — Subparagraph  (B)  of  section  143(a)(1)  (defining 
qualified  mortgage  bond)  is  amended  by  striking  'December  31, 
1989"  each  place  it  appears  and  inserting  "September  30,  1990". 

(b)  Mortgage  Credit  Certificates. — Subsection  (h)  of  section  25 
is  amended  by  striking  "for  any  calendar  year  after  1989"  and  in- 
serting "for  any  period  after  September  30,  1990". 
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SEC.  7105.  EXTENSION  OF  QUALIFIED  SMALL  ISSUE  BONDS. 

Subparagraph  (B)  of  section  l44(a)(12)  is  amended  by  striking 
"substituting  '1989'  for  i1986,,J  and  inserting  "substituting  'Septem- 
ber 30,  1990'  for  'December  31,  1986'". 

SEC.  7106.  EXTENSION  OF  ENERGY  INVESTMENT  CREDIT  FOR  SOLAR,  GEO- 
THERMAL,  AND  OCEAN  THERMAL  PROPERTY. 

The  table  contained  in  section  46(b)(2)(A)  (relating  to  energy  per- 
centage) is  amended  by  striking  "Dec.  31,  1989"  in  clauses  (viii),  (ix), 
and  (x)  and  inserting  "Sept.  30,  1990". 

SEC.  7107.  EXTENSION  OF  SPECIAL  RULES  FOR  HEALTH  INSURANCE  COSTS 
OF  SELF-EMPLOYED  INDIVIDUALS. 

(a)  Extension. — 

(1)  General  rule. — Paragraph  (5)  of  section  162(1)  (relating 
to  special  rules  for  health  insurance  costs  of  self-employed  indi- 
viduals) is  amended  by  striking  "December  31,  1989"  and  in- 
serting "September  30,  1990". 

(2)  Special  rule. — In  the  case  of  any  taxable  year  beginning 
in  1990— 

(A)  only  amounts  paid  before  October  1,  1990,  by  the  indi- 
vidual for  insurance  coverage  for  periods  before  October  1, 
1990,  shall  be  taken  into  account  in  determining  the 
amount  deductible  under  section  162(1)  of  the  Internal  Rev- 
enue Code  of  1986  with  respect  to  such  individual  for  such 
taxable  year,  and 

(B)  for  purposes  of  section  162(l)(2)(A)  of  such  Code,  the 
amount  of  the  earned  income  described  in  such  paragraph 
taken  into  account  for  such  taxable  year  shall  be  the 
amount  which  bears  the  same  ratio  to  the  total  amount  of 
such  earned  income  as  the  number  of  months  in  such  tax- 
able year  ending  before  October  1,  1990,  bears  to  the  number 
of  months  in  such  taxable  year. 

(b)  Special  Rule  for  Certain  S  Corporation  Shareholders.— 
Subsection  (1)  of  section  162  (as  amended  by  subsection  (a))  is 
amended  by  redesignating  paragraph  (5)  as  paragraph  (6)  and  by  in- 
serting after  paragraph  (4)  the  following  new  paragraph: 

"(5)  Treatment  of  certain  s  corporation  sharehold- 
ers.— This  subsection  shall  apply  in  the  case  of  any  individual 
treated  as  a  partner  under  section  1372(a),  except  that — 

"(A)  for  purposes  of  this  subsection,  such  individuals 
wages  (as  defined  in  section  3121)  from  the  S  corporation 
shall  be  treated  as  such  individual's  earned  income  (within 
the  meaning  of  section  401(c)(1)),  and 

"(B)  there  shall  be  such  adjustments  in  the  application  of 
this  subsection  as  the  Secretary  may  by  regulations  pre- 
scribe. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1989. 

SEC.   7108.  EXTENSION  AND  MODIFICATION  OF  LOW-INCOME  HOUSING 
CREDIT. 

(a)  Extension. — 

(1)  In  general. — Subsection  (n)  of  section  42  (relating  to  low- 
income  housing  credit)  is  amended  to  read  as  follows — 
"(n)  Termination. — 
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"(1)  In  general. — Except  as  provided  in  paragraph  (2),  for 
any  calendar  year  after  1990 — 

"(A)  clause  (i)  of  subsection  (h)(3)(C)  shall  not  apply,  and 
"(B)  subsection  (h)(4)  shall  not  apply  to  any  building 
placed  in  service  after  1990. 
"(2)    Exception     for     bond-financed     buildings  in 
progress. — For  purposes  of  paragraph  (IhBk  a  building  shall 
be  treated  as  placed  in  service  before  1990  if— 

"(A)  the  bonds  with  respect  to  such  building  are  issued 
before  1990, 

"(B)  such  building  is  constructed,  reconstructed,  or  reha- 
bilitated by  the  taxpayer, 

"(C)  more  than  10  percent  of  the  reasonably  anticipated 
cost  of  such  construction,  reconstruction,  or  rehabilitation 
has  been  incurred  as  of  January  1,  1990,  and  some  of  such 
cost  is  incurred  on  or  after  such  date,  and 

"(D)  such  building  is  placed  in  service  before  January  1, 
1992. " 

(2)  Special  rule. — In  the  case  of  calendar  year  1990,  section 
42(h)(3)(C)(i>  of  the  Internal  Revenue  Code  of  1986  (as  amended 
by  subsection  (b)(1))  shall  be  applied  by  substituting  "$.9375"  for 
"$1.25". 

(b)  1-Year  Carryover  of  Unused  Credit  Authority,  Etc. — 

(1)  In  general. — Section  42(h)(3)  (relating  to  housing  credit 
dollar  amount  for  agencies)  is  amended  by  redesignating  sub- 
paragraphs (D),  (E);  and  (F)  as  subparagraphs  (E),  (F),  and  (G), 
respectively,  and  by  striking  subparagraph  (C)  and  inserting  the 
following  new  subparagraphs: 

"(C)  State  housing  credit  ceiling.— The  State  housing 
credit  ceiling  applicable  to  any  State  for  any  calendar  year 
shall  be  an  amount  equal  to  the  sum  of— 

"(i)  $1.25  multiplied  by  the  State  population, 
(ii)  the  unused  State  housing  credit  ceiling  (if  any) 
of  such  State  for  the  preceding  calendar  year, 

"(Hi)  the  amount  of  State  housing  credit  ceiling  re- 
turned in  the  calendar  year,  plus 

"(iv)  the  amount  (if  any)  allocated  under  subpara- 
graph (D)  to  such  State  by  the  Secretary. 
For  purposes  of  clause  (ii),  the  unused  State  housing  credit 
ceiling  for  any  calendar  year  is  the  excess  (if  any)  of  the 
amount  described  in  clause  (i)  over  the  aggregate  housing 
credit  dollar  amount  allocated  for  such  year.  For  purposes 
of  clause  (Hi),  the  amount  of  State  housing  credit  ceiling  re- 
turned in  the  calendar  year  equals  the  housing  credit 
dollar  amount  previously  allocated  within  the  State  to  any 
project  which  does  not  become  a  qualified  low-income  hous- 
ing project  within  the  period  required  by  this  section  or  the 
terms  of  the  allocation  or  to  any  project  with  respect  to 
which  an  allocation  is  cancelled  by  mutual  consent  of  the 
housing  credit  agency  and  the  allocation  recipient. 

"(D)  Unused  housing  credit  carryovers  allocated 
among  certain  states. — 

"(i)  In  general. — The  unused  housing  credit  carry- 
over of  a  State  for  any  calendar  year  shall  be  assigned 
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to  the  Secretary  for  allocation  among  qualified  States 
for  the  succeeding  calendar  year. 

"(ii)  Unused  housing  credit  carryover. — For  pur- 
poses of  this  subparagraph,  the  unused  housing  credit 
carryover  of  a  State  for  any  calendar  year  is  the  excess 
(if  any)  of  the  unused  State  housing  credit  ceiling  for 
such  year  (as  defined  in  subparagraph  (C)(ii))  over  the 
excess  (if  any)  of— 

CP  the  aggregate  housing  credit  dollar  amount 
allocated  for  such  year,  over 

"(II)  the  amount  described  in  clause  (i)  of  sub- 
paragraph (C). 
"(Hi)  Formula  for  allocation  of  unused  housing 

CREDIT   CARRYOVERS  AMONG   QUALIFIED   STATES.— The 

amount  allocated  under  this  subparagraph  to  a  quali- 
fied State  for  any  calendar  year  shall  be  the  amount 
determined  by  the  Secretary  to  bear  the  same  ratio  to 
the  aggregate  unused  housing  credit  carryovers  of  all 
States  for  the  preceding  calendar  year  as  such  State's 
population  for  the  calendar  year  bears  to  the  popula- 
tion of  all  qualified  States  for  the  calendar  year.  For 
purposes  of  the  preceding  sentence,  population  shall  be 
determined  in  accordance  with  section  H6(j). 

"(iv)  Qualified  state. — For  purposes  of  this  sub- 
paragraph, the  term  'qualified  State'  means,  with  re- 
spect to  a  calendar  year,  any  State — 

"(I)  which  allocated  its  entire  State  housing 
credit  ceiling  for  the  preceding  calendar  year,  and 
"(II)  for  which  a  request  is  made  (not  later  than 
May  1  of  the  calendar  year)  to  receive  an  alloca- 
tion under  clause  (Hi). " 
(2)  Conforming  amendments. — 

(A)  Subparagraph  (E)  of  section  42(h)(5)  is  amended  by 
striking  "subparagraph  (E)"  and  inserting  "subparagraph 
(F)". 

(B)  Paragraph  (6)  of  section  42(h)  is  amended  by  striking 
subparagraph  (B)  and  by  redesignating  subparagraphs  (C), 
(D),  and  (E)  as  subparagraphs  (B),  (C),  and  (D),  respectively. 

(c)  Buildings  Eligible  for  Credit  Only  if  Minimum  Long- 
Term  Commitment  to  Low-Income  Housing. — 

(1)  In  general. — Section  42(h)  (relating  to  limitation  on  ag- 
gregate credit  allowable  with  respect  to  projects  located  in  a 
State)  is  amended  by  redesignating  paragraphs  (6)  and  (7)  as 
paragraphs  (7)  and  (8),  respectively,  and  by  inserting  after  para- 
graph (5)  the  following  new  paragraph: 

"(6)  Buildings  eligible  for  credit  only  if  minimum  long- 
term  COMMITMENT  TO  LOW-INCOME  HOUSING.— 

"(A)  In  general. — No  credit  shall  be  allowed  by  reason 
of  this  section  with  respect  to  any  building  for  the  taxable 
year  unless  an  extended  low-income  housing  commitment  is 
in  effect  as  of  the  end  of  such  taxable  year. 

"(B)  Extended  low-income  housing  commitment.— For 
purposes  of  this  paragraph,  the  term  'extended  low-income 
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housing  commitment'  means  any  agreement  between  the 

taxpayer  and  the  housing  credit  agency — 

"(i)  which  requires  that  the  applicable  fraction  (as 
defined  in  subsection  (c)(1))  for  the  building  for  each 
taxable  year  in  the  extended  use  period  will  not  be  less 
than  the  applicable  fraction  specified  in  such  agree- 
ment, 

"(ii)  which  allows  individuals  who  meet  the  income 
limitation  applicable  to  the  building  under  subsection 
(g)  (whether  prospective,  present,  or  former  occupants  of 
the  building)  the  right  to  enforce  in  any  State  court  the 
requirement  of  clause  (i), 

"(Hi)  which  is  binding  on  all  successors  of  the  tax- 
payer, and 

"(iv)  which,  with  respect  to  the  property,  is  recorded 
pursuant  to  State  law  as  a  restrictive  covenant. 
"(C)  Allocation  of  credit  may  not  exceed  amount 

NECESSARY  TO  SUPPORT  COMMITMENT. — 

"(i)  In  general. — The  housing  credit  dollar  amount 
allocated  to  any  building  may  not  exceed  the  amount 
necessary  to  support  the  applicable  fraction  specified  in 
the  extended  low-income  housing  commitment  for  such 
building,  including  any  increase  in  such  fraction  pur- 
suant to  the  application  of  subsection  (f)(3)  if  such  in- 
crease is  reflected  in  an  amended  low-income  housing 
commitment. 

"(ii)  Buildings  financed  by  tax-exempt  bonds. — If 
paragraph  (4)  applies  to  any  building  the  amount  of 
credit  allowed  in  any  taxable  year  may  not  exceed  the 
amount  necessary  to  support  the  applicable  fraction 
specified  in  the  extended  low-income  housing  commit- 
ment for  such  building.  Such  commitment  may  be 
amended  to  increase  such  fraction. 
"(D)  Extended  use  period. — For  purposes  of  this  para- 
graph, the  term  'extended  use  period'  means  the  period — 

"(i)  beginning  on  the  1st  day  in  the  compliance 
period  on  which  such  building  is  part  of  a  qualified 
low-income  housing  project,  and 
"(ii)  ending  on  the  later  of— 

"(I)  the  date  specified  by  such  agency  in  such 
agreement,  or 

"(II)  the  date  which  is  15  years  after  the  close  of 
the  compliance  period. 
"(E)  Exceptions  if  foreclosure  or  if  no  buyer  will- 
ing TO  MAINTAIN  LOW-INCOME  STATUS.— 

"(i)  In  general. — The  extended  use  period  for  any 
building  shall  terminate — 

"(I)  on  the  date  the  building  is  acquired  by  fore- 
closure (or  instrument  in  lieu  of  foreclosure),  or 

"(II)  on  the  last  day  of  the  period  specified  in 
subparagraph  (I)  if  the  housing  credit  agency  is 
unable  to  present  during  such  period  a  qualified 
contract  for  the  acquisition  of  the  low-income  por- 
tion of  the  building  by  any  person  who  will  contin- 
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ue  to  operate  such  portion  as  a  qualified  low- 
income  building. 
Subclause  (II)  shall  not  apply  to  the  extent  more  strin- 
gent requirements  are  provided  in  the  agreement  or  in 
State  law. 

"(ii)  Eviction,  etc.  of  existing  low-income  ten- 
ants not  permitted. — The  termination  of  an  extended 
use  period  under  clause  (i)  shall  not  be  construed  to 
permit  before  the  close  of  the  3-year  period  following 
such  termination — 

"(I)  the  eviction  or  the  termination  of  tenancy 
(other  than  for  good  cause)  of  an  existing  tenant  of 
any  low-income  unit,  or 

"(ID  any  increase  in  the  gross  rent  with  respect 
to  such  unit. 

"(F)  Qualified  contract.— For  purposes  of  subpara- 
graph (E),  the  term  'qualified  contract'  means  a  bona  fide 
contract  to  acquire  (within  a  reasonable  period  after  the 
contract  is  entered  into)  the  low-income  portion  of  the 
building  for  an  amount  not  less  than  the  applicable  frac- 
tion (specified  in  the  extended  low-income  housing  commit- 
ment) of— 

"(i)  the  sum  of— 

"(I)  the  outstanding  indebtedness  secured  by,  or 
with  respect  to,  the  building, 

"(II)  the  adjusted  investor  equity  in  the  building, 
plus 

"(III)  other  capital  contributions  not  reflected  in 
the  amounts  described  in  subclause  (I)  or  (II),  re- 
duced by 

"(ii)  cash  distributions  from  (or  available  for  distri- 
bution from)  the  project. 
The  Secretary  shall  prescribe  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  this  paragraph,  in- 
cluding regulations  to  prevent  the  manipulation  of  the 
amount  determined  under  the  preceding  sentence. 
"(G)  Adjusted  investor  equity. — 

"(i)  In  general. — For  purposes  of  subparagraph  (E), 
the  term  'adjusted  investor  equity'  means,  with  respect 
to  any  calendar  year,  the  aggregate  amount  of  cash  tax- 
payers invested  with  respect  to  the  project  increased  by 
the  amount  equal  to — 

"(I)  such  amount,  multiplied  by 
"(II)  the  cost-of-living  adjustment  for  such  calen- 
dar year,  determined  under  section  1(f)(3)  by  substi- 
tuting the  base  calendar  year  for  'calendar  year 
1987'. 

An  amount  shall  be  taken  into  account  as  an  invest- 
ment in  the  project  only  to  the  extent  there  was  an  obli- 
gation to  invest  such  amount  as  of  the  beginning  of  the 
credit  period  and  to  the  extent  such  amount  is  reflected 
in  the  adjusted  basis  of  the  project. 


217 


"(ii)  Cost-of-living  increases  in  excess  of  5  per- 
cent not  taken  into  account. — Under  regulations 
prescribed  by  the  Secretary,  if  the  CPI  for  any  calendar 
year  (as  defined  in  section  1(f)(4))  exceeds  the  CPI  for 
the  preceding  calendar  year  by  more  than  5  percent,  the 
CPI  for  the  base  calendar  year  shall  be  increased  such 
that  such  excess  shall  never  be  taken  into  account 
under  clause  (i). 

"(Hi)  Base  calendar  year. — For  purposes  of  this 
subparagraph,  the  term  'base  calendar  year'  means  the 
calendar  year  with  or  within  which  the  1st  taxable 
year  of  the  credit  period  ends. 
"(H)  Low-income  portion. — For  purposes  of  this  para- 
graph, the  low-income  portion  of  a  building  is  the  portion 
of  such  building  equal  to  the  applicable  fraction  specified 
in  the  extended  low-income  housing  commitment  for  the 
building. 

"(I)  Period  for  finding  buyer.— The  period  referred  to 
in  this  subparagraph  is  the  1-year  period  beginning  on  the 
date  (after  the  14th  year  of  the  compliance  period)  the  tax- 
payer submits  a  written  request  to  the  housing  credit 
agency  to  find  a  person  to  acquire  the  taxpayers  interest  in 
the  low-income  portion  of  the  building. 

"(J)  Sales  of  less  than  low-income  portion  of  build- 
ing.— In  the  case  of  a  sale  or  exchange  of  only  a  portion  of 
the  low-income  portion  of  the  building,  only  the  same  por- 
tion (as  the  portion  sold  or  exchanged)  of  the  amount  deter- 
mined under  subparagraph  (F)  shall  be  taken  into  account 
thereunder. 

"(K)  Effect  of  noncompliance.— If,  during  a  taxable 
year,  there  is  a  determination  that  an  extended  low-income 
housing  agreement  was  not  in  effect  as  of  the  beginning  of 
such  year,  such  determination  shall  not  apply  to  any  period 
before  such  year  and  subparagraph  (A)  shall  be  applied 
without  regard  to  such  determination  if  the  failure  is  cor- 
rected within  1  year  from  the  date  of  the  determination. 

"(L)  Projects  which  consist  of  more  than  1  build- 
ing.— The  application  of  this  paragraph  to  projects  which 
consist  of  more  than  1  building  shall  be  made  under  regu- 
lations prescribed  by  the  Secretary. " 
(2)  Conforming  amendment. — Subparagraph  (C)  of  section 
42(b)(3)  is  amended  by  striking  "subsection  (h)(6))"  and  inserting 
"subsection  "(h)(7)". 
(d)  Credit  for  Acquisition  of  Existing  Building  To  Apply 
Only  If  Building  To  Be  Rehabilitated;  Increase  in  Required 
Rehabilitation  Expenditures. — 

(1)  In  general. — Subparagraph  (B)  of  section  42(d)(2)  is 
amended  by  striking  "and"  at  the  end  of  clause  (ii),  by  striking 
the  period  at  the  end  of  clause  (Hi)  and  inserting  "  and",  and 
by  adding  at  the  end  thereof  the  following  new  clause: 

"(iv)  except  as  provided  in  subsection  (f)(5),  a  credit  is 
allowable  under  subsection  (a)  by  reason  of  subsection 
(e)  with  respect  to  the  building. " 
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(2)  Credit  period  for  existing  buildings  not  to  begin 

BEFORE   REHABILITATION   CREDIT  ALLOWED. — Subsection    (f)  of 

section  42  (relating  to  definition  and  special  rules  relating  to 
credit  period),  as  amended  by  subtitle  H,  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"(5)  Credit  period  for  existing  buildings  not  to  begin 
before  rehabilitation  credit  allowed. — 

"(A)  In  general. — The  credit  period  for  an  existing 
building  shall  not  begin  before  the  1st  taxable  year  of  the 
credit  period  for  rehabilitation  expenditures  with  respect  to 
the  building. 

"(B)  Acquisition  credit  allowed  for  certain  build- 
ings NOT  ALLOWED  A  REHABILITATION  CREDIT. — 

"(i)  In  general. — In  the  case  of  a  building  described 
in  clause  (ii) — 

"(I)  subsection  (d)(2)(B)(iv)  shall  not  apply,  and 
(II)  the  credit  period  for  such  building  shall  not 
begin  before  the  taxable  year  which  would  be  the 
1st  taxable  year  of  the  credit  period  for  rehabilita- 
tion expenditures  with  respect  to  the  building 
under  the  modifications  described  in  clause  (ii)(II). 
"(ii)  Building  described. — A  building  is  described 
in  this  clause  if— 

"(I)  a  waiver  is  granted  under  subsection  (d)(6)(C) 
with  respect  to  the  acquisition  of  the  building,  and 
"(II)  a  credit  would  be  allowed  for  rehabilitation 
expenditures  with  respect  to  such  building  if  sub- 
section (e)(3)(A)(ii)(I)  did  not  apply  and  if  subsec- 
tion (e)(S)(A)(ii)(II)  were  applied  by  substituting 
'$2,000' for  '$3,000'." 

(3)  Increase  in  required  rehabilitation  expenditures.— 
Paragraph  (3)  of  section  42(e)  is  amended  by  redesignating  sub- 
paragraph (B)  as  subparagraph  (C)  and  by  striking  so  much  of 
such  paragraph  as  precedes  such  subparagraph  and  inserting 
the  following: 

"(3)  Minimum  expenditures  to  qualify. — 

"(A)  In  general. — Paragraph  (1)  shall  apply  to  rehabili- 
tation expenditures  with  respect  to  any  building  only  if— 
"(i)  the  expenditures  are  allocable  to  1  or  more  low- 
income  units  or  substantially  benefit  such  units,  and 

"(ii)  the  amount  of  such  expenditures  during  any  24- 
month  period  meets  the  requirements  of  whichever  of 
the  following  subclauses  requires  the  greater  amount  of 
such  expenditures: 

"(I)  The  requirement  of  this  subclause  is  met  if 
such  amount  is  not  less  than  10  percent  of  the  ad- 
justed basis  of  the  building  (determined  as  of  the 
1st  day  of  such  period  and  without  regard  to  para- 
graphs (2)  and  (3)  of  section  1016(a)). 

"(II)  The  requirement  of  this  subclause  is  met  if 
the  qualified  basis  attributable  to  such  amount, 
when  divided  by  the  number  of  low-income  units 
in  the  building,  is  $3,000  or  more. 
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"(B)  Exception  from  10  percent  rehabilitation. — In 
the  case  of  a  building  acquired  by  the  taxpayer  from  a  gov- 
ernmental unit,  at  the  election  of  the  taxpayer,  subpara- 
graph (A)(ii)(I)  shall  not  apply  and  the  credit  under  this 
section  for  such  rehabilitation  expenditures  shall  be  deter- 
mined using  the  percentage  applicable  under  subsection 
(b)(2)(B)(ii). " 

(e)  Changes  in  Rules  Relating  to  Rent  Restrictions.— 

(1)  Rent  restriction  determined  on  basis  of  number  of 
bedrooms. — 

(A)  Section  42(g)(2)  is  amended  by  redesignating  subpara- 
graph (C)  as  subparagraph  (E)  and  by  inserting  after  sub- 
paragraph (B)  the  following  new  subparagraphs: 

"(C)  Imputed  income  limitation  applicable  to  unit. — 
For  purposes  of  this  paragraph,  the  imputed  income  limita- 
tion applicable  to  a  unit  is  the  income  limitation  which 
would  apply  under  paragraph  (1)  to  individuals  occupying 
the  unit  if  the  number  of  individuals  occupying  the  unit 
were  as  follows: 

(i)  In  the  case  of  a  unit  which  does  not  have  a  sepa- 
rate bedroom,  1  individual. 

"(ii)  In  the  case  of  a  unit  which  has  1  or  more  sepa- 
rate bedrooms,  1.5  individuals  for  each  separate  bed- 
room. 

In  the  case  of  a  project  with  respect  to  which  a  credit  is  al- 
lowable by  reason  of  this  section  and  for  which  financing  is 
provided  by  a  bond  described  in  section  142(a)(7),  the  imput- 
ed income  limitation  shall  apply  in  lieu  of  the  otherwise 
applicable  income  limitation  for  purposes  of  applying  sec- 
tion U2(dXiXBXU). 

"(D)  Treatment  of  units  occupied  by  individuals 

WHOSE  INCOMES  RISE  ABOVE  LIMIT. — 

"(i)  In  general. — Except  as  provided  in  clause  (ii), 
notwithstanding  an  increase  in  the  income  of  the  occu- 
pants of  a  low-income  unit  above  the  income  limitation 
applicable  under  paragraph  (1),  such  unit  shall  contin- 
ue to  be  treated  as  a  low-income  unit  if  the  income  of 
such  occupants  initially  met  such  income  limitation. 

"(ii)  Next  available  unit  must  be  rented  to  low- 
income  TENANT  IF  INCOME  RISES  ABOVE  UO  PERCENT  OF 

income  limit. — If  the  income  of  the  occupants  of  the 
unit  increases  above  140  percent  of  the  income  limita- 
tion applicable  under  paragraph  (1),  clause  (i)  shall 
cease  to  apply  to  such  unit  if  any  residential  rental 
unit  in  the  building  (of  a  size  comparable  to,  or  smaller 
than,  such  unit)  is  occupied  by  a  new  resident  whose 
income  exceeds  such  income  limitation.  " 

(B)  Subparagraph  (A)  of  section  42(g)(2)  is  amended  by 
striking  "the  income  limitation  under  paragraph  (1)  appli- 
cable to  individuals  occupying  such  unit"  and  inserting 
"the  imputed  income  limitation  applicable  to  such  unit". 

(2)  Reduction  in  area  median  gross  income  not  to  re- 
quire reduction  of  rent. — Subparagraph   (A)  of  section 
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42(g)(2)  (relating  to  rent-restricted  units)  is  amended  by  adding 
at  the  end  thereof  the  following  new  sentence:  "For  purposes  of 
the  preceding  sentence,  the  amount  of  the  income  limitation 
under  paragraph  (1)  applicable  for  any  period  shall  not  be  less 
than  such  limitation  applicable  for  the  earliest  period  the 
building  (which  contains  the  unit)  was  included  in  the  determi- 
nation of  whether  the  project  is  a  qualified  low-income  housing 
project. ' 

(3)  Exclusion  with  respect  to  continuing  care  facilities 
not  to  apply  in  determining  income. — Subparagraph  (B)  of 
section  142(d)(2)  is  amended  by  adding  at  the  end  thereof  the 
following: 

"Section  7872(g)  shall  not  apply  in  determining  the  income  of 
individuals  under  this  subparagraph.  " 

(f)  Additional  Buildings  Eligible  for  Waiver  of  10-Year 
Period  Applicable  to  Acquisitions  of  Existing  Buildings. — 
Paragraph  (6)  of  section  42(d)  is  amended  by  redesignating  subpara- 
graph (C)  as  subparagraph  (E)  and  by  inserting  after  subparagraph 
(B)  the  following  new  subparagraphs: 

"(C)  Low-income  buildings  where  mortgage  may  be 
prepaid. — A  waiver  may  be  granted  under  subparagraph 
(A)  (without  regard  to  any  clause  thereof)  with  respect  to  a 
federally-assisted  building  described  in  clause  (ii)  or  (Hi)  of 
subparagraph  (B)  if— 

"(i)  the  mortgage  on  such  building  is  eligible  for  pre- 
payment under  subtitle  B  of  the  Emergency  Low 
Income  Housing  Preservation  Act  of  1987  or  under  sec- 
tion 502(c)  of  the  Housing  Act  of  1949  at  any  time 
within  1  year  after  the  date  of  the  application  for  such 
a  waiver, 

"(ii)  the  appropriate  Federal  official  certifies  to  the 
Secretary  that  it  is  reasonable  to  expect  that,  if  the 
waiver  is  not  granted,  such  building  will  cease  comply- 
ing with  its  low-income  occupancy  requirements,  and 

"(Hi)  the  eligibility  to  prepay  such  mortgage  without 
the  approval  of  the  appropriate  Federal  official  is 
waived  by  all  persons  who  are  so  eligible  and  such 
waiver  is  binding  on  all  successors  of  such  persons. 
"(D)  Buildings  acquired  from  insured  depository  in- 
stitutions in  default. — A  waiver  may  be  granted  under 
subparagraph  (A)  (without  regard  to  any  clause  thereof) 
with  respect  to  any  building  acquired  from  an  insured  de- 
pository institution  in  default  (as  defined  in  section  3  of  the 
Federal  Deposit  Insurance  Act)  or  from  a  receiver  or  conser- 
vator of  such  an  institution.  " 

(g)  Increase  in  Credit  for  Buildings  in  High  Cost  Areas.— 
Paragraph  (5)  of  section  42(d)  (relating  to  eligible  basis)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subparagraph: 

"(D)  Increase  in  credit  for  buildings  in  high  cost 

AREAS. — 

"(i)  In  general. — In  the  case  of  any  building  located 
in  a  qualified  census  tract  or  difficult  development 
area  which  is  designated  for  purposes  of  this  subpara- 
graph— 
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"(I)  in  the  case  of  a  new  building,  the  eligible 
basis  of  such  building  shall  be  130  percent  of  such 
basis  determined  without  regard  to  this  subpara- 
graph, and 

"(II)  in  the  case  of  an  existing  building,  the  re- 
habilitation expenditures  taken  into  account  under 
subsection  (e)  shall  be  130  percent  of  such  expendi- 
tures determined  without  regard  to  this  subpara- 
graph. 

"(ii)  Qualified  census  tract. — 

(I)  In  general. — The  term  'qualified  census 
tract'  means  any  census  tract  in  which  50  percent 
or  more  of  the  households  have  an  income  which  is 
less  than  60  percent  of  the  area  median  gross 
income. 

"(II)  Limit  on  msa 's  s  designated. — The  portion 
of  a  metropolitan  statistical  area  which  may  be 
designated  for  purposes  of  this  subparagraph  shall 
not  exceed  an  area  having  20  percent  of  the  popu- 
lation of  such  metropolitan  statistical  area. 

"(Ill)  Determination  of  areas. — For  purposes 
of  this  clause,  each  metropolitan  statistical  area 
shall  be  treated  as  a  separate  area  and  all  nonme- 
tropolitan  areas  in  a  State  shall  be  treated  as  1 
area. 

"(Hi)  Difficult  development  areas. — 

"(I)  In  general. — The  term  'difficult  develop- 
ment areas '  means  any  area  designated  by  the  Sec- 
retary of  Housing  and  Urban  Development  as  an 
area  which  has  high  construction,  land,  and  utili- 
ty costs  relative  to  area  median  gross  income. 

"(II)  Limit  on  areas  designated. — The  portions 
of  metropolitan  statistical  areas  which  may  be  des- 
ignated for  purposes  of  this  subparagraph  shall 
not  exceed  an  aggregate  area  having  20  percent  of 
the  population  of  such  metropolitan  statistical 
areas.  A  comparable  rule  shall  apply  to  nonmetro- 
politan  areas, 
"(iv)  Special  rules  and  definitions. — For  purposes 
of  this  subparagraph — 

"(I)  population  shall  be  determined  on  the  basis 
of  the  most  recent  decennial  census  for  which  data 
are  available, 

"(II)  area  median  gross  income  shall  be  deter- 
mined in  accordance  with  subsection  (g)(4), 

"(III)  the  term  'metropolitan  statistical  area'  has 
the  same  meaning  as  when  used  in  section 
U3(k)(2)(B),  and 

"(IV)  the  term  'nonmetropolitan  area'  means  any 
county  (or  portion  thereof)  which  is  not  within  a 
metropolitan  statistical  area. " 
(h)  Changes  in  Rules  Relating  to  Buildings  for  Which 
Credit  May  Be  Allowed. — 
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(1)  Single-room  occupancy  units  rented  on  a  monthly 
basis. — Subparagraph  (B)  of  section  42(i)(3)  (relating  to  low 
income  unit)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence:  "For  purposes  of  the  preceding  sentence,  a 
single-room  occupancy  unit  shall  not  be  treated  as  used  on  a 
transient  basis  merely  because  it  is  rented  on  a  month-by-month 
basis. " 

(2)  Special  needs  housing.— Subparagraph  (B)  of  section 
42(g)(2)  (relating  to  gross  rent)  is  amended — 

(A)  in  clause  (i),  by  striking  "and"  at  the  end, 

(B)  in  clause  (ii),  by  striking  the  period  at  the  end 
and  inserting  ",  and",  and 

(C)  by  adding  at  the  end  the  following: 

"(Hi)  does  not  include  any  fee  for  a  supportive  service 
which  is  paid  to  the  owner  of  the  unit  (on  the  basis  of 
the  low-income  status  of  the  tenant  of  the  unit)  by  any 
governmental  program  of  assistance  (or  by  an  organiza- 
tion described  in  section  501(c)(3)  and  exempt  from  tax 
under  section  501(a))  if  such  program  (or  organization) 
provides  assistance  for  rent  and  the  amount  of  assist- 
ance provided  for  rent  is  not  separable  from  the 
amount  of  assistance  provided  for  supportive  services. 
For  purposes  of  clause  (Hi),  the  term  'supportive  service' 
means  any  service  provided  under  a  planned  program  of 
services  designed  to  enable  residents  of  a  residential  rental 
property  to  remain  independent  and  avoid  placement  in  a 
hospital,  nursing  home,  or  intermediate  care  facility  for  the 
mentally  or  physically  handicapped.  In  the  case  of  a  single- 
room  occupancy  unit  or  a  building  described  in  subsection 
(i)(3)(B)(iii),  such  term  includes  any  service  provided  to 
assist  tenants  in  locating  and  retaining  permanent  hous- 
ing." 

(3)  Scattered  site  projects. — Section  42(g)  (relating  to 
qualified  low-income  housing  project)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(7)  Scattered  site  projects. — Buildings  which  would  (but 
for  their  lack  of  proximity)  be  treated  as  a  project  for  purposes 
of  this  section  shall  be  so  treated  if  all  of  the  dwelling  units  in 
each  of  the  buildings  are  rent-restricted  (within  the  meaning  of 
paragraph  (2))  residential  rental  units.  " 

(4)  Owner-occupied  buildings  having  u  or  fewer  units  el- 
igible FOR  CREDIT  WHERE  DEVELOPMENT  PLAN. — Section  42(i)(3) 

(defining  low-income  unit),  as  amended  by  subtitle  H,  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(E)  Owner-occupied  buildings  having  u  or  fewer 

UNITS  ELIGIBLE  FOR  CREDIT  WHERE  DEVELOPMENT  PLAN. — 

"(i)  In  general. — Subparagraph  (C)  shall  not  apply 
to  the  acquisition  or  rehabilitation  of  a  building  pursu- 
ant to  a  development  plan  of  action  sponsored  by  a 
State  or  local  government  or  a  qualified  nonprofit  orga- 
nization (as  defined  in  subsection  (h)(5)(C)). 
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"(ii)  Limitation  on  credit. — In  the  case  of  a  build- 
ing to  which  clause  (i)  applies,  the  applicable  fraction 
shall  not  exceed  80  percent  of  the  unit  fraction. 

"(Hi)  Certain  unrented  units  treated  as  owner- 
occupied. — In  the  case  of  a  building  to  which  clause  (i) 
applies,  any  unit  which  is  not  rented  for  90  days  or 
more  shall  be  treated  as  occupied  by  the  owner  of  the 
building  as  of  the  1st  day  it  is  not  rented. " 
(5)  Buildings  receiving  section  8  moderate  rehabilita- 
tion ASSISTANCE   OR   SIMILAR  ASSISTANCE  NOT  ELIGIBLE  FOR 

credit. — Section  42(b)(1)  (relating  to  applicable  percentage  for 
buildings  placed  in  service  during  1987)  is  amended  by  adding 
at  the  end  thereof  the  following  new  flush  sentence: 
"A  building  shall  not  be  treated  as  described  in  subparagraph 
(B)  if,  at  any  time  during  the  credit  period,  moderate  rehabilita- 
tion assistance  is  provided  with  respect  to  such  building  under 
section  8(e)(2)  of  the  United  States  Housing  Act  of 1937. " 
(i)  Application  of  Credit  to  Transitional  Housing  for  the 
Homeless;  Denial  of  Credit  for  Substandard  Housing. — 

(1)  In  general. — Subparagraph  (B)  of  section  42(i)(3)  (defin- 
ing low-income  unit)  is  amended  to  read  as  follows: 

'  '(B)  Exceptions.  — 

"(i)  In  general. — A  unit  shall  not  be  treated  as  a 
low-income  unit  unless  the  unit  is  suitable  for  occupan- 
cy and  used  other  than  on  a  transient  basis. 

"(ii)  Suitability  for  occupancy. — For  purposes  of 
clause  (i),  the  suitability  of  a  unit  for  occupancy  shall 
be  determined  under  regulations  prescribed  by  the  Sec- 
retary taking  into  account  local  health,  safety,  and 
building  codes. 

"(Hi)  Transitional  housing  for  homeless. — For 
purposes  of  clause  (i),  a  unit  shall  be  considered  to  be 
used  other  than  on  a  transient  basis  if  the  unit  con- 
tains sleeping  accommodations  and  kitchen  and  bath- 
room facilities  and  is  located  in  a  building — 

"(I)  which  is  used  exclusively  to  facilitate  the 
transition  of  homeless  individuals  (within  the 
meaning  of  section  103  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C  11302),  as  in 
effect  on  the  date  of  the  enactment  of  this  clause) 
to  independent  living  within  24  months,  and 

"(II)  in  which  a  governmental  entity  or  qualified 
nonprofit  organization  (as  defined  in  subsection 
(h)(5))  provides  such  individuals  with  temporary 
housing  and  supportive  services  designed  to  assist 
such  individuals  in  locating  and  retaining  perma- 
nent housing. 

"(iv)  Single-room  occupancy  units. — For  purposes 
of  clause  (i),  a  single-room  occupancy  unit  shall  not  be 
treated  as  used  on  a  transient  basis  merely  because  it  is 
rented  on  a  month-by-month  basis.  " 

(2)  Qualified  basis  to  include  portion  of  building  used 
to  provide  supportive  services. — Paragraph  (1)  of  section 
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42(c)  is  amended  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(E)  Qualified  basis  to  include  portion  of  building 

USED  TO  PROVIDE  SUPPORTIVE  SERVICES  FOR  HOMELESS. — In 

the  case  of  a  qualified  low-income  building  described  in 
subsection  (i)(3)(B)(iii),  the  qualified  basis  of  such  building 
for  any  taxable  year  shall  be  increased  by  the  lesser  of— 

"(i)  so  much  of  the  eligible  basis  of  such  building  as 
is  used  throughout  the  year  to  provide  supportive  serv- 
ices designed  to  assist  tenants  in  locating  and  retaining 
permanent  housing,  or 

"(ii)  20  percent  of  the  qualified  basis  of  such  build- 
ing (determined  without  regard  to  this  subparagraph). " 
(j)  Volume  Cap  Not  To  Apply  Where  50  Percent  or  More  of 
Building  Is  Financed  With  Tax-Exempt  Bonds. — Subparagraph 
(B)  of  section  42(h)(4)  is  amended  by  striking  "70  percent"  each  place 
it  appears  and  inserting  "50 percent". 

(k)  Building  Not  Treated  as  Federally  Subsidized  By 
Reason  of  Community  Development  Block  Grant. — Subpara- 
graph (D)  of  section  42(i)(2)  (defining  below  market  Federal  loan)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sentence: 
"Such  term  shall  not  include  any  loan  which  would  be  a  below 
market  Federal  loan  solely  by  reason  of  assistance  provided  under 
section  106,  107,  or  108  of  the  Housing  and  Community  Development 
Act  of  1974  (as  in  effect  on  the  date  of  the  enactment  of  this  sen- 
tence). " 

(I)  Eligible  Basis  for  New  Buildings  To  Include  Expendi- 
tures Before  Close  of  1st  Year  of  Credit  Period. — 

(1)  New  buildings.— Paragraph  (1)  of  section  42(d)  (relating 
to  eligible  basis  for  new  buildings)  is  amended  by  inserting 
before  the  period  "as  of  the  close  of  the  1st  taxable  year  of  the 
credit  period". 

(2)  Existing  buildings. — Subparagraph  (A)  of  section  42(d)(2) 
(relating  to  eligible  basis  for  existing  buildings)  is  amended  by 
striking  "subparagraph  (B)"  and  all  that  follows  through  the 
end  of  clause  (i)  and  inserting  "subparagraph  (B),  its  adjusted 
basis  as  of  the  close  of  the  1st  taxable  year  of  the  credit  period, 
and". 

(3)  Conforming  amendments. — 

(A)  Subparagraph  (C)  of  section  42(d)(2)  is  amended  by 
striking  "Acquisition  cost"  in  the  heading  and  inserting 
"Adjusted  basis"  and  by  striking  "cost"  in  the  text  and 
inserting  "adjusted  basis". 

(B)  Paragraph  (5)  of  section  42(d),  as  amended  by  subsec- 
tion (g),  is  further  amended  by  striking  subparagraph  (A), 
by  redesignating  subparagraphs  (B),  (C),  and  (D)  as  sub- 
paragraphs (A),  (B),  and  (C),  respectively,  and  by  striking 
the  paragraph  heading  and  inserting  the  following: 

"(5)  Special  rules  for  determining  eligible  basis. — ". 

(C)  Paragraph  (5)  of  section  42(e)  is  amended  by  striking 
"subsection  (d)(2)(A)(i)(II)"  and  inserting  "subsection 
(d)(2)(A)(i)". 

(m)  Housing  Credit  May  Be  Allocated  on  Project  Basis. — 
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(1)  In  general. — Section  42(h)(1)  (relating  to  credit  may  not 
exceed  credit  amount  allocated  to  building)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subparagraph: 

"(F)  Allocation  of  credit  on  a  project  basis. — 

"(i)  In  general. — In  the  case  of  a  project  which  in- 
cludes (or  will  include)  more  than  1  building,  an  allo- 
cation meets  the  requirements  of  this  subparagraph 
if- 

"(I)  the  allocation  is  made  to  the  project  for  a 
calendar  year  during  the  project  period, 

"(II)  the  allocation  only  applies  to  buildings 
placed  in  service  during  or  after  the  calendar  year 
for  which  the  allocation  is  made,  and 

"(III)  the  portion  of  such  allocation  which  is  al- 
located to  any  building  in  such  project  is  specified 
not  later  than  the  close  of  the  calendar  year  in 
which  the  building  is  placed  in  service, 
"(ii)  Project  period. — For  purposes  of  clause  (i),  the 
term  'project  period'  means  the  period — 

"(I)  beginning  with  the  1st  calendar  year  for 
which  an  allocation  may  be  made  for  the  1st 
building  placed  in  service  as  part  of  such  project, 
and 

"(II)  ending  with  the  calendar  year  the  last 
building  is  placed  in  service  as  part  of  such 
project. " 

(2)  Conforming  amendment. — Subparagraph  (B)  of  section 
42(h)(1)  is  amended  by  striking  "or  (E)"  and  inserting  "(E),  or 
(F)". 

(3)  Projects  with  more  than  i  building  must  be  identi- 
fied.— Section  42(g)(3)  (relating  to  date  for  meeting  require- 
ments) is  amended  by  adding  at  the  end  thereof  the  following 
new  subparagraph: 

"(D)  Projects  with  more  than  i  building  must  be 
identified. — For  purposes  of  this  section,  a  project  shall  be 
treated  as  consisting  of  only  1  building  unless,  before  the 
close  of  the  1st  calendar  year  in  the  project  period  (as  de- 
fined in  subsection  (h)(l)(F)(ii)),  each  building  which  is  (or 
will  be)  part  of  such  project  is  identified  in  such  form  and 
manner  as  the  Secretary  may  provide. " 
(n)  Changes  in  Rules  Related  to  Deep  Rent  Skewed 
Projects. — 

(1)  Clause  (Hi)  of  section  142(d)(4)(B)  (relating  to  deep  rent 
skewed  project)  is  amended  by  striking  '%"  and  inserting  '%". 

(2)  Section  42(g)(4)  (relating  to  certain  rules  made  applicable) 
is  amended  by  striking  "(other  than  section  142(d)(4)(B)(iii)),\ 

(o)  Increased  Responsibilities  for  Housing  Credit  Agen- 
cies.— Section  42  is  amended  by  redesignating  subsections  (m)  and 
(n)  as  subsections  (n)  and  (o),  respectively,  and  by  inserting  after  sub- 
section (I)  the  following  new  subsection: 

"(m)  Responsibilities  of  Housing  Credit  Agencies. — 

"(1)  Plans  for  allocation  of  credit  among  projects. — 


226 


"(A)  In  general. — Notwithstanding  any  other  provision 
of  this  section,  the  housing  credit  dollar  amount  with  re- 
spect to  any  building  shall  be  zero  unless — 

"(i)  such  amount  was  allocated  pursuant  to  a  quali- 
fied allocation  plan  of  the  housing  credit  agency  which 
is  approved  by  the  governmental  unit  (in  accordance 
with  rules  similar  to  the  rules  of  section  147(f)(2)  (other 
than  subparagraph  (B)(ii)  thereof))  of  which  such 
agency  is  a  part,  and 

"(ii)  such  agency  notifies  the  chief  executive  officer 
(or  the  equivalent)  of  the  local  jurisdiction  within 
which  the  building  is  located  of  such  project  and  pro- 
vides such  individual  a  reasonable  opportunity  to  com- 
ment on  the  project. 
"(B)  Qualified  allocation  plan.— For  purposes  of  this 
paragraph,  the  term  'qualified  allocation  plan '  means  any 
plan — 

"(V  which  sets  forth  selection  criteria  to  be  used  to 
determine  housing  priorities  of  the  housing  credit 
agency  which  are  appropriate  to  local  conditions, 

"(ii)  which  gives  the  highest  priority  to  those  projects 
as  to  which  the  highest  percentage  of  the  housing 
credit  dollar  amount  is  to  be  used  for  project  costs 
other  than  the  cost  of  intermediaries  unless  granting 
such  priority  would  impede  the  development  of  projects 
in  hard-to-develop  areas, 

"(Hi)  which  also  gives  preference  in  allocating  hous- 
ing credit  dollar  amounts  among  selected  projects  to — 
"(I)  projects  serving  the  lowest  income  tenants, 
and 

"(II)  projects  obligated  to  serve  qualified  tenants 
for  the  longest  periods,  and 
"(iv)  which  provides  a  procedure  that  the  agency  will 
follow  in  notifying  the  Internal  Revenue  Service  of 
noncompliance  with   the  provisions  of  this  section 
which  such  agency  becomes  aware  of. 
"(C)  Certain  selection  criteria  must  be  used. — The 
selection  criteria  set  forth  in  a  qualified  allocation  plan 
must  include — 

"(i)  project  location, 
"(ii)  housing  needs  characteristics, 
"(Hi)  project  characteristics, 
"(iv)  sponsor  characteristics, 

"(v)  participation  of  local  tax-exempt  organizations, 
"(vi)  tenant  populations  with  special  housing  needs, 
and 

"(vii)  public  housing  waiting  lists. 
"(D)  Application  to  bond  financed  projects. — Subsec- 
tion (h)(4)  shall  not  apply  to  any  project  unless  the  project 
satisfies  the  requirements  for  allocation  of  a  housing  credit 
dollar  amount  under  the  qualified  allocation  plan  applica- 
ble to  the  area  in  which  the  project  is  located. 
"(2)  Credit  allocated  to  building  not  to  exceed  amount 
necessary  to  assure  project  feasibility. — 
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"(A)  In  general. — The  housing  credit  dollar  amount  al- 
located to  a  project  shall  not  exceed  the  amount  the  hous- 
ing credit  agency  determines  is  necessary  for  the  financial 
feasibility  of  the  project  and  its  viability  as  a  qualified 
low-income  housing  project  throughout  the  credit  period. 

"(B)  Agency  evaluation. — In  making  the  determination 
under  subparagraph  (A),  the  housing  credit  agency  shall 
consider — 

"(i)  the  sources  and  uses  of  funds  and  the  total  fi- 
nancing planned  for  the  project,  and 

"(ii)  any  proceeds  or  receipts  expected  to  be  generated 
by  reason  of  tax  benefits. 
Such  a  determination  shall  not  be  construed  to  be  a  repre- 
sentation or  warranty  as  to  the  feasibility  or  viability  of  the 
project. 

"(C)  Determination  made  when  credit  amount  ap- 
plied FOR  AND  WHEN  BUILDING  PLACED  IN  SERVICE.— 

"(i)  In  general. — A  determination  under  subpara- 
graph (A)  shall  be  made  as  of  each  of  the  following 
times: 

"(I)  The  application  for  the  housing  credit  dollar 
amount. 

"(II)  The  allocation  of  the  housing  credit  dollar 
amount. 

"(Ill)  The  date  the  building  is  placed  in  service, 
"(ii)  Certification  as  to  amount  of  other  subsi- 
dies.— Prior  to  each  determination  under  clause  (i),  the 
taxpayer  shall  certify  to  the  housing  credit  agency  the 
full  extent  of  all  Federal,  State,  and  local  subsidies 
which  apply  (or  which  the  taxpayer  expects  to  apply) 
with  respect  to  the  building. 
"(D)  Application  to  bond  financed  projects. — Subsec- 
tion (h)(4)  shall  not  apply  to  any  project  unless  the  govern- 
mental unit  which  issued  the  bonds  (or  on  behalf  of  which 
the  bonds  were  issued)  makes  a  determination  under  rules 
similar  to  the  rules  of  subparagraphs  (A)  and  (B).  " 
(o)  Application  of  At-Risk  Rules  With  Respect  to  Certain  Fi- 
nancing Provided  by  Qualified  Nonprofit  Organizations. — 
Subparagraph  (D)  of  section  42(k)(2)  (relating  to  application  of  at- 
risk  rules)  is  amended  by  adding  at  the  end  thereof  the  following 
new  flush  sentence: 

"In  the  case  of  a  qualified  nonprofit  organization  which  is 
not  described  in  section  46(c)(8)(D)(iv)(II)  with  respect  to  a 
building,  clause  (ii)  of  this  subparagraph  shall  be  applied 
as  if  the  date  described  therein  were  the  90th  day  after  the 
earlier  of  the  date  the  building  ceases  to  be  a  qualified  low- 
income  building  or  the  date  which  is  15  years  after  the 
close  of  a  compliance  period  with  respect  thereto. " 
(p)  Time  for  Certification. — Section  4%d)(V  (relating  to  certifi- 
cation with  respect  to  1st  year  of  credit  period)  is  amended — 

(1)  by  striking  "Not  later  than  the  90th  day  following"  and 
inserting  "Following",  and 

(2)  by  inserting  "at  such  time  and"  before  "in  such  form". 
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(q)  Impact  of  Tenant's  Right  of  1st  Refusal  To  Acquire 
Property. — Subsection  (i)  of  section  42  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(8)  Impact  of  tenant's  right  of  ist  refusal  to  acquire 
property. — 

"(A)  In  general. — No  Federal  income  tax  benefit  shall 
fail  to  be  allowable  to  the  taxpayer  with  respect  to  any 
qualified  low-income  building  merely  by  reason  of  a  right 
of  1st  refusal  held  by  the  tenants  of  such  building  to  pur- 
chase the  property  after  the  close  of  the  compliance  period 
for  a  price  which  is  not  less  than  the  minimum  purchase 
price  determined  under  subparagraph  (B). 

"(B)  Minimum  purchase  price. — For  purposes  of  sub- 
paragraph (A)y  the  minimum  purchase  price  under  this  sub- 
paragraph is  an  amount  equal  to  the  sum  of— 

"(i)  the  principal  amount  of  outstanding  indebted- 
ness secured  by  the  building  (other  than  indebtedness 
incurred  within  the  5-year  period  ending  on  the  date  of 
the  sale  to  the  tenants),  and 

"(ii)  all  Federal,  State,  and  local  taxes  attributable 
to  such  sale. 

Except  in  the  case  of  Federal  income  taxes,  there  shall  not 
be  taken  into  account  under  clause  (ii)  any  additional  tax 
attributable  to  the  application  of  clause  (ii).  " 
(r)  Effective  Dates.— 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  to  deter- 
minations under  section  42  of  the  Internal  Revenue  Code  of 
1986  with  respect  to  housing  credit  dollar  amounts  allocated 
from  State  housing  credit  ceilings  for  calendar  years  after  1989. 

(2)  Buildings  not  subject  to  allocation  limits. — Except  as 
otherwise  provided  in  this  subsection,  to  the  extent  paragraph 
(1)  of  section  42(h)  of  such  Code  does  not  apply  to  any  building 
by  reason  of  paragraph  (4)  thereof,  the  amendments  made  by 
this  section  shall  apply  to  buildings  placed  in  service  after  De- 
cember 31,  1989. 

(3)  1-YEAR  CARRYOVER  OF  UNUSED  CREDIT  AUTHORITY,  ETC. — 

The  amendments  made  by  subsection  (b)  shall  apply  to  calendar 
years  after  1989,  but  clauses  (ii),  (Hi),  and  (iv)  of  section 
42(h)(3)(C)  of  such  Code  (as  added  by  this  section)  shall  be  ap- 
plied without  regard  to  allocations  for  1989  or  any  preceding 
year. 

(4)  Additional  buildings  eligible  for  waiver  of  io-year 
rule. — The  amendments  made  by  subsection  (f)  shall  take  effect 
on  the  date  of  the  enactment  of  this  Act. 

(5)  Certifications  with  respect  to  ist  year  of  credit 
period. — The  amendment  made  by  subsection  (p)  shall  apply  to 
taxable  years  ending  on  or  after  December  31,  1989. 

(6)  Certain  rules  which  apply  to  bonds. — Paragraphs 
(1)(D)  and  (2)(D)  of  section  42(m)  of  such  Code,  as  added  by  this 
section,  shall  apply  to  obligations  issued  December  31,  1989. 

(7)  Clarifications. — The  amendments  made  by  the  following 
provisions  of  this  section  shall  apply  as  if  included  in  the 
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amendments  made  by  section  252  of  the  Tax  Reform  Act  of 
1986: 

(A)  Paragraph  (1)  of  subsection  (h)  (relating  to  units 
rented  on  a  monthly  basis). 

(B)  Subsection  (I)  (relating  to  eligible  basis  for  new  build- 
ings to  include  expenditures  before  close  of  1st  year  of 
credit  period). 

(8)  Guidance  on  difficult  development  areas  and  post- 
ing of  bond  to  avoid  recapture. — Not  later  than  180  days 
after  the  date  of  the  enactment  of  this  Act — 

(A)  the  Secretary  of  Housing  and  Urban  Development 
shall  publish  initial  guidance  on  the  designation  of  diffi- 
cult development  areas  under  section  42(d)(5)(C)  of  such 
Code,  as  added  by  this  section,  and 

(B)  the  Secretary  of  the  Treasury  shall  publish  initial 
guidance  under  section  42(j)(6)  of  such  Code  (relating  to  no 
recapture  on  disposition  of  building  (or  interest  therein) 
where  bond  posted). 

SEC.  7109.  LOW-INCOME  HOUSING  CREDIT  EXEMPT  FROM  INCOME  PHASE- 
OUT  OF  $25,000  EXEMPTION  FROM  PASSIVE  LOSS  RULES. 

(a)  In  General. — Paragraph  (8)  of  section  469(i)  (relating  to 
phase-out  of  exemption)  is  amended  by  redesignating  subparagraph 
(D)  as  subparagraph  (E)  and  by  striking  subparagraphs  (B)  and  (C) 
and  inserting  the  following  new  subparagraphs: 

"(B)  Special  phase-out  of  rehabilitation  credit. — In 
the  case  of  any  portion  of  the  passive  activity  credit  for  any 
taxable  year  which  is  attributable  to  the  rehabilitation  in- 
vestment credit  (within  the  meaning  of  section  48(o)),  sub- 
paragraph (A)  shall  be  applied  by  substituting  '$200,000' 
for  '$100,000'. 

"(C)  Exception  for  low-income  housing  credit. — Sub- 
paragraph (A)  shall  not  apply  to  any  portion  of  the  passive 
activity  credit  for  any  taxable  year  which  is  attributable  to 
any  credit  determined  under  section  42. 

"(D)  Ordering  rules  to  reflect  exception  and  sepa- 
rate phase-out. — If  subparagraph  (B)  or  (C)  applies  for 
any  taxable  year,  paragraph  (1)  shall  be  applied — 
"(i)  first  to  the  passive  activity  loss, 
(ii)  second  to  the  portion  of  the  passive  activity 
credit  to  which  subparagraph  (B)  or  (C)  does  not  apply, 
"(Hi)  third  to  the  portion  of  such  credit  to  which  sub- 
paragraph (B)  applies,  and 

"(iv)  then  to  the  portion  of  such  credit  to  which  sub- 
paragraph (C)  applies. " 

(b)  Effective  Bate. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  property  placed 
in  service  after  December  31,  1989,  in  taxable  years  ending  after 
such  date. 

(2)  Special  rule  where  interest  held  in  pass-thru 
entity. — In  the  case  of  a  taxpayer  who  holds  an  indirect  inter- 
est in  property  described  in  paragraph  (1),  the  amendments 
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made  by  this  section  shall  apply  only  if  such  interest  is  ac- 
quired after  December  31,  1989. 

SEC.  7110.  EXTENSION  AND  MODIFICA  TION  OF  RESEARCH  CREDIT. 

(a)  Extension. — 

(1)  In  general. — Subsection  (h)  of  section  41  (relating  to  ter- 
mination), as  redesignated  by  subtitle  H,  is  amended — 

(A)  by  striking  "December  31,  1989"  each  place  it  appears 
and  inserting  "December  31,  1990",  and 

(B)  by  striking  "January  1,  1990"  each  place  it  appears 
and  inserting  "January  1,  1991 ". 

(2)  Special  rules. — 

(A)  In  the  case  of  any  taxable  year  which  begins  before 
October  1,  1990,  and  ends  after  September  30,  1990,  the 
amount  treated  as  the  qualified  research  expenses  for  such 
taxable  year  for  purposes  of  section  41  of  the  Internal  Reve- 
nue Code  of  1986  shall  be  the  amount  which  bears  the  same 
ratio  to  the  amount  which  would  have  been  determined  for 
such  taxable  year  without  regard  to  this  subparagraph  as 
the  number  of  days  in  such  taxable  year  before  October  1, 
1990,  bears  to  the  total  number  of  days  in  such  taxable  year 
before  January  1,  1991. 

(B)  In  the  case  of  a  taxable  year  described  in  subpara- 
graph (A),  paragraph  (2)  of  section  41(h)  of  such  Code,  as  so 
redesignated,  shall  be  applied  by  substituting  "October  1, 
1990"  for  "January  1,  1991"  each  place  it  appears  and  by 
substituting  "September  30,  1990"  for  "December  31,  1990". 

(3)  Conforming  amendment. — Subparagraph  (D)  of  section 
28(b)(1)  is  amended  by  striking  "December  31,  1989"  and  insert- 
ing "December  31,  1990". 

(b)  Changes  in  Computation  of  Incremental  Credit— 

(1)  In  general. — Subsection  (c)  of  section  41  is  amended  to 
read  as  follows: 
"(c)  Base  Amount — 

"(1)  In  general. — The  term  'base  amount'  means  the  product 
of- 

"(A)  the  fixed-base  percentage,  and 

"(B)  the  average  annual  gross  receipts  of  the  taxpayer  for 
the  4  taxable  years  preceding  the  taxable  year  for  which  the 
credit  is  being  determined  (hereinafter  in  this  subsection  re- 
ferred to  as  the  'credit  year). 
"(2)  Minimum  base  amount. — In  no  event  shall  the  base 
amount  be  less  than  50  percent  of  the  qualified  research  ex- 
penses for  the  credit  year. 

"(3)  Fixed-base  percentage. — 

"(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  fixed-base  percentage  is  the  percentage 
which  the  aggregate  qualified  research  expenses  of  the  tax- 
payer for  taxable  years  beginning  after  December  31,  1983, 
and  before  January  1,  1989,  is  of  the  aggregate  gross  re- 
ceipts of  the  taxpayer  for  such  taxable  years. 
"(B)  Start-up  companies. — 

"(i)  Taxpayers  to  which  subparagraph  applies. — 
The  fixed-base  percentage  shall  be  determined  under 
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this  subparagraph  if  there  are  fewer  than  3  taxable 
years  beginning  after  December  31,  1983,  and  before 
January  1,  1989,  in  which  the  taxpayer  had  both  gross 
receipts  and  qualified  research  expenses. 

"ni)  Fixed-base  percentage. — In  a  case  to  which 
this  subparagraph  applies,  the  fixed-base  percentage  is 
3  percent. 

"(Hi)  Treatment  of  de  minimis  amounts  of  gross 

RECEIPTS    AND    QUALIFIED    RESEARCH   EXPENSES. — The 

Secretary  may  prescribe  regulations  providing  that  de 
minimis  amounts  of  gross  receipts  and  qualified  re- 
search expenses  shall  be  disregarded  under  clause  d). 
"(C)  Maximum  fixed-base  percentage. — In  no  event 
shall  the  fixed-base  percentage  exceed  16 percent. 

"(D)  Rounding. — The  percentages  determined  under  sub- 
paragraph (A.)  shall  be  rounded  to  the  nearest  1/ 100th  of  1 
percent. 

"(If  j  Consistent  treatment  of  expenses  required. — 

"(A)  In  general. — Notwithstanding  whether  the  period 
for  filing  a  claim  for  credit  or  refund  has  expired  for  any 
taxable  year  taken  into  account  in  determining  the  fixed- 
base  percentage,  the  qualified  research  expenses  taken  into 
account  in  computing  such  percentage  shall  be  determined 
on  a  basis  consistent  with  the  determination  of  qualified 
research  expenses  for  the  credit  year. 

''(B)  Prevention  of  distortions.— The  Secretary  may 
prescribe  regulations  to  prevent  distortions  in  calculating  a 
taxpayer's  qualified  research   expenses  or  gross  receipts 
caused  by  a  change  in  accounting  methods  used  by  such 
taxpayer  between  the  current  year  and  a  year  taken  into  ac- 
count in  computing  such  taxpayer's  fixed-base  percentage. 
"(■5)  Gross  receipts. — For  purposes  of  this  subsection,  gross 
receipts  for  any  taxable  year  shall  be  reduced  by  returns  and  al- 
lowances made  during  the  taxable  year.  In  the  case  of  a  foreign 
corporation,  there  shall  be  taken  into  account  only  gross  receipts 
which  are  effectively  connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States." 
(2)  Conforming  amendments  — 

(A)  Subparagraph  (B>  of  section  41(a)(1)  is  amended  to 
read  as  follows: 

"(B)  the  base  amount,  and". 

(B>  Clause  di)  of  section  J+Ke)(7)lC)  is  amended  by  striking 
"base  period  research  expenses"  and  inserting  "base 
amount". 

(C>  Paragraph  d>  of  section  41ff'  'relating  to  aggregation 
of  expenditures)  is  amended  by  striking  "proportionate 
share  of  the  increase  in  qualified  research  expenses''  each 
place  it  appears  and  inserting  "proportionate  shares  of  the 
qualified  research  expenses  and  basic  research  payments". 
(D)  Subparagraph  (A)  of  section  41(f)(3)  is  amended — 

(i)  by  striking  'June  30.  1980"  and  inserting  "Decem- 
ber 3L  1983".  and 

di)  by  inserting  before  the  period  ".  and  the  gross  re- 
ceipts of  the  taxpayer  for  such  periods  shall  be  in- 
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creased  by  so  much  of  the  gross  receipts  of  such  prede- 
cessor with  respect  to  the  acquired  trade  or  business  as 
is  attributable  to  such  portion  " 

(E)  Subparagraph  (B)  of  section  41(f)(3)  is  amended — 

(i)  by  striking  "June  30,  1980"  and  inserting  "Decem- 
ber 31,  1983",  and 

(ii)  by  inserting  before  the  period  ",  and  the  gross  re- 
ceipts of  the  taxpayer  for  such  periods  shall  be  de- 
creased by  so  much  of  the  gross  receipts  as  is  attributa- 
ble to  such  porHon  ". 

(F) (i)  Subparagraph  (C)  of  section  41(f)(3)  is  amended  by 
striking  "for  the  base  period"  and  all  that  follows  and  in- 
serting "for  the  taxable  years  taken  into  account  in  comput- 
ing the  fixed-base  percentage  shall  be  increased  by  the 
lesser  of— 

"(i)  the  amount  of  the  decrease  under  subparagraph 
(B)  which  is  allocable  to  taxable  years  so  taken  into  ac- 
count, or 

"(ii)  the  product  of  the  number  of  taxable  years  so 
taken  into  account,  multiplied  by  the  amount  of  the  re- 
imbursement described  in  this  subparagraph. " 
(ii)  The  heading  for  such  subparagraph  (C)  is  amended  to 
read  as  follows: 

"(C)  Certain  reimbursements  taken  into  account  in 

DETERMINING  FIXED-BASE  PERCENTAGE.  —  ". 

(G)  Paragraph  (4)  of  section  41(f)  is  amended  by  inserting 
"and  gross  receipts  "  after  "qualified  research  expenses  ". 

(H)  Paragraph  (2)  of  section  41(h),  as  redesignated  by  sub- 
title H,  is  amended — 

(i)  by  striking  "base  period  expenses"  in  the  head- 
ing and  inserting  "base  amount",  and 

(ii)  by  striking  "any  amount  for  any  base  period"  and 
all  that  follows  through  "such  base  period'  and  insert- 
ing "the  base  amount  with  respect  to  such  taxable  year 
shall  be  the  amount  which  bears  the  same  ratio  to  the 
base  amount  for  such  year  (determined  without  regard 
to  this  paragraph)". 

(b)  Trade  or  Business  Requirement  Disregarded  for  In- 
House  Research  Expenses  of  Certain  Startup  Ventures. — Sub- 
section (b)  of  section  41  (defining  qualified  research  expenses)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(4)  Trade  or  business  requirement  disregarded  for  in- 
house  research  expenses  of  certain  startup  ventures.— in 
the  case  of  in-house  research  expenses,  a  taxpayer  shall  be  treat- 
ed as  meeting  the  trade  or  business  requirement  of  paragraph 
(1)  if,  at  the  time  such  in-house  research  expenses  are  paid  or 
incurred,  the  principal  purpose  of  the  taxpayer  in  making  such 
expenditures  is  to  use  the  results  of  the  research  in  the  active 
conduct  of  a  future  trade  or  business — 
"(A)  of  the  taxpayer,  or 

"(B)  of  1  or  more  other  persons  who  with  the  taxpayer  are 
treated  as  a  single  taxpayer  under  subsection  (f)(1). " 

(c)  Full  Disallowance  of  Deduction  for  Qualified  Research 
Expenses. — 
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(1)  Subsection  (c)  of  section  280C,  as  amended  by  subtitle  H,  is 
further  amended  by  striking  "50  percent  of"  each  place  it  ap- 
pears. 

(2)  Paragraph  (2)  of  section  196(d)  is  amended  by  inserting 
before  the  period  "for  a  taxable  year  beginning  before  January 
1,  1990". 

(d)  Only  Reasonable  Research  Expenditures  Eligible  for 
Section  174. — Section  174  is  amended  by  redesignating  subsection 
(e)  as  subsection  (f)  and  by  inserting  after  subsection  (d)  the  follow- 
ing new  subsection: 

"(e)  Only  Reasonable  Research  Expenditures  Eligible. — This 
section  shall  apply  to  a  research  or  experimental  expenditure  only  to 
the  extent  that  the  amount  thereof  is  reasonable  under  the  circum- 
stances. 71 

(e)  Effective  Date. — The  amendments  made  by  this  section 
(other  than  subsection  (a))  shall  apply  to  taxable  years  beginning 
after  December  31,  1989. 

SEC.  7111.  ALLOCATION  OF  RESEARCH  AND  EXPERIMENTAL  EXPENDI- 
TURES. 

Section  861/.  (relating  to  definitions  and  special  rule)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subsection: 

"(f)  Allocation  of  Research  and  Experimental  Expendi- 
tures.— 

"(1)  In  general. — For  purposes  of  sections  861(b),  862(b),  and 
863(b),  qualified  research  and  experimental  expenditures  shall 
be  allocated  and  apportioned  as  follows: 

"(A)  Any  qualified  research  and  experimental  expendi- 
tures expended  solely  to  meet  legal  requirements  imposed  by 
a  political  entity  with  respect  to  the  improvement  or  mar- 
keting of  specific  products  or  processes  for  purposes  not  rea- 
sonably expected  to  generate  gross  income  (beyond  de  mini- 
mis amounts)  outside  the  jurisdiction  of  the  political  entity 
shall  be  allocated  only  to  gross  income  from  sources  within 
such  jurisdiction. 

"(B)  In  the  case  of  any  qualified  research  and  experimen- 
tal expenditures  (not  allocated  under  subparagraph  (A))  to 
the  extent — 

"(i)  that  such  expenditures  are  attributable  to  activi- 
ties conducted  in  the  United  States,  64  percent  of  such 
expenditures  shall  be  allocated  and  apportioned  to 
income  from  sources  within  the  United  States  and  de- 
ducted from  such  income  in  determining  the  amount  of 
taxable  income  from  sources  within  the  United  States, 
and 

"(ii)  that  such  expenditures  are  attributable  to  activi- 
ties conducted  outside  the  United  States,  64  percent  of 
such  expenditures  shall  be  allocated  and  apportioned 
to  income  from  sources  outside  the  United  States  and 
deducted  from  such  income  in  determining  the  amount 
of  taxable  income  from  sources  outside  the  United 
States. 

"(C)  The  remaining  portion  of  qualified  research  and  ex- 
perimental expenditures  (not  allocated  under  subpara- 
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graphs  (A)  and  (B))  shall  be  apportioned,  at  the  annual 
election  of  the  taxpayer,  on  the  basis  of  gross  sales  or  gross 
income,  except  that,  if  the  taxpayer  elects  to  apportion  on 
the  basis  of  gross  income,   the  amount  apportioned  to 
income  from  sources  outside  the  United  States  shall  at 
least  be  30  percent  of  the  amount  which  would  be  so  appor- 
tioned on  the  basis  of  gross  sales. 
"(2)   Qualified   research  and   experimental  expendi- 
tures.— For  purposes  of  this  section,  the  term  'qualified  re- 
search and  experimental  expenditures'  means  amounts  which 
are  research  and  experimental  expenditures  within  the  meaning 
of  section  174.  For  purposes  of  this  paragraph,  rules  similar  to 
the  rules  of  subsection  (c)  of  section  174  shall  apply.  Any  quali- 
fied research  and  experimental  expenditures  treated  as  deferred 
expenses  under  subsection  (b)  of  section  174  shall  be  taken  into 
account  under  this  subsection  for  the  taxable  year  for  which 
such  expenditures  are  allowed  as  a  deduction  under  such  sub- 
section. 

"(3)  Special  rules  for  expenditures  attributable  to  ac- 
tivities CONDUCTED  IN  SPACE,  ETC. — 

"(A)  In  general. — Any  qualified  research  and  experi- 
mental expenditures  described  in  subparagraph  (B) — 

"(i)  if  incurred  by  a  United  States  person,  shall  be  al- 
located and  apportioned  under  this  section  in  the  same 
manner  as  if  they  were  attributable  to  activities  con- 
ducted in  the  United  States,  and 

"(ii)  if  incurred  by  a  person  other  than  a  United 
States  person,  shall  be  allocated  and  apportioned 
under  this  section  in  the  same  manner  as  if  they  were 
attributable  to  activities  conducted  outside  the  United 
States. 

"(B)  Description  of  expenditures. — For  purposes  of 
subparagraph  (A),  qualified  research  and  experimental  ex- 
penditures are  described  in  this  subparagraph  if  such  ex- 
penditures are  attributable  to  activities  conducted — 
"(i)  in  space, 

(ii)  on  or  under  water  not  within  the  jurisdiction  (as  rec- 
ognized by  the  United  States)  of  a  foreign  country,  posses- 
sion of  the  United  States,  or  the  United  States,  or 
u(iii)  in  Antarctica. 
' '(4)  Affiliated  group. — 

"(A)  Except  as  provided  in  subparagraph  (B),  the  alloca- 
tion and  apportionment  required  by  paragraph  (1)  shall  be 
determined  as  if  all  members  of  the  affiliated  group  (as  de- 
fined in  subsection  (e)(5))  were  a  single  corporation. 

"(B)  For  purposes  of  the  allocation  and  apportionment  re- 
quired by  paragraph  (1) — 

"(i)  sales  and  gross  income  from  products  produced 
in  whole  or  in  part  in  a  possession  by  an  electing  corpo- 
ration (within  the  meaning  of  section  936(h)(5)(E)),  and 
"(ii)  dividends  from  an  electing  corporation, 
shall  not  be  taken  into  account,  except  that  this  subpara- 
graph shall  not  apply  to  sales  of  (and  gross  income  and 
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dividends  attributable  to  sales  of)  products  with  respect  to 
which  an  election  under  section  936(h)(5)(F)  is  not  in  effect. 

"(C)  The  qualified  research  and  experimental  expendi- 
tures taken  into  account  for  purposes  of  paragraph  (1)  shall 
be  adjusted  to  reflect  the  amount  of  such  expenditures  in- 
cluded in  computing  the  cost-sharing  amount  (determined 
under  section  936(h)(5)(C)(i)(D). 

"(D)  The  Secretary  may  prescribe  such  regulations  as  may 
be  necessary  to  carry  out  the  purposes  of  this  paragraph,  in- 
cluding regulations  providing  for  the  source  of  gross  income 
and  the  allocation  and  apportionment  of  deductions  to  take 
into  account  the  adjustments  required  by  subparagraph  (C). 

"(E)  Paragraph  (6)  of  subsection  (e)  shall  not  apply  to 
qualified  research  and  experimental  expenditures. 
"(5)  Year  to  which  rule  applies. — 

"(A)  In  general. — Except  as  provided  in  this  paragraph, 
this  subsection  shall  apply  to  the  taxpayers  first  taxable 
year  beginning  after  August  1,  1989,  and  before  August  2, 
1990. 

"(B)  Reduction. — Notwithstanding  subparagraph  (A), 
this  subsection  shall  only  apply  to  that  portion  of  the  quali- 
fied research  and  experimental  expenditures  for  the  taxable 
year  referred  to  in  subparagraph  (A)  which  bears  the  same 
ratio  to  the  total  amount  of  such  expenditures  as — 

"(i)  the  lesser  of  9  months  or  the  number  of  months 
in  the  taxable  year,  bears  to 

"(ii)  the  number  of  months  in  the  taxable  year. " 

Subtitle  B — Corporate  Provisions 

SEC.  7201.  LIMITATION  ON  USE  OF  GROUP  LOSSES  TO  OFFSET  INCOME  OF 
SUBSIDIARY  PA  YING  PREFERRED  DIVIDENDS. 

(a)  General  Rule. — Section  1503  (relating  to  computation  and 
payment  of  tax)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection: 

"(f)  Limitation  on  Use  of  Group  Losses  To  Offset  Income  of 
Subsidiary  Paying  Preferred  Dividends. — 

"(1)  In  general. — In  the  case  of  any  subsidiary  distributing 
during  any  taxable  year  dividends  on  any  applicable  preferred 
stock — 

"(A)  no  group  loss  item  shall  be  allowed  to  reduce  the 
disqualified  separately  computed  income  of  such  subsidiary 
for  such  taxable  year,  and 

"(B)  no  group  credit  item  shall  be  allowed  against  the 
tax  imposed  by  this  chapter  on  such  disqualified  separately 
computed  income. 
"(2)  Group  items. — For  purposes  of  this  subsection — 

"(A)  Group  loss  item. — The  term  'group  loss  item' 
means  any  of  the  following  items  of  any  other  member  of 
the  affiliated  group  which  includes  the  subsidiary: 

"(i)  Any  net  operating  loss  and  any  net  operating  loss 
carryover  or  carryback  under  section  172. 
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"(ii)  Any  loss  from  the  sale  or  exchange  of  any  cap- 
ital asset  and  any  capital  loss  carryover  or  carryback 
under  section  1212. 
"(B)  Group  credit  item.— The  term  'group  credit  item' 
means  any  credit  allowable  under  part  IV  of  subchapter  A 
of  chapter  1  (other  than  section  34)  to  any  other  member  of 
the  affiliated  group  which  includes  the  subsidiary  and  any 
carryover  or  carryback  of  any  such  credit. 
"(3)  Other  definitions. — For  purposes  of  this  subsection — 
"(A)  Disqualified  separately  computed  income. — The 
term  'disqualified  separately  computed  income'  means  the 
portion  of  the  separately  computed  taxable  income  of  the 
subsidiary  which  does  not  exceed  the  dividends  distributed 
by  the  subsidiary  during  the  taxable  year  on  applicable  pre- 
ferred stock. 

"(B)  Separately  computed  taxable  income. — The  term 
'separately  computed  taxable  income'  means  the  separate 
taxable  income  of  the  subsidiary  for  the  taxable  year  deter- 
mined— 

"(i)  by  taking  into  account  gains  and  losses  from  the 
sale  or  exchange  of  a  capital  asset  and  section  1231 
gains  and  losses, 

"(ii)  without  regard  to  any  net  operating  loss  or  cap- 
ital loss  carryover  or  carryback,  and 

"(Hi)  with  such  adjustments  as  the  Secretary  may 
prescribe. 

"(C)  Subsidiary. — The  term  'subsidiary'  means  any  cor- 
poration which  is  a  member  of  an  affiliated  group  filing  a 
consolidated  return  other  than  the  common  parent. 

"(D)  Applicable  preferred  stock. — The  term  'applica- 
ble preferred  stock'  means  stock  described  in  section 
1504(a)(4)  in  the  subsidiary  which  is — 

"(i)  issued  after  November  17,  1989,  and 
(ii)  held  by  a  person  other  than  a  member  of  the 
same  affiliated  group  as  the  subsidiary. 
"(4)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  or  appropriate  to  carry  out  the  pro- 
visions of  this  subsection,  including  regulations — 

"(A)  to  prevent  the  avoidance  of  this  subsection  through 
the  transfer  of  built-in  losses  to  the  subsidiary, 

"(B)  to  provide  rules  for  cases  in  which  the  subsidiary 
owns  (directly  or  indirectly)  stock  in  another  member  of  the 
affiliated  group,  and 

"(C)  to  provide  for  the  application  of  this  subsection 
where  dividends  are  not  paid  currently,  where  the  redemp- 
tion and  liquidation  rights  of  the  applicable  preferred  stock 
exceed  the  issue  price  for  such  stock,  or  where  the  stock  is 
otherwise  structured  to  avoid  the  purposes  of  this  subsec- 
tion. ". 
(b)  Effective  Dates.— 

(1)  In  general. — The  amendment  made  by  this  section  shall 
apply  to  taxable  years  ending  after  November  17,  1989. 

(2)  Binding  contract  exception. — For  purposes  of  section 
1503(f)(3)(D)  of  the  Internal  Revenue  Code  of  1986,  stock  issued 


237 


after  November  17,  1989,  pursuant  to  a  written  binding  contract 
in  effect  on  November  17,  1989,  and  at  all  times  thereafter 
before  such  issuance,  shall  be  treated  as  issued  on  November  17, 
1989. 

(3)  Special  rule  when  subsidiary  leaves  group. — If,  by 
reason  of  a  transaction  after  November  17,  1989,  a  corporation 
ceases  to  be,  or  becomes,  a  member  of  an  affiliated  group,  the 
stock  of  such  corporation  shall  be  treated,  for  purposes  of  sec- 
tion 1503(f)(3)(D)  of  such  Code,  as  issued  on  the  date  of  such  ces- 
sation or  commencement,  unless  such  transaction  is  of  a  kind 
which  would  not  result  in  the  recognition  of  any  deferred  inter- 
company gain  under  the  consolidated  return  regulations  by 
reason  of  the  acquisition  of  the  entire  group. 

(4)  Retired  stock. — 

(A)  Except  as  provided  in  subparagraph  (B),  if  stock 
issued  before  November  18,  1989,  (or  described  in  paragraph 
(2)),  is  retired  or  acquired  after  November  17,  1989,  by  the 
corporation  or  another  member  of  the  same  affiliated 
group,  such  stock  shall  be  treated,  for  purposes  of  section 
1503(f)(3)(D)  of  such  Code,  as  issued  on  the  date  of  such  re- 
tirement or  acquisition. 

(B)  Subparagraph  (A)  shall  not  apply  to  any  retirement  or 
acquisition  pursuant  to  an  obligation  to  reissue  under  a 
binding  written  contract  in  effect  on  November  17,  1989, 
and  at  all  times  thereafter  before  such  retirement  or  acqui- 
sition. 

(5)  Auction  rate  preferred. — For  purposes  of  section 
1503(f)(3)(D)  of  such  Code,  auction  rate  preferred  stock  shall  be 
treated  as  issued  when  the  contract  requiring  the  auction 
became  binding. 

(6)  Special  rule  for  certain  auction  rate  preferred.— 
For  purposes  of  section  1503(f)(3)(D)  of  the  Internal  Revenue 
Code  of  1986,  any  auction  rate  preferred  stock  shall  be  treated 
as  issued  before  November  18,  1989,  if— 

(A)  a  subsidiary  was  incorporated  before  July  10,  1989  for 
the  special  purpose  of  issuing  such  stock, 

(B)  a  rating  agency  was  retained  before  July  10,  1989, 
and 

(C)  such  stock  is  issued  before  the  date  30  days  after  the 
date  of  the  enactment  of  this  Act. 

SEC.  7202.  TREATMENT  OF  CERTAIN  HIGH  YIELD  ORIGINAL  ISSUE  DIS- 
COUNT OBLIGATIONS. 

(a)  General  Rule. — Subsection  (e)  of  section  163  (relating  to  in- 
terest deductions  on  original  issue  discount  obligations)  is  amended 
by  redesignating  paragraph  (5)  as  paragraph  (6)  and  by  inserting 
after  paragraph  (4)  the  following  new  paragraph: 

"(5)  Special  rules  for  original  issue  discount  on  certain 
high  yield  obligations. — 

"(A)  In  general. — In  the  case  of  an  applicable  high  yield 
discount  obligation  issued  by  a  corporation — 

"(i)  no  deduction  shall  be  allowed  under  this  chapter 
for  the  disqualified  portion  of  the  original  issue  dis- 
count on  such  obligation,  and 
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"(ii)  the  remainder  of  such  original  issue  discount 
shall  not  be  allowable  as  a  deduction  until  paid. 
For  purposes  of  clause  (ii),  rules  similar  to  the  rules  of  sub- 
section (i)(3)(B)  shall  apply  in  determining  the  time  when 
the  original  issue  discount  is  paid. 

"(B)  Disqualified  portion  treated  as  stock  distribu- 
tion FOR  PURPOSES  OF  DIVIDEND  RECEIVED  DEDUCTION. — 

"(i)  In  general. — Solely  for  purposes  of  sections  21^3, 
245,  2^6,  and  246A,  the  dividend  equivalent  portion  of 
any  amount  includible  in  gross  income  of  a  corporation 
under  section  1272(a)  in  respect  of  an  applicable  high 
yield  discount  obligation  shall  be  treated  as  a  dividend 
received  by  such  corporation  from  the  corporation  issu- 
ing such  obligation. 

"(ii)  Dividend  equivalent  portion. — For  purposes 
of  clause  (i),  the  dividend  equivalent  portion  of  any 
amount  includible  in  gross  income  under  section 
1272(a)  in  respect  of  an  applicable  high  yield  discount 
obligation  is  the  portion  of  the  amount  so  includible — 
"(I)  which  is  attributable  to  the  disqualified  por- 
tion of  the  original  issue  discount  on  such  obliga- 
tion, and 

"(II)  which  would  have  been  treated  as  a  divi- 
dend if  it  had  been  a  distribution  made  by  the  is- 
suing corporation  with  respect  to  stock  in  such  cor- 
poration. 
"(C)  Disqualified  portion. — 

"(i)  In  general. — For  purposes  of  this  paragraph, 
the  disqualified  portion  of  the  original  issue  discount 
on  any  applicable  high  yield  discount  obligation  is  the 
lesser  of— 

"(I)  the  amount  of  such  original  issue  discount, 

or 

"(II)  the  portion  of  the  total  return  on  such  obli- 
gation which  bears  the  same  ratio  to  such  total 
return  as  the  disqualified  yield  on  such  obligation 
bears  to  the  yield  to  maturity  on  such  obligation, 
"(ii)  Definitions. — For  purposes  of  clause  (i),  the 
term  'disqualified  yield'  means  the  excess  of  the  yield 
to  maturity  on  the  obligation  over  the  sum  referred  to 
in  subsection  (i)(l)(B)  plus  1  percentage  point,  and  the 
term  'total  return'  is  the  amount  which  would  have 
been  the  original  issue  discount  on  the  obligation  if  in- 
terest   described    in    the   parenthetical    in  section 
1273(a)(2)  were  included  in  the  stated  redemption  price 
at  maturity. 

"(D)  Exception  for  s  corporations. — This  paragraph 
shall  not  apply  to  any  obligation  issued  by  any  corporation 
for  any  period  for  which  such  corporation  is  an  S  corpora- 
tion. 

"(E)  Effect  on  earnings  and  profits. — This  paragraph 
shall  not  apply  for  purposes  of  determining  earnings  and 
profits;  except  that,  for  purposes  of  determining  the  divi- 
dend equivalent  portion  of  any  amount  includible  in  gross 
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income  under  section  1272(a)  in  respect  of  an  applicable 
high  yield  discount  obligation,  no  reduction  shall  be  made 
for  any  amount  attributable  to  the  disqualified  portion  of 
any  original  issue  discount  on  such  obligation. 
"(F)  Cross  reference. — 

"For  definition  of  applicable  high  yield  discount  obligation,  see  subsection 

(b)  Applicable  High  Yield  Discount  Obligation. — Section  163 
is  amended  by  redesignating  subsection  (i)  as  subsection  (j)  and  by 
inserting  after  subsection  (h)  the  following  new  subsection: 
il(i)  Applicable  High  Yield  Discount  Obligation. — 

"(1)  In  general. — For  purposes  of  this  section,  the  term  'ap- 
plicable high  yield  discount  obligation'  means  any  debt  instru- 
ment if— 

"(A)  the  maturity  date  of  such  instrument  is  more  than  5 
years  from  the  date  of  issue, 

"(B)  the  yield  to  maturity  on  such  instrument  equals  or 
exceeds  the  sum  of— 

"(i)  the  applicable  Federal  rate  in  effect  under  sec- 
tion 1274(d)  for  the  calendar  month  in  which  the  obli- 
gation is  issued,  plus 

"(ii)  5  percentage  points,  and 
"(C)  such  instrument  has  significant  original  issue  dis- 
count. 

For  purposes  of  subparagraph  (B)(i),  the  Secretary  may  by  regu- 
lation permit  a  rate  to  be  used  with  respect  to  any  debt  instru- 
ment which  is  higher  than  the  applicable  Federal  rate  if  the 
taxpayer  establishes  to  the  satisfaction  of  the  Secretary  that 
such  higher  rate  is  based  on  the  same  principles  as  the  applica- 
ble Federal  rate  and  is  appropriate  for  the  term  of  the  instru- 
ment. 

"(2)  Significant  original  issue  discount. — For  purposes  of 
paragraph  (1)(C),  a  debt  instrument  shall  be  treated  as  having 
significant  original  issue  discount  if— 

"(A)  the  aggregate  amount  which  would  be  includible  in 
gross  income  with  respect  to  such  instrument  for  periods 
before  the  close  of  any  accrual  period  (as  defined  in  section 
1272(a)(5))  ending  after  the  date  5  years  after  the  date  of 
issue,  exceeds — 
"(B)  the  sum  of— 

"(i)  the  aggregate  amount  of  interest  to  be  paid  under 
the  instrument  before  the  close  of  such  accrual  period, 
and 

"(ii)  the  product  of  the  issue  price  of  such  instrument 
(as  defined  in  sections  1273(b)  and  1274(a))  and  its 
yield  to  maturity. 
"(3)  Special  rules. — For  purposes  of  determining  whethe  a 
debt  instrument  is  an  applicable  high  yield  discount  obliga- 
tion— 

"(A)  any  payment  under  the  instrument  shall  be  assumed 
to  be  made  on  the  last  day  permitted  under  the  instrument, 
and 
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"(B)  any  payment  to  be  made  in  the  form  of  another  obli- 
gation (or  stock)  of  the  issuer  (or  a  related  person  within 
the  meaning  of  section  453(f)(1))  shall  be  assumed  to  be 
made  when  such  obligation  (or  stock)  is  required  to  be  paid 
in  cash  or  in  property  other  than  such  obligation  (or  stock). 
"(4)  Debt  instrument. — For  purposes  of  this  subsection,  the 
term  'debt  instrument'  means  any  instrument  which  is  a  debt 
instrument  as  defined  in  section  1275(a). 

"(5)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  appropriate  to  carry  out  the  purposes  of  this 
subsection  and  subsection  (e)(5),  including — 

"(A)  regulations  providing  for  modifications  to  the  provi- 
sions of  this  subsection  and  subsection  (e)(5)  in  the  case  of 
varying  rates  of  interest,  put  or  call  options,  indefinite  ma- 
turities, contingent  payments,  assumptions  of  debt  instru- 
ments, conversion  rights,  or  other  circumstances  where  such 
modifications  are  appropriate  to  carry  out  the  purposes  of 
this  subsection  and  subsection  (e)(5),  and 

"(B)  regulations  to  prevent  avoidance  of  the  purposes  of 
this  subsection  and  subsection  (e)(5)  through  the  use  of  issu- 
ers other  than  C  corporations,  agreements  to  borrow 
amounts  due  under  the  debt  instrument,  or  other  arrange- 
ments. " 
(c)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  instruments 
issued  after  July  10,  1989. 

(2)  Exceptions. — 
(A)  The  amendments  made  by  this  section  shall  not  apply 

to  any  instrument  if— 

(i)  such  instrument  is  issued  in  connection  with  an 
acquisition — 

(I)  which  is  made  on  or  before  July  10,  1989, 

(II)  for  which  there  was  a  written  binding  con- 
tract in  effect  on  July  10,  1989,  and  at  all  times 
thereafter  before  such  acquisition,  or 

(III)  for  which  a  tender  offer  was  filed  with  the 
Securities  and  Exchange  Commission  on  or  before 
July  10,  1989, 

(ii)  the  term  of  such  instrument  is  not  greater  than — 

(I)  the  term  specified  in  the  written  documents 
described  in  clause  (Hi),  or 

(II)  if  no  term  is  determined  under  subclause  (I), 
10  years,  and 

(Hi)  the  use  of  such  instrument  in  connection  with 
such  acquisition  (and  the  maximum  amount  of  pro- 
ceeds from  such  instrument)  was  determined  on  or 
before  July  10,  1989,  and  such  determination  is  evi- 
denced by  written  documents — 

(I)  which  were  transmitted  on  or  before  July  10, 
1989,  between  the  issuer  and  any  governmental  reg- 
ulatory bodies  or  prospective  parties  to  the  issuance 
or  acquisition,  and 
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(II)  which  are  customarily  used  for  the  type  of 
acquisition  or  financing  involved. 

(B)  The  amendments  made  by  this  section  shall  not  apply 
to  any  instrument  issued  pursuant  to  the  terms  of  a  debt 
instrument  issued  on  or  before  July  10,  1989,  or  described 
in  subparagraph  (A)  or  (D) 

(C)  The  amendments  made  by  this  section  shall  not  apply 
to  any  instrument  issued  to  refinance  an  original  issue  dis- 
count debt  instrument  to  which  the  amendments  made  by 
this  section  do  not  apply  if— 

(i)  the  maturity  date  of  the  refinancing  instrument  is 
not  later  than  the  maturity  date  of  the  refinanced  in- 
strument, 

(ii)  the  issue  price  of  the  refinancing  instrument  does 
not  exceed  the  adjusted  issue  price  of  the  refinanced  in- 
strument, 

(Hi)  the  stated  redemption  price  at  maturity  of  the  re- 
financing instrument  is  not  greater  than  the  stated  re- 
demption price  at  maturity  of  the  refinanced  instru- 
ment, and 

(iv)  the  interest  payments  required  under  the  refi- 
nancing instrument  before  maturity  are  not  less  than 
(and  are  paid  not  later  than)  the  interest  payments  re- 
quired under  the  refinanced  instrument 

(D)  The  amendments  made  by  this  section  shall  not  apply 
to  instruments  issued  after  July  10,  1989,  pursuant  to  a  re- 
organization plan  in  a  title  11  or  similar  case  (as  defined 
in  section  368(a)(3)  of  the  Internal  Revenue  Code  of  1986)  if 
the  amount  of  proceeds  of  such  instruments,  and  the  matu- 
rities of  such  instruments,  do  not  exceed  the  amount  or  ma- 
turities specified  in  the  last  reorganization  plan  filed  in 
such  case  on  or  before  July  10,  1989. 

SEC.  7203.  SECURITIES  TREATED  AS  BOOT  UNDER  SECTION  351. 

(a)  General  Rule. — Section  351(a)  (relating  to  nonrecognition  in 
cases  of  transfers  to  corporations  controlled  by  transferor)  is  amend- 
ed by  striking  "or  securities". 

(b)  Conforming  Amendments. — 

(1)  Subsections  (b),  (d),  and  (e)(2)  of  section  351  are  each 
amended  by  striking  "or  securities  ". 

(2)  Paragraph  (2)  of  section  351(g)  is  amended  by  striking 
"stock,  securities,  or  property"  and  inserting  "stock  or  property". 

(c)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  this  subsection,  the 
amendments  made  by  this  section  shall  apply  to  transfers  after 
October  2,  1989,  in  taxable  years  ending  after  such  date. 

(2)  Binding  contract. — The  amendments  made  by  this  sec- 
tion shall  not  apply  to  any  transfer  pursuant  to  a  written  bind- 
ing contract  in  effect  on  October  2,  1989,  and  at  all  times  there- 
after before  such  transfer. 

(3)  Corporate  transfers. — In  the  case  of  property  trans- 
ferred (directly  or  indirectly  through  a  partnership  or  otherwise) 
by  a  C  corporation,  paragraphs  (1)  and  (2)  shall  be  applied  by 
substituting  "July  11,  1989"  for  "October  2,  1989".  The  preced- 
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ing  sentence  shall  not  apply  where  the  corporation  meets  the  re- 
quirements of  section  1504(a)(2)  of  the  Internal  Revenue  Code  of 
1986  with  respect  to  the  transferee  corporation  (and  where  the 
transfer  is  not  part  of  a  plan  pursuant  to  which  the  transferor 
subsequently  fails  to  meet  such  requirements). 

SEC.  7204.  PROVISIONS  RELATED  TO  REGULATED  INVESTMENT  COMPANIES. 

(a)  Requirement  to  Distribute  98  Percent  of  Ordinary 
Income. — 

(1)  In  general. — Subparagraph  (A)  of  section  4982(b)(1)  (de- 
fining required  distribution)  is  amended  by  striking  "97  per- 
cent" and  inserting  "98 percent". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  calendar  years  ending  after  July  10,  1989. 

(b)  Treatment  of  Certain  Mutual  Fund  Load  Charges. — 

(1)  In  general. — Section  852  (relating  to  taxation  of  regulat- 
ed investment  companies  and  their  shareholders)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 
"(f)  Treatment  of  Certain  Load  Charges. — 
"(1)  In  general. — If— 

"(A)  the  taxpayer  incurs  a  load  charge  in  acquiring  stock 
in  a  regulated  investment  company  and,  by  reason  of  incur- 
ring such  charge  or  making  such  acquisition,  the  taxpayer 
acquires  a  reinvestment  right, 

"(B)  such  stock  is  disposed  of  before  the  91st  day  after  the 
date  on  which  such  stock  was  acquired,  and 

"(C)  the  taxpayer  subsequently  acquires  stock  in  such  reg- 
ulated investment  company  or  in  another  regulated  invest- 
ment company  and  the  otherwise  applicable  load  charge  is 
reduced  by  reason  of  the  reinvestment  right, 
the  load  charge  referred  to  in  subparagraph  (A)  (to  the  extent  it 
does  not  exceed  the  reduction  referred  to  in  subparagraph  (Q) 
shall  not  be  taken  into  account  for  purposes  of  determining  the 
amount  of  gain  or  loss  on  the  disposition  referred  to  in  subpara- 
graph (B).  To  the  extent  such  charge  is  not  taken  into  account 
in  determining  the  amount  of  such  gain  or  loss,  such  charge 
shall  be  treated  as  incurred  in  connection  with  the  acquisition 
referred  to  in  subparagraph  (C)  (including  for  purposes  of  reap- 
plying this  paragraph). 

"(2)  Definitions  and  special  rules. — For  purposes  of  this 
subsection — 

"(A)  Load  charge. — The  term  'load  charge'  means  any 
sales  or  similar  charge  incurred  by  a  person  in  acquiring 
stock  of  a  regulated  investment  company.  Such  term  does 
not  include  any  charge  incurred  by  reason  of  the  reinvest- 
ment of  a  dividend. 

"(B)  Reinvestment  right. — The  term  'reinvestment 
right'  means  any  right  to  acquire  stock  of  1  or  more  regulat- 
ed investment  companies  without  the  payment  of  a  load 
charge  or  with  the  payment  of  a  reduced  charge. 

"(C)  Nonrecognition  transactions. — //  the  taxpayer  ac- 
quires stock  in  a  regulated  investment  company  from  an- 
other person  in  a  transaction  in  which  gain  or  loss  is  not 
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recognized,  the  taxpayer  shall  succeed  to  the  treatment  of 
such  other  person  under  this  subsection.  " 
(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  charges  incurred  after  October  3,  1989,  in  taxable 
years  ending  after  such  date, 
(c)  Regulated  Investment  Companies  Required  To  Accrue 
Dividends  on  the  Ex-Dividend  Date.— 

(1)  In  general. — Subsection  (b)  of  section  852  (relating  to 
treatment  of  companies  and  shareholders)  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(9)  Dividends  treated  as  received  by  company  on  ex- 
dividend  date. — For  purposes  of  this  title,  if  a  regulated  in- 
vestment company  is  the  holder  of  record  of  any  share  of  stock 
on  the  record  date  for  any  dividend  payable  with  respect  to 
such  stock,  such  dividend  shall  be  included  in  gross  income  by 
such  company  as  of  the  later  of— 

"(A)  the  date  such  share  became  ex-dividend  with  respect 
to  such  dividend,  or 

"(B)  the  date  such  company  acquired  such  share.  " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  dividends  in  cases  where  the  stock  becomes  ex- 
dividend  after  the  date  of  the  enactment  of  this  Act. 

SEC.  7205.  LIMITATION  ON  THRESHOLD  REQUIREMENT  UNDER  SECTION  382 

BUILT-IN  gain  and  loss  provisions. 

(a)  General  Rule. — Clause  (i)  of  section  382(h)(3)(B)  (relating  to 
threshold  requirement)  is  amended  to  read  as  follows: 

"(i)  In  general. — If  the  amount  of  the  net  unreal- 
ized built-in  gain  or  net  unrealized  built-in  loss  (deter- 
mined without  regard  to  this  subparagraph)  of  any  old 
loss  corporation  is  not  greater  than  the  lesser  of— 

"(I)  15  percent  of  the  amount  determined  for  pur- 
poses of  subparagraph  (A)(i)(I),  or 
"(II)  $10,000,000, 
the  net  unrealized  built-in  gain  or  net  unrealized  built- 
in  loss  shall  be  zero.  " 

(b)  Conforming  Amendment  to  Adjusted  Current  Earnings 
Preference. — Subparagraph  (H)  of  section  56(g)(4)  (relating  to 
treatment  of  certain  ownership  changes)  is  amended  by  striking 
clause  (ii)  and  all  that  follows  and  inserting  the  following: 

"(ii)  there  is  a  net  unrealized  built-in  loss  (within  the 
meaning  of  section  382(h))  with  respect  to  such  corpora- 
tion, 

then  the  adjusted  basis  of  each  asset  of  such  corporation 
(immediately  after  the  ownership  change)  shall  be  its  pro- 
portionate share  (determined  on  the  basis  of  respective  fair 
market  values)  of  the  fair  market  value  of  the  assets  of 
such  corporation  (determined  under  section  382(h))  immedi- 
ately before  the  ownership  change.  " 

(c)  Effective  Date.— 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  to  own- 
ership changes  and  acquisitions  after  October  2,  1989,  in  tax- 
able years  ending  after  such  date. 


244 

(2)  Binding  contract. — The  amendments  made  by  this  sec- 
tion shall  not  apply  to  any  ownership  change  or  acquisition 
pursuant  to  a  written  binding  contract  in  effect  on  October  2, 
1989,  and  at  all  times  thereafter  before  such  change  or  acquisi- 
tion. 

(3)  Bankruptcy  proceedings. — In  the  case  of  a  reorganiza- 
tion described  in  section  368(a)(1)(G)  of  the  Internal  Revenue 
Code  of  1986,  or  an  exchange  of  debt  for  stock  in  a  title  11  or 
similar  case  (as  defined  in  section  368(a)(3)  of  such  Code),  the 
amendments  made  by  this  section  shall  not  apply  to  any  owner- 
ship change  resulting  from  such  a  reorganization  or  proceeding 
if  a  petition  in  such  case  was  filed  with  the  court  before  October 
3,  1989. 

(4)  Subsidiaries  of  bankrupt  parent. — The  amendments 
made  by  this  section  shall  not  apply  to  any  built-in  loss  of  a 
corporation  which  is  a  member  (on  October  2,  1989)  of  an  affili- 
ated group  the  common  parent  of  which  (on  such  date)  was  sub- 
ject to  title  11  or  similar  case  (as  defined  in  section  368(a)(3)  of 
such  Code).  The  preceding  sentence  shall  apply  only  if  the  own- 
ership change  or  acquisition  is  pursuant  to  the  plan  approved 
in  such  proceeding  and  is  before  the  date  2  years  after  the  date 
on  which  the  petition  which  commenced  such  proceeding  was 
filed. 

SEC.  7206.  DISTRIBUTIONS  ON  CERTAIN  PREFERRED  STOCK  TREATED  AS 
EXTRAORDINARY  DIVIDENDS. 

(a)  General  Rule. — Section  1059  (relating  to  corporate  sharehold- 
er's basis  in  stock  reduced  by  nontaxed  portion  of  extraordinary 
dividends)  is  amended  by  striking  subsection  (f)  and  inserting  the 
following: 

"(f)  Treatment  of  Dividends  on  Certain  Preferred  Stock. — 
"(1)  In  general. — Any  dividend  with  respect  to  disqualified 
preferred  stock  shall  be  treated  as  an  extraordinary  dividend  to 
which  paragraphs  (1)  and  (2)  of  subsection  (a)  apply  without 
regard  to  the  period  the  taxpayer  held  the  stock. 

"(2)  Disqualified  preferred  stock.— For  purposes  of  this 
subsection,  the  term  'disqualified  preferred  stock1  means  any 
stock  which  is  preferred  as  to  dividends  if— 

"(A)  when  issued,  such  stock  has  a  dividend  rate  which 
declines  (or  can  reasonably  be  expected  to  decline)  in  the 
future, 

"(B)  the  issue  price  of  such  stock  exceeds  its  liquidation 
rights  or  its  stated  redemption  price,  or 
"(C)  such  stock  is  otherwise  structured — 

"(i)  to  avoid  the  other  provisions  of  this  section,  and 
"(ii)  to  enable  corporate  shareholders  to  reduce  tax 
through  a  combination  of  dividend  received  deductions 
and  loss  on  the  disposition  of  the  stock. 
"(g)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  appropriate  to  carry  out  the  purposes  of  this  section,  in- 
cluding regulations — 

"(1)  providing  for  the  application  of  this  section  in  the  case  of 
stock  dividends,  stock  splits,  reorganizations,  and  other  similar 
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transactions  and  in  the  case  of  stock  held  by  pass-thru  entities, 
and 

"(2)  providing  that  the  rules  of  subsection  (f)  shall  apply  in 
the  case  of  stock  which  is  not  preferred  as  to  dividends  in  cases 
where  stock  is  structured  to  avoid  the  purposes  of  this  section. " 
(b)  Effective  Date.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  apply  to  stock  issued 
after  July  10,  1989,  in  taxable  years  ending  after  such  date. 

(2)  Binding  contract. — The  amendment  made  by  subsection 
(a)  shall  not  apply  to  any  stock  issued  pursuant  to  a  written 
binding  contract  in  effect  on  July  10,  1989,  and  at  all  times 
thereafter  before  the  stock  is  issued. 

SEC.  7207.  REPEAL  OF  ELECTION  TO  REDUCE  EXCESS  LOSS  ACCOUNT  RE- 
CAPTURE BY  REDUCING  BASIS  OF  INDEBTEDNESS. 

(a)  General  Rule. — Subsection  (e)  of  section  1503  (relating  to  spe- 
cial rule  for  determining  adjustment  to  basis)  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"(4)  Elimination  of  election  to  reduce  basis  of  indebted- 
ness.— Nothing  in  the  regulations  prescribed  under  section  1502 
shall  permit  any  reduction  in  the  amount  otherwise  included  in 
gross  income  by  reason  of  an  excess  loss  account  if  such  reduc- 
tion is  on  account  of  a  reduction  in  the  basis  of  indebtedness. " 

(b)  Effective  Date.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  apply  to  dispositions 
after  July  10,  1989,  in  taxable  years  ending  after  such  date. 

(2)  Binding  contract. — The  amendment  made  by  subsection 
(a)  shall  not  apply  to  any  disposition  pursuant  to  a  written 
binding  contract  in  effect  on  July  10,  1989,  and  at  all  times 
thereafter  before  such  disposition. 

SEC  7208.  OTHER  PROVISIONS  RELATING  TO  TREATMENT  OF  STOCK  AND 
DEBT;  ETC. 

(a)  Clarification  of  Regulatory  Authority  Under  Section 
385.— 

(1)  In  general. — Subsection  (a)  of  section  385  (relating  to 
treatment  of  certain  interests  in  corporations  as  stock  or  indebt- 
edness) is  amended  by  inserting  "(or  as  in  part  stock  and  in 
part  indebtedness)"  before  the  period  at  the  end  thereof. 

(2)  Regulations  not  to  be  applied  retroactively. — Any 
regulations  issued  pursuant  to  the  authority  granted  by  the 
amendment  made  by  paragraph  (1)  shall  only  apply  with  re- 
spect to  instruments  issued  after  the  date  on  which  the  Secre- 
tary of  the  Treasury  or  his  delegate  provides  public  guidance  as 
to  the  characterization  of  such  instruments  whether  by  regula- 
tion, ruling,  or  otherwise. 

(b)  Reporting  of  Certain  Acquisitions  or  Recapitaliza- 
tions.— 

(1)  In  general. — Section  6043  is  amended  by  striking  subsec- 
tion (c)  and  inserting  the  following  new  subsections: 
"(c)  Changes  in  Control  and  Recapitalizations.— If— 
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"(1)  control  (as  defined  in  section  304(c)(1))  of  a  corporation  is 
acquired  by  any  person  (or  group  of  persons)  in  a  transaction  (or 
series  of  related  transactions),  or 

"(2)  there  is  a  recapitalization  of  a  corporation  or  other  sub- 
stantial change  in  the  capital  structure  of  a  corporation, 
when  required  by  the  Secretary,  such  corporation  shall  make  a 
return  (at  such  time  and  in  such  manner  as  the  Secretary  may  pre- 
scribe) setting  forth  the  identity  of  the  parties  to  the  transaction,  the 
fees  involved,  the  changes  in  the  capital  structure  involved,  and 
such  other  information  as  the  Secretary  may  require  with  respect  to 
such  transaction. 

"(d)  Cross  References. — 

"For  provisions  relating  to  penalties  for  failure  to  file — 
"(1)  a  return  under  subsection  (b),  see  section  6652(c), 

or  

"(2)  a  return  under  subsection  (c),  see  section  6652(1).". 

(2)  Penalty. — Section  6652  is  amended  by  redesignating  sub- 
section (I)  as  subsection  (m)  and  by  inserting  after  subsection  (k) 
the  following  new  subsection: 

"(I)  Failure  To  File  Return  With  Respect  to  Certain  Corpo- 
rate Transactions. — In  the  case  of  any  failure  to  make  a  return 
required  under  section  6043(c)  containing  the  information  required 
by  such  section  on  the  date  prescribed  therefor  (determined  with 
regard  to  any  extension  of  time  for  filing),  unless  it  is  shown  that 
such  failure  is  due  to  reasonable  cause,  there  shall  be  paid  (on 
notice  and  demand  by  the  Secretary  and  in  the  same  manner  as  tax) 
by  the  person  failing  to  file  such  return,  an  amount  equal  to  $500 
for  each  day  during  which  such  failure  continues,  but  the  total 
amount  imposed  under  this  subsection  with  respect  to  any  return 
shall  not  exceed  $100,000. " 

(3)  Conforming  amendments. — 

(A)  The  subsection  heading  for  subsection  (a)  of  section 
6043  is  amended  by  striking  "Corporations"  and  inserting 
"Corporate  Liquidating,  Etc.,  Transactions". 

(B)  The  section  heading  for  section  6043  is  amended  to 
read  as  follows: 

"SEC.  6043.  LIQUIDATING;  ETC.,  TRANSACTIONS." 

(C)  The  table  of  sections  for  subpart  B  of  part  III  of  sub- 
chapter A  of  chapter  61  is  amended  by  striking  the  item  re- 
lating to  section  6043  and  inserting  the  following: 

"Sec.  604S.  Liquidating;  etc.,  transactions.  " 

(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  transactions  after  March  31,  1990. 

SEC.  7209.  ESTIMATED  TAX  PA  YMENTS  REQUIRED  FOR  S  CORPORATIONS. 

(a)  In  General. — Subsection  (g)  of  section  6655  (relating  to  failure 
by  corporation  to  pay  estimated  income  tax)  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"(4)  Application  of  section  to  certain  taxes  imposed  on  s 
corporations. — In  the  case  of  an  S  corporation,  for  purposes  of 
this  section — 

"(A)  The  following  taxes  shall  be  treated  as  imposed  by 
section  11: 
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"(i)  The  tax  imposed  by  section  1374(a)  (or  the  corre- 
sponding provisions  of  prior  law). 

"(ii)  The  tax  imposed  by  section  1375(a). 
1  (Hi)  Any  tax  for  which  the  S  corporation  is  liable  by 
reason  of  section  1371(d)(2). 
"(B)  Paragraph  (2)  of  subsection  (d)  shall  not  apply. 
(C)  Clause  (ii)  of  subsection  (d)(1)(B)  shall  be  applied  as 
if  it  read  as  follows: 
'"(ii)  the  sum  of— 

'"(I)  the  amount  determined  under  clause  (i)  by 
only  taking  into  account  the  taxes  referred  to  in 
clauses  (i)  and  (Hi)  of  subsection  (g)(4)(A),  and 

'"(II)  100  percent  of  the  tax  imposed  by  section 
1375(a)  which  was  shown  on  the  return  of  the  cor- 
poration for  the  preceding  taxable  year. ' 
"(D)  The  requirement  in  the  last  sentence  of  subsection 
(d)(1)(B)  that  the  return  for  the  preceding  taxable  year  show 
a  liability  for  tax  shall  not  apply. 

"(E)  Any  reference  in  subsection  (e)  to  taxable  income 
shall  be  treated  as  including  a  reference  to  the  net  recog- 
nized built-in  gain  or  the  excess  passive  income  (as  the  case 
may  be). " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1989. 

SEC.  7210.  LIMITATION  ON  DEDUCTION  FOR  CERTAIN  INTEREST  PAID  TO 
RELATED  PERSON. 

(a)  General  Rule. — Section  163  (as  amended  by  section  7202)  is 
amended  by  redesignating  subsection  (j)  as  subsection  (k)  and  by  in- 
serting after  subsection  (i)  the  following  new  subsection: 

"(j)  Limitation  on  Deduction  for  Certain  Interest  Paid  by 
Corporation  to  Related  Person. — 
"(1)  Limitation. — 

"(A)  In  general. — If  this  subsection  applies  to  any  corpo- 
ration for  any  taxable  year,  no  deduction  shall  be  allowed 
under  this  chapter  for  disqualified  interest  paid  or  accrued 
by  such  corporation  during  such  taxable  year.  The  amount 
disallowed  under  the  preceding  sentence  shall  not  exceed 
the  corporations  excess  interest  expense  for  the  taxable 
year. 

"(B)  Disallowed  amount  carried  to  succeeding  tax- 
able year. — Any  amount  disallowed  under  subparagraph 
(A)  for  any  taxable  year  shall  be  treated  as  disqualified  in- 
terest paid  or  accrued  in  the  succeeding  taxable  year. 
"(2)  Corporations  to  which  subsection  applies.— 

"(A)  In  general. — This  subsection  shall  apply  to  any  cor- 
poration for  any  taxable  year  if— 

"(i)  such  corporation  has  excess  interest  expense  for 
such  taxable  year,  and 

"(ii)  the  ratio  of  debt  to  equity  of  such  corporation  as 
of  the  close  of  such  taxable  year  (and  on  such  other 
days  during  the  taxable  year  as  the  Secretary  may  by 
regulations  prescribe)  exceeds  1.5  to  1. 
"(B)  Excess  interest  expense. —  / 
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"(i)  In  general. — For  purposes  of  this  subsection,  the 
term  'excess  interest  expense'  means  the  excess  (if  any) 
of- 

"(I)  the  corporation's  net  interest  expense,  over 
"(II)  the  sum  of  50  percent  of  the  adjusted  tax- 
able income  of  the  corporation  plus  any  excess  lim- 
itation carryforward  under  clause  (ii). 
"(H)  Excess  limitation  carryforward. — If  a  corpo- 
ration has  an  excess  limitation  for  any  taxable  year, 
the  amount  of  such  excess  limitation  shall  be  an  excess 
limitation  carryforward  to  the  1st  succeeding  taxable 
year  and  to  the  2nd  and  3rd  succeeding  taxable  years 
to  the  extent  not  previously  taken  into  account  under 
this  clause.  The  amount  of  such  a  carryforward  taken 
into  account  for  any  such  succeeding  taxable  year  shall 
not  exceed  the  excess  interest  expense  for  such  succeed- 
ing taxable  year  (determined  without  regard  to  the  car- 
ryforward from  the  taxable  year  of  such  excess  limita- 
tion). 

(Hi)  Excess  limitation. — For  purposes  of  clause  (i), 
the  term  'excess  limitation '  means  the  excess  (if  any) 
of- 

"(I)  50  percent  of  the  adjusted  taxable  income  of 
the  corporation,  over 

"(II)  the  corporation 's  net  interest  expense. 
"(C)  Ratio  of  debt  to  equity. — For  purposes  of  this 
paragraph,  the  term  'ratio  of  debt  to  equity'  means  the  ratio 
which  the  total  indebtedness  of  the  corporation  bears  to  the 
sum  of  its  money  and  all  other  assets  less  such  total  indebt- 
edness. For  purposes  of  the  preceding  sentence — 

"(i)  the  amount  taken  into  account  with  respect  to 
any  asset  shall  be  the  adjusted  basis  thereof  for  pur- 
poses of  determining  gain, 

"(ii)  the  amount  taken  into  account  with  respect  to 
any  indebtedness  with  original  issue  discount  shall  be 
its  issue  price  plus  the  portion  of  the  original  issue  dis- 
count previously  accrued  as  determined  under  the  rules 
of  section  1272  (determined  without  regard  to  subsec- 
tion (a)(7)  or  (b)(4)  thereof),  and 

"(Hi)  there  shall  be  such  other  adjustments  as  the 
Secretary  may  by  regulations  prescribe. 
(3)  Disqualified  interest. — For  purposes  of  this  subsec- 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'disqualified  interest'  means  any  interest  paid 
or  accrued  by  the  taxpayer  (directly  or  indirectly)  to  a  relat- 
ed person  if  no  tax  is  imposed  by  this  subtitle  with  respect 
to  such  interest. 

"(B)  Exception  for  certain  existing  indebtedness. — 
The  term  'disqualified  interest'  does  not  include  any  inter- 
est paid  or  accrued  under  indebtedness  with  a  fixed  term — 
"(i)  which  was  issued  on  or  before  July  10,  1989,  ^r 
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"(ii)  which  was  issued  after  such  date  pursuant  to  a 
written  binding  contract  in  effect  on  such  date  and  all 
times  thereafter  before  such  indebtedness  was  issued. 
"(4)  Related  person. — For  purposes  of  this  subsection — 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'related  person1  means  any  person  who  is  re- 
lated (within  the  meaning  of  section  267(b)  or  707(b)(1))  to 
the  taxpayer. 

"(B)  Special  rule  for  certain  partnerships.— 

"(i)  In  general. — Any  interest  paid  or  accrued  to  a 
partnership  which  (without  regard  to  this  subpara- 
graph) is  a  related  person  shall  not  be  treated  as  paid 
or  accrued  to  a  related  person  if  less  than  10  percent  of 
the  profits  and  capital  interests  in  such  partnership 
are  held  by  persons  with  respect  to  whom  no  tax  is  im- 
posed by  this  subtitle  on  such  interest.  The  preceding 
sentence  shall  not  apply  to  any  interest  allocable  to  any 
partner  in  such  partnership  who  is  a  related  person  to 
the  taxpayer. 

"(ii)  Special  rule  where  treaty  reduction. — If 
any  treaty  between  the  United  States  and  any  foreign 
country  reduces  the  rate  of  tax  imposed  by  this  subtitle 
on  a  partners  share  of  any  interest  paid  or  accrued  to 
a  partnership,  such  partner  s  interests  in  such  partner- 
ship shall,  for  purposes  of  clause  (i),  be  treated  as  held 
in  part  by  a  tax-exempt  person  and  in  part  by  a  taxable 
person  under  rules  similar  to  the  rules  of  paragraph 
(5)0). 

"(5)  Special  rules  for  determining  whether  interest  is 
subject  to  tax. — 

"(A)  Treatment  of  pass-thru  entities. — In  the  case  of 
any  interest  paid  or  accrued  to  a  partnership,  the  determi- 
nation of  whether  any  tax  is  imposed  by  this  subtitle  on 
such  interest  shall  be  made  at  the  partner  level.  Rules  simi- 
lar to  the  rules  of  the  preceding  sentence  shall  apply  in  the 
case  of  any  pass-thru  entity  other  than  a  partnership  and 
in  the  case  of  tiered  partnerships  and  other  entities. 

"(B)  Interest  treated  as  tax-exempt  to  extent  of 
treaty  reduction. — If  any  treaty  between  the  United 
States  and  any  foreign  country  reduces  the  rate  of  tax  im- 
posed by  this  subtitle  on  any  interest  paid  or  accrued  by  the 
taxpayer  to  a  related  person,  such  interest  shall  be  treated 
as  interest  on  which  no  tax  is  imposed  by  this  subtitle  to 
the  extent  of  the  same  proportion  of  such  interest  as — 

"(i)  the  rate  of  tax  imposed  without  regard  to  such 
treaty,  reduced  by  the  rate  of  tax  imposed  under  the 
treaty,  bears  to 

"(ii)  the  rate  of  tax  imposed  without  regard  to  the 
treaty. 

"(6)  Other  definitions  and  special  rules. — For  purposes  of 
this  subsection — 

"(A)  Adjusted  taxable  income. — The  term  'adjusted 
taxable  income'  means  the  taxable  income  of  the  taxpayer — 
"(i)  computed  without  regard  to — 
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"(I)  any  deduction  allowable  under  this  chapter 
for  the  net  interest  expense, 

"(II)  the  amount  of  any  net  operating  loss  deduc- 
tion under  section  172,  and 

"(III)  any  deduction  allowable  for  depreciation, 
amortization,  or  depletion,  and 
"(ii)  computed  with  such  other  adjustments  as  the 
Secretary  may  by  regulations  prescribe. 
"(B)  Net  interest  expense. — The  term  'net  interest  ex- 
pense' means  the  excess  (if  any)  of— 

"(i)  the  interest  paid  or  accrued  by  the  taxpayer 
during  the  taxable  year,  over 

"(ii)  the  amount  of  interest  includible  in  the  gross 
income  of  such  taxpayer  for  such  taxable  year. 
The  Secretary  may  by  regulations  provide  for  adjustments 
in  determining  the  amount  of  net  interest  expense. 

"(C)  Treatment  of  affiliated  group.— All  members  of 
the  same  affiliated  group  (within  the  meaning  of  section 
1504(a))  shall  be  treated  as  1  taxpayer. 
"(7)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  appropriate  to  carry  out  the  purposes  of  this 
subsection,  including — 

"(A)  such  regulations  as  may  be  appropriate  to  prevent 
the  avoidance  of  the  purposes  of  this  subsection, 

"(B)  regulations  providing  such  adjustments  in  the  case 
of  corporations  which  are  members  of  an  affiliated  group 
as  may  be  appropriate  to  carry  out  the  purposes  of  this  sub- 
section, and 

"(C)  regulations  for  the  coordination  of  this  subsection 
with  section  884. " 
(b)  Effective  Date. — 

(1)  In  general. — The  amendment  made  by  this  section  shall 
apply  to  interest  paid  or  accrued  in  taxable  years  beginning 
after  July  10,  1989. 

(2)  Special  rule  for  demand  loans,  etc. — In  the  case  of  any 
demand  loan  (or  other  loan  without  a  fixed  term)  which  was 
outstanding  on  July  10,  1989,  interest  on  such  loan  to  the  extent 
attributable  to  periods  before  September  1,  1989,  shall  not  be 
treated  as  disqualified  interest  for  purposes  of  section  163(j)  of 
the  Internal  Revenue  Code  of  1986  (as  added  by  subsection  (a)). 

SEC.  7211.  LIMITATIONS  ON  REFUNDS  DUE  TO  NET  OPERATING  LOSS  CAR- 
RYBACKS OR  EXCESS  INTEREST  ALLOCABLE  TO  CORPORATE 

EQUITY  reduction  transactions. 
(a)  In  General. — Paragraph  (1)  of  section  172(b)  (relating  to  years 
to  which  loss  may  be  carried)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 
"(M)  Excess  interest  loss. — 
"(i)  In  general. — If— 

"(I)  there  is  a  corporate  equity  reduction  transac- 
tion, and 

"(II)  an  applicable  corporation  has  a  corporate 
equity  reduction  interest  loss  for  any  loss  limita- 
tion year  ending  after  August  2,  1989, 
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then  the  corporate  equity  reduction  interest  loss  shall 
be  a  net  operating  loss  carryback  and  carryover  to  the 
taxable  years  described  in  subparagraphs  (A)  and  (B), 
except  that  such  loss  shall  not  be  carried  back  to  a  tax- 
able year  preceding  the  taxable  year  in  which  the  cor- 
porate equity  reduction  transaction  occurs. 

"(ii)  Loss  limitation  year. — For  purposes  of  clause 
(i)  and  subsection  (m),  the  term  'loss  limitation  year' 
means,  with  respect  to  any  corporate  equity  reduction 
transaction,  the  taxable  year  in  which  such  transaction 
occurs  and  each  of  the  2  succeeding  taxable  years. 

"(Hi)  Applicable  corporation.— For  purposes  of 
clause  (i),  the  term  'applicable  corporation '  means  a  C 
corporation — 

"(I)  which  acquires  stock,  or  the  stock  of  which 
is  acquired,  in  a  major  stock  acquisition, 

"(II)  a  corporation  making  distributions  with  re- 
spect to,  or  redeeming,  its  stock  in  connection  with 
an  excess  distribution,  or 

"(III)  any  successor  corporation  of  a  corporation 
described  in  subclause  (I)  or  (II). 
"(iv)  Other  definitions. — 
"For  definitions  of  terms  used  in  this  subparagraph,  see  subsection  (m)." 
(b)  Corporate  Equity  Reduction  Interest  Loans  and  Corpo- 
rate Equity  Reduction  Transaction  Defined. — Section  172  is 
amended  by  redesignating  subsection  (m)  as  subsection  (n)  and  by  in- 
serting after  subsection  (I)  the  following  new  subsection: 

"(m)  Corporate  Equity  Reduction  Interest  Losses. — For  pur- 
poses of  this  section — 

"(1)  In  general. — The  term  'corporate  equity  reduction  inter- 
est loss'  means,  with  respect  to  any  loss  limitation  year,  the 
excess  (if  any)  of— 

(A)  the  net  operating  loss  for  such  taxable  year,  over 
"(B)  the  net  operating  loss  for  such  taxable  year  deter- 
mined without  regard  to  any  allocable  interest  deductions 
otherwise  taken  into  account  in  computing  such  loss. 
"(2)  Allocable  interest  deductions. — 

"(A)  In  general. — The  term  'allocable  interest  deduc- 
tions' means  deductions  allowed  under  this  chapter  for  in- 
terest on  the  portion  of  any  indebtedness  allocable  to  a  cor- 
porate equity  reduction  transaction. 

"(B)  Method  of  allocation. — Except  as  provided  in  reg- 
ulations and  subparagraph  (E),  indebtedness  shall  be  allo- 
cated to  a  corporate  equity  reduction  transaction  in  the 
manner  prescribed  under  clause  (ii)  of  section  263A(f)(2)(A) 
(without  regard  to  clause  (i)  thereof). 

"(C)  Allocable  deductions  not  to  exceed  interest  in- 
creases.— Allocable  interest  deductions  for  any  loss  limita- 
tion year  shall  not  exceed  the  excess  (if  any)  of— 

"(i)  the  amount  allowable  as  a  deduction  for  interest 
paid  or  accrued  by  the  taxpayer  during  the  loss  limita- 
tion year,  over 
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"(ii)  the  average  of  such  amounts  for  the  3  taxable 
years  preceding  the  taxable  year  in  which  the  corporate 
equity  reduction  transaction  occurred. 
"(D)  De  minimis  rule. — A  taxpayer  shall  be  treated  as 
having  no  allocable  interest  deductions  for  any  taxable  year 
if  the  amount  of  such  deductions  (without  regard  to  this 
subparagraph)  is  less  than  $1,000,000. 

"(E)  Special  rule  for  certain  unforeseeable 
events. — If  an  unforeseeable  extraordinary  adverse  event 
occurs  during  a  loss  limitation  year  but  after  the  corporate 
equity  reduction  transaction — 

"(i)  indebtedness  shall  be  allocated  in  the  manner 
described  in  subparagraph  (B)  to  unreimbursed  costs 
paid  or  incurred  in  connection  with  such  event  before 
being  allocated  to  the  corporate  equity  reduction  trans- 
action, and 

"(ii)  the  amount  determined  under  subparagraph 
(C)(i)  shall  be  reduced  by  the  amount  of  interest  on  in- 
debtedness described  in  clause  (i). 
"(F)  Transition  rule. — If  any  of  the  3  taxable  years  de- 
scribed in  subparagraph  (C)(ii)  end  on  or  before  August  2, 
1989,  the  taxpayer  may  substitute  for  the  amount  deter- 
mined under  such  subparagraph  an  amount  equal  to  the 
interest  paid  or  accrued  (determined  on  an  annualized 
basis)  during  the  taxpayers  taxable  year  which  includes 
August  3,  1989,  on  indebtedness  of  the  taxpayer  outstand- 
ing on  August  2,  1989. 
'(3)  Corporate  equity  reduction  transaction— 

"(A)  In  general. — The  term  'corporate  equity  reduction 
transaction '  means — 

"(i)  a  major  stock  acquisition,  or 
"(ii)  an  excess  distribution. 
"(B)  Major  stock  acquisition.— 

"(i)  In  general. — The  term  'major  stock  acquisition9 
means  the  acquisition  by  a  corporation  pursuant  to  a 
plan  of  such  corporation  (or  any  group  of  persons 
acting  in  concert  with  such  corporation)  of  stock  in  an- 
other corporation  representing  50  percent  or  more  (by 
vote  or  value)  of  the  stock  in  such  other  corporation, 

"(ii)  Exceptions. — The  term  'major  stock  acquisi- 
tion '  shall  not  include — 

"(I)  a  qualified  stock  purchase  (within  the  mean- 
ing of  section  338)  to  which  an  election  under  sec- 
tion 338  applies,  or 

"(II)  except  as  provided  in  regulations,  an  acqui- 
sition in  which  a  corporation  acquires  stock  of  an- 
other corporation  which,  immediately  before  the 
acquisition,  was  a  member  of  an  affiliated  group 
(within  the  meaning  of  section  1504(a))  other  than 
the  common  parent  of  such  group. 
"(C)  Excess  distribution. — The  term  'excess  distribu- 
tion' means  the  excess  (if  any)  of— 
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"(i)  the  aggregate  distributions  (including  redemp- 
tions) made  during  a  taxable  year  by  a  corporation 
with  respect  to  its  stock,  over 
('(ii)  the  greater  of— 

"(I)  150  percent  of  the  average  of  such  distribu- 
tions during  the  3  taxable  years  immediately  pre- 
ceding such  taxable  year,  or 

"(II)  10  percent  of  the  fair  market  value  of  the 
stock  of  such  corporation  as  of  the  beginning  of 
such  taxable  year. 
"(D)  Rules  for  applying  subparagraph  (B).-For  pur- 
poses of  subparagraph  (B) — 

"(i)  Plans  to  acquire  stock. — All  plans  referred  to 
in  subparagraph  (B)  by  any  corporation  (or  group  of 
persons  acting  in  concert  with  such  corporation)  with 
respect  to  another  corporation  shall  be  treated  as  1 
plan. 

"(ii)  Acquisitions  during  24-month  period. — All 
acquisitions  during  any  24-month  period  shall  be  treat- 
ed as  pursuant  to  1  plan. 
"(E)  Rules  for  applying  subparagraph  (c). — For  pur- 
poses of  subparagraph  (C) — 

"(i)  Certain  preferred  stock  disregarded.— Stock 
described  in  section  1504(a)(4),  and  distributions  (in- 
cluding redemptions)  with  respect  to  such  stock,  shall 
be  disregarded. 

"(ii)  Issuance  of  stock. — The  amounts  determined 
under  clauses  (i)  and  (H)(1)  of  subparagraph  (C)  shall  be 
reduced  by  the  aggregate  amount  of  stock  issued  by  the 
corporation  during  the  applicable  period  in  exchange 
for  money  or  property  other  than  stock  in  the  corpora- 
tion. 

"(4)  Other  rules. — 

"(A)  Ordering  rule. — For  purposes  of  paragraph  (1),  in 
determining  the  allocable  interest  deductions  taken  into  ac- 
count in  computing  the  net  operating  loss  for  any  taxable 
year,  taxable  income  for  such  taxable  year  shall  be  treated 
as  having  been  computed  by  taking  allocable  interest  de- 
ductions into  account  after  all  other  deductions. 

"(B)  Coordination  with  subsection  (b)(2).— In  applying 
paragraph  (2)  of  subsection  (b),  the  corporate  equity  reduc- 
tion interest  loss  shall  be  treated  in  a  manner  similar  to 
the  manner  in  which  a  foreign  expropriation  loss  is  treated. 

"(C)  Members  of  affiliated  groups.— Except  as  provid- 
ed by  regulations,  all  members  of  an  affiliated  group  filing 
a  consolidated  return  under  section  1501  shall  be  treated  as 
1  taxpayer  for  purposes  of  this  subsection  and  subsection 
(bXV(M). 

"(5)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  to  carry  out  the  purposes  of  this 
subsection,  including  regulations — 

"(A)  for  applying  this  subsection  to  successor  corporations 
and  in  cases  where  a  taxpayer  becomes,  or  ceases  to  be,  a 
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member  of  an  affiliated  group  filing  a  consolidated  return 
under  section  1501, 

"(B)  to  prevent  the  avoidance  of  this  subsection  through 
related  parties,  pass-through  entities,  and  intermediaries, 
and 

"(C)  for  applying  this  subsection  where  more  than  1  cor- 
poration is  involved  in  a  corporate  equity  reduction  trans- 
action, 
(c)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  this  subsection,  the 
amendments  made  by  this  section  shall  apply  to  corporate 
equity  reduction  transactions  occurring  after  August  2,  1989,  in 
taxable  years  ending  after  August  2,  1989. 

(2)  Exceptions. — In  determining  whether  a  corporate  equity 
reduction  transaction  has  occurred  after  August  2,  1989,  there 
shall  not  be  taken  into  account — 

(A)  acquisitions  or  redemptions  of  stock,  or  distributions 
with  respect  to  stock,  occurring  on  or  before  August  2,  1989, 

(B)  acquisitions  or  redemptions  of  stock  after  August  2, 
1989,  pursuant  to  a  binding  written  contract  (or  tender 
offer  filed  with  the  Securities  and  Exchange  Commission) 
in  effect  on  August  2,  1989,  and  at  all  times  thereafter 
before  such  acquisition  or  redemption,  or 

(C)  any  distribution  with  respect  to  stock  after  August  2, 
1989,  which  was  declared  on  or  before  August  2,  1989. 

Any  distribution  to  which  the  preceding  sentence  applies  shall 
be  taken  into  account  under  section  172(m)(3)(C)(ii)(I)  of  the  In- 
ternal Revenue  Code  of  1986  (relating  to  base  period  for  distri- 
butions). 

Subtitle  C — Employee  Benefit  Provisions 
PART  I— EMPLOYEE  STOCK  OWNERSHIP  PLANS 

SEC.  7301.  LIMITATIONS  ON  PARTIAL  EXCLUSION  OF  INTEREST  ON  LOANS 
USED  TO  ACQUIRE  EMPLOYER  SECURITIES. 

(a)  Exclusion  Available  Only  Where  Employees  Receive  Sig- 
nificant Ownership  Interest. — Subsection  (b)  of  section  133  (de- 
fining securities  acquisition  loans)  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(6)  Plan  must  hold  more  than  so  percent  of  stock  after 
acquisition  or  transfer. — 

"(A)  In  general. — A  loan  shall  not  be  treated  as  a  secu- 
rities acquisition  loan  for  purposes  of  this  section  unless, 
immediately  after  the  acquisition  or  transfer  referred  to  in 
subparagraph  (A)  or  (B)  of  paragraph  (1),  respectively,  the 
employee  stock  ownership  plan  owns  more  than  50  percent 
of- 

"(i)  each  class  of  outstanding  stock  of  the  corporation 
issuing  the  employer  securities,  or 

"(ii)  the  total  value  of  all  outstanding  stock  of  the 
corporation. 

"(B)  Failure  to  retain  minimum  stock  interest. — 
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"(i)  In  general. — Subsection  (a)  shall  not  apply  to 
any  interest  received  with  respect  to  a  securities  acqui- 
sition loan  which  is  allocable  to  any  period  during 
which  the  employee  stock  ownership  plan  does  not  own 
stock  meeting  the  requirements  of  subparagraph  (A). 

"(ii)  Exception. — To  the  extent  provided  by  the  Sec- 
retary, clause  (i)  shall  not  apply  to  any  period  if, 
within  90  days  of  the  first  date  on  which  the  failure 
occurred  (or  such  longer  period  not  in  excess  of  180 
days  as  the  Secretary  may  prescribe),  the  plan  acquires 
stock  which  results  in  its  meeting  the  requirements  of 
subparagraph  (A). 
"(C)  Stock. — For  purposes  of  subparagraph  (A) — 

"(i)  In  general. — The  term  'stock'  means  stock  other 
than  stock  described  in  section  1504(a)(4). 

"(ii)  Treatment  of  certain  rights. — The  Secretary 
may  provide  that  warrants,  options,  contracts  to  ac- 
quire stock,  convertible  debt  interests  and  other  similar 
interests  be  treated  as  stock  for  1  or  more  purposes 
under  subparagraph  (A). 
"(D)  Aggregation   rule. — For  purposes    of  determining 
whether  the  requirements  of  subparagraph  (A)  are  met,  an  em- 
ployee stock  ownership  plan  shall  be  treated  as  owning  stock  in 
the  corporation  issuing  the  employer  securities  which  is  held  by 
any  other  employee  stock  ownership  plan  which  is  maintained 
by— 

"(i)  the  employer  maintaining  the  plan,  or 
"(ii)  any  member  of  a  controlled  group  of  corporations 
(within  the  meaning  of  section  409(l)(4))  of  which  the  em- 
ployer described  in  clause  (i)  is  a  member. " 

(b)  Term  of  Loan  May  Not  Exceed  15  Years. — Paragraph  (1)  of 
section  133(b)  is  amended  by  adding  at  the  end  thereof  the  following 
new  sentence:  "The  term  'securities  acquisition  loan'  shall  not  in- 
clude a  loan  with  a  term  greater  than  15  years.  " 

(c)  Voting  Rights. — Subsection  (b)  of  section  133,  as  amended  by 
subsection  (a),  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  paragraph: 

"(7)  Voting  rights  of  employer  securities. — A  loan  shall 
not  be  treated  as  a  securities  acquisition  loan  for  purposes  of 
this  section  unless — 

"(A)  the  employee  stock  ownership  plan  meets  the  require- 
ments of  section  409(e)(2)  with  respect  to  all  employer  secu- 
rities acquired  by,  or  transferred  to,  the  plan  in  connection 
with  such  loan  (without  regard  to  whether  or  not  the  em- 
ployer has  a  registration-type  class  of  securities),  and 

"(B)  no  stock  described  in  section  409(l)(3)  is  acquired  by, 
or  transferred  to,  the  plan  in  connection  with  such  loan 
unless — 

"(i)  such  stock  has  voting  rights  equivalent  to  the 
stock  to  which  it  may  be  converted,  and 

"(ii)  the  requirements  of  subparagraph  (A)  are  met 
with  respect  to  such  voting  rights.  ". 

(d)  Tax  on  Disposition  of  Securities  by  Employee  Stock  Own- 
ership Plans. — 


256 


(1)  In  general. — Chapter  43  is  amended  by  inserting  after 
section  4978A  the  following  new  section: 

"SEC.  4978B.  TAX  ON  DISPOSITION  OF  EMPLOYER  SECURITIES  TO  WHICH 
SECTION  133  APPLIED. 

"(a)  Imposition  of  Tax. — In  the  case  of  an  employee  stock  owner- 
ship plan  which  has  acquired  section  133  securities,  there  is  hereby 
imposed  a  tax  on  each  taxable  event  in  an  amount  equal  to  the 
amount  determined  under  subsection  (b). 
"(b)  Amount  of  Tax. — 

"(1)  In  general. — The  amount  of  the  tax  imposed  by  subsec- 
tion (a)  shall  be  equal  to  10  percent  of  the  amount  realized  on 
the  disposition  to  the  extent  allocable  to  section  133  securities 
under  section  4978(b)(2). 

"(2)  DISPOSITIONS  OTHER   THAN  SALES  OR  EXCHANGES. — For 

purposes  of  paragraph  (1),  in  the  case  of  a  disposition  of  employ- 
er securities  which  is  not  a  sale  or  exchange,  the  amount  real- 
ized on  such  disposition  shall  be  the  fair  market  value  of  such 
securities  at  the  time  of  disposition. 
u(c)  Taxable  Event. — For  purposes  of  this  section,  the  term  'tax- 
able event'  means  any  of  the  following  dispositions: 

"(1)  Dispositions  within  s  years.— Any  disposition  of  any 
employer  securities  by  an  employee  stock  ownership  plan  within 
3  years  after  such  plan  acquired  section  133  securities  if— 

"(A)  the  total  number  of  employer  securities  held  by  such 
plan  after  such  disposition  is  less  than  the  total  number  of 
employer  securities  held  after  such  acquisition,  or 

"(B)  except  to  the  extent  provided  in  regulations,  the 
value  of  employer  securities  held  by  such  plan  after  the  dis- 
position is  50  percent  or  less  of  the  total  value  of  all  em- 
ployer securities  as  of  the  time  of  the  disposition. 
For  purposes  of  subparagraph  (B),  the  aggregation  rule  of  sec- 
tion 133(b)(6)(D)  shall  apply. 

"(2)  Stock  disposed  of  before  allocation.— Any  disposi- 
tion of  section  133  securities  to  which  paragraph  (1)  does  not 
apply  if— 

"(A)  such  disposition  occurs  before  such  securities  are  al- 
located to  accounts  of  participants  or  their  beneficiaries, 
and 

"(B)  the  proceeds  from  such  disposition  are  not  so  allocat- 
ed. 

"(d)  Section  Not  To  Apply  to  Certain  Dispositions.  — 

"(1)  In  general. — This  section  shall  not  apply  to  any  disposi- 
tion described  in  paragraph  (1),  (3),  or  (4)  of  section  4978(d). 

"(2)  Certain  reorganizations. — For  purposes  of  this  section, 
any  exchange  of  section  133  securities  for  employer  securities  of 
another  corporation  in  any  reorganization  described  in  section 
368(a)(1)  shall  not  be  treated  as  a  disposition,  but  the  employer 
securities  received  shall  be  treated  as  section  133  securities  and 
as  having  been  held  by  the  plan  during  the  period  the  securities 
which  were  exchanged  were  held. 

"(3)  Forced  disposition  occurring  by  operation  of  state 
law. — Any  forced  disposition  of  section  133  securities  by  an  em- 
ployee stock  ownership  plan  occurring  by  operation  of  a  State 
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law  shall  not  be  treated  as  a  disposition.  This  paragraph  shall 
only  apply  to  securities  which,  at  the  time  the  securities  were 
acquired  by  the  plan,  were  regularly  traded  on  an  established 
securities  market. 
"(e)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  Liability  for  payment  of  taxes. — The  tax  imposed  by 
this  section  shall  be  paid  by  the  employer. 

"(2)  Section  133  securities. — The  term  'section  133  securi- 
ties' means  employer  securities  acquired  by  an  employee  stock 
ownership  plan  in  a  transaction  to  which  section  133  applied, 
except  that  such  term  shall  not  include — 

"(A)  qualified  securities  (as  defined  in  section  4978(e)(2)), 

or 

"(B)  qualified  employer  securities  (as  defined  in  section 
4978A(f)(2),  as  in  effect  on  the  day  before  the  date  of  the  en- 
actment of  this  section). 
"(3)  Disposition. — The  term  'disposition'  includes  any  distri- 
bution. 

"(4)  Ordering  rules. — For  ordering  rules  for  dispositions  of 
employer  securities,  see  section  4978(b)(2). " 

(2)  Conforming  amendment. — The  table  of  sections  for  chap- 
ter 43  is  amended  by  inserting  after  the  item  relating  to  section 
4978A  the  following  new  item: 

"Sec.  4978B.  Tax  on  disposition  of  employer  securities  to  which  sec- 
tion 133  applied. ". 

(e)  Reporting  Requirements. — Section  6047  (relating  to  informa- 
tion reports  relating  to  certain  trusts  or  annuity  plans)  is  amended 
by  redesignating  subsection  (e)  as  subsection  (f)  and  by  inserting 
after  subsection  (d)  the  following  new  subsection: 

"(e)  Employee  Stock  Ownership  Plans. — The  Secretary  shall  re- 
quire— 

"(1)  any  employer  maintaining,  or  the  plan  administrator 
(within  the  meaning  of  section  414(g))  of  o,n  employee  stock 
ownership  plan — 

"(A)  which  acquired  stock  in  a  transaction  to  which  sec- 
tion 133  applies,  or 

"(B)  which  holds  stock  with  respect  to  which  section 
404(k)  applies  to  dividends  paid  on  such  stock, 
"(2)  any  person  making  or  holding  a  loan  to  which  section 
133  applies,  or 

"(3)  both  such  employer  or  plan  administrator  and  such 
person, 

to  make  returns  and  reports  regarding  such  plan,  transaction,  or 
loan  to  the  Secretary  and  to  such  other  persons  as  the  Secretary  may 
prescribe.  Such  returns  and  reports  shall  be  made  in  such  form, 
shall  be  made  at  such  time,  and  shall  contain  such  information  as 
the  Secretary  may  prescribe.  " 

(f)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  this  subsection,  the 
amendments  made  by  this  section  shall  apply  to  loans  made 
after  July  10,  1989. 

(2)  Binding  commitment  exceptions. — 
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(A)  The  amendments  made  by  this  section  shall  not  apply 
to  any  loan — 

(i)  which  is  made  pursuant  to  a  binding  written  com- 
mitment in  effect  on  June  6,  1989,  and  at  all  times 
thereafter  before  such  loan  is  made,  or 

(ii)  to  the  extent  that  the  proceeds  of  such  loan  are 
used  to  acquire  employer  securities  pursuant  to  a  writ- 
ten binding  contract  (or  tender  offer  registered  with  the 
Securities  and  Exchange  Commission)  in  effect  on  June 
6,  1989,  and  at  all  times  thereafter  before  such  securi- 
ties are  acquired. 

(B)  The  amendments  made  by  this  section  shall  not  apply 
to  any  loan  to  which  subparagraph  (A)  does  not  apply 
which  is  made  pursuant  to  a  binding  written  commitment 
in  effect  on  July  10,  1989,  and  at  all  times  thereafter  before 
such  loan  is  made.  The  preceding  sentence  shall  only  apply 
to  the  extent  that  the  proceeds  of  such  loan  are  used  to  ac- 
quire employer  securities  pursuant  to  a  written  binding  con- 
tract (or  tender  offer  registered  with  the  Securities  and  Ex- 
change Commission)  in  effect  on  July  10,  1989,  and  at  all 
times  thereafter  before  such  securities  are  acquired. 

(C)  The  amendments  made  by  this  section  shall  not  apply 
to  any  loan  made  on  or  before  July  10,  1992,  pursuant  to  a 
written  agreement  entered  into  on  or  before  July  10,  1989,  if 
such  agreement  evidences  the  intent  of  the  borrower  on  a 
periodic  basis  to  enter  into  securities  acquisition  loans  de- 
scribed in  section  133(b)(1)(B)  of  the  Internal  Revenue  Code 
of  1986  (as  in  effect  on  the  day  before  the  date  of  the  enact- 
ment of  this  Act).  The  preceding  sentence  shall  apply  only 
if  one  or  more  securities  acquisition  loans  were  made  to  the 
borrower  on  or  before  July  10,  1989. 

(3)  Refinancings. — The  amendments  made  by  this  section 
shall  not  apply  to  loans  made  after  July  10,  1989,  to  refinance 
securities  acquisition  loans  (determined  without  regard  to  sec- 
tion 133(b)(2)  of  the  Internal  Revenue  Code  of  1986)  made  on  or 
before  such  date  or  to  refinance  loans  described  in  this  para- 
graph or  paragraph  (2),  (4),  or  (5)  if— 

(A)  such  refinancing  loans  meet  the  requirements  of  such 
section  133  of  such  Code  (as  in  effect  before  such  amend- 
ments) applicable  to  such  loans, 

(B)  immediately  after  the  refinancing  the  principal 
amount  of  the  loan  resulting  from  the  refinancing  does  not 
exceed  the  principal  amount  of  the  refinanced  loan  (imme- 
diately before  the  refinancing),  and 

(C)  the  term  of  such  refinancing  loan  does  not  extend 
beyond  the  later  of— 

(i)  the  last  day  of  the  term  of  the  original  securities 
acquisition  loan,  or 

(ii)  the  last  day  of  the  7-year  period  beginning  on  the 
date  the  original  securities  acquisition  loan  was  made. 

For  purposes  of  this  paragraph,  the  term  "securities  acquisition 
loan "  shall  include  a  loan  from  a  corporation  to  an  employee 
stock  ownership  plan  described  in  section  133(b)(3)  of  such  Code. 
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(4)  Collective  bargaining  agreements. — The  amendments 
made  by  this  section  shall  not  apply  to  any  loan  to  the  extent 
such  loan  is  used  to  acquire  employer  securities  for  an  employee 
stock  ownership  plan  pursuant  to  a  collective  bargaining  agree- 
ment which  sets  forth  the  material  terms  of  such  employee  stock 
ownership  plan  and  which  was  agreed  to  on  or  before  June  6, 
1989,  by  one  or  more  employers  and  employee  representatives 
(and  ratified  on  or  before  such  date  or  within  a  reasonable 
period  thereafter). 

(5)  Filings  with  united  states. — The  amendments  made  by 
this  section  shall  not  apply  to  any  loan  the  aggregate  principal 
amount  of  which  was  specified  in  a  filing  with  an  agency  of  the 
United  States  on  or  before  June  6,  1989,  if— 

(A)  such  filing  specifies  such  loan  is  to  be  a  securities  ac- 
quisition loan  for  purposes  of  section  133  of  the  Internal 
Revenue  Code  of  1986  and  such  filing  is  for  the  registration 
required  to  permit  the  offering  of  such  loan,  or 

(B)  such  filing  is  for  the  approval  required  in  order  for 
the  employee  stock  ownership  plan  to  acquire  more  than  a 
certain  percentage  of  the  stock  of  the  employer. 

(6)  30-PERCENT  TEST  SUBSTITUTED  FOR   50-PERCENT  TEST  IN 

case  of  certain  loans. — In  the  case  of  a  loan  to  which  the 
amendments  made  by  this  section  apply — 

(A)  which  is  made  before  November  18,  1989,  or 

(B)  with  respect  to  which  such  amendments  would  not 
apply  if  paragraph  (2)(A)  were  applied  by  substituting  "No- 
vember 17,  1989"  for  "June  6,  1989"  each  place  it  appears, 

section  133(b)(6)(A)  of  the  Internal  Revenue  Code  of  1986  (as 
added  by  subsection  (a))  shall  be  applied  by  substituting  "at 
least  30  percent"  for  "more  than  50  percent"  and  section 
4978B(c)(l)(B)  of  such  Code  (as  added  by  subsection  (d))  shall  be 
applied  by  substituting  "less  than  30 percent"  for  "50 percent  or 
less".  The  preceding  sentence  shall  apply  to  any  loan  which  is 
used  to  refinance  a  loan  described  in  such  sentence  if  the  re- 
quirements of  subparagraphs  (A),  (B),  and  (C)  of  paragraph  (3) 
are  met  with  respect  to  the  refinancing  loan. 

SEC.  7302.  LIMITATIONS  ON  DEDUCTIONS  FOR  DIVIDENDS  PAID  ON  EMPLOY- 
ER SECURITIES. 

(a)  In  General. — Subsection  (k)  of  section  404  is  amended  to  read 
as  follows: 

"(k)  Deduction  for  Dividends  Paid  on  Certain  Employer  Se- 
curities.— 

"(1)  General  rule. — In  the  case  of  a  corporation,  there  shall 
be  allowed  as  a  deduction  for  a  taxable  year  the  amount  of  any 
applicable  dividend  paid  in  cash  by  such  corporation  during 
the  taxable  year  with  respect  to  applicable  employer  securities. 
Such  deduction  shall  be  in  addition  to  the  deductions  allowed 
under  subsection  (a). 

"(2)  Applicable  dividend. — For  purposes  of  this  subsection — 
"(A)  In  general. — The  term  'applicable  dividend'  means 
any  dividend  which,  in  accordance  with  the  plan  provi- 
sions— 
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"(i)  is  paid  in  cash  to  the  participants  in  the  plan  or 
their  beneficiaries, 

"(ii)  is  paid  to  the  plan  and  is  distributed  in  cash  to 
participants  in  the  plan  or  their  beneficiaries  not  later 
than  90  days  after  the  close  of  the  plan  year  in  which 
paid,  or 

"(Hi)  is  used  to  make  payments  on  a  loan  described 
in  subsection  (a)(9)  the  proceeds  of  which  were  used  to 
acquire  the  employer  securities  (whether  or  not  allocat- 
ed to  participants)  with  respect  to  which  the  dividend 
is  paid. 

"(B)  Limitation  on  certain  dividends. — A  dividend  de- 
scribed in  subparagraph  (A)(iii)  which  is  paid  with  respect 
to  any  employer  security  which  is  allocated  to  a  participant 
shall  not  be  treated  as  an  applicable  dividend  unless  the 
plan  provides  that  employer  securities  with  a  fair  market 
value  of  not  less  than  the  amount  of  such  dividend  are  al- 
located to  such  participant  for  the  year  which  (but  for  sub- 
paragraph (A))  such  dividend  would  have  been  allocated  to 
such  participant. 
11  (3)  Applicable  employer  securities. — For  purposes  of  this 
subsection,  the  term  'applicable  employer  securities '  means,  with 
respect  to  any  dividend,  employer  securities  which  are  held  on 
the  record  date  for  such  dividend  by  an  employee  stock  owner- 
ship plan  which  is  maintained  by — 

"(A)  the  corporation  paying  such  dividend,  or 

"(B)  any  other  corporation  which  is  a  member  of  a  con- 
trolled group  of  corporations  (within  the  meaning  of  section 
409(l)(4))  which  includes  such  corporation. 
"(4)  Time  for  deduction. — 

"(A)  In  general. — The  deduction  under  paragraph  (1) 
shall  be  allowable  in  the  taxable  year  of  the  corporation  in 
which  the  dividend  is  paid  or  distributed  to  a  participant 
or  his  beneficiary. 

"(B)  Repayment  of  loans. — In  the  case  of  an  applicable 
dividend  described  in  clause  (Hi)  of  paragraph  (2)(A),  the 
deduction  under  paragraph  (1)  shall  be  allowable  in  the 
taxable  year  of  the  corporation  in  which  such  dividend  is 
used  to  repay  the  loan  described  in  such  clause. 
"(5)  Other  rules. — For  purposes  of  this  subsection — 

"(A)  Disallowance  of  deduction. — The  Secretary  may 
disallow  the  deduction  under  paragraph  (1)  for  any  divi- 
dend if  the  Secretary  determines  that  such  dividend  consti- 
tutes, in  substance,  an  evasion  of  taxation. 

"(B)  Plan  qualification. — A  plan  shall  not  be  treated 
as  violating  the  requirements  of  section  401,  409,  or 
4975(e)(7),  or  as  engaging  in  a  prohibited  transaction  for 
purposes  of  section  4975(d)(3),  merely  by  reason  of  any  pay- 
ment or  distribution  described  in  paragraph  (2)(A). 
"(6)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Employer  securities. — The  term  'employer  securi- 
ties' has  the  meaning  given  such  term  by  section  409(1). 

"(B)  Employee  stock  ownership  plan. — The  term  'em- 
ployee stock  ownership  plan'  has  the  meaning  given  such 
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term  by  section  4975(e)(7).  Such  term  includes  a  tax  credit 
employee  stock  ownership  plan  (as  defined  in  section  409). " 
(b)  Effective  Date. — 

(1)  In  general. — The  amendment  made  by  this  section  shall 
apply  to  employer  securities  acquired  after  August  4,  1989. 

(2)  Securities  acquired  with  certain  loans. — The  amend- 
ment made  by  this  section  shall  not  apply  to  employer  securities 
acquired  after  August  4,  1989,  which  are  acquired — 

(A)  with  the  proceeds  of  any  loan  which  was  made  pursu- 
ant to  a  binding  written  commitment  in  effect  on  August  4, 
1989,  and  at  all  times  thereafter  before  such  loan  is  made, 
and 

(B)  pursuant  to  a  written  binding  contract  (or  tender  offer 
registered  with  the  Securities  and  Exchange  Commission) 
in  effect  on  August  4,  1989,  and  at  all  times  thereafter 
before  such  securities  are  acquired. 

SEC.  7303.  3-YEAR  HOLDING  PERIOD  REQUIRED  BEFORE  SECTION  1042 
SALE. 

(a)  In  General. — Section  1042(b)  (relating  to  requirements  to 
qualify  for  nonrecognition)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph: 

('(4)  3-year  holding  period. — The  taxpayer's  holding  period 
with  respect  to  the  qualified  securities  is  at  least  3  years  (deter- 
mined as  of  the  time  of  the  sale). " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  sales  after  July  10,  1989. 

SEC.  7304.  REPEAL  OF  CERTAIN  PROVISIONS  RELATING  TO  EMPLOYEE 
STOCK  OWNERSHIP  PLANS. 

(a)  Estate  Tax  Deduction. — 

(1)  In  general. — Section  2057  (relating  to  sales  of  employer 
securities  to  employee  stock  ownership  plans  or  worker-owned 
corporations)  is  hereby  repealed. 

(2)  Conforming  amendments. — 

(A)  Paragraph  (1)  of  section  409(n)  is  amended — 

(i)  by  striking  uor  section  2057"  each  place  it  appears, 

(ii)  by  striking  "or  any  decedent  if  the  executor  of  the 
estate  of  such  decedent  makes  a  qualified  sale  to  which 
section  2057  applies"  in  subparagraph  (A)(i)  thereof, 
and 

(Hi)  by  striking  "or  the  decedent"  in  subparagraph 
(A)(ii)  thereof. 

(B)  Paragraphs  (2)(C)(i)  and  (3)(A)(ii)  of  section  409(n)  are 
each  amended  by  striking  "or  section  2057". 

(C)  (i)  Section  4978 A  is  hereby  repealed. 

(ii)  Section  4978(b)(2)  is  amended  by  striking  "(determined 
as  if  such  securities  were  disposed  of  in  the  order  described 
in  section  4978A(e)). "  and  inserting  "determined  as  if  such 
securities  were  disposed  of— 

"(A)  first,  from  section  133  securities  (as  defined  in  sec- 
tion 4978B(e)(2))  acquired  during  the  3-year  period  ending 
on  the  date  of  such  disposition,  beginning  with  the  securi- 
ties first  so  acquired. 
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"(B)  second,  from  section  133  securities  (as  so  defined)  ac- 
quired before  such  3-year  period  unless  such  securities  (or 
proceeds  from  the  disposition)  have  been  allocated  to  ac- 
counts of  participants  or  beneficiaries." 

"(C)  third,  from  qualified  securities  to  which  section  1042 
applied  acquired  during  the  3-year  period  ending  on  the 
date  of  the  disposition,  beginning  with  the  securities  first 
so  acquired,  and 

"(D)  then  from  any  other  employer  securities. 
If  subsection  (d)  or  section  lf.978B(d)  applies  to  a  disposition,  the 
disposition  shall  be  treated  as  made  from  employer  securities  in 
the  opposite  order  of  the  preceding  sentence.  " 

(Hi)  The  table  of  sections  for  chapter  43  is  amended  by 
striking  the  item  relating  to  section  4978A. 

(D)  Section  4979A  is  amended — 

(i)  by  striking  "or  section  2057"  in  subsection  (b)(1), 
and 

(ii)  by  striking  "or  section  2057(d)"  in  subsection 

(c)(2). 

(E)  The  table  of  sections  for  part  IV  of  subchapter  A  of 
chapter  11  is  amended  by  striking  the  item  relating  to  sec- 
tion 2057. 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  the  estates  of  decedents  dying  after  the  date 
of  the  enactment  of  this  Act. 

(b)  Liability  for  Payment  of  Estate  Tax. — 

(1)  In  general. — Section  2210  (relating  to  liability  for  pay- 
ment in  case  of  transfer  of  employer  securities)  is  hereby  re- 
pealed. 

(2)  Conforming  amendments. — 

(A)  Section  2002  is  amended  by  striking  "Except  as  pro- 
vided in  section  2210,  the"  and  inserting  "The". 

(B)  Section  6018  is  amended  by  striking  subsection  (c). 

(C)  The  table  of  sections  for  subchapter  C  of  chapter  11  is 
amended  by  striking  the  item  relating  to  section  2210. 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  estates  of  decedents  dying  after  July  12, 
1989. 

(c)  Limitations  on  Defined  Contribution  Plans. — 

(1)  In  general. — Paragraph  (6)  of  section  415(c)  is  amended 
to  read  as  follows: 

"(6)  Special  rule  for  employee  stock  ownership  plans. — 
If  no  more  than  one-third  of  the  employer  contributions  to  an 
employee  stock  ownership  plan  (as  described  in  section 
4975(e)(7))  for  a  year  which  are  deductible  under  paragraph  (9) 
of  section  404(a)  are  allocated  to  highly  compensated  employees 
(within  the  meaning  of  section  414(a)),  the  limitations  imposed 
by  this  section  shall  not  apply  to — 

"(A)  forfeitures  of  employer  securities  (within  the  mean- 
ing of  section  409)  under  such  an  employee  stock  ownership 
plan  if  such  securities  were  acquired  with  the  proceeds  of  a 
loan  (as  described  in  section  404(a)(9)(A)),  or 
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"(B)  employer  contributions  to  such  an  employee  stock 
ownership   plan    which    are    deductible    under  section 
404(a)(9)(B)  and  charged  against  the  participant's  account. " 
(2)  Effective  date. — The  amendment  made  by  this  subsec- 
tion shall  apply  to  years  beginning  after  July  12,  1989. 
(d)  Special  Rules  Relating  to  Net  Operating  Losses. — 

(1)  In  general. — Section  382(l)(3)  is  amended  by  striking  sub- 
paragraph (C)  and  by  redesignating  subparagraph  .(D)  as  sub- 
paragraph (C). 

(2)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  acquisitions  of  employer  securities  after  July 
12,  1989,  except  that  such  amendments  shall  not  apply  to  acqui- 
sitions after  July  12,  1989,  pursuant  to  a  written  binding  con- 
tract in  effect  on  July  12,  1989,  and  at  all  times  thereafter 
before  such  acquisition. 

PART  II— SECTION  401(H)  ACCOUNTS 

SEC.  7311.  LIMITATION  ON  CONTRIBUTIONS  TO  SECTION  401(h)  ACCOUNTS. 

(a)  In  General. — Section  401(h)  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "In  no  event  shall  the  require- 
ments of  paragraph  (1)  be  treated  as  met  if  the  aggregate  actual  con- 
tributions for  medical  benefits,  when  added  to  actual  contributions 
for  life  insurance  protection  under  the  plan,  exceed  25  percent  of  the 
total  actual  contributions  to  the  plan  (other  than  contributions  to 
fund  past  service  credits)  after  the  date  on  which  the  account  is  es- 
tablished. " 

(b)  Effective  Date.— 

(1)  In  general. — The  amendment  made  by  this  section  shall 
apply  to  contributions  after  October  3,  1989. 

(2)  Transition. — The  amendment  made  by  this  section  shall 
not  apply  to  contributions  made  before  January  1,  1990,  if— 

(A)  the  employer  requested  before  October  3,  1989,  a  pri- 
vate letter  ruling  or  determination  letter  with  respect  to  the 
qualification  of  the  plan  maintaining  the  account  under 
section  401(h)  of  the  Internal  Revenue  Code  of  1986, 

(B)  the  request  sets  forth  a  method  under  which  the 
amount  of  contributions  to  the  account  are  to  be  deter- 
mined on  the  basis  of  cost, 

(C)  such  method  is  permissible  under  section  401(h)  of 
such  Code  under  the  provisions  of  General  Counsel  Memo- 
randum 39785,  and 

(D)  the  Internal  Revenue  Service  issued  before  October  4, 
1989,  a  private  letter  ruling,  determination  letter,  or  other 
letter  providing  that  the  specific  plan  involved  qualifies 
under  section  401(a)  of  such  Code  when  such  method  is 
used,  that  contributions  to  the  account  are  deductible,  or 
acknowledging  that  the  account  would  not  adversely  affect 
the  qualified  status  of  the  plan  (contingent  on  all  phases  of 
the  particular  plan  being  approved). 
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Subtitle  D — Foreign  Provisions 

SEC.  7401.  TAXABLE  YEAR  OF  CERTAIN  FOREIGN  CORPORATIONS. 

(a)  General  Rule. — Subpart  D  of  part  II  of  subchapter  N  of 
chapter  1  (relating  to  miscellaneous  provisions)  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"SEC.  898.  TAXABLE  YEAR  OF  CERTAIN  FOREIGN  CORPORATIONS. 

"(a)  General  Rule. — For  purposes  of  this  title,  the  taxable  year 
of  any  specified  foreign  corporation  shall  be  the  required  year  deter- 
mined under  subsection  (c). 

"(b)  Specified  Foreign  Corporation. — For  purposes  of  this  sec- 
tion— 

"(1)  In  general. — The  term  'specified  foreign  corporation' 
means  any  foreign  corporation — 
"(A)  which  is — 

"(i)  treated  as  a  controlled  foreign  corporation  for 
any  purpose  under  subpart  F  of  part  III  of  this  sub- 
chapter, or 

(ii)  a  foreign  personal  holding  company  (as  defined 
in  section  552),  and 
"(B)  with  respect  to  which  the  ownership  requirements  of 
paragraph  (2)  are  met. 
"(2)  Ownership  requirements.— 

"(A)  In  general. — The  ownership  requirements  of  this 
paragraph  are  met  with  respect  to  any  foreign  corporation 
if  a  United  States  shareholder  owns,  on  each  testing  day, 
more  than  50  percent  of— 

"(i)  the  total  voting  power  of  all  classes  of  stock  of 
such  corporation  entitled  to  vote,  or 

"(ii)  the  total  value  of  all  classes  of  stock  of  such  cor- 
poration. 

"(B)  Ownership. — For  purposes  of  subparagraph  (A),  the 
rules  of  subsections  (a)  and  (b)  of  section  958  and  sections 
551(f)  and  554,  whichever  are  applicable,  shall  apply  in  de- 
termining ownership. 
"(3)  United  states  shareholder. — 

"(A)  In  general. — The  term  'United  States  shareholder' 
has  the  meaning  given  to  such  term  by  section  951(b),  except 
that,  in  the  case  of  a  foreign  corporation  having  related 
person  insurance  income  (as  defined  in  section  953(c)(2)),  the 
Secretary  may  treat  any  person  as  a  United  States  share- 
holder for  purposes  of  this  section  if  such  person  is  treated 
as  a  United  States  shareholder  under  section  953(c)(1). 

"(B)  Foreign  personal  holding  companies. — In  the 
case  of  any  foreign  personal  holding  company  (as  defined  in 
section  552)  which  is  not  a  specified  foreign  corporation  by 
reason  of  paragraph  (l)(A)(i),  the  term  'United  States  share- 
holder' means  any  person  who  is  treated  as  a  United  States 
shareholder  under  section  551. 
"(c)  Determination  of  Required  Year. — 

"(1)  Controlled  foreign  corporations. — 
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"(A)  In  general. — In  the  case  of  a  specified  foreign  cor- 
poration described  in  subsection  (b)(l)(A)(i),  the  required 
year  is — 

"(i)  the  majority  U.S.  shareholder  year,  or 
(ii)  if  there  is  no  majority  U.S.  shareholder  year,  the 
taxable  year  prescribed  under  regulations. 
"(B)  1-month  deferral  allowed. — A  specified  foreign 
corporation  may  elect,  in  lieu  of  the  taxable  year  under  sub- 
paragraph (A)(i),  a  taxable  year  beginning  1  month  earlier 
than  the  majority  U.S.  shareholder  year. 
"(C)  Majority  u.s.  shareholder  year. — 

"(i)  In  general. — For  purposes  of  this  subsection,  the 
term  'majority  U.S.  shareholder  year'  means  the  tax- 
able year  (if  any)  which,  on  each  testing  day,  constitut- 
ed the  taxable  year  of— 

"(I)  each  United  States  shareholder  described  in 
subsection  (b)(2)(A),  and 

"(II)  each  United  States  shareholder  not  de- 
scribed in  subclause  (I)  whose  stock  was  treated  as 
owned  under  subsection  (b)(2)(B)  by  any  sharehold- 
er described  in  such  subclause, 
"(ii)  Testing  day. — The  testing  days  shall  be — 

"(I)  the  first  day  of  the  corporations  taxable 
year  (determined  without  regard  to  this  section),  or 
"(II)  the  days  during  such  representative  period 
as  the  Secretary  may  prescribe. 
"(2)  Foreign  personal  holding  companies. — In  the  case  of 
a  foreign  personal  holding  company  described  in  subsection 
(b)(3)(B),  the  required  year  shall  be  determined  under  paragraph 
(IX  except  that  subparagraph  (B)  of  paragraph  (1)  shall  not 
apply. " 

(b)  Treatment  of  Dividends  Paid  After  Close  of  Taxable 
Year. — 

(1)  In  general. — Section  563  is  amended  by  redesignating 
subsection  (c)  as  subsection  (d)  and  by  inserting  after  subsection 
(b)  the  following  new  subsection: 
"(c)  Foreign  Personal  Holding  Company  Tax. — 

"(1)  In  general. — In  the  determination  of  the  dividends  paid 
deduction  for  purposes  of  part  III,  a  dividend  paid  after  the 
close  of  any  taxable  year  and  on  or  before  the  15th  day  of  the 
3rd  month  following  the  close  of  such  taxable  year  shall,  to  the 
extent  the  company  designates  such  dividend  as  being  taken 
into  account  under  this  subsection,  be  considered  as  paid  during 
such  taxable  year.  The  amount  allowed  as  a  deduction  by 
reason  of  the  application  of  this  subsection  with  respect  to  any 
taxable  year  shall  not  exceed  the  undistributed  foreign  personal 
holding  company  income  of  the  corporation  for  the  taxable  year 
computed  without  regard  to  this  subsection. 

"(2)  Special  rules. — In  the  case  of  any  distribution  referred 
to  in  paragraph  (1) — 

"(A)  paragraph  (1)  shall  apply  only  if  such  distribution  is 
to  the  person  who  was  the  shareholder  of  record  (as  of  the 
last  day  of  the  taxable  year  of  the  foreign  personal  holding 
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company)  with  respect  to  the  stock  for  which  such  distribu- 
tion is  made, 

"(B)  the  determination  of  the  person  required  to  include 
such  distribution  in  gross  income  shall  be  made  under  the 
principles  of  section  551(f),  and 

"(C)  any  person  required  to  include  such  distribution  in 
gross  or  distributable  net  income  shall  include  such  distri- 
bution in  income  for  such  person's  taxable  year  in  which 
the  taxable  year  of  the  foreign  personal  holding  company 
ends. " 

(2)  Conforming  amendment. — Subsection  (d)  of  section  563 
(as  redesignated  by  paragraph  (1))  is  amended  by  striking  "sub- 
section (a)  or  (b)"  and  inserting  "subsection  (a),  (b),  or  (c)". 

(c)  Clerical  Amendment. — The  table  of  sections  for  subpart  D  of 
part  II  of  subchapter  N  of  chapter  1  is  amended  by  adding  at  the 
end  thereof  the  following  new  item: 

"Sec.  898.  Taxable  year  of  certain  foreign  corporations.  " 

(d)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  of  foreign  corporations  beginning  after 
July  10,  1989. 

(2)  Special  rules. — If  any  foreign  corporation  is  required  by 
the  amendments  made  by  this  section  to  change  its  taxable  year 
for  its  first  taxable  year  beginning  after  July  10,  1989 — 

(A)  such  change  shall  be  treated  as  initiated  by  the  tax- 
payer, 

(B)  such  change  shall  be  treated  as  having  been  made 
with  the  consent  of  the  Secretary  of  the  Treasury  or  his  del- 
egate, and 

(C)  if,  by  reason  of  such  change,  any  United  States  person 
is  required  to  include  in  gross  income  for  1  taxable  year 
amounts  attributable  to  2  taxable  years  of  such  foreign  cor- 
poration, the  amount  which  would  otherwise  be  required  to 
be  included  in  gross  income  for  such  1  taxable  year  by 
reason  of  the  short  taxable  year  of  the  foreign  corporation 
resulting  from  such  change  shall  be  included  in  gross 
income  ratably  over  the  ^-taxable-year  period  beginning 
with  such  1  taxable  year. 

SEC.  7402.  LIMITATION  ON  USE  OF  DECONSOLIDATION  TO  AVOID  FOREIGN 

tax  credit  limit  a  TIONS. 
(a)  General  Rule. — Section  904  (relating  to  limitations  on  for- 
eign tax  credit)  is  amended  by  redesignating  subsection  (i)  as  subsec- 
tion (j)  and  by  inserting  after  subsection  (h)  the  following  new  sub- 
section: 

"(i)  Limitation  on  Use  of  Deconsolidation  To  Avoid  Foreign 
Tax  Credit  Limitations. — If  2  or  more  domestic  corporations 
would  be  members  of  the  same  affiliated  group  if— 

"(1)  section  1504(b)  were  applied  without  regard  to  the  excep- 
tions contained  therein,  and 

"(2)  the  constructive  ownership  rules  of  section  1563(e)  applied 
for  purposes  of  section  1504(a), 
the  Secretary  may  by  regulations  provide  for  resourcing  the  income 
of  any  of  such  corporations  or  for  modifications  to  the  consolidated 
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return  regulations  to  the  extent  that  such  resourcing  or  modifica- 
tions are  necessary  to  prevent  the  avoidance  of  the  provisions  of  this 
subpart. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  July  10,  1989. 

SEC.  7403.  INFORMATION  WITH  RESPECT  TO  CERTAIN  FOREIGN-OWNED 
CORPORATIONS. 

(a)  25-Percent  Foreign-Owned  Corporations  Required  to 
Report.— 

(1)  Paragraph  (2)  of  section  6038A(a)  is  amended  to  read  as 
follows: 

"(2)  is  25-percent  foreign-owned,  ". 

(2)  Subsection  (c)  of  section  6038A  is  amended  to  read  as  fol- 
lows: 

"(c)  Definitions. — For  purposes  of  this  section — 

"(1)  25-percent  foreign-owned— A  corporation  is  25-percent 
foreign-owned  if  at  least  25  percent  of— 

"(A)  the  total  voting  power  of  all  classes  of  stock  of  such 
corporation  entitled  to  vote,  or 

"(B)  the  total  value  of  all  classes  of  stock  of  such  corpora- 
tion, 

is  owned  at  any  time  during  the  taxable  year  by  1  foreign 
person  (hereinafter  in  this  section  referred  to  as  a  '25-percent 
foreign  shareholder). 

"(2)  Related  party. — The  term  'related  party'  means — 

"(A)  any  25-percent  foreign  shareholder  of  the  reporting 
corporation, 

"(B)  any  person  who  is  related  (within  the  meaning  of 
section  267(b)  or  707(b)(1))  to  the  reporting  corporation  or  to 
a  25-percent  foreign  shareholder  of  the  reporting  corpora- 
tion, and 

"(C)  any  other  person  who  is  related  (within  the  meaning 
of  section  482)  to  the  reporting  corporation. 

"(4)  Foreign  person. — The  term  'foreign  person'  means  any 
person  who  is  not  a  United  States  person.  For  purposes  of  the 
preceding  sentence,  the  term  'United  States  person'  has  the 
meaning  given  to  such  term  by  section  7701(a)(30),  except  that 
any  individual  who  is  a  citizen  of  any  possession  of  the  United 
States  (but  not  otherwise  a  citizen  of  the  United  States)  and 
who  is  not  a  resident  of  the  United  States  shall  not  be  treated 
as  a  United  States  person. 

"(5)  Records. — The  term  'records'  includes  any  books,  papers, 
or  other  data. 

"(6)  Section  318  to  apply. — Section  318  shall  apply  for  pur- 
poses of  paragraphs  (1)  and  (2),  except  that — 

"(A)  '10  percent'  shall  be  substituted  for  '50  percent'  in 
section  318(a)(2)(C),  and 

"(B)  subparagraphs  (A),  (B),  and  (C)  of  section  318(a)(3) 
shall  not  be  applied  so  as  to  consider  a  United  States 
person  as  owning  stock  which  is  owned  by  a  person  who  is 
not  a  United  States  person.  " 

(b)  U.S.  Recordkeeping  Requirements. — Subsection  (a)  of  sec- 
tion 6038A  is  amended  by  inserting  before  the  period  at  the  end 
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thereof  the  following:  "and  such  corporation  shall  maintain  (in  the 
location,  in  the  manner,  and  to  the  extent  prescribed  in  regulations) 
such  records  as  may  be  appropriate  to  determine  the  correct  treat- 
ment of  transactions  with  related  parties  as  the  Secretary  shall  by 
regulations  prescribe  (or  shall  cause  another  person  to  so  maintain 
such  records)". 

(c)  Increase  in  Penalty. — Subsection  (d)  of  section  6038A  is 
amended  to  read  as  follows: 

"(d)  Penalty  for  Failure  To  Furnish  Information  or  Main- 
tain Records. — 

"(1)  In  general. — If  a  reporting  corporation — 

"(A)  fails  to  furnish  (within  the  time  prescribed  by  regu- 
lations) any  information  described  in  subsection  (b),  or 

"(B)  fails  to  maintain  (or  cause  another  to  maintain) 
records  as  required  by  subsection  (a), 
such  corporation  shall  pay  a  penalty  of  $10,000  for  each  taxable 
year  with  respect  to  which  such  failure  occurs. 

"(2)  Increase  in  penalty  where  failure  continues  after 
notification. — If  any  failure  described  in  paragraph  (1)  contin- 
ues for  more  than  90  days  after  the  day  on  which  the  Secretary 
mails  notice  of  such  failure  to  the  reporting  corporation,  such 
corporation  shall  pay  a  penalty  (in  addition  to  the  amount  re- 
quired under  paragraph  (1))  of  $10,000  for  each  30-day  period 
(or  fraction  thereof)  during  which  such  failure  continues  after 
the  expiration  of  such  90-day  period. 

"(3)  Reasonable  cause. — For  purposes  of  this  subsection,  the 
time  prescribed  by  regulations  to  furnish  information  or  main- 
tain records  (and  the  beginning  of  the  90-day  period  after  notice 
by  the  Secretary)  shall  be  treated  as  not  earlier  than  the  last 
day  on  which  (as  shown  to  the  satisfaction  of  the  Secretary)  rea- 
sonable cause  existed  for  failure  to  furnish  the  information  or 
maintain  the  records. " 

(d)  Enforcement  of  Information  Requests. — Section  6038 A  is 
amended  by  redesignating  subsection  (e)  as  subsection  (f)  and  by  in- 
serting after  subsection  (d)  the  following  new  subsection: 

"(e)  Enforcement  of  Requests  for  Certain  Records. — 

"(1)  Agreement  to  treat  corporation  as  agent. — The 
rules  of  paragraph  (3)  shall  apply  to  any  transaction  between 
the  reporting  corporation  and  any  related  party  who  is  a  foreign 
person  unless  such  related  party  agrees  (in  such  manner  and  at 
such  time  as  the  Secretary  shall  prescribe)  to  authorize  the  re- 
porting corporation  to  act  as  such  related  party's  limited  agent 
solely  for  purposes  of  applying  sections  7602,  7603,  and  7604 
with  respect  to  any  request  by  the  Secretary  to  examine  records 
or  produce  testimony  related  to  any  such  transaction  or  with  re- 
spect to  any  summons  by  the  Secretary  for  such  records  or  testi- 
mony. The  appearance  of  persons  or  production  of  records  by 
reason  of  the  reporting  corporation  being  such  an  agent  shall 
not  subject  such  persons  or  records  to  legal  process  for  any  pur- 
pose other  than  determining  the  correct  treatment  under  this 
title  of  any  transaction  between  the  reporting  corporation  and 
such  related  party. 

"(2)  Rules  where  information  not  furnished.— If— 
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"(A)  for  purposes  of  determining  the  correct  treatment 
under  this  title  of  any  transaction  between  the  reporting 
corporation  and  a  related  party  who  is  a  foreign  person,  the 
Secretary  issues  a  summons  to  such  corporation  to  produce 
(either  directly  or  as  agent  for  such  related  party)  any 
records  or  testimony, 

"(B)  such  summons  is  not  quashed  in  a  proceeding  begun 
under  paragraph  (4)  and  is  not  determined  to  be  invalid  in 
a  proceeding  begun  under  section  7604(b)  to  enforce  such 
summons,  and 

"(C)  the  reporting  corporation  does  not  substantially 
comply  in  a  timely  manner  with  such  summons  and  the 
Secretary  has  sent  by  certified  or  registered  mail  a  notice  to 
such  reporting  corporation  that  such  reporting  corporation 
has  not  so  substantially  complied, 
the  Secretary  may  apply  the  rules  of  paragraph  (3)  with  respect 
to  such  transaction  (whether  or  not  the  Secretary  begins  a  pro- 
ceeding to  enforce  such  summons).  If  the  reporting  corporation 
fails  to  maintain  (or  cause  another  to  maintain)  records  as  re- 
quired by  subsection  (a),  and  by  reason  of  that  failure,  the  sum- 
mons is  quashed  in  a  proceeding  described  in  subparagraph  (B) 
or  the  reporting  corporation  is  not  able  to  provide  the  records 
requested  in  the  summons,  the  Secretary  may  apply  the  rules  of 
paragraph  (3)  with  respect  to  any  transaction  to  which  the 
records  relate. 

"(3)  Applicable  rules  in  cases  of  noncompliance. — If  the 
rules  of  this  paragraph  apply  to  any  transaction — 

"(A)  the  amount  of  the  deduction  allowed  under  subtitle 
A  for  any  amount  paid  or  incurred  by  the  reporting  corpo- 
ration to  the  related  party  in  connection  with  such  transac- 
tion, and 

"(B)  the  cost  to  the  reporting  corporation  of  any  property 
acquired  in  such  transaction  from  the  related  party  (or 
transferred  by  such  corporation  in  such  transaction  to  the 
related  party), 

shall  be  the  amount  determined  by  the  Secretary  in  the  Secre- 
tary's sole  discretion  from  the  Secretary's  own  knowledge  or 
from  such  information  as  the  Secretary  may  obtain  through  tes- 
timony or  otherwise. 

"(4)  Judicial  proceedings. — 

"(A)  Proceedings  to  quash. — Notwithstanding  any  law 
or  rule  of  law,  any  reporting  corporation  to  which  the  Sec- 
retary issues  a  summons  referred  to  in  paragraph  (2)(A) 
shall  have  the  right  to  begin  a  proceeding  to  quash  such 
summons  not  later  than  the  90th  day  after  such  summons 
was  issued.  In  any  such  proceeding,  the  Secretary  may  seek 
to  compel  compliance  with  such  summons. 

"(B)  Review  of  secretarial  determination  of  non- 
compliance.— Notwithstanding  any  law  or  rule  of  law,  any 
reporting  corporation  which  has  been  notified  by  the  Secre- 
tary that  the  Secretary  has  determined  that  such  corpora- 
tion has  not  substantially  complied  with  a  summons  re- 
ferred to  in  paragraph  (2)  shall  have  the  right  to  begin  a 
proceeding  to  review  such  determination  not  later  than  the 
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90th  day  after  the  day  on  which  the  notice  referred  to  in 
paragraph  (2)(C)  was  mailed.  If  such  a  proceeding  is  not 
begun  on  or  before  such  90th  day,  such  determination  by 
the  Secretary  shall  be  binding  and  shall  not  be  reviewed  by 
any  court. 

"(C)  Jurisdiction. — The  United  States  district  court  for 
the  district  in  which  the  person  (to  whom  the  summons  is 
issued)  resides  or  is  found  shall  have  jurisdiction  to  hear 
any  proceeding  brought  under  subparagraph  (A)  or  (B).  Any 
order  or  other  determination  in  such  a  proceeding  shall  be 
treated  as  a  final  order  which  may  be  appealed. 

"(D)  Suspension  of  statute  of  limitations. — If  the  re- 
porting corporation  brings  an  action  under  subparagraph 
(A)  or  (B),  the  running  of  any  period  of  limitations  under 
section  6501  (relating  to  assessment  and  collection  of  tax)  or 
under  section  6531  (relating  to  criminal  prosecutions)  with 
respect  to  any  transaction  to  which  the  summons  relates 
shall  be  suspended  for  the  period  during  which  such  pro- 
ceeding, and  appeals  therein,  are  pending.  In  no  event  shall 
any  such  period  expire  before  the  90th  day  after  the  day  on 
which  there  is  a  final  determination  in  such  proceeding. " 
(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  July  10,  1989. 

SEC.  7404.  REPEAL  OF  SPECIAL  TREATMENT  OF  INTEREST  ON  CERTAIN 
FOREIGN  LOANS. 

(a)  General  Rule. — Paragraph  (2)  of  section  1201(e)  of  the  Tax 
Reform  Act  of  1986  is  hereby  repealed. 

(b)  Effective  Date. — The  repeal  made  by  subsection  (a)  shall 
apply  to  taxable  years  beginning  after  December  31,  1989. 

(c)  Exception  for  Certain  Taxpayers  With  Substantial  Loan 
Loss  Reserves. — 

(1)  In  general. — The  repeal  made  by  subsection  (a)  shall  not 
apply  to  any  taxpayer  if,  on  any  financial  statement  filed  by 
such  taxpayer  for  regulatory  purposes  with  respect  to  any  quar- 
ter ending  during  the  period  beginning  on  March  31,  1989  and 
ending  on  December  31,  1989,  such  taxpayer  showed  loss  re- 
serves against  its  qualified  loans  equal  to  at  least  25  percent  of 
the  amount  of  such  loans. 

(2)  Definitions  and  special  rules. — For  purposes  of  this 
subsection — 

(A)  Qualified  loan. — The  term  "qualified  loan"  has  the 
meaning  given  such  term  by  section  1201(e)(2)(H)  of  the  Tax 
Reform  Act  of  1986  (as  in  effect  before  its  repeal  by  subsec- 
tion (a)). 

(B)  Parent-subsidiary  controlled  groups. — In  the  case 
of  any  taxpayer  which  is  a  member  of  a  parent-subsidiary 
controlled  group  (as  defined  in  section  585(c)(5)(A)),  this 
subsection  shall  be  applied  by  treating  all  members  of  such 
group  as  1  taxpayer. 
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Subtitle  E — Excise  Tax  Provisions 

SEC.  7501.  1-YEAR  SUSPENSION  OF  AUTOMATIC  REDUCTION  IN  AVIATION- 
RELATED  TAXES. 

(a)  In  General. — Subsection  (a)  of  section  Jf283  (relating  to  reduc- 
tion in  aviation-related  taxes  in  certain  cases)  is  amended  by  strik- 
ing "1990"  and  inserting  "1991". 

(b)  Conforming  Amendments. — 

(1)  Clause  (i)  of  section  42 8 3(b)(1)(A)  is  amended  by  striking 
"1988  and  1989"  and  inserting  "1989  and  1990". 

(2)  Paragraph  (3)  of  section  4283(b)  is  amended — 

(A)  by  striking  "1990"  and  inserting  "1991",  and 

(B)  by  striking  "1989"  and  inserting  "1990". 

(3)  Subsection  (q)  of  section  6427  is  amended  by  striking 
"1990"  each  place  it  appears  and  inserting  "1991". 

SEC.   7502.  ACCELERATION  OF  DEPOSIT  REQUIREMENTS  FOR  AIRLINE 
TICKET  TAX. 

(a)  In  General. — Section  6302  (relating  to  mode  or  time  of  collec- 
tion) is  amended  by  redesignating  subsection  (e)  as  subsection  (f)  and 
by  inserting  after  subsection  (d)  the  following  new  subsection: 

"(e)  Time  for  Deposit  of  Taxes  on  Airline  Tickets. — If,  under 
regulations  prescribed  by  the  Secretary,  a  person  is  required  to  make 
deposits  of  any  tax  imposed  by  subsection  (a)  or  (b)  of  section  4261 
with  respect  to  amounts  considered  collected  by  such  person  during 
any  semimonthly  period,  such  deposit  shall  be  made  not  later  than 
the  3rd  day  (not  including  Saturdays,  Sundays,  or  legal  holidays) 
after  the  close  of  the  1st  week  of  the  2nd  semimonthly  period  follow- 
ing the  period  to  which  such  amounts  relate. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  payments  of  taxes  considered  collected  for  semimonth- 
ly periods  beginning  after  June  30,  1990. 

SEC.  7503.  INCREASE  IN  INTERNATIONAL  AIR  PASSENGER  DEPARTURE 
TAX. 

(a)  In  General. — Section  4261(c)  (relating  to  tax  on  use  of  inter- 
national travel  facilities)  is  amended  by  striking  "$3"  and  inserting 
"$6". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  transportation  beginning  after  December 
31,  1989,  which  was  not  paid  for  before  such  date. 

SEC.  7504.  SHIP  PASSENGERS  INTERNATIONAL  DEPARTURE  TAX. 

(a)  In  General. — Chapter  36  (relating  to  certain  other  excise 
taxes)  is  amended  by  inserting  after  subchapter  A  the  following  new 
subchapter: 

"Subchapter  B — T ransportation  by  Water 

"Sec.  4471.  Imposition  of  tax. 

"Sec.  4472.  Definitions  and  special  rules. 

"SEC.  4471.  IMPOSITION  OF  TAX. 

if(a)  In  General. — There  is  hereby  imposed  a  tax  of  $3  per  passen- 
ger on  a  covered  voyage. 

"(b)  By  Whom  Paid. — The  tax  imposed  by  this  section  shall  be 
paid  by  the  person  providing  the  covered  voyage. 
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"(c)  Time  of  Imposition. — The  tax  imposed  by  this  section  shall 
be  imposed  only  once  for  each  passenger  on  a  covered  voyage,  either 
at  the  time  of  first  embarkation  or  disembarkation  in  the  United 
States. 

"SEC.  4472.  DEFINITIONS. 

"For  purposes  of  this  subchapter — 
"(1)  Covered  voyage. — 

"(A)  In  general. — The  term  'covered  voyage'  means  a 
voyage  of— 

"(i)  a  commercial  passenger  vessel  which  extends  over 
1  or  more  nights,  or 

"(ii)  a  commercial  vessel  transporting  passengers  en- 
gaged in  gambling  aboard  the  vessel  beyond  the  territo- 
rial waters  of  the  United  States, 
during  which  passengers  embark  or  disembark  the  vessel  in 
the  United  States.  Such  term  shall  not  include  any  voyage 
on  any  vessel  owned  or  operated  by  the  United  States,  a 
State,  or  any  agency  or  subdivision  thereof. 

"(B)  Exception  for  certain  voyages  on  passenger 
vessels. — The  term  'covered  voyage'  shall  not  include  a 
voyage  of  a  passenger  vessel  of  less  than  12  hours  between  2 
ports  in  the  United  States. 
"(2)  Passenger  vessel. — The  term  'passenger  vessel'  means 
any  vessel  having  berth  or  stateroom  accommodations  for  more 
than  16  passengers. " 

(b)  Clerical  Amendments. — The  table  of  subchapters  for  chapter 
36  is  amended  by  inserting  after  the  item  relating  to  subchapter  A 
the  following  new  item: 

"Subchapter  B.  Transportation  by  water.  " 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  voyages  beginning  after  December  31,  1989,  which  were 
not  paid  for  before  such  date. 

(2)  NO  DEPOSITS  REQUIRED  BEFORE  APRIL  1,  1990. — No  deposit 

of  any  tax  imposed  by  subchapter  B  of  chapter  36  of  the  Inter- 
nal Revenue  Code  of  1986,  as  added  by  this  section,  shall  be  re- 
quired to  be  made  before  April  1,  1990. 

SEC.  7505.  OIL  SPILL  LIABILITY  TRUST  FUND  TAX  TO  TAKE  EFFECT  ON  JAN- 
UARY I,  1990. 

(a)  Tax  To  Take  Effect  on  January  1,  1990.— 

(1)  In  general. — Subsection  (f)  of  section  4611  (relating  to  ap- 
plication of  Oil  Spill  Liability  Trust  Fund  financing  rate)  is 
amended  to  read  as  follows: 
"(f)  Application  of  Oil  Spill  Liability  Trust  Fund  Financing 
Rate. — 

"(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
Oil  Spill  Liability  Trust  Fund  financing  rate  under  subsection 
(c)  shall  apply  after  December  31,  1989,  and  before  January  1, 
1995. 

"(2)  NO    TAX   IF    UNOBLIGATED   BALANCE   IN  FUND  EXCEEDS 

$1,000,000,000. — The  Oil  Spill  Liability  Trust  Fund  financing 
rate  shall  not  apply  during  any  calendar  quarter  if  the  Secre- 
tary estimates  that  as  of  the  close  of  the  preceding  calendar 
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quarter  the  unobligated  balance  in  the  Oil  Spill  Liability  Trust 
Fund  exceeds  $1,000,000,000. " 

(b)  5  Cent  Rate  of  Tax. — Subparagraph  (B)  of  section  4611(c)(2) 
is  amended  by  striking  "1.3  cents"  and  inserting  "5  cents". 

(c)  Credit  Against  Oil  Spill  Tax  for  Excess  Amounts  in  the 
Trans-Alaska  Pipeline  Liability  Fund. — Subsection  (d)  of  section 
4612  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence: 

"The  preceding  sentence  shall  also  apply  to  amounts  paid  by  the 
taxpayer  into  the  Trans-Alaska  Pipeline  Liability  Fund  to  the 
extent  of  amounts  transferred  from  such  Fund  into  the  Oil  Spill  Li- 
ability Trust  Fund.  Amounts  may  be  transferred  from  the  Trans- 
Alaska  Pipeline  Liability  Fund  into  the  Oil  Spill  Liability  Trust 
Fund  only  to  the  extent  the  administrators  of  the  Trans-Alaska 
Pipeline  Liability  Fund  determine  that  such  amounts  are  not 
needed  to  satisfy  claims  against  such  Fund.  " 

(d)  Oil  Spill  Liability  Trust  Fund  To  Be  Operating  Fund. — 

(1)  In  general. — For  purposes  of  sections  8032(d)  and  8033(c) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  the  com- 
mencement date  is  January  1,  1990. 

(2)  Conforming  amendments. — 

(A)  Section  9509  (relating  to  Oil  Spill  Liability  Trust 
Fund)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection: 

"(f)  References  to  Comprehensive  Oil  Pollution  Liability 
and  Compensation  Act. — For  purposes  of  this  section,  references  to 
the  Comprehensive  Oil  Pollution  Liability  and  Compensation  Act 
shall  be  treated  as  references  to  any  law  enacted  before  December  31, 
1990,  which  is  substantially  identical  to  subtitle  E  of  title  VI,  or 
subtitle  D  of  title  VIII,  of  H.R.  5300  of  the  99th  Congress  as  passed 
by  the  House  of  Representatives.  " 

(B)  Paragraph  (3)  of  section  9509(b)  is  amended  by  strik- 
ing "(on  the  1st  day  the  Oil  Spill  Liability  Trust  Fund  fi- 
nancing rate  under  section  4611(c)  applies)"  and  inserting 
"(on  January  1,  1990)". 

(C)  Paragraph  (1)  of  section  9509(c)  is  amended  by  strik- 
ing the  last  sentence. 

SEC.  7506.  EXCISE  TAX  ON  SALE  OF  CHEMICALS  WHICH  DEPLETE  THE 
OZONE  LAYER  AND  OF  PRODUCTS  CONTAINING  SUCH  CHEMI- 
CALS. 

(a)  In  General. — Chapter  38  (relating  to  environmental  taxes)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subchap- 
ter: 

"Subchapter  D — Ozone-Depleting  Chemicals,  Etc. 

"Sec.  4681.  Imposition  of  tax. 

"Sec.  4682.  Definitions  and  special  rules. 

"SEC.  4681.  IMPOSITION  OF  TAX. 

"(a)  General  Rule. — There  is  hereby  imposed  a  tax  on — 

"(1)  any  ozone-depleting  chemical  sold  or  used  by  the  manu- 
facturer, producer,  or  importer  thereof,  and 

"(2)  any  imported  taxable  product  sold  or  used  by  the  import- 
er thereof. 
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"(b)  Amount  of  Tax. — 

"(1)  Ozone-depleting  chemicals. — 

"(A)  In  general. — The  amount  of  the  tax  imposed  by 
subsection  (a)  on  each  pound  of  ozone-depleting  chemical 
shall  be  an  amount  equal  to — 

"(i)  the  base  tax  amount,  multiplied  by 
(ii)  the  ozone-depletion  factor  for  such  chemical. 
"(B)  Base  tax  amount  for  years  before  1995. — The 
base  tax  amount  for  purposes  of  subparagraph  (A)  with  re- 
spect to  any  sale  or  use  during  a  calendar  year  before  1995 
is  the  amount  determined  under  the  following  table  for 
such  calendar  year: 

"Calendar  year:  Base  tax  amount 

1990  or  1991   $1.37 

1992   1.67 

1993  or  1994   2.65. 

"(C)  Base  tax  amount  for  years  after  1994. — The  base 
tax  amount  for  purposes  of  subparagraph  (A)  with  respect 
to  any  sale  or  use  during  a  calendar  year  after  1994  shall 
be  the  base  tax  amount  for  1994  increased  by  45  cents  for 
each  year  after  1994- 
"(2)  Imported  taxable  product. — 

"(A)  In  general. — The  amount  of  the  tax  imposed  by 
subsection  (a)  on  any  imported  taxable  product  shall  be  the 
amount  of  tax  which  would  have  been  imposed  by  subsec- 
tion (a)  on  the  ozone-depleting  chemicals  used  as  materials 
in  the  manufacture  or  production  of  such  product  if  such 
ozone-depleting  chemicals  had  been  sold  in  the  United 
States  on  the  date  of  the  sale  of  such  imported  taxable 
product. 

"(B)  Certain  rules  to  apply. — Rules  similar  to  the 
rules  of  paragraphs  (2)  and  (3)  of  section  4671(b)  shall 
apply. 

"SEC.  4682.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Ozone-Depleting  Chemical. — For  purposes  of  this  subchap- 
ter— 

"(1)  In  general. — The  term  'ozone-depleting  chemical'  means 
any  substance — 

"(A)  which,  at  the  time  of  the  sale  or  use  by  the  manufac- 
turer, producer,  or  importer,  is  listed  as  an  ozone-depleting 
chemical  in  the  table  contained  in  paragraph  (2),  and 

"(B)  which  is  manufactured  or  produced  in  the  United 
States  or  entered  into  the  United  States  for  consumption, 
use,  or  warehousing. 
"(2)  Ozone-depleting  chemicals. — 

"Common  name:  Chemical  nomenclature: 

CFC-11   trichlorofluoromethane 

CFC-12   dichlorodifluoromethane 

CFC-11 3   trichlorotrifluoroethane 


CFC-114  

CFC-11 5  

Halon-1211. 
Halon-1301. 


1, 2-dich  loro-1, 1, 2, 2-tetra-fluoroethane. 
chloropentafluoroethane 
bromochlorodifluoromethane. 
bromotrifluoromethane 
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"Common  name:  Chemical  nomenclature: 

Halon-2402.   dibromotetrafluoroethane. 

"(b)  Ozone-Depletion  Factor. — For  purposes  of  this  subchapter, 
the  term  'ozone-depletion  factor'  means,  with  respect  to  an  ozone-de- 
pleting chemical,  the  factor  assigned  to  such  chemical  under  the  fol- 
lowing table: 

"Ozone-depleting  Ozone-depletion 
chemical  factor: 

CFC-11   1.0 

CFC-12   1.0 

CFC-113   0.8 

cFc-m   i.o 

CFC-115   0.6 

Halon-1211   3.0 

Halon-1301   10.0 

Halon-2402   6.0 

"(c)  Imported  Taxable  Product.— For  purposes  of  this  subchap- 
ter— 

"(1)  In  general. — The  term  'imported  taxable  product'  means 
any  product  (other  than  an  ozone-depleting  chemical)  entered 
into  the  United  States  for  consumption,  use,  or  warehousing  if 
any  ozone-depleting  chemical  was  used  as  material  in  the  man- 
ufacture or  production  of  such  product 

"(2)  De  minimis  exception. — The  term  'imported  taxable 
product'  shall  not  include  any  product  specified  in  regulations 
prescribed  by  the  Secretary  as  using  a  de  minimis  amount  of 
ozone-depleting  chemicals  as  materials  in  the  manufacture  or 
production  thereof  The  preceding  sentence  shall  not  apply  to 
any  product  in  which  any  ozone-depleting  chemical  is  used  for 
purposes  of  refrigeration  or  air  conditioning,  creating  an  aerosol 
or  foam,  or  manufacturing  electronic  components. 
"(d)  Exceptions. — 

"(1)  Recycling. — No  tax  shall  be  imposed  by  section  4-681  on 
any  ozone-depleting  chemical  which  is  diverted  or  recovered  in 
the  United  States  as  part  of  a  recycling  process  (and  not  as  part 
of  the  original  manufacturing  or  production  process). 

"(2)  Use  in  further  manufacture.— 

"(A)  In  general. — No  tax  shall  be  imposed  by  section 
4681— 

"(i)  on  the  use  of  any  ozone-depleting  chemical  in  the 
manufacture  or  production  of  any  other  chemical  if  the 
ozone-depleting  chemical  is  entirely  consumed  in  such 
use, 

"(ii)  on  the  sale  by  the  manufacturer,  producer,  or 
importer  of  any  ozone-depleting  chemical — 

"(I)  for  a  use  by  the  purchaser  which  meets  the 
requirements  of  clause  (i),  or 

"(II)  for  resale  by  the  purchaser  to  a  second  pur- 
chaser for  a  use  by  the  second  purchaser  which 
meets  the  requirements  of  clause  (i). 
Clause  (ii)  shall  apply  only  if  the  manufacturer,  producer, 
and  importer,  and  the  1st  and  2d  purchasers  (if  any),  meet 
such  registration  requirements  as  may  be  prescribed  by  the 
Secretary. 
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"(B)  Credit  or  refund. — Under  regulations  prescribed 
by  the  Secretary,  if— 

"(i)  a  tax  under  this  subchapter  was  paid  with  re- 
spect to  any  ozone-depleting  chemical,  and 

u(ii)  such  chemical  was  used  (and  entirely  consumed) 
by  any  person  in  the  manufacture  or  production  of  any 
other  chemical, 
then  an  amount  equal  to  the  tax  so  paid  shall  be  allowed 
as  a  credit  or  refund  (without  interest)  to  such  person  in  the 
same  manner  as  if  it  were  an  overpayment  of  tax  imposed 
by  section  4681. 
"(3)  Exports.— 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  rules  similar  to  the  rules  of  section  4662(e)  (other  than 
section  4662(e)(2)(A)(ii)(II))  shall  apply  for  purposes  of  this 
subchapter. 

"(B)  Limit  on  benefit. — 

"(i)  In  general. — The  aggregate  tax  benefit  allow- 
able under  subparagraph  (A)  with  respect  to  ozone-de- 
pleting chemicals  manufactured  or  produced  by  any 
person  during  a  calendar  year  shall  not  exceed  the  sum 
of- 

"(I)  the  amount  equal  to  the  1986  export  percent- 
age of  the  aggregate  tax  imposed  by  this  subchap- 
ter with  respect  to  ozone-depleting  chemicals  man- 
ufactured or  produced  by  such  person  during  such 
calendar  year  (other  than  chemicals  with  respect  to 
which  subclause  (II)  applies),  and 

"(II)  the  aggregate  tax  imposed  by  this  subchap- 
ter with  respect  to  any  additional  production  al- 
lowance granted  to  such  person  with  respect  to 
ozone-depleting  chemicals  manufactured  or  pro- 
duced by  such  person  during  such  calendar  year  by 
the  Environmental  Protection  Agency  under  40 
CFR  Part  82  (as  in  effect  on  September  14,  1989). 
"(ii)  1986  export  percentage.— A  persons  1986 
export  percentage  is  the  percentage  equal  to  the  ozone- 
depletion  factor  adjusted  pounds  of  ozone-depleting 
chemicals  manufactured  or  produced  by  such  person 
during  1986  which  were  exported  during  1986,  divided 
by  the  ozone-depletion  factor  adjusted  pounds  of  all 
ozone-depleting  chemicals  manufactured  or  produced 
by  such  person  during  1986.  The  percentage  determined 
under  the  preceding  sentence  shall  be  based  on  data 
published  by  the  Environmental  Protection  Agency. 
"(e)  Other  Definitions. — For  purposes  of  this  subchapter — 

"(1)  Importer. — The  term  'importer7  means  the  person  enter- 
ing the  article  for  consumption,  use,  or  warehousing. 

"(2)  United  states. — The  term  'United  States'  has  the  mean- 
ing given  such  term  by  section  4612(a)(4). 
"(f)  Special  Rules. — 

"(1)  Fractional  parts  of  a  pound. — In  the  case  of  a  fraction 
of  a  pound,  the  tax  imposed  by  this  subchapter  shall  be  the 
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same  fraction  of  the  amount  of  such  tax  imposed  on  a  whole 
pound. 

"(2)  Disposition  of  revenues  from  Puerto  rico  and  the 
virgin  islands. — The  provisions  of  subsections  (a)(3)  and  (b)(3) 
of  section  7652  shall  not  apply  to  any  tax  imposed  by  this  sub- 
chapter. 

'(g)  Phase-In  of  Tax  on  Certain  Substances. — 
"(1)  Treatment  for  1990. — 

"(A)  Halons. — The  term  'ozone-depleting  chemical'  shall 
not  include  halon-1211,  halon-1301,  or  halon-2402  with  re- 
spect to  any  sale  or  use  during  1990. 

"(B)  Chemicals  used  in  rigid  foam  insulation. — No 
tax  shall  be  imposed  by  section  4681 — 

"(i)  on  the  use  during  1990  of  any  substance  in  the 
manufacture  of  rigid  foam  insulation, 

"(ii)  on  the  sale  during  1990  by  the  manufacturer, 
producer,  or  importer  of  any  substance — 

"(I)  for  use  by  the  purchaser  in  the  manufacture 
of  rigid  foam  insulation,  or 

"(II)  for  resale  by  the  purchaser  to  a  second  pur- 
chaser for  such  use  by  the  second  purchaser,  or 
"(Hi)  on  the  sale  or  use  during  1990  by  the  importer 
of  any  rigid  foam  insulation. 
Clause  (ii)  shall  apply  only  if  the  manufacturer,  producer,  and 
importer,  and  the  1st  and  2d  purchasers  (if  any)  meet  such  reg- 
istration requirements  as  may  be  prescribed  by  the  Secretary. 
"(2)  Treatment  for  1991,  1992,  and  1993. — 

"(A)  Halons. — The  tax  imposed  by  section  4681  during 
1991,  1992,  or  1993  by  reason  of  the  treatment  of  halon- 
1211,  halon-1301,  and  halon-2402  as  ozone-depleting  chemi- 
cals shall  be  the  applicable  percentage  (determined  under 
the  following  table)  of  the  amount  of  such  tax  which  would 
(but  for  this  subparagraph)  be  imposed. 


'In  the  case  of: 


The  applicable  percentage  is: 
For  sales    For  sales    For  sales 


Halon-1211. 
Halon-1301. 
Halon-2402. 


or  use 
during 

or  use 
during 

or  use 
during 

1991 

1992 

1993 

6.0 

5.0 

3.3 

1.8 

1.5 

1.0 

3.0 

2.5 

1.6. 

"(B)  Chemicals  used  in  rigid  foam  insulation. — In  the 
case  of  a  sale  or  use  during  1991,  1992,  or  1993  on  which  no 
tax  would  have  been  imposed  by  reason  of  paragraph  (1)(B) 
had  such  sale  or  use  occurred  during  1990,  the  tax  imposed 
by  section  4681  shall  be  the  applicable  percentage  (deter- 
mined in  accordance  with  the  following  table)  of  the 
amount  of  such  tax  which  would  (but  for  this  subpara- 
graph) be  imposed. 
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7/i  the  case  of 


The  applicable 


sales  or  use  during: 


percentage  is: 


1991. 
1992. 
1993. 


18 
15 
10. 


"(3)  Overpayments  with  respect  to  chemicals  used  in 
rigid  foam  insulation. — If  any  substance  on  which  tax  was 
paid  under  this  subchapter  is  used  during  1990,  1991,  1992,  or 
1993  by  any  person  in  the  manufacture  of  rigid  foam  insulation, 
credit  or  refund  (without  interest)  shall  be  allowed  to  such 
person  an  amount  equal  to  the  excess  of— 

"(A)  the  tax  paid  under  this  subchapter  on  such  sub- 
stance, over 

"(B)  the  tax  (if  any)  which  would  be  imposed  by  section 
4681  if  such  substance  were  used  for  such  use  by  the  manu- 
facturer, producer,  or  importer  thereof  on  the  date  of  its  use 
by  such  person. 

"Amounts  payable  under  the  preceding  sentence  with  respect  to 
uses  during  the  taxable  year  shall  be  treated  as  described  in  sec- 
tion 34(a)  for  such  year  unless  claim  therefor  has  been  timely 
filed  under  this  paragraph. 
"(h)  Imposition  of  Floor  Stocks  Taxes.— 

"(1)  January  i,  1990,  tax. — On  any  ozone-depleting  chemical 
which  on  January  1,  1990,  is  held  by  any  person  (other  than  the 
manufacturer,  producer,  or  importer  thereof)  for  sale  or  for  use 
in  further  manufacture,  there  is  hereby  imposed  a  floor  stocks 
tax  in  an  amount  equal  to  the  tax  which  would  be  imposed  by 
section  4681  on  such  chemical  if  the  sale  of  such  chemical  by 
the  manufacturer,  producer,  or  importer  thereof  had  occurred 
during  1990. 

"(2)  Other  tax-increase  dates. — 

"(A)  In  general. — If,  on  any  tax-increase  date,  any 
ozone-depleting  chemical  is  held  by  any  person  (other  than 
the  manufacturer,  producer,  or  importer  thereof)  for  sale  or 
for  use  in  further  manufacture,  there  is  hereby  imposed  a 
floor  stocks  tax. 

"(B)  Amount  of  tax. — The  amount  of  the  tax  imposed  by 
subparagraph  (A)  shall  be  the  excess  (if  any)  of— 

"(i)  the  tax  which  would  be  imposed  under  section 
4681  on  such  substance  if  the  sale  of  such  chemical  by 
the  manufacturer,  producer,  or  importer  thereof  had  oc- 
curred on  the  tax-increase  date,  over 

"(ii)  the  prior  tax  (if  any)  imposed  by  this  subchapter 
on  such  substance. 
"(C)  Tax-increase  date. — For  purposes  of  this  para- 
graph, the  term  'tax-increase  date'  means  January  1  of 
1991,  1992,  1993,  and  1994. 
"(3)  Due  date. — The  taxes  imposed  by  this  subsection  on  Jan- 
uary 1  of  any  calendar  year  shall  be  paid  on  or  before  April  1  of 
such  year. 

"(4)  Application  of  other  laws. — All  other  provisions  of 
law,  including  penalties,  applicable  with  respect  to  the  taxes 
imposed  by  section  4681  shall  apply  to  the  floor  stocks  taxes  im- 
posed by  this  subsection. " 
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(b)  Clerical  Amendment. — The  table  of  subchapters  for  chapter 
38  is  amended  by  adding  at  the  end  thereof  the  following  new  item: 

"Subchapter  D.  Ozone-depleting  chemicals,  etc.  " 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
take  effect  on  January  1,  1990. 

(2)  NO  DEPOSITS  REQUIRED  BEFORE  APRIL  1,  1990. — No  deposit 

of  any  tax  imposed  by  subchapter  D  of  chapter  38  of  the  Inter- 
nal Revenue  Code  of  1986,  as  added  by  this  section,  shall  be  re- 
quired to  be  made  before  April  1,  1990. 

(3)  Notification  of  changes  in  international  agree- 
ments.— The  Secretary  of  the  Treasury  or  his  delegate  shall 
notify  the  Committee  on  Ways  and  Means  of  the  House  of  Rep- 
resentatives and  the  Committee  on  Finance  of  the  Senate  of 
changes  in  the  Montreal  Protocol  and  of  other  international 
agreements  to  which  the  United  States  is  a  signatory  relating  to 
ozone-depleting  chemicals. 

SEC.  7507.  ACCELERATION  OF  DEPOSIT  REQUIREMENTS  FOR  GASOLINE 
EXCISE  TAX. 

(a)  In  General. — Section  6302  (relating  to  mode  or  time  of  collec- 
tion), as  amended  by  section  7502,  is  amended  by  redesignating  sub- 
section (f)  as  subsection  (g)  and  by  inserting  after  subsection  (e)  the 
following  new  subsection: 

"(f)  Time  for  Deposit  of  Taxes  on  Gasoline. — 

"(1)  General  rule. — Notwithstanding  section  518  of  the 
Highway  Revenue  Act  of  1982,  any  person  whose  liability  for 
tax  under  section  4081  is  payable  with  respect  to  semimonthly 
periods  shall,  not  later  than  September  27,  make  deposits  of 
such  tax  for  the  period  beginning  on  September  16  and  ending 
on  September  22. 

"(2)  Special  rule  where  due  date  falls  on  Saturday, 
Sunday,  or  holiday. — If,  but  for  this  paragraph,  the  due  date 
under  paragraph  (1)  would  fall  on  a  Saturday,  Sunday,  or  holi- 
day in  the  District  of  Columbia,  such  due  date  shall  be  deemed 
to  be  the  immediately  preceding  day  which  is  not  a  Saturday, 
Sunday,  or  such  a  holiday.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  payments  of  taxes  for  tax  periods  beginning  after  De- 
cember 31,  1989. 

SEC  7508.  TAXATION  OF  BULK  CIGAR  IMPORTS. 

(a)  In  General. — Subsection  (c)  of  section  5704  (relating  to  tobac- 
co products  and  cigarette  papers  and  tubes  released  in  bond  from 
customs  custody)  is  amended  by  inserting  "or  to  a  manufacturer  of 
tobacco  products  or  cigarette  papers  and  tubes  if  such  articles  are 
not  put  up  in  packages,  "  after  "export  warehouse,  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  articles  imported  or  brought  into  the  United  States 
after  the  date  of  the  enactment  of  this  Act. 
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Subtitle  F— Miscellaneous  Provisions 

PART  I— LIMIT  A  TION  ON  NONRECOGNITION  FOR 
CERTAIN  EXCHANGES 

SEC.  7601.  LIKE  KIND  EXCHANGES  BETWEEN  RELATED  PERSONS. 

(a)  Special  Rules  for  Exchanges  Between  Related  Persons, 
Etc. — Section  1031  (relating  to  exchange  of  property  held  for  pro- 
ductive use  or  investment)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsections: 

"(f)  Special  Rules  for  Exchanges  Between  Related  Per- 
sons.— 

"(1)  In  general. — If— 

"(A)  a  taxpayer  exchanges  property  with  a  related  person, 
"(B)  there  is  nonrecognition  of  gain  or  loss  to  the  taxpay- 
er under  this  section  with  respect  to  the  exchange  of  such 
property  (determined  without  regard  to  this  subsection), 
and 

"(C)  before  the  date  2  years  after  the  date  of  the  last 
transfer  which  was  part  of  such  exchange — 

"(i)  the  related  person  disposes  of  such  property,  or 
"(ii)  the  taxpayer  disposes  of  the  property  received  in 
the  exchange  from  the  related  person  which  was  of  like 
kind  to  the  property  transferred  by  the  taxpayer, 
there  shall  be  no  nonrecognition  of  gain  or  loss  under  this  sec- 
tion to  the  taxpayer  with  respect  to  such  exchange;  except  that 
any  gain  or  loss  recognized  by  the  taxpayer  by  reason  of  this 
subsection  shall  be  taken  into  account  as  of  the  date  on  which 
the  disposition  referred  to  in  subparagraph  (C)  occurs. 

"(2)  Certain  dispositions  not  taken  into  account. — For 
purposes  of  paragraph  (1)(C),  there  shall  not  be  taken  into  ac- 
count any  disposition — 

"(A)  after  the  earlier  of  the  death  of  the  taxpayer  or  the 
death  of  the  related  person, 

"(B)  in  a  compulsory  or  involuntary  conversion  (within 
the  meaning  of  section  1033)  if  the  exchange  occurred  before 
the  threat  or  imminence  of  such  conversion,  or 

"(C)  with  respect  to  which  it  is  established  to  the  satisfac- 
tion of  the  Secretary  that  neither  the  exchange  nor  such 
disposition  had  as  one  of  its  principal  purposes  the  avoid- 
ance of  Federal  income  tax. 
"(3)  Related  person. — For  purposes  of  this  subsection,  the 
term  'related  person'  means  any  person  bearing  a  relationship 
to  the  taxpayer  described  in  section  267(b). 

"(4)  Treatment  of  certain  transactions. — This  section 
shall  not  apply  to  any  exchange  which  is  part  of  a  transaction 
(or  series  of  transactions)  structured  to  avoid  the  purposes  of 
this  subsection. 

"(g)  Special  Rule  Where  Substantial  Diminution  of  Risk— 
"(1)  In  general. — If  paragraph  (2)  applies  to  any  property  for 
any  period,  the  running  of  the  period  set  forth  in  subsection 
(f)(1)(C)  with  respect  to  such  property  shall  be  suspended  during 
such  period. 
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"(2)  Property  to  which  subsection  applies. — This  para- 
graph shall  apply  to  any  property  for  any  period  during  which 
the  holder's  risk  of  loss  with  respect  to  the  property  is  substan- 
tially diminished  by — 

"(A)  the  holding  of  a  put  with  respect  to  such  property, 
"(B)  the  holding  by  another  person  of  a  right  to  acquire 
such  property,  or 

"(C)  a  short  sale  or  any  other  transaction. 
"(h)  Special  Rule  for  Foreign  Real  Property. — For  purposes 
of  this  section,  real  property  located  in  the  United  States  and  real 
property  located  outside  the  United  States  are  not  property  of  a  like 
kind. " 
(b)  Effective  Date. — 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  transfers  after 
July  10,  1989,  in  taxable  years  ending  after  such  date. 

(2)  Binding  contract. — The  amendments  made  by  this  sec- 
tion shall  not  apply  to  any  transfer  pursuant  to  a  written  bind- 
ing contract  in  effect  on  July  10,  1989,  and  at  all  times  thereaf- 
ter before  the  transfer. 

PART  II— MINIMUM  TAX  PROVISIONS 

SEC  7611.  SIMPLIFICATION  OF  ADJUSTED  CURRENT  EARNINGS  PREFER- 
ENCE. 

(a)  Elimination  of  Book  Limitations  Applicable  to  Deprecia- 
tion.— 

(1)  In  general. — 

(A)  Clause  (i)  of  section  56(g)(4)(A)  (relating  to  deprecia- 
tion) is  amended  to  read  as  follows: 

(i)  Property  placed  in  service  after  1989. — The 
depreciation  deduction  with  respect  to  any  property 
placed  in  service  in  a  taxable  year  beginning  after  1989 
shall  be  determined  under  the  alternative  system  of 
section  168(g). " 

(B)  Subparagraph  (A)  of  section  56(g)(4)  is  amended  by 
striking  clauses  (v)  and  (vi)  and  by  redesignating  clause 
(vii)  as  clause  (v). 

(2)  Technical  amendment. — Clause  (Hi)  of  section  56(g)(4)(A) 
is  amended  by  inserting  "and  which  is  placed  in  service  in  a 
taxable  year  beginning  before  1990"  after  "thereof)  applies". 

(b)  Treatment  of  Certain  Earnings  and  Profits  Adjust- 
ments.— Subparagraph  (D)  of  section  56(g)(4)  is  amended  to  read  as 
follows: 

"(D)  Certain  other  earnings  and  profits  adjust- 
ments.— 

"(i)  Intangible  drilling  costs. — The  adjustments 
provided  in  section  312(n)(2)(A)  shall  apply  in  the  case 
of  amounts  paid  or  incurred  in  taxable  years  beginning 
after  December  31,  1989. 

"(ii)  Certain  amortization  provisions  not  to 
apply. — Sections  173  and  248  shall  not  apply  to  ex- 
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penditures  paid  or  incurred  in  taxable  year  beginning 
after  December  31,  1989. 

"(Hi)  LIFO  inventory  adjustments. — The  adjust- 
ments provided  in  section  312(n)(4)  shall  apply. 

"(iv)  Installment  sales.— In  the  case  of  any  install- 
ment sale  in  a  taxable  year  beginning  after  December 
31,  1989,  adjusted  current  earnings  shall  be  computed 
as  if  the  corporation  did  not  use  the  installment 
method.  The  preceding  sentence  shall  not  apply  to  the 
applicable  percentage  (as  determined  under  section 
453A)  of  the  gain  from  any  installment  sale  with  re- 
spect to  which  section  453A(a)(l)  applies. " 

(c)  Elimination  of  Book  Limitation  on  Depletion. — Subpara- 
graph (G)  of  section  56(g)(4)  is  amended  to  read  as  follows: 

"(G)  Depletion. — The  allowance  for  depletion  with  re- 
spect to  any  property  placed  in  service  in  a  taxable  year  be- 
ginning after  1989  shall  be  cost  depletion  determined  under 
section  611. " 

(d)  Treatment  of  Certain  Dividends. — Clause  (ii)  of  section 
56(g)(4)(C)  is  amended  to  read  as  follows: 

"(ii)  Special  rule  for  certain  dividends. — 

"(I)  In  general. — Clause  (i)  shall  not  apply  to 
any  deduction  allowable  under  section  243  or  245 
for  any  dividend  which  is  a  100-percent  dividend 
or  which  is  received  from  a  20-percent  owned  cor- 
poration (as  defined  in  section  243(c)(2)),  but  only 
to  the  extent  such  dividend  is  attributable  to 
income  of  the  paying  corporation  which  is  subject 
to  tax  under  this  chapter  (determined  after  the  ap- 
plication of  sections  936  and  921). 

"(II)  100-percent  dividend. — For  purposes  of 
the  subclause  (I),  the  term  '100  percent  dividend' 
means  any  dividend  if  the  percentage  used  for  pur- 
poses of  determining  the  amount  allowable  as  a 
deduction  under  section  243  or  245  with  respect  to 
such  dividend  is  100  percent. " 

(e)  Special  Rule  for  Certain  Dividends  Received  by  Coopera- 
tives.— Subparagraph  (C)  of  section  56(g)(4)  is  amended  by  adding 
at  the  end  thereof  the  following  new  clause: 

"(iv)  Special  rule  for  certain  dividends  received 
by  certain  cooperatives. — In  the  case  of  a  coopera- 
tive described  in  section  927(a)(4),  clause  (i)  shall  not 
apply  to  any  amount  allowable  as  a  deduction  under 
section  245(c). " 

(f)  Technical  and  Conforming  Amendments. — 

(1)  Clause  (i)  of  section  56(g)(4)(H)  is  amended  by  striking 
"after  the  date  of  the  enactment  of  the  Tax  Reform  Act  of 
1986"  and  inserting  "in  a  taxable  year  beginning  after  1989". 

(2)  Clause  (i)  of  section  56(g)(4)(B)  is  amended  by  adding  at 
the  end  thereof  the  following  new  sentence: 

"The  preceding  sentence  shall  not  apply  in  the  case  of 
any  amount  excluded  from  gross  income  under  section 
108  (or  the  corresponding  provisions  of  prior  law).  " 

(3)  Clause  (Hi)  of  section  56(g)(4)(B)  is  hereby  repealed. 
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(4)  Paragraph  (5)  of  section  56(g)  is  amended  by  striking  sub- 
paragraphs (A)  and  (C)  and  by  redesignating  subparagraphs  (B) 
and  (D)  as  subparagraphs  (A)  and  (B),  respectively. 

(5) (A)  Clause  (ii)  of  section  312(n)(2)(A)  is  amended  by  striking 
"in  which  the  production  from  the  well  begins"  and  inserting 
"in  which  such  amount  was  paid  or  incurred1'. 

(B)  Paragraph  (1)  of  section  59(e)  is  amended  by  inserting 
before  the  period  at  the  end  thereof:  "(or,  in  the  case  of  a  quali- 
fied expenditure  described  in  paragraph  (2)(C),  over  the  60- 
month  period  beginning  with  the  month  in  which  such  expendi- 
ture was  paid  or  incurred)". 

(6)  Subsection  (i)  of  section  59  is  amended — 

(A)  by  striking   "interest  shall"  and  inserting  "any 
amount  shall",  and 

(B)  by  striking  "Interest"  in  the  subsection  heading  and 
inserting  "Amounts". 

(g)  Effective  Dates. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  to  tax- 
able years  beginning  after  December  31,  1989. 

(2)  Intangible  drilling  costs. — The  amendments  made  by 
subsection  (f)(5)  shall  apply  to  costs  paid  or  incurred  in  taxable 
years  beginning  after  December  31,  1989. 

(3)  Regulations  on  earnings  and  profits  rules. — Not  later 
than  March  15,  1991,  the  Secretary  of  the  Treasury  or  his  dele- 
gate shall  prescribe  initial  regulations  providing  guidance  as  to 
which  items  of  income  are  included  in  adjusted  current  earn- 
ings under  section  56(g)(4)(B)(i)  of  the  Internal  Revenue  Code  of 
1986  and  which  items  of  deduction  are  disallowed  under  sec- 
tion 56(g)(4)(C)  of  such  Code. 

SEC.  7612.  OTHER  MODIFICATIONS  TO  MINIMUM  TAX. 
(a)  Modification  to  Corporate  Minimum  Tax  Credit. — 

(1)  In  general. — Subparagraph  (B)  of  section  53(d)(1)  (relat- 
ing to  credit  not  allowed  for  exclusion  preferences)  is  amended 
by  adding  at  the  end  thereof  the  following  new  clause: 

"(ii))  Credit  allowable  for  exclusion  prefer- 
ences of  corporations. — In  the  case  of  a  corpora- 
tion— 

"(I)  the  preceding  provisions  of  this  subpara- 
graph shall  not  apply,  and 

"(II)  the  adjusted  net  minimum  tax  for  any  tax- 
able year  is  the  amount  of  the  net  minimum  tax 
for  such  year  increased  by  the  amount  of  any 
credit  not  allowed  under  section  29  solely  by  reason 
of  the  application  of  section  29(b)(5)(B).  " 

(2)  Conforming  amendment. — Clause  (ii)  of  section 
53(d)(1)(B)  is  amended— 

(A)  by  striking  "subsections  (b)(1)  and  (c)(3)"  and  insert- 
ing "subsection  (b)(1)",  and 

(B)  by  striking  the  last  sentence. 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  for  purposes  of  determining  the  adjusted  net 
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minimum  tax  for  taxable  years  beginning  after  December  31, 
1989. 

(b)  Adjustment  for  Disallowed  Portion  of  Orphan  Drug 
Credit. — 

(1)  In  general. — Clauses  (Hi)  and  (iv)  of  section  53(d)(1)(B)  (as 
amended  by  subsection  (a))  are  each  amended  by  inserting  after 
"section  29(d)(5)(B)"  the  following:  "or  not  allowed  under  sec- 
tion 28  solely  by  reason  of  the  application  of  section  28(d)(2)(B)". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  for  purposes  of  determining  the  amount  of  the  mini- 
mum tax  credit  for  taxable  years  beginning  after  December  31, 
1989;  except  that,  for  such  purposes,  section  53(b)(1)  of  the  Inter- 
nal Revenue  Code  of  1986  shall  be  applied  as  if  such  amend- 
ment had  been  in  effect  for  all  prior  taxable  years. 

(c)  Exemption  for  Certain  Home  Construction  Contracts. — 

(1)  In  general. — Paragraph  (3)  of  section  56(a)  (relating  to 
treatment  of  certain  long-term  contracts)  is  amended  by  striking 
"with  respect  to  which  the  requirements  of  clauses  (i)  and  (ii)  of 
section  460(e)(1)(B)  are  met". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  contracts  entered  into  in  taxable  years  beginning 
after  September  30,  1990. 

(d)  Treatment  of  Certain  Research  and  Experimental  Ex- 
penditures.— 

(1)  In  general. — Paragraph  (2)  of  section  56(b)  (relating  to 
circulation  and  research  and  experimental  expenditures)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(D)  Exception  for  certain  research  and  experimen- 
tal expenditures. — If  the  taxpayer  materially  participates 
(within  the  meaning  of  section  469(h))  in  an  activity,  this 
paragraph  shall  not  apply  to  any  amount  allowable  as  a 
deduction  under  section  174(a)  for  expenditures  paid  or  in- 
curred in  connection  with  such  activity.  " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  taxable  years  beginning  after  December  31,  1990. 

(e)  90-Percent  Limitation  on  Foreign  Tax  Credit  Not  To 
Apply  to  Certain  Corporations. — 

(1)  In  general. — Paragraph  (2)  of  section  59(a)  (relating  to 
limitation  of  foreign  tax  credit  to  90-percent  of  tax)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subparagraph: 
"(C)  Exception. — Subparagraph  (A)  shall  not  apply  to 
any  domestic  corporation  if— 

"(i)  more  than  50  percent  of  the  stock  of  such  domes- 
tic corporation  (by  vote  and  value)  is  owned  by  United 
States  persons  who  are  not  members  of  an  affiliated 
group  (as  defined  in  section  1504  of  such  Code)  which 
includes  such  corporation, 

"(ii)  all  of  the  activities  of  such  corporation  are  con- 
ducted in  1  foreign  country  with  which  the  United 
States  has  an  income  tax  treaty  in  effect  and  such 
treaty  provides  for  the  exchange  of  information  between 
such  foreign  country  and  the  United  States, 
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"(Hi)  all  of  the  current  earnings  and  profits  of  such 
corporation  are  distributed  at  least  annually  (other 
than  current  earnings  and  profits  retained  for  normal 
maintenance  or  capital  replacements  or  improvements 
of  an  existing  business),  and 

"(iv)  all  of  such  distributions  by  such  corporation  to 
United  States  persons  are  used  by  such  persons  in  a 
trade  or  business  conducted  in  the  United  States.  " 
(2)  Effective  date  — 

(A)  In  general. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  taxable  years  beginning  after  March  31, 
1990. 

(B)  Special  rule  for  year  which  includes  march  si, 
1990. — In  the  case  of  any  taxable  year  (of  a  corporation  de- 
scribed in  subparagraph  (C)  of  section  59(a)(2)  of  the  Inter- 
nal Revenue  Code  of  1986  (as  added  by  paragraph  (1))) 
which  begins  after  December  31,  1989,  and  includes  March 
31,  1990,  the  amount  determined  under  clause  (ii)  of  section 
59(a)(2)(A)  of  such  Code  shall  be  an  amount  which  bears 
the  same  ratio  to  the  amount  which  would  have  been  deter- 
mined under  such  clause  without  regard  to  this  subpara- 
graph as  the  number  of  days  in  such  taxable  year  on  or 
before  March  31,  1990,  bears  to  the  total  number  of  days  in 
such  taxable  year. 

(f)  Study  of  Depreciation  Treatment  of  Certain  Vehicles. — 

(1)  In  general. — The  Secretary  of  the  Treasury  or  his  dele- 
gate shall  conduct  a  study  on  the  proper  class  life  for  cars  and 
light  trucks. 

(2)  Report. — Not  later  than  the  day  1  year  after  the  date  of 
the  enactment  of  this  Act,  the  Secretary  shall  submit  a  report  to 
the  Committee  on  Ways  and  Means  of  the  House  of  Representa- 
tives and  the  Committee  on  Finance  of  the  Senate  on  the  report 
conducted  under  paragraph  (1),  together  with  such  recommen- 
dations as  he  may  deem  advisable. 

PART  III— A  CCOUNTING  PRO  VISIONS 

SEC.  7621.  REPEAL  OF  COMPLETED  CONTRACT  METHOD  OF  ACCOUNTING 

FOR  long-term  contracts. 

(a)  In  General. — Subsection  (a)  of  section  460  (relating  to  special 
rules  for  long-term  contracts)  is  amended  to  read  as  follows: 

"(a)  Requirement  That  Percentage  of  Completion  Method 
Be  Used. — In  the  case  of  any  long-term  contract,  the  taxable  income 
from  such  contract  shall  be  determined  under  the  percentage  of  com- 
pletion method  (as  modified  by  subsection  (b)).  " 

(b)  Election  to  Use  Modified  Percentage  of  Completion 
Method. — Subsection  (b)  of  section  460  (as  amended  by  subsection 
(c)(1))  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(5)  Election  to  use  10-percent  method. — 

"(A)  General  rule. — In  the  case  of  any  long-term  con- 
tract with  respect  to  which  an  election  under  this  para- 
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graph  is  in  effect,  the  10-percent  method  shall  apply  in  de- 
termining the  taxable  income  from  such  contract. 

"(B)  10-percent  method. — For  purposes  of  this  para- 
graph— 

"(i)  In  general. — The  10-percent  method  is  the  per- 
centage of  completion  method,  modified  so  that  any 
item  which  would  otherwise  be  taken  into  account  in 
computing  taxable  income  with  respect  to  a  contract  for 
any  taxable  year  before  the  10-percent  year  is  taken 
into  account  in  the  10-percent  year. 

"(ii)  10-percent  year. — The  term  '10-percent  year' 
means  the  1st  taxable  year  as  of  the  close  of  which  at 
least  10  percent  of  the  estimated  total  contract  costs 
have  been  incurred. 
"(C)  Election. — An  election  under  this  paragraph  shall 
apply  to  all  long-term  contracts  of  the  taxpayer  which  are 
entered  into  during  the  taxable  year  in  which  the  election 
is  made  or  any  subsequent  taxable  year. 

"(D)  Coordination  with  other  provisions. — 

"(i)  Simplified  method  of  cost  allocation. — This 
paragraph  shall  not  apply  to  any  taxpayer  which  uses 
a  simplified  procedure  for  allocation  of  costs  under 
paragraph  (3)(A). 

"(ii)  Look-back  method. — The  10-percent  method 
shall  be  taken  into  account  for  purposes  of  applying  the 
look-back  method  of  paragraph  (2)  to  any  taxpayer 
making  an  election  under  this  paragraph.  " 
(c)  Conforming  Amendments. — 

(1)  Subsection  (b)  of  section  460  is  amended  by  striking  para- 
graph (1)  and  by  redesignating  paragraphs  (2)  through  (5)  as 
paragraphs  (1)  through  (4),  respectively. 

(2)  Paragraph  (1)  of  section  460(b),  as  redesignated  by  para- 
graph (1),  is  amended — 

(A)  by  striking  "paragraph  (4)"  and  inserting  "paragraph 
(3)",  and 

(B)  by  striking  "paragraph  (3)"  and  inserting  "paragraph 

(2)". 

(3)  Paragraph  (3)  of  section  460(b),  as  redesignated  by  para- 
graph (1),  is  amended  by  striking  "Paragraph  (2)(B)  and  subsec- 
tion (a)(2)"  and  inserting  "Paragraph  (1)(B)". 

(4)  Subparagraph  (A)  of  section  460(b)(4),  as  redesignated  by 
paragraph  (1),  is  amended — 

(A)  by  striking  "paragraph  (3)"  each  place  it  appears  and 
inserting  "paragraph  (2)", 

(B)  by  striking  "paragraph  (3)(B)"  and  inserting  "para- 
graph (2)(B)",  and 

(C)  by  striking  "paragraph  (3)(A)n  and  inserting  "para- 
graph (2)( A) 

(5)  Paragraph  (5)  of  section  460(e)  is  amended  by  striking  so 
much  of  such  paragraph  as  precedes  subparagraph  (A)  and  in- 
serting the  following: 

"(5)  Special  rule  for  residential  construction  contracts 

WHICH  ARE  NOT  HOME  CONSTRUCTION  CONTRACTS.— In  the  COSe 

of  any  residential  construction  contract  which  is  not  a  home 
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construction  contract,  subsection  (a)  (as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  the  Revenue  Reconciliation 
Act  of  1989)  shall  apply  except  that  such  subsection  shall  be  ap- 
plied—", 
(d)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  contracts  en- 
tered into  on  or  after  July  11,  1989. 

(2)  Binding  bids. — The  amendments  made  by  this  section 
shall  not  apply  to  any  contract  resulting  from  the  acceptance  of 
a  bid  made  before  July  11,  1989.  The  preceding  sentence  shall 
apply  only  if  the  bid  could  not  have  been  revoked  or  altered  at 
any  time  on  or  after  July  11,  1989. 

(3)  Special  rule  for  certain  ship  contracts. — The  amend- 
ments made  by  this  section  shall  not  apply  in  the  case  of  a 
qualified  ship  contract  (as  defined  in  section  10203(b)(2)(B)  of 
the  Revenue  Act  of  1987). 

SEC.   7622.   CHANGES  IN  TREATMENT  OF  TRANSFERS  OF  FRANCHISES, 
TRADEMARKS,  AND  TRADE  NAMES. 

(a)  Contingent  Payments. — Paragraph  (1)  of  section  1253(d)  (re- 
lating to  treatment  of  payments  by  transferee)  is  amended  to  read  as 
follows: 

"(1)  Contingent  serial  payments. — 

11  (A)  In  general. — Any  amount  described  in  subpara- 
graph (B)  which  is  paid  or  incurred  during  the  taxable  year 
on  account  of  a  transfer,  sale,  or  other  disposition  of  a  fran- 
chise, trademark,  or  trade  name  shall  be  allowed  as  a  de- 
duction under  section  162(a)  (relating  to  trade  or  business 
expenses). 

"(B)  Amounts  to  which  paragraph  applies. — An 
amount  is  described  in  this  subparagraph  if  it — 

"(i)  is  contingent  on  the  productivity,  use,  or  disposi- 
tion of  the  franchise,  trademark,  or  trade  name,  and 
"(ii)  is  paid  as  part  of  a  series  of  payments — 

"(I)  which  are  payable  not  less  frequently  than 
annually  throughout  the  entire  term  of  the  trans- 
fer agreement,  and 

"(II)  which  are  substantially  equal  in  amount 
(or  payable  under  a  fixed  formula).  " 

(b)  $100,000  Limitation  on  Certain  Payments. — 

(1)  In  general. — Paragraph  (2)  of  section  1253(d)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subparagraph: 

"(B)  $100,000  LIMITATION  ON  DEDUCTIBILITY  OF  PRINCIPAL 

sum. — Subparagraph  (A)  shall  not  apply  if  the  principal 
sum  referred  to  in  such  subparagraph  exceeds  $100,000.  For 
purposes  of  the  preceding  sentence,  all  payments  which  are 
part  of  the  same  transaction  (or  a  series  of  related  transac- 
tions) shall  be  taken  into  account  as  payments  with  respect 
to  each  such  transaction.  " 

(2)  Conforming  amendments. — Paragraph  (2)  of  section 
1253(d)  is  amended — 

(A)  by  striking  all  that  precedes  "If"  and  inserting: 
"(2)  Certain  payments  in  discharge  of  principal  sums. — 
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"(A)  In  general.—",  and 

(B)  by  redesignating  subparagraphs  (A),  (B),  and  (C)  as 
clauses  (i),  (ii),  and  (Hi),  respectively,  and  by  redesignating 
clauses  (i)  and  (ii)  of  subparagraph  (B)  as  subclauses  (I)  and 
(II),  respectively. 

(c)  Other  Payments,  Etc. — Section  1253(d)  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraphs: 
"(3)  Other  payments. — 

"(A)  In  general. — Any  amount  paid  or  incurred  on  ac- 
count of  a  transfer,  sale,  or  other  disposition  of  a  franchise, 
trademark,  or  trade  name  to  which  paragraph  (1)  or  (2) 
does  not  apply  shall  be  treated  as  an  amount  chargeable  to 
capital  account. 

"(B)  Election  to  recover  amounts  over  25  years. — 
"(i)  In  general. — If  the  taxpayer  elects  the  applica- 
tion of  this  subparagraph,  an  amount  chargeable  to 
capital  account — 

"(I)  to  which  paragraph  (1)  would  apply  but  for 
subparagraph  (B)(ii)  thereof,  or 

"(II)  to  which  paragraph  (2)  would  apply  but  for 
subparagraph  (B)  thereof, 
shall  be  allowed  as  a  deduction  ratably  over  the  25- 
year  period  beginning  with  the  taxable  year  in  which 
the  transfer  occurs. 

"(ii)  Consistent  treatment. — An  election  under 
clause  (i)  shall  apply  to  all  amounts  which  are  part  of 
the  same  transaction  (or  a  series  of  related  transac- 
tions). 

"(4)  Renewals,  etc. — For  purposes  of  determining  the  term  of 
a  transfer  agreement  or  any  period  of  amortization  under  this 
subsection,  there  shall  be  taken  into  account  all  renewal  options 
(and  any  other  period  for  which  the  parties  reasonably  expect 
the  agreement  to  be  renewed). 

"(5)  Certain  rules  made  applicable.— Rules  similar  to  the 
rules  of  section  168(i)(7)  shall  apply  for  purposes  of  this  subsec- 
tion. ". 

(b)  Technical  Amendments.— 

(1)  Depreciation  allowable. — Subsection  (r)  of  section  167  is 
hereby  repealed. 

(2)  Deduction  subject  to  recapture. — 

(A)  Subparagraph  (C)  of  section  1245(a)(2)  is  amended  by 
striking  "or  193"  and  inserting  "193,  or  1253(d)  (2)  or  (3)". 

(B)  The  material  preceding  subparagraph  (A)  of  section 
1245(a)(3)  is  amended  by  striking  "section  185"  and  insert- 
ing "section  185  or  1253(d)  (2)  or  (3)". 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  transfers  after  October  2,  1989. 

(2)  Binding  contract. — The  amendments  made  by  this  sec- 
tion shall  not  apply  to  any  transfer  pursuant  to  a  written  bind- 
ing contract  in  effect  on  October  2,  1989,  and  at  all  times  there- 
after before  the  transfer. 
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PART  IV— EMPLOYMENT  TAX  PROVISIONS 

SEC.  7631.  TREATMENT  OF  AGRICULTURAL  WORKERS  UNDER  WAGE  WITH- 
HOLDING. 

(a)  In  General. — Paragraph  (2)  of  section  3401(a)  (defining  wages) 
is  amended  to  read  as  follows: 

"(2)  for  agricultural  labor  (as  defined  in  section  3121(g)) 
unless  the  remuneration  paid  for  such  labor  is  wages  (as  de- 
fined in  section  3121(a));  or". 

(b)  Crew  Leader  Rules  To  Apply.— Section  3401  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(h)  Crew  Leader  Rules  To  Apply. — Rules  similar  to  the  rules 
of  section  3121(o)  shall  apply  for  purposes  of  this  chapter.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  remuneration  paid  after  December  31,  1989. 

SEC.  7632.  ACCELERATION  OF  DEPOSIT  REQUIREMENTS. 

(a)  In  General. — Section  6302  (relating  to  mode  or  time  for  collec- 
tion), as  amended  by  this  title,  is  amended  by  redesignating  subsec- 
tion (g)  as  subsection  (h)  and  by  inserting  after  subsection  (f)  the  fol- 
lowing new  subsection: 

"(g)  Deposits  of  Social  Security  Taxes  and  Withheld  Income 
Taxes. — 

"(1)  In  general. — If,  under  regulations  prescribed  by  the  Sec- 
retary, a  person  is  required  to  make  deposits  of  taxes  imposed  by 
chapters  21  and  24  on  the  basis  of  eighth-month  periods,  such 
person  shall,  for  the  years  specified  in  paragraph  (2),  make  de- 
posits of  such  taxes  on  the  applicable  banking  day  after  any  day 
on  which  such  person  has  $100,000  or  more  of  such  taxes  for  de- 
posit. 

"(2)  Specified  years. — For  purposes  of  paragraph  (1) — 

"The  applicable 

"In  the  case  of:  banking  day  is: 

1990   1st 

1991   2d 

1992    3rd 

1993   1st 

1994   1st. " 

(b)  Effective  Date. — 

(1)  General  rule. — Except  as  provided  in  paragraph  (2), 
the  amendment  made  by  subsection  (a)  shall  apply  to  amounts 
required  to  be  deposited  after  July  31,  1990. 

(2)  Rule  for  1995  and  thereafter. — For  calendar  year 
1995  and  thereafter,  the  Secretary  of  the  Treasury  shall  pre- 
scribe regulations  with  respect  to  the  date  on  which  deposits  of 
such  taxes  shall  be  made  in  order  to  minimize  the  unevenness 
in  the  revenue  effects  of  the  amendment  made  by  subsection  (a). 

PART  V—  OTHER  PROVISIONS 

SEC.  7641.  LIMITATION  ON  SECTION  104  EXCLUSION. 

(a)  General  Rule. — Section  104(a)  (relating  to  compensation  for 
injuries  or  sickness)  is  amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  ''Paragraph  (2)  shall  not  apply  to  any  puni- 
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tive  damages  in  connection  with  a  case  not  involving  physical 
injury  or  physical  sickness.  " 
(b)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  apply  to  amounts  re- 
ceived after  July  10,  1989,  in  taxable  years  ending  after  such 
date. 

(2)  Exception. — The  amendment  made  by  subsection  (a)  shall 
not  apply  to  any  amount  received — 

(A)  under  any  written  binding  agreement,  court  decree,  or 
mediation  award  in  effect  on  (or  issued  on  or  before)  July 
10,  1989,  or 

(B)  pursuant  to  any  suit  filed  on  or  before  July  10,  1989. 

SEC.  7642.  TREA  TMENT  OF  DISTRIBUTIONS  BY  PARTNERSHIPS  OF  CONTRIB- 
UTED PROPERTY. 

(a)  General  Rule. — Subsection  (c)  of  section  704  (relating  to  con- 
tributed property)  is  amended  to  read  as  follows: 
"(c)  Contributed  Property.— 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary— 

"(A)  income,  gain,  loss,  and  deduction  with  respect  to 
property  contributed  to  the  partnership  by  a  partner  shall 
be  shared  among  the  partners  so  as  to  take  account  of  the 
variation  between  the  basis  of  the  property  to  the  partner- 
ship and  its  fair  market  value  at  the  time  of  contribution, 
and 

"(B)  if  any  property  so  contributed  is  distributed  by  the 
partnership  (other  than  to  the  contributing  partner)  within 
5  years  of  being  contributed — 

"(i)  the  contributing  partner  shall  be  treated  as  rec- 
ognizing gain  or  loss  (as  the  case  may  be)  from  the  sale 
of  such  property  in  an  amount  equal  to  the  gain  or  loss 
which  would  have  been  allocated  to  such  partner 
under  subparagraph  (A)  by  reason  of  the  variation  de- 
scribed in  subparagraph  (A)  if  the  property  had  been 
sold  at  its  fair  market  value  at  the  time  of  the  distri- 
bution, 

"(ii)  the  character  of  such  gain  or  loss  shall  be  deter- 
mined by  reference  to  the  character  of  the  gain  or  loss 
which  would  have  resulted  if  such  property  had  been 
sold  by  the  partnership  to  the  distributee,  and 

"(Hi)  appropriate  adjustments  shall  be  made  to  the 
adjusted  basis  of  the  contributing  partner's  interest  in 
the  partnership  and  to  the  adjusted  basis  of  the  proper- 
ty distributed  to  reflect  any  gain  or  loss  recognized 
under  this  subparagraph. 
"(2)  Special  rule  for  distributions  where  gain  or  loss 
would  not  be  recognized  outside  partnerships. — Under  reg- 
ulations prescribed  by  the  Secretary,  if— 

"(A)  property  contributed  by  a  partner  (hereinafter  re- 
ferred to  as  the  'contributing  partner)  is  distributed  by  the 
partnership  to  another  partner,  and 
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"(B)  other  property  of  a  like  kind  (within  the  meaning  of 
section  1031)  is  distributed  by  the  partnership  to  the  con- 
tributing partner  not  later  than  the  earlier  of— 

"(i)  the  180th  day  after  the  date  of  the  distribution 
described  in  subparagraph  (A),  or 

"(ii)  the  due  date  (determined  with  regard  to  exten- 
sions) for  the  contributing  partners  return  of  the  tax 
imposed  by  this  chapter  for  the  taxable  year  in  which 
the  distribution  described  in  subparagraph  (A)  occurs, 
then  to  the  extent  of  the  value  of  the  property  described  in  sub- 
paragraph (B),  paragraph  (1)(B)  shall  be  applied  as  if  the  con- 
tributing partner  had  contributed  to  the  partnership  the  proper- 
ty described  in  subparagraph  (B). 

"(3)  Other  rules. — Under  regulations  prescribed  by  the  Sec- 
retary, rules  similar  to  the  rules  of  paragraph  (1)  shall  apply  to 
contributions  by  a  partner  (using  the  cash  receipts  and  disburse- 
ments method  of  accounting)  of  accounts  payable  and  other  ac- 
crued but  unpaid  items.  Any  reference  in  paragraph  (1)  or  (2)  to 
the  contributing  partner  shall  be  treated  as  including  a  refer- 
ence to  any  successor  of  such  partner.  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  in  the  case  of  property  contributed  to  the  partnership 
after  October  3,  1989,  in  taxable  years  ending  after  such  date. 

SEC.  7643.  DEPRECIATION  TREATMENT  OF  CELLULAR  TELEPHONES. 

(a)  General  Rule.— Subparagraph  (A)  of  section  280F(d)(4)  (de- 
fining listed  property)  is  amended  by  striking  "and"  at  the  end  of 
clause  (iv),  by  redesignating  clause  (v)  as  clause  (vi),  and  by  inserting 
after  clause  (iv)  the  following  new  clause: 

"(v)  any  cellular  telephone  (or  other  similar  telecom- 
munications equipment),  and". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  property  placed  in  service  or  leased  in  taxable  years 
beginning  after  December  31,  1989. 

SEC.  7644.  ELIMINATION  OF  RETROACTIVE  CERTIFICATION  OF  EMPLOYEES 
FOR  WORK  INCENTIVE  JOBS  CREDIT. 

(a)  In  General. — So  much  of  subparagraph  (A)  of  section 
50B(h)(l)  of  the  Internal  Revenue  Code  of  1954  to  in  effect  for  tax- 
able years  beginning  before  January  1,  1982)  as  precedes  clause  (i) 
thereof  is  amended  to  read  as  follows: 

"(A)  who  has  been  certified  (or  for  whom  a  written  re- 
quest for  certification  has  been  made)  on  or  before  the  day 
the  individual  began  work  for  the  taxpayer  by  the  Secretary 
of  Labor  or  by  the  appropriate  agency  of  State  or  local  gov- 
ernment as —  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  for  purposes  of  credits  first  claimed  after  March  11, 
1987. 

SEC.  7645.  DISALLOWANCE  OF  DEPRECIATION  FOR  CERTAIN  TERM  INTER- 
ESTS. 

(a)  General  Rule. — Section  167  (as  amended  by  section  7622)  is 
amended  by  inserting  after  subsection  (q)  the  following  new  subsec- 
tion: 

"(r)  Certain  Term  Interests  Not  Depreciable. — 
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"(1)  In  general. — No  depreciation  deduction  shall  be  al- 
lowed under  this  section  (and  no  depreciation  or  amortization 
deduction  shall  be  allowed  under  any  other  provision  of  this 
subtitle)  to  the  taxpayer  for  any  term  interest  in  property  for 
any  period  during  which  the  remainder  interest  in  such  proper- 
ty is  held  (directly  or  indirectly)  by  a  related  person. 

"(2)  Coordination  with  section  273. — This  subsection  shall 
not  apply  to  any  term  interest  to  which  section  273  applies. 

"(3)  Basis  adjustments. — If,  but  for  this  subsection,  a  depre- 
ciation or  amortization  deduction  would  be  allowable  to  the 
taxpayer  with  respect  to  any  term  interest  in  property — 

"(A)  the  taxpayers  basis  in  such  property  shall  be  re- 
duced by  any  depreciation  or  amortization  deductions  disal- 
lowed under  this  subsection,  and 

"(B)  the  basis  of  the  remainder  interest  in  such  property 
shall  be  increased  by  the  amount  of  such  disallowed  deduc- 
tions (properly  adjusted  for  any  depreciation  deductions  al- 
lowable under  subsection  (h)  to  the  taxpayer). 
"(4)  Special  rules. — 

"(A)  Denial  of  increase  in  basis  of  remainderman. — 
No  increase  in  the  basis  of  the  remainder  interest  shall  be 
made  under  paragraph  (3)(B)  for  any  disallowed  deductions 
attributable  to  periods  during  which  the  term  interest  was 
held — 

"(i)  by  an  organization  exempt  from  tax  under  this 
subtitle,  or 

(((ii)  by  a  nonresident  alien  individual  or  foreign  cor- 
poration but  only  if  income  from  the  term  interest  is 
not  effectively  connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States. 
U(B)  Coordination  with  subsection  (h). — If,  but  for 
this  subsection,  a  depreciation  or  amortization  deduction 
would  be  allowable  to  any  person  with  respect  to  any  term 
interest  in  property,  the  principles  of  subsection  (h)  shall 
apply  to  such  person  with  respect  to  such  term  interest. 
"(5)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Term  interest  in  property. — The  term  'term  inter- 
est in  property '  has  the  meaning  given  such  term  by  section 
1001(e)(2). 

"(B)  Related  person. — The  term  'related  person'  means 
any  person  bearing  a  relationship  to  the  taxpayer  described 
in  subsection  (b)  or  (e)  of  section  267. 
"(6)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  to  carry  out  the  purposes  of  this 
subsection,  including  regulations  preventing  avoidance  of  this 
subsection  through  cross-ownership  arrangements  or  otherwise. " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  interests  created  or  acquired  after  July  27,  1989,  in 
taxable  years  ending  after  such  date. 

SEC.  7646.  REPORTING  OF  POINTS  ON  MORTGAGE  LOANS. 

(a)  General  Rule. — Paragraph  (2)  of  section  6050H(b)  (relating  to 
form  and  manner  of  returns)  is  amended  by  striking  "and"  at  the 
end  of  subparagraph  (B),  by  redesignating  subparagraph  (C)  as  sub- 
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paragraph  (D)  and  by  inserting  after  subparagraph  (B)  the  following 
new  subparagraph: 

"(C)  the  amount  of  points  on  the  mortgage  received 

during  the  calendar  year  and  whether  such  points  were 

paid  directly  by  the  borrower,  and". 

(b)  Technical  Amendments. — 

(1)  Subparagraph  (B)  of  section  6050H(b)(l)  is  amended  by  in- 
serting "(other  than  points)"  after  "such  interest". 

(2)  Paragraph  (2)  of  section  6050H(d)  is  amended — 

(A)  by  inserting  "(other  than  points)"  after  "subsection 

(a) (2)",  and 

(B)  by  inserting  before  the  period  at  the  end  thereof  the 
following:  "(and  the  information  required  under  subsection 

(b) (2)(C))". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  returns  and  statements  the  due  date  for  which  (determined 
without  regard  to  extensions)  is  after  December  31,  1991. 

SEC.  7647.  TREATMENT  OF  CERTAIN  INVESTMENT-ORIENTED  LIFE  INSUR- 
ANCE CONTRACTS. 

(a)  General  Rule. — Subsection  (c)  of  section  7 702 A  (relating  to 
computational  rules)  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph: 

"(6)  Treatment  of  certain  contracts  with  more  than  one 

INSURED.— If— 

"(A)  a  contract  provides  a  death  benefit  which  is  payable 
only  upon  the  death  of  1  insured  following  (or  occurring  si- 
multaneously with)  the  death  of  another  insured,  and 

"(B)  there  is  a  reduction  in  such  death  benefit  below  the 
lowest  level  of  such  death  benefit  provided  under  the  con- 
tract during  the  1st  7  contract  years, 
this  section  shall  be  applied  as  if  the  contract  had  originally 
been  issued  at  the  reduced  benefit  level. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  contracts  entered  into  on  or  after  September  14,  1989. 

PART  VI— TAX-EXEMPT  BOND  PROVISIONS 

SEC.  7651.  TREATMENT  OF  HEDGE  BONDS. 

(a)  In  General. — Section  149  (relating  to  bonds  must  be  registered 
to  be  tax-exempt;  other  requirements)  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 
"(g)  Treatment  of  Hedge  Bonds.— 

"(1)  In  general. — Section  103(a)  shall  not  apply  to  any  hedge 
bond  unless,  with  respect  to  the  issue  of  which  such  bond  is  a 
part — 

"(A)  the  requirement  of  paragraph  (2)  is  met,  and 
"(B)  the  requirement  of  subsection  (f)(3)  is  met. 
"(2)  Reasonable  expectations  as  to  when  proceeds  will 
be  spent. — An  issue  meets  the  requirement  of  this  paragraph  if 
the  issuer  reasonably  expects  that — 

"(A)  10  percent  of  the  spendable  proceeds  of  the  issue  will 
be  spent  for  the  governmental  purposes  of  the  issue  within 
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the  1-year  period  beginning  on  the  date  the  bonds  are 
issued, 

"(B)  30  percent  of  the  spendable  proceeds  of  the  issue  will 
be  spent  for  such  purposes  within  the  2-year  period  begin- 
ning on  such  date, 

"(C)  60  percent  of  the  spendable  proceeds  of  the  issue  will 
be  spent  for  such  purposes  within  the  3-year  period  begin- 
ning on  such  date,  and 

"(D)  85  percent  of  the  spendable  proceeds  of  the  issue  will 
be  spent  for  such  purposes  within  the  5-year  period  begin- 
ning on  such  date. 
"(3)  Hedge  bond.— 

"(A)  In  general. — For  purposes  of  this  subsection,  the 
term  'hedge  bond'  means  any  bond  issued  as  part  of  an 
issue  unless — 

"(i)  the  issuer  reasonably  expects  that  85  percent  of 
the  spendable  proceeds  of  the  issue  will  be  used  to 
carry  out  the  governmental  purposes  of  the  issue  within 
the  3 -year  period  beginning  on  the  date  the  bonds  are 
issued,  and 

"(ii)  not  more  than  50  percent  of  the  proceeds  of  the 
issue  are  invested  in  nonpurpose  investments  (as  de- 
fined in  section  148(f)(6)(A))  having  a  substantially 
guaranteed  yield  for  4  years  or  more. 
"(B)  Exception  for  investment  in  tax-exempt  bonds 

NOT  SUBJECT  TO  MINIMUM  TAX. — 

"(i)  In  general. — Such  term  shall  not  include  any 
bond  issued  as  part  of  an  issue  95  percent  of  the  net 
proceeds  of  which  are  invested  in  bonds — 

"(I)  the  interest  on  which  is  not  includible  in 
gross  income  under  section  103,  and 

"(II)  which  are  not  specified  private  activity 
bonds  (as  defined  in  section  57(a)(5)(C)). 
"(ii)  Amounts  in  bona  fide  debt  service  fund. — 
Amounts  in  a  bona  fide  debt  service  fund  shall  be 
treated  as  invested  in  bonds  described  in  clause  (i). 

"(Hi)  Investment  earnings  held  pending  rein- 
vestment.— Investment  earnings  held  for  not  more 
than  30  days  pending  reinvestment  shall  be  treated  as 
invested  in  bonds  described  in  clause  (i). 
"(C)  Exception  for  refunding  bonds. — 

"(i)  In  general. — A  refunding  bond  shall  be  treated 
as  meeting  the  requirements  of  this  subsection  only  if 
the  original  bond  met  such  requirements. 

"(ii)  General  rule  for  refunding  of  preeffec- 
tive  date  bonds. — A  refunding  bond  shall  be  treated 
as  meeting  the  requirements  of  this  subsection  if— 

"(I)  this  subsection  does  not  apply  to  the  original 
bond, 

"(II)  the  average  maturity  date  of  the  issue  of 
which  the  refunding  bond  is  a  part  is  not  later 
than  the  average  maturity  date  of  the  bonds  to  be 
refunded  by  such  issue,  and 
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"(III)  the  amount  of  the  refunding  bond  does  not 
exceed  the  outstanding  amount  of  the  refunded 
bond. 

"(Hi)  Refunding  of  pre-effective  date  bonds  en- 
titled to  5-year  temporary  period. — A  refunding 
bond  shall  be  treated  as  meeting  the  requirements  of 
this  subsection  if— 

"(I)  this  subsection  does  not  apply  to  the  original 
bond, 

"(II)  the  issuer  reasonably  expected  that  85  per- 
cent of  the  spendable  proceeds  of  the  issue  of 
which  the  original  bond  is  a  part  would  be  used  to 
carry  out  the  governmental  purposes  of  the  issue 
within  the  5-year  period  beginning  on  the  date  the 
original  bonds  were  issued  but  did  not  reasonably 
expect  that  85  percent  of  such  proceeds  would  be  so 
spent  within  the  3-year  period  beginning  on  such 
date,  and 

"(III)  at  least  85  percent  of  the  spendable  pro- 
ceeds of  the  original  issue  (and  all  other  prior 
original  issues  issued  to  finance  the  governmental 
purposes  of  such  issue)  were  spent  before  the  date 
the  refunding  bonds  are  issued. 
"(4)  Special  rules. — For  purposes  of  this  subsection — 

"(A)  Construction  period  in  excess  of  5  years.— The 
Secretary  may,  at  the  request  of  any  issuer,  provide  that  the 
requirement  of  paragraph  (2)  shall  be  treated  as  met  with 
respect  to  the  portion  of  the  spendable  proceeds  of  an  issue 
which  is  to  be  used  for  any  construction  project  having  a 
construction  period  in  excess  of  5  years  if  it  is  reasonably 
expected  that  such  proceeds  will  be  spent  over  a  reasonable 
construction  schedule  specified  in  such  request. 

"(B)  Rules  for  determining  expectations. — The  rules 
of  subsection  (f)(2)(B)  shall  apply. 
"(5)  Regulations. — The  Secretary  may  prescribe  regulations 
to  prevent  the  avoidance  of  the  rules  of  this  subsection,  includ- 
ing through  the  aggregation  of  projects  within  a  single  issue. " 
(b)  Effective  Date. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendment  made  by  subsection  (a)  shall  apply  to 
bonds  issued  after  September  14,  1989, 

(2)  Bonds  sold  before  September  15,  1989. — The  amendment 
made  by  subsection  (a)  shall  not  apply  to  any  bond  sold  before 
September  15,  1989,  and  issued  before  October  15,  1989. 

(3)  Bonds  with  respect  to  which  preliminary  offering 
materials  mailed. — The  amendment  made  by  subsection  (a) 
shall  not  apply  to  any  issue  issued  after  the  date  of  the  enact- 
ment of  this  Act  if  the  preliminary  offering  materials  with  re- 
spect to  such  issue  were  mailed  (or  otherwise  delivered)  to  mem- 
bers of  the  underwriting  syndicate  before  September  15,  1989. 

(4)  Certain  other  bonds. — In  the  case  of  a  bond  issued 
before  January  1,  1991,  with  respect  to  which  official  action 
was  taken  (or  a  series  of  official  actions  were  taken),  or  other 
comparable  preliminary  approval  was  given,  before  November 
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18,  1989,  demonstrating  an  intent  to  issue  such  bonds  in  a  max- 
imum specified  amount  for  such  issue  or  with  a  maximum  spec- 
ified amount  of  net  proceeds  of  such  issue,  the  issuer  may  elect 
to  apply  section  149(g)(2)  of  the  Internal  Revenue  Code  of  1986 
(as  added  by  this  section)  by  substituting  "15  percent"  for  "10 
percent"  in  subparagraph  (A)  and  "50  percent"  for  "60  percent" 
in  subparagraph  (C). 

(5)  Bonds  issued  to  finance  self-insurance  funds. — The 
amendment  made  by  subsection  (a)  shall  not  apply  to  any  bonds 
issued  before  July  1,  1990,  to  finance  a  self-insurance  fund  if  of- 
ficial action  was  taken  (or  a  series  of  official  actions  were 
taken),  or  other  comparable  preliminary  approval  was  given, 
before  September  15,  1989,  demonstrating  an  intent  to  issue 
such  bonds  in  a  maximum  specified  amount  for  such  issue  or 
with  a  maximum  specified  amount  of  net  proceeds  of  such 
issue. 

SEC.  7652.  EXCEPTIONS  FROM  ARBITRAGE  REBATE  REQUIREMENT. 

(a)  In  general. — Clause  (i)  of  section  148(f)(4)(B)  (relating  to  tem- 
porary investments)  is  amended  to  read  as  follows: 

"(i)  In  general. — An  issue  shall,  for  purposes  of  this 
subsection,  be  treated  as  meeting  the  requirements  of 
paragraph  (2)  if— 

"(I)  the  gross  proceeds  of  such  issue  are  expended 
for  the  governmental  purposes  for  which  the  issue 
was  issued  no  later  than  the  day  which  is  6 
months  after  the  date  of  issuance  of  the  issue,  and 
"(II)  the  requirements  of  paragraph  (2)  are  met 
after  such  6  months  with  respect  to  earnings  on 
amounts  in  any  reasonably  required  reserve  or  re- 
placement fund. 
Gross  proceeds  which  are  held  in  a  bona  fide  debt  serv- 
ice fund  or  a  reasonably  required  reserve  or  replace- 
ment fund  shall  not  be  considered  gross  proceeds  for 
purposes  of  this  subparagraph  only.  " 

(b)  Construction  Bonds. — Subparagraph  (B)  of  section  148(f)(4) 
(relating  to  temporary  investments)  is  amended  by  adding  at  the  end 
thereof  the  following  new  clause: 

"(iv)  2-YEAR  PERIOD  FOR  CERTAIN  CONSTRUCTION 
BONDS. — 

"(I)  In  general. — In  the  case  of  an  issue  de- 
scribed in  subclause  (IV),  clause  (i)  shall  be  ap- 
plied by  substituting  '2  years'  for  '6  months'  each 
place  it  appears. 

"(II)  Proceeds  must  be  spent  within  certain 
periods. — Subclause  (I)  shall  not  apply  to  any 
issue  if  less  than  10  percent  of  the  net  proceeds  of 
the  issue  are  spent  for  the  governmental  purposes 
of  the  issue  within  the  6-month  period  beginning 
on  the  date  the  bonds  are  issued,  less  than  45  per- 
cent of  such  proceeds  are  spent  for  such  purposes 
within  the  1-year  period  beginning  on  such  date, 
less  than  75  percent  of  such  proceeds  are  spent  for 
such  purposes  within  the  18-month  period  begin- 


297 


ning  on  such  date,  or  less  than  100  percent  of  such 
proceeds  are  spent  for  such  purposes  within  the  2- 
year  period  beginning  on  such  date.  For  purposes 
of  the  preceding  sentence,  the  term  lnet  proceeds' 
includes  investment  proceeds  earned  before  the 
close  of  the  period  involved  on  the  investment  of 
the  sale  proceeds  of  the  issue. 

"(Ill)  Exception  for  reasonable  retainage.— 
For  purposes  of  subclause  (II),  100  percent  of  the 
net  proceeds  of  an  issue  shall  be  treated  as  spent 
for  the  governmental  purposes  of  the  issue  within 
the  2-year  period  beginning  on  the  date  the  bonds 
are  issued  if  such  requirement  is  met  within  the  3- 
year  period  beginning  on  such  date  and  such  re- 
quirement would  have  been  met  within  such  2-year 
period  but  for  a  reasonable  retainage  (not  exceed- 
ing 5  percent  of  the  net  proceeds  of  the  issue). 

"(IV)  Issues  to  which  subclause  (i)  applies. — 
An  issue  is  described  in  this  subclause  if  at  least 
75  percent  of  the  net  proceeds  of  the  issue  are  to  be 
used  for  construction  expenditures  with  respect  to 
property  which  is  owned  by  a  governmental  unit  or 
a  501(c)(3)  organization.  For  purposes  of  the  preced- 
ing sentence,  the  term  'construction'  includes  recon- 
struction and  rehabilitation,  and  section  142(b)(1) 
shall  apply.  An  issue  is  not  described  in  this  sub- 
clause if  any  bond  which  is  part  of  such  issue  is  a 
bond  other  than  a  qualified  501(c)(3)  bond,  a  bond 
which  is  not  a  private  activity  bond,  or  a  private 
activity  bond  to  finance  property  to  be  owned  by  a 
governmental  unit  or  a  501(c)(3)  organization. 

"(V)  Election  to  pay  penalty  in  lieu  of 
rebate. — In  the  case  of  an  issue  described  in  sub- 
clause (IV)  which  fails  to  meet  the  requirements  of 
subclause  (II),  if  the  issuer  elected  the  application 
of  this  subclause,  the  requirements  of  paragraph 
(2)  shall  be  treated  as  met  if  the  issuer  pays  the 
penalty  under  paragraph  (7)  or  pays  a  penalty  with 
respect  to  the  close  of  each  6  month  period  after 
the  date  the  bonds  are  issued  equal  to  1V2  percent 
of  the  amount  of  the  net  proceeds  of  the  issue 
which,  as  of  the  close  of  such  period,  are  not  spent 
as  required  by  subclause  (II).  The  penalty  under 
this  subclause  shall  cease  to  apply  only  after  the 
bonds  (including  any  refunding  bonds  with  respect 
thereto)  are  no  longer  outstanding. 

"(VI)  Election  to  rebate  on  earnings  on  re- 
serve.— If  the  issuer  so  elects,  the  term  'net  pro- 
ceeds '  for  purposes  of  subclause  (II)  shall  not  in- 
clude earnings  on  any  reasonably  required  reserve 
or  replacement  fund  and  the  requirements  of  para- 
graph (2)  shall  apply  to  such  earnings. 

"(VII)  Pooled  financing  bonds.— At  the  elec- 
tion of  the  issuer  of  an  issue  the  proceeds  of  which 
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are  to  be  used  to  make  or  finance  loans  (other  than 
nonpurpose  investments)  to  2  or  more  persons,  the 
periods  described  in  clause  (i)  and  this  clause  shall 
begin  on  the  date  the  loan  is  made  in  the  case  of 
loans  made  within  the  1-year  period  after  the  date 
the  bonds  were  issued.  In  the  case  of  loans  made 
after  such  1-year  period,  the  periods  described  in 
clause  (i)  and  this  clause  shall  begin  at  the  close  of 
such  1-year  period. 

"(VIII)  Portions  of  issue  may  be  treated  sep- 
arately.— If  only  a  portion  of  an  issue  is  to  be 
used  for  construction  expenditures  referred  to  in 
subclause  (IV),  such  portion  and  the  other  portion 
of  such  issue  may,  at  the  election  of  the  issuer,  be 
treated  as  separate  issues  for  purposes  of  this 
clause  and  clause  (i). 

"(IX)  Elections. — Any  election  under  this 
clause  shall  be  made  on  or  before  the  date  the 
bonds  are  issued;  and,  once  made,  shall  be  irrevo- 
cable. " 

(c)  Pooled  Financing  Bonds.— Subparagraph  (A)  of  section 
148(c)(2)  is  amended  by  redesignating  subparagraph  (D)  as  subpara- 
graph (E)  and  by  inserting  after  subparagraph  (C)  the  following  new 
subparagraph: 

"(D)  Bonds  used  to  provide  construction  financ- 
ing.— In  the  case  of  an  issue  described  in  subparagraph  (A) 
any  portion  of  which  is  used  to  make  or  finance  loans  for 
construction  expenditures  (within  the  meaning  of  subsec- 
tion (f)(4)(B)(iv)(IV))- 

"(i)    rules    similar    to    the    rules    of  subsection 
(f)(4)(B)(iv)(VIII)  shall  apply,  and 

"(ii)  subparagraph  (A)  shall  be  applied  with  respect 
to  such  portion  by  substituting  '2  years '  for  '6  months " 

(d)  Conforming  Amendment. — Subclause  (I)  of  section 
148(f)(4)(B)(ii)  is  amended  by  inserting  "each  place  it  appears"  after 
"  l6  months'". 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  bonds  issued  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  G — Revision  of  Civil  Penalties 

SEC  7701.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Improved  Penalty  Administra- 
tion and  Compliance  Tax  Act". 

PART  I— DOCUMENT  AND  INFORM  A  TION  RETURN 

PENALTIES 

SEC.  7711.  UNIFORM  PENALTIES  FOR  FAILURES  TO  COMPLY  WITH  CERTAIN 
INFORMATION  REPORTING  REQUIREMENTS. 

(a)  General  Rule. — Part  II  of  subchapter  B  of  chapter  68  (relat- 
ing to  failure  to  file  certain  information  returns  or  statements)  is 
amended  to  read  as  follows: 
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"PART  II— FAILURE  TO  COMPLY  WITH  CERTAIN 
INFORMATION  REPORTING  REQUIREMENTS 

"Sec.  6721.  Failure  to  file  correct  information  returns. 
"Sec.  6722.  Failure  to  furnish  correct  payee  statements. 
"Sec.  6723.  Failure  to  comply  with  other  information  reporting  re- 
quirements. 

"Sec.  6724-  Waiver;  definitions  and  special  rules. 
"SEC  6721.  FAILURE  TO  FILE  CORRECT  INFORMATION  RETURNS. 

"(a)  Imposition  of  Penalty. — 

"(1)  In  general. — In  the  case  of  a  failure  described  in  para- 
graph (2)  by  any  person  with  respect  to  an  information  return, 
such  person  shall  pay  a  penalty  of  $50  for  each  return  with  re- 
spect to  which  such  a  failure  occurs,  but  the  total  amount  im- 
posed on  such  person  for  all  such  failures  during  any  calendar 
year  shall  not  exceed  $250,000. 

"(2)  Failures  subject  to  penalty. — For  purposes  of  para- 
graph (1),  the  failures  described  in  this  paragraph  are — 

"(A)  any  failure  to  file  an  information  return  with  the 
Secretary  on  or  before  the  required  filing  date,  and 

"(B)  any  failure  to  include  all  of  the  information  re- 
quired to  be  shown  on  the  return  or  the  inclusion  of  incor- 
rect information. 
"(b)  Reduction  Where  Correction  in  Specified  Period.— 

"(1)  Correction  within  30  days.— If  any  failure  described  in 
subsection  (a)(2)  is  corrected  on  or  before  the  day  30  days  after 
the  required  filing  date — 

"(A)  the  penalty  imposed  by  subsection  (a)  shall  be  $15  in 
lieu  of  $50,  and 

"(B)  the  total  amount  imposed  on  the  person  for  all  such 
failures  during  any  calendar  year  which  are  so  corrected 
shall  not  exceed  $75,000. 
"(2)  Failures  corrected  on  or  before  august  i. — If  any 
failure  described  in  subsection  (a)(2)  is  corrected  after  the  30th 
day  referred  to  in  paragraph  (1)  but  on  or  before  August  1  of  the 
calendar  year  in  which  the  required  filing  date  occurs — 

"(A)  the  penalty  imposed  by  subsection  (a)  shall  be  $30  in 
lieu  of  $50,  and 

"(B)  the  total  amount  imposed  on  the  person  for  all  such 
failures  during  the  calendar  year  which  are  so  corrected 
shall  not  exceed  $150,000. 
"(c)  Exception  for  Be  Minimis  Failures  to  Include  All  Re- 
quired Information. — 

"(1)  In  general. — If— 

"(A)  an  information  return  is  filed  with  the  Secretary, 
"(B)  there  is  a  failure  described  in  subsection  (a)(2)(B)  (de- 
termined after  the  application  of  section  6724(a))  with  re- 
spect to  such  return,  and 

"(C)  such  failure  is  corrected  on  or  before  August  1  of  the 
calendar  year  in  which  the  required  filing  date  occurs, 
for  purposes  of  this  section,  such  return  shall  be  treated  as 
having  been  filed  with  all  of  the  correct  required  information. 
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"(2)  Limitation. — The  number  of  information  returns  to 
which  paragraph  (1)  applies  for  any  calendar  year  shall  not 
exceed  the  greater  of— 
"(A)  10,  or 

"(B)  one-half  of  1  percent  of  the  total  number  of  informa- 
tion returns  required  to  be  filed  by  the  person  during  the 
calendar  year. 

"(d)  Lower  Limitations  for  Persons  With  Gross  Receipts  of 
Not  More  Than  $5,000,000.— 

"(1)  In  general. — If  any  person  meets  the  gross  receipts  test 
of  paragraph  (2)  with  respect  to  any  calendar  year,  with  respect 
to  failures  during  such  taxable  year — 

"(A)  subsection  (a)(1)  shall  be  applied  by  substituting 
'$100,000' for  l$250,000\ 

"(B)  subsection  (b)(1)(B)  shall  be  applied  by  substituting 
'$25,000'  for  l$75,000\  and 

"(C)  subsection  (b)(2)(B)  shall  be  applied  by  substituting 
'$50,000' for  '$150,000'. 
"(2)  Gross  receipts  test.— 

"(A)  In  general. — A  person  meets  the  gross  receipts  test 
of  this  paragraph  for  any  calendar  year  if  the  average 
annual  gross  receipts  of  such  person  for  the  most  recent  3 
taxable  years  ending  before  such  calendar  year  do  not 
exceed  $5,000,000. 

"(B)  Certain  rules  made  applicable.— For  purposes  of 
subparagraph  (A),  the  rules  of  paragraphs  (2)  and  (3)  of  sec- 
tion 448(c)  shall  apply. 
"(e)  Penalty  in  Case  of  Intentional  Disregard.— If  1  or  more 
failures  described  in  subsection  (a)(2)  are  due  to  intentional  disre- 
gard of  the  filing  requirement  (or  the  correct  information  reporting 
requirement),  then,  with  respect  to  each  such  failure — 
"(1)  subsections  (b),  (c),  and  (d)  shall  not  apply, 
"(2)  the  penalty  imposed  under  subsection  (a)  shall  be  $100, 
or,  if  greater — 

"(A)  in  the  case  of  a  return  other  than  a  return  required 
under  section  6045(a),  6041A(b),  6050H,  6050J,  6050K,  or 
6050L,  10  percent  of  the  aggregate  amount  of  the  items  re- 
quired to  be  reported  correctly,  or 

"(B)  in  the  case  of  a  return  required  to  be  filed  by  section 
6045(a),  6050K,  or  6050L,  5  percent  of  the  aggregate  amount 
of  the  items  required  to  be  reported  correctly,  and 
"(3)  in  the  case  of  any  penalty  determined  under  paragraph 
(2)- 

"(A)  the  $250,000  limitation  under  subsection  (a)  shall 
not  apply,  and 

"(B)  such  penalty  shall  not  be  taken  into  account  in  ap- 
plying such  limitation  (or  any  similar  limitation  under 
subsection  (b))  to  penalties  not  determined  under  paragraph 

(2). 

"SEC.  6722.  FAILURE  TO  FURNISH  CORRECT  PAYEE  STATEMENTS. 

"(a)  General  Rule. — In  the  case  of  each  failure  described  in  sub- 
section (b)  by  any  person  with  respect  to  a  payee  statement,  such 
person  shall  pay  a  penalty  of  $50  for  each  statement  with  respect  to 
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which  such  a  failure  occurs,  but  the  total  amount  imposed  on  such 
person  for  all  such  failures  during  any  calendar  year  shall  not 
exceed  $100,000. 

"(b)  Failures  Subject  to  Penalty. — For  purposes  of  subsection 
(a),  the  failures  described  in  this  subsection  are — 

"(1)  any  failure  to  furnish  a  payee  statement  on  or  before  the 
date  prescribed  therefor  to  the  person  to  whom  such  statement 
is  required  to  be  furnished,  and 

"(2)  any  failure  to  include  all  of  the  information  required  to 
be  shown  on  a  payee  statement  or  the  inclusion  of  incorrect  in- 
formation. 

"(c)  Penalty  in  Case  of  Intentional  Disregard. — If  1  or  more 
failures  to  which  subsection  (a)  applies  are  due  to  intentional  disre- 
gard of  the  requirement  to  furnish  a  payee  statement  (or  the  correct 
information  reporting  requirement),  then,  with  respect  to  each  fail- 
ure— 

"(1)  the  penalty  imposed  under  subsection  (a)  shall  be  $100, 
or,  if  greater — 

"(A)  in  the  case  of  a  payee  statement  other  than  a  state- 
ment required  under  section  6045(b),  6041A(e)  (in  respect  of 
a  return  required  under  section  6041A(b)),  6050H(d), 
6050J(e),  6050K(b),  or  6050L(c),  10  percent  of  the  aggregate 
amount  of  the  items  required  to  be  reported  correctly,  or 

"(B)  in  the  case  of  a  payee  statement  required  under  sec- 
tion 6045(b),  6050K(b),  or  6050L(c),  5  percent  of  the  aggre- 
gate amount  of  the  items  required  to  be  reported  correctly, 
and 

"(2)  in  the  case  of  any  penalty  determined  under  paragraph 
(V- 

"(A)  the  $100,000  limitation  under  subsection  (a)  shall 
not  apply,  and 

"(B)  such  penalty  shall  not  be  taken  into  account  in  ap- 
plying such  limitation  to  penalties  not  determined  under 
paragraph  (1). 

"SEC.  6723.  FAILURE  TO  COMPLY  WITH  OTHER  INFORMATION  REPORTING 
REQUIREMENTS. 

"In  the  case  of  a  failure  by  any  person  to  comply  with  a  specified 
information  reporting  requirement  on  or  before  the  time  prescribed 
therefor,  such  person  shall  pay  a  penalty  of  $50  for  each  such  fail- 
ure, but  the  total  amount  imposed  on  such  person  for  all  such  fail- 
ures during  any  calendar  year  shall  not  exceed  $100,000. 

"SEC.  6724.  WAIVER;  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Reasonable  Cause  Waiver. — No  penalty  shall  be  imposed 
under  this  part  with  respect  to  any  failure  if  it  is  shown  that  such 
failure  is  due  to  reasonable  cause  and  not  to  willful  neglect. 

"(b)  Payment  of  Penalty. — Any  penalty  imposed  by  this  part 
shall  be  paid  on  notice  and  demand  by  the  Secretary  and  in  the 
same  manner  as  tax. 

"(c)  Special  Rule  for  Failure  to  Meet  Magnetic  Media  Re- 
quirements.— No  penalty  shall  be  imposed  under  section  6721 
solely  by  reason  of  any  failure  to  comply  with  the  requirements  of 
the  regulations  prescribed  under  section  6011(e)(2),  except  to  the 
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extent  that  such  a  failure  occurs  with  respect  to  more  than  250  in- 
formation returns. 

"(d)  Definitions.— For  purposes  of  this  part — 

"(1)  Information  return. — The  term  'information  return' 
means — 

"(A)  any  statement  of  the  amount  of  payments  to  another 
person  required  by — 

"(i)  section  6041(a)  or  (b)  (relating  to  certain  informa- 
tion at  source), 

"(ii)  section  6042(a)(1)  (relating  to  payments  of  divi- 
dends), 

"(Hi)  section  6044(a)(1)  (relating  to  payments  of  pa- 
tronage dividends), 

"(iv)  section  6049(a)  (relating  to  payments  of  interest), 
(v)  section  6050A(a)  (relating  to  reporting  require- 
ments of  certain  fishing  boat  operators), 

"(vi)  section  6050N(a)  (relating  to  payments  of  royal- 
ties), or 

"(vii)  section  6051(d)  (relating  to  information  returns 
with  respect  to  income  tax  withheld),  and 
"(B)  any  return  required  by — 

"(i)  section  6041A(a)  or  (b)  (relating  to  returns  of 
direct  sellers), 

"(ii)  section  6045(a)  or  (d)  (relating  to  returns  of  bro- 
kers), 

(Hi)  section  6050H(a)  (relating  to  mortgage  interest 
received  in  trade  or  business  from  individuals), 

"(iv)  section  60501(a)  (relating  to  cash  received  in 
trade  or  business), 

"(v)  section  6050J(a)  (relating  to  foreclosures  and 
abandonments  of  security), 

"(vi)  section  6050K(a)  (relating  to  exchanges  of  cer- 
tain partnership  interests), 

"(vii)  section  6050L(a)  (relating  to  returns  relating  to 
certain  dispositions  of  donated  property), 

"(viii)  section  6052(a)  (relating  to  reporting  payment 
of  wages  in  the  form  of  group-life  insurance), 

"(ix)  section  6053(c)(1)  (relating  to  reporting  with  re- 
spect to  certain  tips), 

"(x)  section  1060(b)  (relating  to  reporting  require- 
ments of  transferors  and  transferees  in  certain  asset  ac- 
quisitions), or 

"(xi)  subparagraph  (A)  or  (C)  of  subsection  (c)(4),  or 
subsection  (e),  of  section  4093  (relating  to  information 
reporting  with  respect  to  tax  on  diesel  and  aviation 
fuels). 

Such  term  also  includes  any  form,  statement,  or  schedule 
required  to  be  filed  with  the  Secretary  with  respect  to  any 
amount  from  which  tax  was  required  to  be  deducted  and 
withheld  under  chapter  3  (or  from  which  tax  would  be  re- 
quired to  be  so  deducted  and  withheld  but  for  an  exemp- 
tion under  this  title  or  any  treaty  obligation  of  the  United 
States). 
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"(2)  Payee  statement. — The  term  'payee  statement'  means 
any  statement  required  to  be  furnished  under — 

"(A)  section  6031(b)  or  (c),  6034A,  or  6037(b)  (relating  to 
statements  furnished  by  certain  pass-thru  entities), 

"(B)  section  6039(a)  (relating  to  information  required  in 
connection  with  certain  options), 

"(C)  section  6041(d)  (relating  to  information  at  source), 

"(D)  section  6041A(e)  (relating  to  returns  regarding  pay- 
ments of  remuneration  for  services  and  direct  sales), 

"(E)  section  6042(c)  (relating  to  returns  regarding  pay- 
ments of  dividends  and  corporate  earnings  and  profits), 

"(F)  section  6044(e)  (relating  to  returns  regarding  pay- 
ments of  patronage  dividends), 

"(G)  section  6045(b)  or  (d)  (relating  to  returns  of  brokers), 

"(H)  section  6049(c)  (relating  to  returns  regarding  pay- 
ments of  interest), 

"(I)  section  6050A(b)  (relating  to  reporting  requirements  of 
certain  fishing  boat  operators), 

"(J)  section  6050H(d)  (relating  to  returns  relating  to  mort- 
gage interest  received  in  trade  or  business  from  individ- 
uals), 

"(K)  section  60501(e)  (relating  to  returns  relating  to  cash 
received  in  trade  or  business), 

"(L)  section  6050J(e)  (relating  to  returns  relating  to  fore- 
closures and  abandonments  of  security), 

"(M)  section  6050K(b)  (relating  to  returns  relating  to  ex- 
changes of  certain  partnership  interests), 

"(N)  section  6050L(c)  (relating  to  returns  relating  to  cer- 
tain dispositions  of  donated  property), 

"(O)  section  6050N(b)  (relating  to  returns  regarding  pay- 
ments of  royalties), 

"(P)  section  6051  (relating  to  receipts  for  employees), 
"(Q)  section  6052(b)  (relating  to  returns  regarding  pay- 
ment of  wages  in  the  form  of  group-term  life  insurance), 
"(R)  section  6053  (b)  or  (c)  (relating  to  reports  of  tips),  or 
"(S)  section  4093(c)(4)(B)  (relating  to  certain  purchasers  of 
diesel  and  aviation  fuels). 
Such  term  also  includes  any  form,  statement,  or  schedule  re- 
quired to  be  furnished  to  the  recipient  of  any  amount  from 
which  tax  was  required  to  be  deducted  and  withheld  under 
chapter  3  (or  from  which  tax  would  be  required  to  be  so  deduct- 
ed and  withheld  but  for  an  exemption  under  this  title  or  any 
treaty  obligation  of  the  United  States). 

"(3)  Specified  information  reporting  requirement. — The 
term  'specified  information  reporting  requirement'  means — 

"(A)  the  notice  required  by  section  6050K(c)(l)  (relating  to 
requirement  that  transferor  notify  partnership  of  exchanged 
"(B)  any  requirement  contained  in  the  regulations  pre- 
scribed under  section  6109  that  a  person — 

"(i)  include  his  TIN  on  any  return,  statement,  or 
other  document  (other  than  an  information  return  or 
payee  statement), 

"(ii)  furnish  his  TIN  to  another  person,  or 
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"(Hi)  include  on  any  return,  statement,  or  other  docu- 
ment (other  than  an  information  return  or  payee  state- 
ment) made  with  respect  to  another  person  the  TIN  of 
such  person, 

"(C)  any  requirement  contained  in  the  regulations  pre- 
scribed under  section  215  that  a  person — 

"(i)  furnish  his  TIN  to  another  person,  or 
"(ii)  include  on  his  return  the  TIN  of  another  person, 
and 

"(D)  the  requirement  of  section  6109(e)  that  a  person  in- 
clude the  TIN  of  any  dependent  on  his  return. 
"(4)  Required  filing  date. — The  term  'required  filing  date' 
means  the  date  prescribed  for  filing  an  information  return  with 
the  Secretary  (determined  with  regard  to  any  extension  of  time 
for  filing). " 

(b)  Technical  Amendments. — 

(1)  Sections  6017 A,  6676,  and  6687  are  hereby  repealed. 

(2)  Subsection  (b)  of  section  7205  is  amended  to  read  as  fol- 
lows: 

"(b)  Backup  Withholding  on  Interest  and  Dividends. — If  any 
individual  willfully  makes  a  false  certification  under  paragraph  (1) 
or  (2)(C)  of  section  3406(d),  then  such  individual  shall,  in  addition 
to  any  other  penalty  provided  by  law,  upon  conviction  thereof,  be 
fined  not  more  than  $1,000,  or  imprisoned  not  more  than  1  year,  or 
both. " 

(3)  The  table  of  sections  for  subpart  B  of  part  II  of  subchapter 
A  of  chapter  61  is  amended  by  striking  the  item  relating  to  sec- 
tion 601 7 A. 

(4)  The  table  of  sections  for  part  I  of  subchapter  B  of  chapter 
68  is  amended  by  striking  the  items  relating  to  sections  6676 
and  6687. 

(5)  The  table  of  parts  for  subchapter  B  of  chapter  68  is 
amended  by  striking  the  item  relating  to  part  II  and  inserting 
the  following: 

"Part  II.  Failure  to  comply  with  certain  information  reporting  re- 
quirements. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  returns  and  statements  the  due  date  for  which  (determined 
without  regard  to  extensions)  is  after  December  31,  1989. 

SEC.  7712.  INFORMATION  REQUIRED  WITH  RESPECT  TO  CERTAIN  FOREIGN 
CORPORATIONS. 

(a)  Clarification  of  Reporting  Requirements  Under  Section 
6038.— 

(1)  Subsection  (a)  of  section  6038  (relating  to  information  with 
respect  to  certain  foreign  corporations)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(4)  Information  required  from  certain  shareholders  in 
certain  cases. — If  any  foreign  corporation  is  treated  as  a  con- 
trolled foreign  corporation  for  any  purpose  under  subpart  F  of 
part  III  of  subchapter  N  of  chapter  1,  the  Secretary  may  require 
any  United  States  person  treated  as  a  United  States  sharehold- 
er of  such  corporation  for  any  purpose  under  subpart  F  to  fur- 
nish the  information  required  under  paragraph  (1).  " 
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(2)  Paragraph  (1)  of  section  6038(a)  is  amended  by  inserting 
before  the  period  at  the  end  of  the  second  sentence  the  follow- 
ing: "or  which  the  Secretary  determines  to  be  appropriate  to 
carry  out  the  provisions  of  this  title.  " 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  returns  and  statements  the  due  date  for  which  (deter- 
mined without  regard  to  extensions)  is  after  December  31,  1989. 

SEC.  7713.  UNIFORM  REQUIREMENTS  FOR  RETURNS  ON  MAGNETIC  MEDIA. 

(a)  General  Rule. — Subsection  (e)  of  section  6011  (relating  to  reg- 
ulations requiring  returns  on  magnetic  tape,  etc.)  is  amended  to  read 
as  follows: 

"(e)  Regulations  Requiring  Returns  on  Magnetic  Media, 
Etc.— 

"(1)  In  general. — The  Secretary  shall  prescribe  regulations 
providing  standards  for  determining  which  returns  must  be 
filed  on  magnetic  media  or  in  other  machine-readable  form. 
The  Secretary  may  not  require  returns  of  any  tax  imposed  by 
subtitle  A  on  individuals,  estates,  and  trusts  to  be  other  than 
on  paper  forms  supplied  by  the  Secretary. 

"(2)  Requirements  of  regulations. — In  prescribing  regula- 
tions under  paragraph  (1),  the  Secretary — 

"(A)  shall  not  require  any  person  to  file  returns  on  mag- 
netic media  unless  such  person  is  required  to  file  at  least 
250  returns  during  the  calendar  year,  and 

"(B)  shall  take  into  account  (among  other  relevant  fac- 
tors) the  ability  of  the  taxpayer  to  comply  at  reasonable  cost 
with  the  requirements  of  such  regulations." 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  returns  the  due  date  for  which  (determined  without 
regard  to  extensions)  is  after  December  31,  1989. 

SEC  7714.  STUDY  OF  PROCEDURES  TO  PREVENT  MISMATCHING. 

(a)  General  Rule. — The  Comptroller  General  (in  consultation 
with  the  Secretary  of  the  Treasury  or  his  delegate)  shall  conduct  a 
study  on  procedures  to  resolve,  with  the  least  disclosure  of  return  in- 
formation possible,  discrepancies  between  taxpayer-identity  informa- 
tion shown  on  information  returns  and  such  information  in  the 
records  of  the  Internal  Revenue  Service. 

(b)  Report. — Not  later  than  June  1,  1990,  the  Comptroller  Gener- 
al shall  submit  to  the  Committee  on  Ways  and  Means  of  the  House 
of  Representatives  and  the  Committee  on  Finance  of  the  Senate  a 
report  on  the  study  conducted  under  subsection  (a),  together  with 
such  recommendations  as  he  may  deem  advisable. 

SEC.  7715.  STUD  Y  OF  SER  VICE  BUREA  US. 

(a)  General  Rule. — The  Comptroller  General  (in  consultation 
with  the  Secretary  of  the  Treasury  or  his  delegate)  shall  conduct  a 
study  of  whether  persons  engaged  in  the  business  of  transmitting  in- 
formation returns  or  other  documents  to  the  Internal  Revenue  Serv- 
ice on  behalf  of  other  persons  should  be  subject  to  registration  or 
other  regulation. 

(b)  Report. — Not  later  than  July  1,  1990,  the  Comptroller  General 
shall  submit  to  the  Committee  on  Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on  Finance  of  the  Senate  a 
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report  on  the  study  conducted  under  subsection  (a),  together  with 
such  recommendations  as  he  may  deem  advisable. 

PART  II— REVISION  OF  A  CCURA  CY-RELA  TED 
PENALTIES 

SEC.  7721.  REVISION  OF  ACCURACY-RELATED  PENALTIES. 

(a)  General  Rule. — Subchapter  A  of  chapter  68  (relating  to  addi- 
tions to  the  tax  and  additional  amounts)  is  amended  by  striking  sec- 
tion 6662  and  inserting  the  following: 

"PART  II— ACCURACY-RELATED  AND  FRAUD 
PENALTIES 

"Sec.  6662.  Imposition  of  accuracy-related  penalty. 
"Sec.  6663.  Imposition  of  fraud  penalty. 
"Sec.  6664-  Definitions  and  special  rules. 

"SEC.  6662.  IMPOSITION  OF  ACCURACY-RELATED  PENALTY. 

"(a)  Imposition  of  Penalty. — If  this  section  applies  to  any  por- 
tion of  an  underpayment  of  tax  required  to  be  shown  on  a  return, 
there  shall  be  added  to  the  tax  an  amount  equal  to  20  percent  of  the 
portion  of  the  underpayment  to  which  this  section  applies. 

"(b)  Portion  of  Underpayment  to  Which  Section  Applies. — 
This  section  shall  apply  to  the  portion  of  any  underpayment  which 
is  attributable  to  1  or  more  of  the  following: 

"(1)  Negligence  or  disregard  of  rules  or  regulations. 
"(2)  Any  substantial  understatement  of  income  tax. 
(3)  Any  substantial  valuation  overstatement  under  chapter  1. 
(If.)  Any  substantial  overstatement  of  pension  liabilities. 
(5)  Any  substantial  estate  or  gift  tax  valuation  understate- 
ment 

This  section  shall  not  apply  to  any  portion  of  an  underpayment  on 
which  a  penalty  is  imposed  under  section  6663. 

"(c)  Negligence. — For  purposes  of  this  section,  the  term  'negli- 
gence' includes  any  failure  to  make  a  reasonable  attempt  to  comply 
with  the  provisions  of  this  title,  and  the  term  'disregard'  includes 
any  careless,  reckless,  or  intentional  disregard. 

"(d)  Substantial  Understatement  of  Income  Tax. — 
"(I)  Substantial  understatement. — 

"(A)  In  general. — For  purposes  of  this  section,  there  is  a 
substantial  understatement  of  income  tax  for  any  taxable 
year  if  the  amount  of  the  understatement  for  the  taxable 
year  exceeds  the  greater  of— 

"(i)  10  percent  of  the  tax  required  to  be  shown  on  the 
return  for  the  taxable  year,  or 
"(ii)  $5,000. 

"(B)  Special  rule  for  corporations. — In  the  case  of  a 
corporation  other  than  an  S  corporation  or  a  personal  hold- 
ing company  (as  defined  in  section  542),  paragraph  (1)  shall 
be  applied  by  substituting  "$10,000"  for  "$5,000". 
"(2)  Understatement.— 

"(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  'understatement'  means  the  excess  of— 
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"(i)  the  amount  of  the  tax  required  to  be  shown  on 
the  return  for  the  taxable  year,  over 

"(ii)  the  amount  of  the  tax  imposed  which  is  shown 
on  the  return,  reduced  by  any  rebate  (within  the  mean- 
ing of  sec tion  621 1( b)( 2)). 
"(B)  Reduction  for  understatement  due  to  position 
of  taxpayer  or  disclosed  item. — The  amount  of  the  un- 
derstatement -under  subparagraph  (A)  shall  be  reduced  by 
that  portion  of  the  understatement  which  is  attributable 
to— 

"(i)  the  tax  treatment  of  any  item  by  the  taxpayer  if 
there  is  or  was  substantial  authority  for  such  treat- 
ment, or 

"(ii)  any  item  with  respect  to  which  the  relevant  facts 
affecting  the  items  tax  treatment  are  adequately  dis- 
closed in  the  return  or  in  a  statement  attached  to  the 
return. 

"(C)  Special  rules  in  cases  involving  tax  shelters. — 
"(i)  In  general. — In  the  case  of  any  item  attributa- 
ble to  a  tax  shelter — 

"(I)  subparagraph  (B)(ii)  shall  not  apply,  and 
"(II)  subparagraph  (B)(i)  shall  not  apply  unless 
(in  addition  to  meeting  the  requirements  of  such 
subparagraph)  the  taxpayer  reasonably  believed 
that  the  tax  treatment  of  such  item  by  the  taxpayer 
was  more  likely  than  not  the  proper  treatment, 
"(ii)  Tax  shelter. — For  purposes  of  clause  (i),  the 
term  'tax  shelter'  means — 

"(I)  a  partnership  or  other  entity, 
(II)  any  investment  plan  or  arrangement,  or 
"(III)  any  other  plan  or  arrangement, 
if  the  principal  purpose  of  such  partnership,  entity, 
plan,  or  arrangement  is  the  avoidance  or  evasion  of 
Federal  income  tax. 
"(D)  Secretarial  list. — The  Secretary  shall  prescribe 
(and  revise  not  less  frequently  than  annually)  a  list  of  posi- 
tions— 

"(i)  for  which  the  Secretary  believes  there  is  not  sub- 
stantial authority,  and 

"(ii)  which  affect  a  significant  number  of  taxpayers. 
Such  list  (and  any  revision  thereof)  shall  be  published  in 
the  Federal  Register. 
"(e)  Substantial  Valuation  Overstatement  Under  Chapter 

"(1)  In  general. — For  purposes  of  this  section,  there  is  a  sub- 
stantial valuation  overstatement  under  chapter  1  if  the  value  of 
any  property  (or  the  adjusted  basis  of  any  property)  claimed  on 
any  return  of  tax  imposed  by  chapter  1  is  200  percent  or  more  of 
the  amount  determined  to  be  the  correct  amount  of  such  valu- 
ation or  adjusted  basis  (as  the  case  may  be). 

"(2)  Limitation. — No  penalty  shall  be  imposed  by  reason  of 
subsection  (b)(3)  unless  the  portion  of  the  underpayment  for  the 
taxable  year  attributable  to  substantial  valuation  overstate- 
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merits  under  chapter  1  exceeds  $5,000  ($10,000  in  the  case  of  a 
corporation  other  than  an  S  corporation  or  a  personal  holding 
company  (as  defined  in  section  542)). 

"(f)  Substantial  Overstatement  of  Pension  Liabilities. — 

"(1)  In  general. — For  purposes  of  this  section,  there  is  a  sub- 
stantial overstatement  of  pension  liabilities  if  the  actuarial  de- 
termination of  the  liabilities  taken  into  account  for  purposes  of 
computing  the  deduction  under  paragraph  (1)  or  (2)  of  section 
404(a)  is  200  percent  or  more  of  the  amount  determined  to  be 
the  correct  amount  of  such  liabilities. 

"(2)  Limitation. — No  penalty  shall  be  imposed  by  reason  of 
subsection  (b)(4)  unless  the  portion  of  the  underpayment  for  the 
taxable  year  attributable  to  substantial  overstatements  of  pen- 
sion liabilities  exceeds  $1,000. 

"(g)  Substantial  Estate  or  Gift  Tax  Valuation  Understate- 
ment.— 

"(1)  In  general. — For  purposes  of  this  section,  there  is  a  sub- 
stantial estate  or  gift  tax  valuation  understatement  if  the  value 
of  any  property  claimed  on  any  return  of  tax  imposed  by  sub- 
title B  is  50  percent  or  less  of  the  amount  determined  to  be  the 
correct  amount  of  such  valuation. 

"(2)  Limitation. — No  penalty  shall  be  imposed  by  reason  of 
subsection  (b)(5)  unless  the  portion  of  the  underpayment  attrib- 
utable to  substantial  estate  or  gift  tax  valuation  understate- 
ments for  the  taxable  period  (or,  in  the  case  of  the  tax  imposed 
by  chapter  11,  with  respect  to  the  estate  of  the  decedent)  exceeds 
$5,000. 

"(h)  Increase  in  Penalty  in  Case  of  Gross  Valuation  Missta- 
tements.— 

"(1)  In  general. — To  the  extent  that  a  portion  of  the  under- 
payment to  which  this  section  applies  is  attributable  to  one  or 
more  gross  valuation  misstatements,  subsection  (a)  shall  be  ap- 
plied with  respect  to  such  portion  by  substituting  '40  percent' 
for  '20 percent'. 

"(2)  Gross  valuation  misstatements. — The  term  'gross 
valuation  misstatements '  means — 

"(A)  any  substantial  valuation  overstatement  under  chap- 
ter 1  as  determined  under  subsection  (e)  by  substituting  '400 
percent '  for  '200  percent  \ 

"(B)  any  substantial  overstatement  of  pension  liabilities 
as  determined  under  subsection  (f)  by  substituting  '400  per- 
cent'for  '200 percent',  and 

"(C)  any  substantial  estate  or  gift  tax  valuation  under- 
statement as  determined  under  subsection  (g)  by  substitut- 
ing '25 percent'  for  '50 percent'. 

"SEC.  6663.  IMPOSITION  OF  FRAUD  PENALTY. 

"(a)  Imposition  of  Penalty. — If  any  part  of  any  underpayment  of 
tax  required  to  be  shown  on  a  return  is  due  to  fraud,  there  shall  be 
added  to  the  tax  an  amount  equal  to  75  percent  of  the  portion  of  the 
underpayment  which  is  attributable  to  fraud. 

"(b)  Determination  of  Portion  Attributable  to  Fraud. — If 
the  Secretary  establishes  that  any  portion  of  an  underpayment  is  at- 
tributable to  fraud,  the  entire  underpayment  shall  be  treated  as  at- 
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tributable  to  fraud,  except  with  respect  to  any  portion  of  the  under- 
payment which  the  taxpayer  establishes  (by  a  preponderance  of  the 
evidence)  is  not  attributable  to  fraud. 

"(c)  Special  Rule  for  Joint  Returns. — In  the  case  of  a  joint 
return,  this  section  shall  not  apply  with  respect  to  a  spouse  unless 
some  part  of  the  underpayment  is  due  to  the  fraud  of  such  spouse. 

"SEC.  6664.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Underpayment. — For  purposes  of  this  part,  the  term  'under- 
payment' means  the  amount  by  which  any  tax  imposed  by  this  title 
exceeds  the  excess  of— 
"(1)  the  sum  of— 

"(A)  the  amount  shown  as  the  tax  by  the  taxpayer  on  his 
return,  plus 

"(B)  amounts  not  so  shown  previously  assessed  (or  collect- 
ed without  assessment),  over 
"(2)  the  amount  of  rebates  made. 
For  purposes  of  paragraph  (2),  the  term  'rebate'  means  so  much  of 
an  abatement,  credit,  refund,  or  other  repayment,  as  was  made  on 
the  ground  that  the  tax  imposed  was  less  than  the  excess  of  the 
amount  specified  in  paragraph  (1)  over  the  rebates  previously  made. 

"(b)  Penalties  Applicable  Only  Where  Return  Filed. — The 
penalties  provided  in  this  part  shall  apply  only  in  cases  where  a 
return  of  tax  is  filed  (other  than  a  return  prepared  by  the  Secretary 
under  the  authority  of  section  6020(b)). 
"(c)  Reasonable  Cause  Exception. — 

"(1)  In  general. — No  penalty  shall  be  imposed  under  this 
part  with  respect  to  any  portion  of  an  underpayment  if  it  is 
shown  that  there  was  a  reasonable  cause  for  such  portion  and 
that  the  taxpayer  acted  in  good  faith  with  respect  to  such  por- 
tion. 

"(2)  Special  rule  for  certain  valuation  overstate- 
ments.— In  the  case  of  any  underpayment  attributable  to  a  sub- 
stantial or  gross  valuation  overstatement  under  chapter  1  with 
respect  to  charitable  deduction  property,  paragraph  (1)  shall  not 
apply  unless — 

"(A)  the  claimed  value  of  the  property  was  based  on  a 
qualified  appraisal  made  by  a  qualified  appraiser,  and 

"(B)  in  addition  to  obtaining  such  appraisal,  the  taxpay- 
er made  a  good  faith  investigation  of  the  value  of  the  con- 
tributed property. 
"(3)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Charitable  deduction  property. — The  term  'char- 
itable deduction  property'  means  any  property  contributed 
by  the  taxpayer  in  a  contribution  for  which  a  deduction 
was  claimed  under  section  170.  For  purposes  of  paragraph 
(2),  such  term  shall  not  include  any  securities  for  which  (as 
of  the  date  of  the  contribution)  market  quotations  are  read- 
ily available  on  an  established  securities  market. 

"(B)  Qualified  appraiser. — The  term  'qualified  apprais- 
er' means  any  appraiser  meeting  the  requirements  of  the 
regulations  prescribed  under  section  170(a)(1). 
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"(C)  Qualified  appraisal. — The  term  'qualified  apprais- 
al' means  any  appraisal  meeting  the  requirements  of  the 
regulations  prescribed  under  section  170(a)(1). 

"PART  III— APPLICABLE  RULES 

"Sec.  6665.  Applicable  rules. 
"SEC.  6665.  APPLICABLE  RULES. 

"(a)  Additions  Treated  as  Tax. — Except  as  otherwise  provided 
in  this  title — 

"(1)  the  additions  to  the  tax,  additional  amounts,  and  penal- 
ties provided  by  this  chapter  shall  be  paid  upon  notice  and 
demand  and  shall  be  assessed,  collected,  and  paid  in  the  same 
manner  as  taxes;  and 

"(2)  any  reference  in  this  title  to  'tax'  imposed  by  this  title 
shall  be  deemed  also  to  refer  to  the  additions  to  the  tax,  addi- 
tional amounts,  and  penalties  provided  by  this  chapter. 
"(b)  Procedure  for  Assessing  Certain  Additions  to  Tax. — For 
purposes  of  subchapter  B  of  chapter  63  (relating  to  deficiency  proce- 
dures for  income,  estate,  gift,  and  certain  excise  taxes),  subsection  (a) 
shall  not  apply  to  any  addition  to  tax  under  section  6651,  6654,  or 
6655;  except  that  it  shall  apply — 

"(1)  in  the  case  of  an  addition  described  in  section  6651,  to 
that  portion  of  such  addition  which  is  attributable  to  a  defi- 
ciency in  tax  described  in  section  6211;  or 

"(2)  to  an  addition  described  in  section  6654  or  6655,  if  no 
return  is  filed  for  the  taxable  year.  " 

(b)  Repeal  of  Increase  in  Interest  on  Certain  Substantial 
Underpayments. — Subsection  (c)  of  section  6621  (relating  to  interest 
on  substantial  underpayments  attributable  to  tax  motivated  trans- 
actions) is  hereby  repealed. 

(c)  Technical  and  Conforming  Amendments. — 

(1)  Section  6653  is  amended  to  read  as  follows: 

"SEC.  6653.  FAILURE  TO  PA  Y  STAMP  TAX. 

"Any  person  (as  defined  in  section  6671(b))  who — 

'  (1)  willfully  fails  to  pay  any  tax  imposed  by  this  title  which 
is  payable  by  stamp,  coupons,  tickets,  books,  or  other  devices  or 
methods  prescribed  by  this  title  or  by  regulations  under  the  au- 
thority of  this  title,  or 

"(2)  willfully  attempts  in  any  manner  to  evade  or  defeat  any 
such  tax  or  the  payment  thereof, 
shall,  in  addition  to  other  penalties  provided  by  law,  be  liable  for  a 
penalty  of  50  percent  of  the  total  amount  of  the  underpayment  of 
the  tax. " 

(2)  Sections  6659,  6659A,  6660,  and  6661  are  hereby  repealed. 

(3)  Subsection  (b)  of  section  5684  is  amended — 

(A)  by  striking  "6662(a)"  and  inserting  "6665(a)",  and 

(B)  by  striking  "6662"  in  the  subsection  heading  and  in- 
serting "6665". 

(4)  Subsection  (a)  of  section  5761  is  amended  by  striking  "or 
6653"  and  inserting  "or  6653  or  part  II  of  subchapter  A  of  chap- 
ter 68". 

(5)  Subsection  (c)  of  section  5761  is  amended — 
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(A)  by  striking  "6662(a)"  and  inserting  "6665(a)"?  and 

(B)  by  striking  "6662"  in  the  subsection  heading  and  in- 
serting "6665". 

(6)  Subparagraph  (A)  of  section  6013(b)(5)  is  amended — 

(A)  by  striking  "section  6653"  and  inserting  "part  II  of 
subchapter  A  of  chapter  68",  and 

(B)  by  striking  "SECTION  6653"  in  the  subparagraph 
heading  and  inserting  "PART  II  OF  SUBCHAPTER  A  OF 
CHAPTER  68". 

(7)  Subsection  (d)  of  section  6222  is  amended  by  striking  "sec- 
tion 6653(a)"  and  inserting  "part  II  of  subchapter  A  of  chapter 
68". 

(8)  Paragraph  (2)  of  section  6601(e)  is  amended  by  striking 
"section  6651(a)(1),  6653,  6659,  6660,  or  6661"  each  place  it  ap- 
pears and  inserting  "section  6651(a)(1)  or  6653  or  under  part  II 
of  subchapter  A  of  chapter  68". 

(9)  Subsection  (a)  of  section  6672  is  amended  by  striking 
"under  section  6653"  and  inserting  "under  section  6653  or  part 
II  of  subchapter  A  of  chapter  68  ". 

(10)  Subparagraph  (C)  of  section  461(i)(3)  is  amended  by  strik- 
ing "section  6662(b)(2)(C)(ii)"  and  inserting  "section 
6662(d)(2)(C)(ii)". 

(11)  Clause  (i)  of  section  1274(b)(3)(B)  is  amended  by  striking 
"section  6661(b)(2)(C)(iiJ"  and  inserting  "section 
6662(d)(2)(C)(ii)". 

(12)  Subparagraph  (B)  of  section  7519(f)(4)  is  amended  by 
striking  "section  6653"  and  inserting  "part  II  of  subchapter  A 
of  chapter  68". 

(13)  Subchapter  A  of  chapter  68  is  amended  by  inserting  after 
the  subchapter  heading  the  following: 

"Part  I.  General  provisions. 

"Part  II.  Accuracy-related  and  fraud  penalties. 

"Part  III.  Applicable  rules. 

"PART I— GENERAL  PROVISIONS". 

(14)  The  table  of  sections  for  part  I  of  subchapter  A  of  chapter 
68  (as  amended  by  paragraph  (1))  is  amended — 

(A)  by  striking  out  the  items  relating  to  sections  6659, 
6659A,  6660,  and  6661,  and 

(B)  by  striking  the  item  relating  to  section  6653  and  in- 
serting: 

"Sec.  6653.  Failure  to  pay  stamp  tax.  " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  returns  the  due  date  for  which  (determined  without 
regard  to  extensions)  is  after  December  31,  1989. 
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PART  III— PREPARER,  PROMOTER,  AND 
PROTESTER  PENALTIES 

SEC.  7731.  PENALTY  FOR  INSTITUTING  PROCEEDINGS  BEFORE  TAX  COURT 
PRIMARILY  FOR  DEL  A  Y,  ETC. 

(a)  General  Rule. — Section  6673  (relating  to  damages  assessable 
for  instituting  proceedings  before  the  Tax  Court  primarily  for  delay, 
etc.)  is  amended  to  read  as  follows: 

"SEC.  6673.  SANCTIONS  AND  COSTS  A  WARDED  BY  COURTS. 

"(a)  Tax  Court  Proceedings. — 

"(1)  Procedures  instituted  primarily  for  delay,  etc. — 
Whenever  it  appears  to  the  Tax  Court  that — 

"(A)  proceedings  before  it  have  been  instituted  or  main- 
tained by  the  taxpayer  primarily  for  delay, 

"(B)  the  taxpayer's  position  in  such  proceeding  is  frivo- 
lous or  groundless,  or 

"(C)  the  taxpayer  unreasonably  failed  to  pursue  available 
administrative  remedies, 
the  Tax  Court,  in  its  decision,  may  require  the  taxpayer  to  pay 
to  the  United  States  a  penalty  not  in  excess  of  $25,000. 

"(2)  Counsel's  liability  for  excessive  costs. — Whenever  it 
appears  to  the  Tax  Court  that  any  attorney  or  other  person  ad- 
mitted to  practice  before  the  Tax  Court  has  multiplied  the  pro- 
ceedings in  any  case  unreasonably  and  vexatiously,  the  Tax 
Court  may  require — 

"(A)  that  such  attorney  or  other  person  pay  personally  the 
excess  costs,  expenses,  and  attorneys'  fees  reasonably  in- 
curred because  of  such  conduct,  or 

"(B)  if  such  attorney  is  appearing  on  behalf  of  the  Com- 
missioner of  Internal  Revenue,  that  the  United  States  pay 
such  excess  costs,  expenses,  and  attorneys '  fees  in  the  same 
manner  as  such  an  award  by  a  district  court. 
"(b)  Proceedings  in  Other  Courts. — 

(1)  Claims  under  section  7US3. — Whenever  it  appears  to  the 
court  that  the  taxpayer's  position  in  the  proceedings  before  the 
court  instituted  or  maintained  by  such  taxpayer  under  section 
7433  is  frivolous  or  groundless,  the  court  may  require  the  tax- 
payer to  pay  to  the  United  States  a  penalty  not  in  excess  of 
$10,000. 

"(2)  Collection  of  sanctions  and  costs.— In  any  civil  pro- 
ceeding before  any  court  (other  than  the  Tax  Court)  which  is 
brought  by  or  against  the  United  States  in  connection  with  the 
determination,  collection,  or  refund  of  any  tax,  interest,  or  pen- 
alty under  this  title,  any  monetary  sanctions,  penalties,  or  costs 
awarded  by  the  court  to  the  United  States  may  be  assessed  by 
the  Secretary  and,  upon  notice  and  demand,  may  be  collected  in 
the  same  manner  as  a  tax. 

"(3)  Sanctions  and  costs  awarded  by  a  court  of  ap- 
peals.— In  connection  with  any  appeal  from  a  proceeding  in  the 
Tax  Court  or  a  civil  proceeding  described  in  paragraph  (2),  an 
order  of  a  United  States  Court  of  Appeals  or  the  Supreme  Court 
awarding  monetary  sanctions,  penalties  or  court  costs  to  the 
United  States  may  be  registered  in  a  district  court  upon  filing  a 
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certified  copy  of  such  order  and  shall  be  enforceable  as  other 
district  court  judgments.  Any  such  sanctions,  penalties,  or  costs 
may  be  assessed  by  the  Secretary  and,  upon  notice  and  demand, 
may  be  collected  in  the  same  manner  as  a  tax.  " 

(b)  Clarification  of  Authority  To  Impose  Penalties  by  Ap- 
pellate Courts. — Paragraph  (4)  of  section  7482(c)  (relating  to 
power  to  impose  damages)  is  amended  to  read  as  follows: 

"(4)  To  impose  penalties.— The  United  States  Court  of  Ap- 
peals and  the  Supreme  Court  shall  have  the  power  to  require 
the  taxpayer  to  pay  to  the  United  States  a  penalty  in  any  case 
where  the  decision  of  the  Tax  Court  is  affirmed  and  it  appears 
that  the  appeal  was  instituted  or  maintained  primarily  for 
delay  or  that  the  taxpayers  position  in  the  appeal  is  frivolous 
or  groundless. " 

(c)  Clerical  Amendment. — The  table  of  sections  for  part  I  of  sub- 
chapter B  of  chapter  68  is  amended  by  striking  the  item  relating  to 
section  6673  and  inserting  the  following: 

"Sec.  6673.  Sanctions  and  costs  awarded  by  courts.  " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  positions  taken  after  December  31,  1989,  in  proceed- 
ings which  are  pending  on,  or  commenced  after  such  date. 

SEC.  7732.  MODIFICATIONS  TO  PENALTIES  ON  RETURN  PREPARERS  FOR 
CERTAIN  UNDERSTATEMENTS. 

(a)  General  Rule. — Subsections  (a)  and  (b)  of  section  6694  (relat- 
ing to  understatement  of  taxpayers  liability  by  income  tax  return 
preparer)  are  amended  to  read  as  follows: 

"(a)  Understatements  Due  to  Unrealistic  Positions. — If— 
"(1)  any  part  of  any  understatement  of  liability  with  respect 
to  any  return  or  claim  for  refund  is  due  to  a  position  for  which 
there  was  not  a  realistic  possibility  of  being  sustained  on  its 
merits, 

"(2)  any  person  who  is  an  income  tax  return  preparer  with  re- 
spect to  such  return  or  claim  knew  (or  reasonably  should  have 
known)  of  such  position,  and 

"(3)  such  position  was  not  disclosed  as  provided  in  section 
6662(d)(2)(B)(ii)  or  was  frivolous, 
such  person  shall  pay  a  penalty  of  $250  with  respect  to  such  return 
or  claim  unless  it  is  shown  that  there  is  reasonable  cause  for  the 
understatement  and  such  person  acted  in  good  faith. 

"(b)  Willful  or  Reckless  Conduct. — If  any  part  of  any  under- 
statement of  liability  with  respect  to  any  return  or  claim  for  refund 
is  due — 

"(1)  to  a  willful  attempt  in  any  manner  to  understate  the  li- 
ability for  tax  by  a  person  who  is  an  income  tax  return  preparer 
with  respect  to  such  return  or  claim,  or 

"(2)  to  any  reckless  or  intentional  disregard  of  rules  or  regula- 
tions by  any  such  person, 
such  person  shall  pay  a  penalty  of  $1,000  with  respect  to  such  return 
or  claim.  With  respect  to  any  return  or  claim,  the  amount  of  the 
penalty  payable  by  any  person  by  reason  of  this  subsection  shall  be 
reduced  by  the  amount  of  the  penalty  paid  by  such  person  by  reason 
of  subsection  (a). " 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  documents  prepared  after  December  31, 
1989. 

SEC.  7733.  MODIFICATIONS  TO  OTHER  ASSESSABLE  PENALTIES  WITH  RE- 
SPECT TO  RETURN  PREPARERS. 

(a)  Failure  To  Furnish  Copy  to  Taxpayer. — Subsection  (a)  of 
section  6695  is  amended — 

(1)  by  striking  "$25"  and  inserting  "$50",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"The  maximum  penalty  imposed  under  this  subsection  on  any 
person  with  respect  to  documents  filed  during  any  calendar  year 
shall  not  exceed  $25,000.  " 

(b)  Failure  To  Sign  Return. — Subsection  (b)  of  section  6695  is 
amended — 

(1)  by  striking  "$25"  and  inserting  "$50",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"The  maximum  penalty  imposed  under  this  subsection  on  any 
person  with  respect  to  documents  filed  during  any  calendar  year 
shall  not  exceed  $25,000. " 

(c)  Failure  To  Furnish  Identifying  Number. — Subsection  (c)  of 
section  6695  is  amended — 

(1)  by  striking  "$25"  and  inserting  "$50",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"The  maximum  penalty  imposed  under  this  subsection  on  any 
person  with  respect  to  documents  filed  during  any  calendar  year 
shall  not  exceed  $25,000.  " 

(d)  Failure  To  File  Correct  Information  Returns. — Subsec- 
tion (e)  of  section  6695  is  amended  to  read  as  follows: 

"(e)  Failure  To  File  Correct  Information  Returns.— Any 
person  required  to  make  a  return  under  section  6060  who  fails  to 
comply  with  the  requirements  of  such  section  shall  pay  a  penalty  of 
$50  for— 

"(1)  each  failure  to  file  a  return  as  required  under  such  sec- 
tion, and 

(2)  each  failure  to  set  forth  an  item  in  the  return  as  required 
under  section, 

unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause  and 
not  due  to  willful  neglect.  The  maximum  penalty  imposed  under 
this  subsection  on  any  person  with  respect  to  any  return  period  shall 
not  exceed  $25,000." 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  documents  prepared  after  December  31,  1989. 

SEC.  7734.  MODIFICATIONS  TO  PENALTY  FOR  PROMOTING  ABUSIVE  TAX 
SHELTERS,  ETC. 

(a)  General  Rule. — Subsection  (a)  of  section  6700  is  amended — 

(1)  by  inserting  "(directly  or  indirectly)"  after  "participates" 
in  paragraph  (1)(B), 

(2)  by  inserting  "or  causes  another  person  to  make  or  furnish  " 
after  "makes  or  furnishes"  in  paragraph  (2),  and 

(3)  by  striking  the  material  following  paragraph  (2)  and  in- 
serting the  following: 

"shall  pay,  with  respect  to  each  activity  described  in  paragraph  (1), 
a  penalty  equal  to  the  $1,000  or,  if  the  person  establishes  that  it  is 
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lesser,  100  percent  of  the  gross  income  derived  (or  to  be  derived)  by 
such  person  from  such  activity.  For  purposes  of  the  preceding  sen- 
tence, activities  described  in  paragraph  (1)(A)  with  respect  to  each 
entity  or  arrangement  shall  be  treated  as  a  separate  activity  and 
participation  in  each  sale  described  in  paragraph  (1)(B)  shall  be  so 
treated. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  activities  after  December  31,  1989. 

SEC.  7735.  MODIFICATIONS  TO  PENALTIES  FOR  AIDING  AND  ABETTING  UN- 
DERSTATEMENT OF  TAX  LIABILITY. 

(a)  General  Rule. — Subsection  (a)  of  section  6701  (relating  to 
penalties  for  aiding  and  abetting  understatement  of  tax  liability)  is 
amended — 

(1)  by  striking  "in  connection  with  any  matter  arising  under 
the  internal  revenue  laws  "  in  paragraph  (1), 

(2)  by  striking  uwho  knows"  in  paragraph  (2)  and  inserting 
"who  knows  (or  has  reason  to  believe)",  and 

(3)  by  striking  "will  result"  in  paragraph  (3)  and  inserting 
"would  result". 

(b)  Coordination  With  Penalty  Under  Section  6700.— 

(1)  In  general. — Subsection  (f)  of  section  6701  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)  Coordination  with  section  6700. — No  penalty  shall  be 
assessed  under  section  6700  on  any  person  with  respect  to  any 
document  for  which  a  penalty  is  assessed  on  such  person  under 
subsection  (a)." 

(2)  Technical  amendment. — Paragraph  (1)  of  section  6701(f) 
is  amended  by  striking  "paragraph  (2)"  and  inserting  "para- 
graphs (2)  and  (3)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  December  31,  1989. 

SEC.   7736.  MODIFICATION  TO  PENALTY  FOR  FRIVOLOUS  INCOME  TAX 
RETURN 

(a)  Requirement  of  Full  Payment  of  Penalty. — Subsection  (c) 
of  section  6703  is  amended  by  striking  "section  6700,  6701,  or  6702" 
each  place  it  appears  and  inserting  "section  6700  or  6701 ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  returns  filed  after  December  31,  1989. 

SEC  7737.  AUTHORITY  TO  COUNTERCLAIM  FOR  BALANCE  OF  PENALTY  IN 
PARTIAL  REFUND  SUITS. 

(a)  General  Rule.— Sections  6672(b)(1),  6694(c)(1),  and  6703(c)(1) 
are  each  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "Nothing  in  this  paragraph  shall  be  construed  to  prohibit 
any  counterclaim  for  the  remainder  of  such  penalty  in  a  proceeding 
begun  as  provided  in  paragraph  (2). " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  7738.  REPEAL  OF  BONDING  REQUIREMENT  UNDER  SECTION  7407. 

(a)  General  Rule. — Subsection  (c)  of  section  7407  (relating  to 
bond  to  stay  injunction)  is  hereby  repealed. 

(b)  Conforming  Amendment. — Subsection  (a)  of  section  7407  is 
amended  by  striking  "Except  as  provided  in  subsection  (c),  a  civil" 
and  inserting  "A  civil". 
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(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  actions  commenced  after  December  31,  1989. 

SEC.  7739.  CERTAIN  DISCLOSURES  OF  INFORMATION  BY  PREPARERS  PER- 
MITTED. 

(a)  General  Rule. — Paragraph  (3)  of  section  7216(b)  (relating  to 
exceptions)  is  amended  by  adding  at  the  end  thereof  the  following 
new  sentence:  "Such  regulations  shall  permit  (subject  to  such  condi- 
tions as  such  regulations  shall  provide)  the  disclosure  or  use  of  in- 
formation for  quality  or  peer  reviews.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

PART /F— FAILURES  TO  FILE  OR  PAY 

SEC  7741.  INCREASE  IN  PENALTY  FOR  FRA  UDULENT  FAILURE  TO  FILE. 

(a)  General  Rule. — Section  6651  (relating  to  failure  to  file  tax 
return  or  pay  tax)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subsection: 

"(f)  Increase  in  Penalty  for  Fraudulent  Failure  to  File. — If 
any  failure  to  file  any  return  is  fraudulent,  paragraph  (1)  of  subsec- 
tion (a)  shall  be  applied — 

"(1)  by  substituting  l15  percent'  for  '5  percent'  each  place  it 
appears,  and 

"(2)  by  substituting  75 percent'  for  '25 percent'.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  in  the  case  of  failures  to  file  returns  the  due  date  for 
which  (determined  without  regard  to  extensions)  is  after  December 
31,  1989. 

SEC.  7742.  FAILURE  TO  MAKE  DEPOSIT  OF  TAXES. 

(a)  General  Rule. — Section  6656  (relating  to  failure  to  make  de- 
posit of  taxes  or  overstatement  of  deposits)  is  amended  to  read  as 
follows: 

"SEC.  6656.  FAILURE  TO  MAKE  DEPOSIT  OF  TAXES 

"(a)  Underpayment  of  Deposits. — In  the  case  of  any  failure  by 
any  person  to  deposit  (as  required  by  this  title  or  by  regulations  of 
the  Secretary  under  this  title)  on  the  date  prescribed  therefor  any 
amount  of  tax  imposed  by  this  title  in  such  government  depository 
as  is  authorized  under  section  6302(c)  to  receive  such  deposit,  unless 
it  is  shown  that  such  failure  is  due  to  reasonable  cause  and  not  due 
to  willful  neglect,  there  shall  be  imposed  upon  such  person  a  penalty 
equal  to  the  applicable  percentage  of  the  amount  of  the  underpay- 
ment. 

"(b)  Definitions. — For  purposes  of  subsection  (a) — 
"(V  Applicable  percentage.— 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'applicable  percentage '  means — 

"(i)  2  percent  if  the  failure  is  for  not  more  than  5 
days, 

"(ii)  5  percent  if  the  failure  is  for  more  than  5  days 
but  not  more  than  15  days,  and 

"(Hi)  10  percent  if  the  failure  is  for  more  than  15 
days. 
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"(B)  Special  rule. — In  any  case  where  the  tax  is  not  de- 
posited on  or  before  the  earlier  of— 

"(i)  the  day  10  days  after  the  date  of  the  first  delin- 
quency notice  to  the  taxpayer  under  section  6303,  or 

"(ii)  the  day  on  which  notice  and  demand  for  imme- 
diate payment  is  given  under  section  6861  or  6862  or 
the  last  sentence  of  section  6331(a), 
the  applicable  percentage  shall  be  15  percent. 
"(2)  Underpayment.— The  term  'underpayment'  means  the 
excess  of  the  amount  of  the  tax  required  to  be  deposited  over  the 
amount,  if  any,  thereof  deposited  on  or  before  the  date  pre- 
scribed therefor. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  part  I  of  sub- 
chapter A  of  chapter  68  (as  amended  by  title  II)  is  amended  by  strik- 
ing the  item  relating  to  section  6656  and  inserting  the  following: 

"Sec.  6656.  Failure  to  make  deposit  of  taxes.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  deposits  required  to  be  made  after  December  31,  1989. 

SEC.  7743.  EFFECT  OF  PAYMENT  OF  TAX  BY  RECIPIENT  ON  CERTAIN  PEN- 
ALTIES. 

(a)  General  Rule. — Section  1463  (relating  to  tax  paid  by  recipi- 
ent of  income)  is  amended  to  read  as  follows: 

"SEC.  1463.  TAX  PAID  BY  RECIPIENT  OF  INCOME. 
"If— 

"(1)  any  person,  in  violation  of  the  provisions  of  this  chapter, 
fails  to  deduct  and  withhold  any  tax  under  this  chapter,  and 

"(2)  thereafter  the  tax  against  which  such  tax  may  be  cred- 
ited is  paid, 

the  tax  so  required  to  be  deducted  and  withheld  shall  not  be  collect- 
ed from  such  person;  but  this  subsection  shall  in  no  case  relieve 
such  person  from  liability  for  interest  or  any  penalties  or  additions 
to  the  tax  otherwise  applicable  in  respect  of  such  failure  to  deduct 
and  withhold. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  failures  after  December  31,  1989. 

Subtitle  H — Technical  Corrections 

SEC.  7801.  DEFINITIONS;  COORDINATION  WITH  OTHER  SUBTITLES. 

(a)  Definitions. — For  purposes  of  this  subtitle — 

(1)  1988  act.— The  term  "1988  Act"  means  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 

(2)  1987  act.— The  term  "1987  Act"  means  the  Revenue  Act  of 
1987. 

(b)  Coordination  With  Other  Subtitles. — For  purposes  of  ap- 
plying the  amendments  made  by  any  subtitle  of  this  title  other  than 
this  subtitle,  the  provisions  of  this  subtitle  shall  be  treated  as 
having  been  enacted  immediately  before  the  provisions  of  such  other 
subtitles. 
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PART  I— AMENDMENTS  RELATED  TO  TECHNICAL 
AND  MISCELLANEOUS  REVENUE  ACT  OF  1988 

SEC.  7811.  AMENDMENTS  RELATED  TO  TITLE  I  OF  THE  1988  ACT. 

(a)  Amendments  Related  to  Section  1002  of  the  1988  Act. — 

(1)  The  heading  for  subparagraph  (C)  of  section  42(d)(5)  is 
amended  by  inserting  "section"  before  "167(k)". 

(2)  Clause  (ii)  of  section  42(h)(5)(D)  is  amended  by  striking 
"clause  (ii)"  and  inserting  "clause  (i)". 

(b)  Amendments  Related  to  Section  1003  of  the  1988  Act. — 

(1)  Subparagraph  (C)  of  section  643(a)(6)  is  amended  by  strik- 
ing "(i)"  and  by  striking  "  and  (ii)"  and  all  that  follows  and 
inserting  a  period. 

(2)  Paragraph  (6)  of  section  643(a)  is  amended  by  striking  sub- 
paragraph (D). 

(c)  Amendments  Related  to  Section  1006  of  the  1988  Act.— 

(1)  Subparagraphs  (C)  and  (D)  of  section  26(b)(2)  are  amended 
to  read  as  follows: 

"(C)  subsection  (m)(5)(B),  (q),  (t),  or  (v)  of  section  72  (relat- 
ing to  additional  taxes  on  certain  distributions), 

"(D)  section  143(m)  (relating  to  recapture  of  proration  of 
Federal  subsidy  from  use  of  mortgage  bonds  and  mortgage 
credit  certificates), " 

(2)  Paragraph  (2)  of  section  26(b)  is  amended  by  striking  sub- 
paragraph (K)  and  all  that  follows  and  inserting  the  following 
new  subparagraphs: 

(K)  sections  871(a)  and  881  (relating  to  certain  income  of 
nonresident  aliens  and  foreign  corporations), 

"(L)  section  860E(e)  (relating  to  taxes  with  respect  to  cer- 
tain residual  interests),  and 

"(M)  section  884  (relating  to  branch  profits  tax). " 

(3)  Subparagraph  (B)  of  section  6724(d)(1)  is  amended  by  strik- 
ing clause  (viii)  and  all  that  follows  and  inserting  the  follow- 
ing: 

"(viii)  section  6052(a)  (relating  to  reporting  payment 
of  wages  in  the  form  of  group-term  life  insurance), 

"(ix)  section  6053(c)(1)  (relating  to  reporting  with  re- 
spect to  certain  tips), 

"(x)  section  1060(b)  (relating  to  reporting  require- 
ments of  transferors  and  transferees  in  certain  asset  ac- 
quisitions), or 

"(xi)  subparagraph  (A)  or  (C)  of  subsection  (c)(4),  or 
subsection  (e),  of  section  4093  (relating  to  information 
reporting  with  respect  to  tax  on  diesel  and  aviation 
fuel). " 

(4)  Clause  (i)  of  section  1374(d)(2)(A)  is  amended  by  striking 
"(except  as  provided  in  subsection  (b)(2))". 

(5)  (A)  Paragraph  (6)  of  section  382(h)  is  amended — 

(i)  by  striking  "during  the  recognition  period"  in  subpara- 
graph (B)  and  inserting  "during  the  recognition  period  (de- 
termined without  regard  to  any  carryover)",  and 

(ii)  by  striking  "treated  as  recognized  built-in  gains  or 
losses  under  this  paragraph"  in  subparagraph  (C)  and  in- 
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serting  "which  would  be  treated  as  recognized  built-in 
gains  or  losses  under  this  paragraph  if  such  amounts  were 
properly  taken  into  account  (or  allowable  as  a  deduction) 
during  the  recognition  period". 
(B)  Paragraph  (5)  of  section  1374(d)  is  amended— 

(i)  by  striking  "during  the  recognition  period"  in  subpara- 
graph (B)  and  inserting  "during  the  recognition  period  (de- 
termined without  regard  to  any  carryover)",  and 

(ii)  by  striking  "treated  as  recognized  built-in  gains  or 
losses  under  this  paragraph"  in  subparagraph  (C)  and  in- 
serting "which  would  be  treated  as  recognized  built-in 
gains  or  losses  under  this  paragraph  if  such  amounts  were 
properly  taken  into  account  (or  allowable  as  a  deduction) 
during  the  recognition  period". 

(6)  Subparagraph  (B)  of  section  1361(b)(2)  is  amended  to  read 
as  follows: 

"(B)  a  financial  institution  to  which  section  585  applies 
(or  would  apply  but  for  subsection  (c)  thereof)  or  to  which 
section  593  applies, ". 

(7)  Paragraph  (2)  of  section  1366(f)  is  amended  to  read  as  fol- 
lows: 

"(2)  Treatment  of  tax  imposed  on  built-in  gains. — If  any 
tax  is  imposed  under  section  1374  for  any  taxable  year  on  an  S 
corporation,  for  purposes  of  subsection  (a),  the  amount  so  im- 
posed shall  be  treated  as  a  loss  sustained  by  the  S  corporation 
during  such  taxable  year.  The  character  of  such  loss  shall  be 
determined  by  allocating  the  loss  proportionately  among  the  rec- 
ognized built-in  gains  giving  rise  to  such  tax.  " 

(8)  Subparagraph  (B)  of  section  1374(b)(3)  is  amended  by 
adding  at  the  end  the  following  new  sentence:  "A  similar  rule 
shall  apply  in  the  case  of  the  minimum  tax  credit  under  section 
53  to  the  extent  attributable  to  taxable  years  for  which  the  cor- 
poration was  a  C  corporation.  " 

(9)  The  last  sentence  of  section  860G(a)(3)  is  amended  by  strik- 
ing "this  subparagraph"  and  inserting  "subparagraph  (A)". 

(d)  Amendments  Related  to  Section  1007  of  the  1988  Act. — 

(1)  (A)  Subsection  (g)  of  section  59  is  amended  by  striking  "for 
any  taxable  year"  and  inserting  "for  the  taxable  year  for  which 
the  item  is  taken  into  account  or  for  any  other  taxable  year". 

(B)  The  repeal  of  section  58(h)  of  the  Internal  Revenue  Code 
of  1954  by  the  Tax  Reform  Act  of  1986  shall  be  effective  only 
with  respect  to  Hems  of  tax  preference  arising  in  taxable  years 
beginning  after  December  31,  1986. 

(2)  Subclause  (II)  of  section  53(d)(l)(B)(i)  is  amended  by  insert- 
ing before  the  period  at  the  end  the  following:  "and  if  section 
59(a)(2)  did  not  apply". 

(3)  Paragraph  (3)  of  section  56(b)  is  amended — 

(A)  by  inserting  after  the  first  sentence  the  following  new 
sentence:  "Section  422A(c)(2)  shall  apply  in  any  case  where 
the  disposition  and  the  inclusion  for  purposes  of  this  part 
are  within  the  same  taxable  year  and  such  section  shall  not 
apply  in  any  other  case.  "  and 

(B)  by  striking  "the  preceding  sentence"  and  inserting 
"this  paragraph  ". 
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(e)  Amendments  Related  to  Section  1008  of  the  1988  Act. — 

(1)  Paragraph  (2)  of  section  460(a)  is  amended  by  inserting 
"(or,  with  respect  to  any  amount  properly  taken  into  account 
after  completion  of  the  contract,  when  such  amount  is  so  proper- 
ly taken  into  account)"  after  "any  long-term  contract". 

(2)  Subparagraph  (B)  of  section  460(b)(2)  is  amended — 

(A)  by  striking  "any  amount  received  or  accrued"  and  in- 
serting uany  amount  properly  taken  into  account",  and 

(B)  by  striking  "is  so  received  or  accrued"  and  inserting 
"is  so  properly  taken  into  account". 

(3)  Paragraph  (3)  of  section  460(b)  is  amended — 

(A)  by  striking  "any  amount  received  or  accrued"  in  the 
second  sentence  and  inserting  "any  amount  properly  taken 
into  account",  and 

(B)  by  striking  "such  amount  was  received  or  accrued"  in 
the  second  sentence  and  inserting  "such  amount  was  prop- 
erly taken  into  account". 

(4)  Paragraph  (2)  of  section  460(b)  is  amended  by  adding  at 
the  end  the  following  new  sentence: 

"In  the  case  of  any  long-term  contract  with  respect  to  which  the 
percentage  of  completion  method  is  used,  except  for  purposes  of 
applying  the  look-back  method  of  paragraph  (3),  any  income 
under  the  contract  (to  the  extent  not  previously  includible  in 
gross  income)  shall  be  included  in  gross  income  for  the  taxable 
year  following  the  taxable  year  in  which  the  contract  was  com- 
pleted. " 

(5)  Paragraph  (2)  of  section  460(e)  is  amended  by  striking 
"and"  at  the  end  of  subparagraph  (A),  by  inserting  "and"  at  the 
end  of  subparagraph  (B),  and  by  inserting  after  subparagraph 
(B)  the  following  new  subparagraph: 

"(C)  any  predecessor  of  the  taxpayer  or  a  person  described 
in  subparagraph  (A)  or  (B),  ". 

(6)  Paragraph  (2)  of  section  460(b)  is  amended  by  adding  at 
the  end  the  following  new  sentence: 

"For  purposes  of  subtitle  F  (other  than  sections  6654  and  6655), 
any  interest  required  to  be  paid  by  the  taxpayer  under  subpara- 
graph (B)  shall  be  treated  as  an  increase  in  the  tax  imposed  by 
this  chapter  for  the  taxable  year  in  which  the  contract  is  com- 
pleted (or,  in  the  case  of  interest  payable  with  respect  to  any 
amount  properly  taken  into  account  after  completion  of  the  con- 
tract, for  the  taxable  year  in  which  the  amount  is  so  properly 
taken  into  account). " 

(f)  Amendments  Related  to  Section  1009  of  the  1988  Act.— 

(1)  Subparagraph  (A)  of  section  643(a)(6)  is  amended  by  strik- 
ing "section  265(1)"  and  inserting  "section  265(a)(1)". 

(2)  Subparagraph  (B)  of  section  1009(b)(3)  of  the  1988  Act  is 
amended  by  striking  "section  265(b)(3)(B)(iii)"  and  inserting 
"section  265(b)(3)(B)(i)(III)". 

(g)  Amendment  Related  to  Section  1011  of  the  1988  Act. — 

(1)  Subsection  (a)  of  section  401  is  amended  by  moving  para- 
graph (30)  from  the  end  and  inserting  it  after  paragraph  (29). 
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(2)  The  last  sentence  of  section  402(g)(3)  is  amended  by  insert- 
ing ''involving  a  one-time  irrevocable  election"  after  "similar 
arrangement". 

(3)  The  heading  of  sections  4.06(c)  and  407(c)  are  each  amend- 
ed by  striking  "Purposes  Limitation"  and  inserting  "Pur- 
poses of  Limitation". 

(4)  Clause  (Hi)  of  section  457(d)(1)(A)  is  amended  by  striking 
the  period  at  the  end  and  inserting  "  and". 

(5)  Subclause  (I)  of  section  457(d)(2)(B)(i)  is  amended  by 
adding  "and"  at  the  end. 

(h)  Amendments  Related  to  Section  1011B  of  the  1988  Act. — 

(1)  Paragraph  (5)  of  section  409(1)  is  amended  by  striking  "the 
last  sentence"  and  inserting  "the  second  sentence". 

(2)  Subsection  (a)  of  section  129  is  amended  by  striking  the 
sentence  following  paragraph  (2)(C)  and  preceding  subsection 
(b). 

(3)  Paragraph  (1)  of  section  1011B(j)  of  the  1988  Act  is  amend- 
ed by  striking  "401(a)(28)(B)"  and  inserting  "401(a)(28)(B)(ii)". 

(i)  Amendments  Related  to  Section  1012  of  the  1988  Act. — 

(1)  Subparagraph  (H)  of  section  904(d)(1)  is  amended  by  strik- 
ing "qualified  interest  and  carrying  charges  (as  defined  in  sec- 
tion 245(c))"  and  inserting  "interest  or  carrying  charges  (as  de- 
fined in  section  927(d)(1))  derived  from  a  transaction  which  re- 
sults in  foreign  trade  income  (as  defined  in  section  923(b))". 

(2)  Sections  861(a)(6),  862(a)(6),  863(b)(2),  and  863(b)(3)  are  each 
amended  by  striking  "865(h)(1)"  and  inserting  "865(i)(D". 

(3)  Subparagraph  (A)  of  section  954(c)(3)  is  amended — 

(A)  by  striking  "is  created"  in  clause  (i)  and  inserting  "is 
a  corporation  created", 

(B)  by  striking  "from  a  related  person"  in  clause  (ii)  and 
inserting  "from  a  corporation  which  is  a  related  person", 
and 

(C)  by  adding  at  the  end  the  following: 

"To  the  extent  provided  in  regulations,  payments  made  by  a 
partnership  with  1  or  more  corporate  partners  shall  be 
treated  as  made  by  such  corporate  partners  in  proportion  to 
their  respective  interests  in  the  partnership.  " 

(4)  Paragraph  (5)  of  section  1297(b)  is  amended — 

(A)  by  inserting  "stock"  after  "where"  in  the  paragraph 
heading, 

(B)  by  striking  "any  disposition  of"  in  subparagraph 
(A)(ii)  and  inserting  "any  distribution  of",  and 

(C)  by  striking  "treated  as  a  disposition  to"  in  subpara- 
graph (A)  and  inserting  "treated  as  a  disposition  by,  or  dis- 
tribution to". 

(5)  Subparagraph  (B)  of  section  1012(q)(l)  of  the  1988  Act  is 
amended — 

(A)  by  striking  "1021(e)(2)(C)"  and  inserting 
"1021(c)(2)(C)",  and 

(B)  by  striking  "823(b)(4)(C)"  and  inserting  "832(b)(4)(C)". 

(6)  (A)  Subparagraph  (B)  of  section  1446(b)(2)  is  amended  by 
striking  "section  11(b)"  and  inserting  "section  11(b)(1)". 

(B)  Paragraph  (2)  of  section  1446(d)  is  amended  to  read  as  fol- 
lows: 
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"(2)  Credit  treated  as  distributed  to  partner. — Except  as 
provided  in  regulations,  a  foreign  partner's  share  of  any  with- 
holding tax  paid  by  the  partnership  under  this  section  shall  be 
treated  as  distributed  to  such  partner  by  such  partnership  on 
the  earlier  of— 

"(A)  the  day  on  which  such  tax  was  paid  by  the  partner- 
ship, or 

"(B)  the  last  day  of  the  partnership's  taxable  year  for 
which  such  tax  was  paid.  " 
(C)  Subsection  (f)  of  section  1446  is  amended  to  read  as  fol- 
lows: 

"(f)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  purposes  of  this  section,  includ- 
ing— 

"(1)  regulations  providing  for  the  application  of  this  section 
in  the  case  of  publicly  traded  partnerships,  and 
"(2)  regulations  providing — 

"(A)  that,  for  purposes  of  section  6655,  the  withholding 
tax  imposed  under  this  section  shall  be  treated  as  a  tax  im- 
posed by  section  11  and  any  partnership  required  to  pay 
such  tax  shall  be  treated  as  a  corporation,  and 

"(B)  appropriate  adjustments  in  applying  section  6655 
with  respect  to  such  withholding  tax.  " 

(7)  Subsection  (a)  of  section  988  is  amended  by  inserting  after 
the  subsection  heading  the  following:  "Notwithstanding  any 
other  provision  of  this  chapter — " 

(8) (A)  Subsection  (b)  of  section  887  is  amended  by  redesignat- 
ing paragraph  (3)  as  paragraph  (4)  and  by  inserting  after  para- 
graph (2)  the  following  new  paragraph: 

"(3)  Exception  for  certain  income  taxable  in  posses- 
sions.— The  term  'United  States  source  gross  transportation 
income '  does  not  include  any  income  taxable  in  a  possession  of 
the  United  States  under  the  provisions  of  this  title  as  made  ap- 
plicable in  such  possession. " 

(B)  Paragraph  (1)  of  section  887(b)  is  amended  by  striking 
"paragraph  (2)"  and  inserting  "paragraphs  (2)  and  (3)". 

(C)  Subsection  (b)  of  section  872  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(7)  Treatment  of  possessions. — To  the  extent  provided  in 
regulations,  a  possession  of  the  United  States  shall  be  treated  as 
a  foreign  country  for  purposes  of  this  subsection.  " 

(D)  Paragraph  (4)  of  section  883(a)  is  amended  by  striking  "(5) 
and  (6)"  and  inserting  "(5),  (6),  and  (7)". 

(9)  Paragraph  (4)  of  section  887(b)  (as  redesignated  by  para- 
graph (8)  is  amended  by  striking  "transportation  income"  the 
first  two  places  it  appears  and  inserting  "United  States  source 
gross  transportation  income". 

(10)  Subsection  (a)  of  section  883  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(5)  Special  rule  for  countries  which  tax  on  residence 
basis. — For  purposes  of  this  subsection,  there  shall  not  be  taken 
into  account  any  failure  of  a  foreign  country  to  grant  an  exemp- 
tion to  a  corporation  organized  in  the  United  States  if  such  cor- 
poration is  subject  to  tax  by  such  foreign  country  on  a  residence 
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basis  pursuant  to  provisions  of  foreign  law  which  meets  such 
standards  (if  any)  as  the  Secretary  may  prescribe.  " 

(11)  Paragraph  (2)  of  section  4371  is  amended  by  striking  ", 
unless  the  insurer  is  subject  to  tax  under  section  842(b)". 

(12)  Subsection  (g)  of  section  995  is  amended  by  striking  "sec- 
tion 511"  and  inserting  "section  511  (or  any  other  person  other- 
wise subject  to  tax  under  section  511)". 

(13)  Effective  with  respect  to  taxable  years  ending  after  the 
date  of  the  enactment  of  this  Act  (or,  at  the  election  of  the  tax- 
payer, beginning  after  December  31,  1986),  subsection  (e)  of  sec- 
tion 402  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(7)  Coordination  with  foreign  tax  credit  limitations. — 
Subsections  (a),  (b),  and  (c)  of  section  904  shall  be  applied  sepa- 
rately with  respect  to  any  lump  sum  distribution  on  which  tax 
is  imposed  under  paragraph  (1),  and  the  amount  of  such  distri- 
bution shall  be  treated  as  the  taxable  income  for  purposes  of 
such  separate  application. " 

(14>  Paragraph  (2)(A)  of  section  1012(1)  of  the  1988  Act  is 
amended  by  striking  "section  245"  and  inserting  "section 
245(a)". 

(j)  Amendments  Related  to  Section  1014  of  the  1988  Act. — 

(1)  The  subparagraph  (C)  of  section  l(i)(3)  added  by  section 
1014(e)(7)  of  the  1988  Act  is  redesignated  as  subparagraph  (D). 

(2)  Paragraph  (1)  of  section  2654(a)  is  amended  by  adding  at 
the  end  the  following  new  sentence:  "The  preceding  shall  be  ap- 
plied after  any  basis  adjustment  under  section  1015  with  respect 
to  the  transfer. " 

(3)  Subsection  (g)  of  section  642  is  amended  by  inserting  after 
the  first  sentence  the  following  new  sentence:  "Rules  similar  to 
the  rules  of  the  preceding  sentence  shall  apply  to  amounts 
which  may  be  taken  into  account  under  2621(a)(2)  or  2622(b). " 

(4)  Paragraphs  (1)  and  (3)  of  section  2642(b)  are  each  amended 
by  striking  "a  timely  filed  gift  tax  return  required  by  section 
6019"  and  inserting  "a  gift  tax  return  filed  on  or  before  the 
date  prescribed  by  section  6075(b)". 

(5)  Paragraph  (1)  of  section  6654(1)  is  amended  by  striking 
"this  subsection  shall"  and  inserting  "this  section  shall". 

(6)  Clause  (ii)  of  section  6654(V(2)(B)  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  "(or,  if  no  will  is  ad- 
mitted to  probate,  which  is  the  trust  primarily  responsible  for 
paying  debts,  taxes,  and  expenses  of  administration)". 

(7)  The  heading  for  subparagraph  (D)  of  section  59(f)(2)  is 
amended  by  striking  "Others"  and  inserting  "Other". 

(k)  Amendments  Related  to  Section  1015  of  the  1988  Act. — 

(1)  Paragraph  (3)  of  section  1015(r)  of  the  1988  Act  is  amended 
by  striking  "section  6211"  and  inserting  "section  6213". 

(2)  The  last  sentence  of  section  6502(a)  is  amended  by  striking 
"enforceable"  and  inserting  "unenforceable". 

CI)  Amendment  Related  to  Section  1016  of  the  1988  Act. — The 
subparagraph  (E)  of  section  514(c)(9)  added  by  section  1016  of  the 
1988  Act  is  redesignated  as  subparagraph  (F). 

(m)  Amendments  Related  to  Section  1018  of  the  1988  Act. — 
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(1)  The  subsection  (f)  of  section  2503  added  by  section  1018  of 
the  1988  Act  is  redesignated  as  subsection  (g). 

(2)  Paragraph  (4)  of  section  1018(d)  of  the  1988  Act  is  amend- 
ed by  inserting  "the  first  place  it  appears"  before  "and  insert- 
ing". 

(3)  Paragraph  (20)  of  section  101 8(u)  of  the  1988  Act  is  amend- 
ed by  striking  "section  9507(b)"  and  inserting  "section  9509(b)". 

(4)  Subparagraph  (B)  of  section  72(q)(2)  is  amended  by  strik- 
ing "subsection  (s)(6)(B))"  and  inserting  "subsection  (s)(6)(B)))". 

(5)  Paragraph  (10)  of  section  414(p)  is  amended  by  inserting 
"section"  before  "403(b)". 

(6)  Paragraph  (2)  of  section  1018(1)  of  the  1988  Act  is  amended 
by  striking  "paragraphs  (2)  and  (3)"  and  inserting  "paragraphs 
(2)  and  (3)". 

(7)  Subsections  (a)(6)  and  (b)(3)  of  section  408  are  each  amend- 
ed by  striking  "(without  regard  to  subparagraph  (C)(ii)  there- 
of)". 

SEC.  7812.  AMENDMENTS  RELATED  TO  TITLE  II  OF  THE  1988  ACT. 

(a)  Amendment  Related  to  Section  2001  of  the  1988  Act. — 
Subparagraph  (C)  of  section  2001(d)(7)  of  the  1988  Act  is  amended  by 
striking  "section  6427(g)(1)"  and  inserting  "section  6427(f)(1)". 

(b)  Amendment  Related  to  Section  2002  of  the  1988  Act. — 
Subsection  (d)  of  section  2002  of  the  1988  Act  is  amended  by  striking 
"this  section"  and  inserting  "subsections  (b)  and  (c)"  and  by  insert- 
ing before  the  period  ",  and  the  amendment  made  by  subsection 
(a)(2)  shall  take  effect  as  if  included  in  the  amendment  made  by  sec- 
tion 521(a)(3)  of  the  Superfund  Revenue  Act  of  1986". 

(c)  Amendments  Related  to  Section  2004  of  the  1988  Act. — 

(1)  Paragraph  (1)  of  section  384(e)  is  amended  by  striking 
"build-in  gain"  and  inserting  "built-in  gain". 

(2)  Paragraph  (3)  of  section  453A(b)  is  amended  by  striking 
"(5).  "  and  inserting  "(5)).  " 

(d)  Amendment  Related  to  Section  2005  of  the  1988  Act.— 
Section  2005(e)  of  the  1988  Act  is  amended  by  inserting  before  the 
period  "  except  that  the  amendment  made  by  subsection  (a)(1)  shall 
take  effect  as  if  included  in  the  amendment  made  by  section  1131(c) 
of  the  Tax  Reform  Act  of  1986". 

SEC.  7813.  AMENDMENTS  RELATED  TO  TITLE  III  OF  THE  1988  ACT. 

(a)  Amendment  Related  to  Section  3001  of  the  1988  Act— 
Paragraph  (2)  of  section  6724(d)  is  amended  by  redesignating  sub- 
paragraph (U)  as  subparagraph  (S),  by  striking  "or"  at  the  end  of 
subparagraph  (Q),  and  by  striking  the  period  at  the  end  of  subpara- 
graph (R)  and  inserting  "  or". 

(b)  Amendments  Related  to  Section  3011  of  the  1988  Act.— 
Paragraphs  (4)  and  (5)  of  section  3011(b)  of  the  1988  Act  are  each 
amended — 

(1)  by  striking  "lllB(a)"  and  inserting  "1011B(a)",  and 

(2)  by  striking  "162(k)(2)"  and  inserting  "162(k)". 

SEC.  7814.  AMENDMENTS  RELATED  TO  TITLE  IV  OF  THE  1988  ACT. 

(a)  Amendment  Related  to  Section  4001  of  the  1988  Act.— 
Subsection  (c)  of  section  127  is  amended  by  striking  paragraph  (8). 
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(b)  Amendment  Related  to  Section  4002  of  the  1988  Act. — 
Subparagraph  (A)  of  section  125(e)(2)  is  amended  by  striking  "in- 
cludable" and  inserting  "includible". 

(c)  Amendments  Related  to  Section  4005  of  the  1988  Act. — 

(1)  The  paragraph  (3)  of  section  6045(e)  added  by  section  4005 
of  the  1988  Act  is  redesignated  as  paragraph  (4X 

(2)  Clause  (ii)  of  section  148(d)(3)(E)  is  amended  by  striking  "a 
qualified  mortgage  bond  or". 

(d)  Amendment  Related  to  Section  4006  of  the  1988  Act. — 
Section  4006  of  the  1988  Act  is  amended — 

(1)  by  striking  "December  31,  1988"  and  inserting  "Dec.  31, 
1988",  and 

(2)  by  striking  "December  31,  1989"  and  inserting  "Dec.  31, 
1989". 

(e)  Amendments  Related  to  Section  4008  of  the  1988  Act. — 

(1)  Subsection  (d)  of  section  196  is  amended  by  striking  "sub- 
stituting" and  all  that  follows  through  "in  the  case  of—"  and 
inserting  "substituting  'an  amount  equal  to  50  percent  of  for 
(an  amount  equal  to'  in  the  case  of—". 

(2) (A)  Subsection  (c)  of  section  280C  is  amended  by  redesignat- 
ing paragraph  (3)  as  paragraph  (4)  and  by  inserting  after  para- 
graph (2)  the  following  new  paragraph: 

"(3)  Election  of  reduced  credit. — 

"(A)  In  general. — In  the  case  of  any  taxable  year  for 
which  an  election  is  made  under  this  paragraph — 

"(i)  paragraphs  (1)  and  (2)  shall  not  apply,  and 
"(ii)  the  amount  of  the  credit  under  section  41(d) 
shall  be  the  amount  determined  under  subparagraph 
(B). 

"(B)  Amount  of  reduced  credit. — The  amount  of  credit 
determined  under  this  subparagraph  for  any  taxable  year 
shall  be  the  amount  equal  to  the  excess  of— 

"(i)  the  amount  of  credit  determined  under  section 
41(a)  without  regard  to  this  paragraph,  over 
"(ii)  the  product  of— 

"(I)  50  percent  of  the  amount  described  in  clause 
(i),  and 

"(II)  the  maximum  rate  of  tax  under  section 
11(b)(1). 

"(C)  Election. — An  election  under  this  paragraph  for 
any  taxable  year  shall  be  made  not  later  than  the  time  for 
filing  the  return  of  tax  for  such  year  (including  extensions), 
shall  be  made  on  such  return,  and  shall  be  made  in  such 
manner  as  the  Secretary  may  prescribe.  Such  an  election, 
once  made,  shall  be  irrevocable. " 
(B)  In  the  case  of  a  taxable  year  for  which  the  last  date  for 
making  the  election  under  section  280C(c)(3)  of  the  Internal  Rev- 
enue Code  of  1986  (as  added  by  subparagraph  (A))  is  on  or 
before  the  date  which  is  75  days  after  the  date  of  the  enactment 
of  this  Act,  such  an  election  for  such  year  may  be  made — 

(i)  at  any  time  before  the  date  which  is  75  days  after  such 
date  of  enactment,  and 

(ii)  in  such  form  and  manner  as  the  Secretary  of  the 
Treasury  or  his  delegate  may  prescribe. 
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(C)  Section  41  is  amended  by  striking  subsection  (h)  and  by 
redesignating  subsection  (i)  as  subsection  (h). 

(D)  Paragraph  (4)  of  section  196(c)  is  amended  by  inserting 
"(other  than  such  credit  determined  under  section  280C(c)(3))" 
after  "section  41(a)". 

(E)  Subsection  (n)  of  section  6501  is  amended  by  striking  " 
4Kh), ". 

(f)  Amendment  Related  to  Section  4011  of  the  1988  Act.— 
Subsection  (c)  of  section  67  is  amended  by  striking  paragraph  (4). 

SEC.  7815.  AMENDMENTS  RELATED  TO  TITLE  V  OF  THE  1988  ACT. 

(a)  Amendments  Related  to  Section  5012  of  the  1988  Act. — 

(1)  Subparagraph  (B)  of  section  7702A(c)(3)  is  amended  to  read 
as  follows: 

"(B)  Treatment  of  certain  benefit  increases. — For 
purposes  of  subparagraph  (A),  the  term  'material  change1 
includes  any  increase  in  the  death  benefit  under  the  con- 
tract or  any  increase  in,  or  addition  of,  a  qualified  addi- 
tional benefit  under  the  contract.  Such  term  shall  not  in- 
clude— 

"(i)  any  increase  which  is  attributable  to  the  pay- 
ment of  premiums  necessary  to  fund  the  lowest  level  of 
the  death  benefit  and  qualified  additional  benefits 
payable  in  the  1st  7  contract  years  (determined  after 
taking  into  account  death  benefit  increases  described  in 
subparagraph  (A)  or  (B)  of  section  7702(e)(2))  or  to  cred- 
iting of  interest  or  other  earnings  (including  policy- 
holder dividends)  in  respect  of  such  premiums,  and 

"(ii)  to  the  extent  provided  in  regulations,  any  cost-of- 
living  increase  based  on  an  established  broad-based 
index  if  such  increase  is  funded  ratably  over  the  re- 
maining period  during  which  premiums  are  required  to 
be  paid  under  the  contract.  " 

(2)  Paragraph  (2)  of  section  5012(e)  of  the  1988  Act  is  amended 
by  striking  "continues  to  make  level  annual  premium  payments 
over  the  life  of  the  contract'1  and  inserting  "makes  at  least  7 
level  annual  premium  payments  ". 

(3)  Subparagraph  (A)  of  section  72(e)(ll)  is  amended  by 
adding  at  the  end  the  following  new  sentence: 

"The  preceding  sentence  shall  not  apply  to  any  contract  de- 
scribed in  paragraph  (5)(D). " 

(4)  Paragraph  (4)  of  section  7702A(c)  is  amended — 

(A)  by  striking  "under  $io,ooo"  in  the  paragraph  heading 
and  inserting  "of  $10,000  or  less11,  and 

(B)  by  striking  "the  same  insurer11  and  inserting  "the 
same  policyholder11. 

(5)  Section  72(e)(ll)(A)  is  amended  by  striking  "12- month 
period11  and  inserting  "calendar  year11. 

(b)  Amendment  Related  to  Section  5021  of  the  1988  Act. — 
Subsection  (e)  of  section  5021  of  the  1988  Act  is  amended  by  striking 
"no  provision  in  any  law  (whether  enacted  before,  on,  or  after  the 
date  of  the  enactment  of  this  Act)11  and  inserting  "no  provision  in 
any  law  enacted  after  the  date  of  the  enactment  of  this  Act11. 
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(c)  Amendment  Related  to  Section  5032  of  the  1988  Act.— 
Subsection  (b)  of  section  2101  is  amended  by  adding  at  the  end  the 
following  new  sentence: 

"For  purposes  of  the  preceding  sentence,  there  shall  be  appropriate 
adjustments  in  the  application  of  section  2001(c)(3)  to  reflect  the  dif- 
ference between  the  amount  of  the  credit  provided  under  section 
2102(c)  and  the  amount  of  the  credit  provided  under  section  2010. " 

(d)  Amendments  Related  to  Section  5033  of  the  1988  Act. — 

(1XA)  Paragraph  (2)  of  section  2523(i)  is  amended  by  striking 
"made  by  the  donor  to  such  spouse"  and  inserting  "which  are 
made  by  the  donor  to  such  spouse  and  with  respect  to  which  a 
deduction  would  be  allowable  under  this  section  but  for  para- 
graph (1)". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply 
with  respect  to  gifts  made  after  June  29,  1989. 

(2)  Subsection  (a)  of  section  2523  is  amended  by  striking  "who 
is  a  citizen  or  resident". 

(3)  Paragraph  (3)  of  section  2106(a)  is  amended  by  striking 
"allowed  where  spouse  is  citizen". 

(4) (A)  Subparagraph  (B)  of  section  2056(d)(2)  is  amended  to 
read  as  follows: 

"(B)  Special  rule. — If  any  property  passes  from  the  dece- 
dent to  the  surviving  spouse  of  the  decedent,  for  purposes  of 
subparagraph  (A),  such  property  shall  be  treated  as  passing 
to  such  spouse  in  a  qualified  domestic  trust  if— 

"(i)  such  property  is  transferred  to  such  a  trust  before 
the  date  on  which  the  return  of  the  tax  imposed  by  this 
chapter  is  made,  or 

(ii)  such  property  is  irrevocably  assigned  to  such  a 
trust  under  an  irrevocable  assignment  made  on  or 
before  such  date  which  is  enforceable  under  local  law. " 
(B)  In  the  case  of  the  estate  of  a  decedent  dying  before  the 
date  of  the  enactment  of  this  Act,  the  period  during  which  the 
transfer  (or  irrevocable  assignment)  referred   to   in  section 
2056(d)(2)(B)  of  the  Internal  Revenue  Code  of  1986  (as  amended 
by  subparagraph  (A))  may  be  made  shall  not  expire  before  the 
date  1  year  after  such  date  of  enactment. 

(5)  Subsection  (d)  of  section  2056  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(4)  Special  rule  where  resident  spouse  becomes  citi- 
zen.— Paragraph  (1)  shall  not  apply  if— 

"(A)  the  surviving  spouse  of  the  decedent  becomes  a  citi- 
zen of  the  United  States  before  the  day  on  which  the  return 
of  the  tax  imposed  by  this  chapter  is  made,  and 

"(B)  such  spouse  was  a  resident  of  the  United  States  at 
all  times  after  the  date  of  the  death  of  the  decedent  and 
before  becoming  a  citizen  of  the  United  States.  " 

(6)  Paragraph  (3)  of  section  2056(d)  is  amended — 

(A)  by  striking  "section  2001"  and  inserting  "this  chap- 
ter", and 

(B)  by  inserting  before  the  period  at  the  end  the  follow- 
ing: "and  without  regard  to  subsection  (d)(3)  of  such  sec- 
tion". 
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(7)  (A)  Subsection  (a)  of  section  2056 A  is  amended — 

(i)  by  amending  paragraph  (1)  to  read  as  follows: 

"(1)  the  trust  instrument  requires  that  at  least  1  trustee  of  the 
trust  be  an  individual  citizen  of  the  United  States  or  a  domestic 
corporation  and  that  no  distribution  from  the  trust  may  be 
made  without  the  approval  of  such  a  trustee,  "  and 

(ii)  by  striking  paragraph  (2)  and  redesignating  para- 
graphs (3)  and  (4)  as  paragraphs  (2)  and  (3),  respectively. 

(B)  Subsection  (b)  of  section  2056A  is  amended  by  redesignat- 
ing paragraphs  (3)  through  (8)  as  paragraphs  (4)  through  (9),  re- 
spectively, and  by  inserting  after  paragraph  (2)  the  following 
new  paragraph: 

"(3)  Certain  lifetime  distributions  exempt  from  tax. — 
"(A)  Income  distributions. — No  tax  shall  be  imposed  by 
paragraph  (1)(A)  on  any  distribution  of  income  to  the  sur- 
viving spouse. 

"(B)  Hardship  Exemption.— No  tax  shall  be  imposed  by 
paragraph  (1)(A)  on  any  distribution  to  the  surviving  spouse  on 
account  of  hardship. " 

(C)  Subparagraph  (A)  of  section  2056A(b)(l)  is  amended  by 
striking  "other  than  a  distribution  of  income  required  under 
subsection  (a)(2)". 

(D)  Paragraph  (4)  of  section  2056A(b)  (as  redesignated  by  sub- 
paragraph (B))  is  amended  to  read  as  follows: 

"(4)  Tax  where  trust  ceases  to  qualify. — If  any  qualified 
domestic  trust  ceases  to  meet  the  requirements  of  paragraphs  (1) 
and  (2)  of  subsection  (a),  the  tax  imposed  by  paragraph  (1)  shall 
apply  as  if  the  surviving  spouse  died  on  the  date  of  such  cessa- 
tion. " 

(8)  Subsection  (d)  of  section  2056  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(4)  Reformations  permitted. — 

"(A)  In  general. — In  the  case  of  any  property  with  re- 
spect to  which  a  deduction  would  be  allowable  under  sub- 
section (a)  but  for  this  subsection,  the  determination  of 
whether  a  trust  is  a  qualified  domestic  trust  shall  be 
made — 

"(i)  as  of  the  date  on  which  the  return  of  the  tax  im- 
posed by  this  chapter  is  made,  or 

"(ii)  if  a  judicial  proceeding  is  commenced  on  or 
before  the  due  date  (determined  with  regard  to  exten- 
sions) for  filing  such  return  to  change  such  trust  into  a 
trust  which  is  a  qualified  domestic  trust,  as  of  the  time 
when  the  changes  pursuant  to  such  proceeding  are 
made. 

"(B)  Statute  of  limitations. — If  a  judicial  proceeding 
described  in  subparagraph  (A)(ii)  is  commenced  with  respect 
to  any  trust,  the  period  for  assessing  any  deficiency  of  tax 
attributable  to  any  failure  of  such  trust  to  be  a  qualified 
domestic  trust  shall  not  expire  before  the  date  1  year  after 
the  date  on  which  the  Secretary  is  notified  that  the  trust 
has  been  changed  pursuant  to  such  judicial  proceeding  or 
that  such  proceeding  has  been  terminated.  " 
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(9)  Subsection  (b)  of  section  2056A  is  amended  by  adding  at 
the  end  the  following  new  paragraphs: 

"(10)  Certain  benefits  allowed. — 

"(A)  In  general. — If  any  property  remaining  in  the 
qualified  domestic  trust  on  the  date  of  the  death  of  the  sur- 
viving spouse  is  includible  in  the  gross  estate  of  such  spouse 
for  purposes  of  this  chapter  (or  would  be  includible  if  such 
spouse  were  a  citizen  or  resident  of  the  United  States),  any 
benefit  which  is  allowable  (or  would  be  allowable  if  such 
spouse  were  a  citizen  or  resident  of  the  United  States)  with 
respect  to  such  property  to  the  estate  of  such  spouse  under 
section  2032,  2032A,  2055,  2056,  or  6166  shall  be  allowed 
for  purposes  of  the  tax  imposed  by  paragraph  (1)(B). 

"(B)  Section  303. — If  the  estate  of  the  surviving  spouse 
meets  the  requirements  of  section  303  with  respect  to  any 
property  described  in  subparagraph  (A),  for  purposes  of  sec- 
tion 303,  the  tax  imposed  by  paragraph  (1)(B)  with  respect 
to  such  property  shall  be  treated  as  a  Federal  estate  tax 
payable  with  respect  to  the  estate  of  the  surviving  spouse. 

"(C)  Section  6i6i(a)(2).—The  provisions  of  section 
6161(a)(2)  shall  apply  with  respect  to  the  tax  imposed  by 
paragraph  (1)(B),  and  the  reference  in  such  section  to  the 
executor  shall  be  treated  as  a  reference  to  the  trustees  of  the 
trust. 

"(11)  Special  rule  where  distribution  tax  paid  out  of 
trust. — For  purposes  of  this  subsection,  if  any  portion  of  the 
tax  imposed  by  paragraph  (1)(A)  with  respect  to  any  distribution 
is  paid  out  of  the  trust,  an  amount  equal  to  the  portion  so  paid 
shall  be  treated  as  a  distribution  described  in  paragraph  (1)(A). 

"(12)  Special  rule  where  spouse  becomes  citizen. — If  the 
surviving  spouse  of  the  decedent  becomes  a  citizen  of  the  United 
States  and  if— 

"(A)  such  spouse  was  a  resident  of  the  United  States  at 
all  times  after  the  date  of  the  death  of  the  decedent  and 
before  such  spouse  becomes  a  citizen  of  the  United  States, 
"(B)  no  tax  was  imposed  by  paragraph  (1)(A)  with  respect 
to  any  distribution  before  such  spouse  becomes  such  a  citi- 
zen, or 

"(C)  such  spouse  elects — 

"(i)  to  treat  any  distribution  on  which  tax  was  im- 
posed by  paragraph  (1)(A)  as  a  taxable  gift  made  by 
such  spouse  for  purposes  of— 
"(I)  section  2001,  and 

(II)  determining  the  amount  of  the  tax  imposed 
by  section  2501  on  actual  taxable  gifts  made  by 
such  spouse  during  the  year  in  which  the  spouse 
becomes  a  citizen  or  any  subsequent  year,  and 
"(ii)  to  treat  any  reduction  in  the  tax  imposed  by 
paragraph  (1)(A)  by  reason  of  the  credit  allowable 
under  section  2010  with  respect  to  the  decedent  as  a 
credit  allowable  to  such  surviving  spouse  under  section 
2505  for  purposes  of  determining  the  amount  of  the 
credit  allowable  under  section  2505  with  respect  to  tax- 
able gifts  made  by  the  surviving  spouse  during  the  year 
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in  which  the  spouse  becomes  a  citizen  or  any  subse- 
quent year, 

paragraph  (IX A)  shall  not  apply  to  any  distributions  after 
such  spouse  becomes  such  a  citizen  (and  paragraph  (1)(B) 
shall  not  apply). 
"(13)  Coordination  with  section  1015. — For  purposes  of  sec- 
tion 1015,  any  distribution  on  which  tax  is  imposed  by  para- 
graph (1)(A)  shall  be  treated  as  a  transfer  by  gift,  and  any  tax 
paid  under  paragraph  (1)(A)  shall  be  treated  as  a  gift  tax. " 

(10)  Paragraph  (2)  of  section  2056A(c)  is  amended  by  striking 
"The  term"  and  inserting  "Except  as  provided  in  regulations, 
the  term". 

(11)  Clause  (ii)  of  section  2056A(b)(2)(B)  is  amended  by  strik- 
ing "as  a  credit  or  refund"  and  inserting  "as  a  credit  or  refund 
(with  interest)". 

(12)  Paragraph  (2)  of  section  2056A(b)  is  amended  by  adding 
at  the  end  the  following  new  subparagraph: 

"(C)  Special  rule  where  decedent  has  more  than  1 
qualified  domestic  trust. — If  there  is  more  than  1  quali- 
fied domestic  trust  with  respect  to  any  decedent,  the 
amount  of  the  tax  imposed  by  paragraph  (1)  with  respect  to 
such  trusts  shall  be  determined  by  using  the  highest  rate  of 
tax  in  effect  under  section  2001  as  of  the  date  of  the  dece- 
dent's death  (and  the  provisions  of  paragraph  (3)(B)  shall 
not  apply)  unless,  pursuant  to  a  designation  made  by  the 
decedent's  executor,  there  is  1  person — 

"(i)  who  is  an  individual  citizen  of  the  United  States 
or  a  domestic  corporation  and  is  responsible  for  filing 
all  returns  of  tax  imposed  under  paragraph  (1)  with  re- 
spect to  such  trusts  and  for  paying  all  tax  so  imposed, 
and 

"(ii)  who  meets  such  requirements  as  the  Secretary 
may  by  regulations  prescribe.  " 

(13)  Section  2056A  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 

"(e)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  of  this 
section,  including  regulations  under  which  there  may  be  treated  as 
a  qualified  domestic  trust  any  annuity  or  other  payment  which  is 
includible  in  the  decedents  gross  estate  and  is  by  its  terms  payable 
for  life  or  a  term  of  years.  " 

(14)  In  the  case  of  the  estate  of,  or  gift  by,  an  individual  who 
was  not  a  citizen  or  resident  of  the  United  States  but  was  a 
resident  of  a  foreign  country  with  which  the  United  States  has 
a  tax  treaty  with  respect  to  estate,  inheritance,  or  gift  taxes,  the 
amendments  made  by  section  5033  of  the  1988  Act  shall  not 
apply  to  the  extent  such  amendments  would  be  inconsistent 
with  the  provisions  of  such  treaty  relating  to  estate,  inheritance, 
or  gift  tax  marital  deductions.  In  the  case  of  the  estate  of  an 
individual  dying  before  the  date  3  years  after  the  date  of  the 
enactment  of  this  Act,  or  a  gift  by  an  individual  before  the  date 
3  years  after  the  date  of  the  enactment  of  this  Act,  the  require- 
ment of  the  preceding  sentence  that  the  individual  not  be  a  citi- 
zen or  resident  of  the  United  States  shall  not  apply. 
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(15)  Paragraph  (5>  of  section  2056A(b)  (as  redesignated  by 
paragraph  (7XB)  of  this  subsection)  is  amended  to  read  as  fol- 
lows: 

(5)  Due  date. — 

"(A)  Tax  on  distributions. — The  estate  tax  imposed  by 
paragraph  (1)(A)  shall  be  due  and  payable  on  the  loth  day 
of  the  4th  month  following  the  calendar  year  in  which  the 
taxable  event  occurs;  except  that  the  estate  tax  imposed  by 
paragraph  fix  A  J  on  distributions  during  the  calendar  year 
in  which  the  surviving  spouse  dies  shall  be  due  and  pay- 
able not  later  than  the  date  on  which  the  estate  tax  im- 
posed by  paragraph  (lXBj  is  due  and  payable. 

"(B)  Tax  at  death  of  spouse. — The  estate  tax  imposed 
by  paragraph  (1)(B)  shall  be  due  and  payable  on  the  date  9 
months  after  the  date  of  such  death.  " 
1 16)  For  purposes  of  applying  section  2040(a)  of  the  Internal 
Revenue  Code  of  1986  with  respect  to  any  joint  interest  to  which 
section  2040(b)  of  such  Code  does  not  apply  solely  by  reason  of 
section  2056(d)(1)(B)  of  such  Code,  any  consideration  furnished 
before  July  14,  1988.  by  the  decedent  for  such  interest  to  the 
extent  treated  as  a  gift  to  the  spouse  of  the  decedent  for  pur- 
poses of  chapter  12  of  such  Code  shall  be  treated  as  consider- 
ation originally  belonging  to  such  spouse  and  never  acquired  by 
such  spouse  from  the  decedent. 

(e)  Amendments  Related  to  Section  5041  of  the  1988  Act. — 

(1)  Subparagraph  (A)  of  section  460(e)(6)  is  amended — 

(A)  by  striking  "the  building,  construction,  reconstruc- 
tion, or  rehabilitation  ofjzX"  and  inserting  "activities  re- 
ferred to  in  paragraph  (4)  with  respect  to",  and 

(B)  by  striking  clause  (i)  and  inserting  the  following: 

"(i)  dwelling  units  (as  defined  in  section  167(h))  con- 
tained in  buildings  containing  4  or  fewer  dwelling 
units  (as  so  defined),  and". 

(2)  (A)  Paragraph  (4>  of  section  504Kb)  of  the  1988  Act  is 
amended  by  inserting  "  as  amended  by  title  I  of  this  Act,  "  after 
-1986  Code". 

(B)  Paragraph  (3)  of  section  56(a)  is  amended  by  striking  "The 
preceding  sentence  shall  not"  and  inserting  "The  first  sentence 
of  this  paragraph  shall  not". 

(3)  Subparagraph  (C)  of  section  5041(e)(1)  of  1988  Act  is 
amended  by  striking  "subsections  fa),  (b),  and  (c)"  and  inserting 
"subsections  (a)  and  (b)". 

(41  Clause  (i)  of  section  56(g)(4J(D)  is  amended  by  adding 
"and"  at  the  end  of  subclause  (III)  and  by  striking  subclauses 
(IV)  and  (V)  and  inserting  the  following  new  subclause: 

"(IV)  paragraphs   (6),   (7),    and  (8)  shall  not 
apply.  " 

(f)  Amendment  Related  to  Section  5053  of  the  1988  Act. — 
Subsection  id)  of  section  145  is  amended  by  redesignating  paragraph 
(3)  as  paragraph  (4)  and  by  inserting  after  paragraph  (2)  the  follow- 
ing new  paragraph: 

"(3)  Certain  property  treated  as  new  property. — Solely 
for  purposes  of  determining  under  paragraph  (2)(A)  whether  the 
1st  use  of  property  is  pursuant  to  tax-exempt  financing — 
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"(A)  In  general. — If— 

"(i)  the  1st  use  of  property  is  pursuant  to  taxable  fi- 
nancing, 

"(ii)  there  was  a  reasonable  expectation  (at  the  time 
such  taxable  financing  was  provided)  that  such  financ- 
ing would  be  replaced  by  tax-exempt  financing,  and 

"(Hi)  the  taxable  financing  is  in  fact  so  replaced 
within  a  reasonable  period  after  the  taxable  financing 
was  provided, 

then  the  1st  use  of  such  property  shall  be  treated  as  being 
pursuant  to  the  tax-exempt  financing. 

"(B)  Special  rule  where  no  operating  state  or  local 

PROGRAM  FOR  TAX-EXEMPT  FINANCING. — If,  at  the  time  of 

the  1st  use  of  property,  there  was  no  operating  State  or  local 
program  for  tax-exempt  financing  of  the  property,  the  1st 
use  of  the  property  shall  be  treated  as  pursuant  to  the  1st 
tax-exempt  financing  of  the  property. 

"(C)  Definitions. — For  purposes  of  this  paragraph — 

"(i)  Tax-exempt  financing. — The  term  'tax-exempt 
financing'  means  financing  provided  by  tax-exempt 
bonds. 

"(ii)  Taxable  financing. — The  term  'taxable  financ- 
ing'  means  financing  which  is  not  tax-exempt  financ- 
ing." 

(g)  Amendment  Related  to  Section  5076  of  the  1988  Act. — 
Paragraph  (3)  of  section  453 A(b)  is  amended  to  read  as  follows: 

"(3)  Exception  for  personal  use  and  farm  property. — An 
installment  obligation  shall  not  be  treated  as  described  in  para- 
graph (1)  if  it  arises  from  the  disposition — 

"(A)  by  an  individual  of  personal  use  property  (within 
the  meaning  of  section  1275(b)(3)),  or 

"(B)  of  any  property  used  or  produced  in  the  trade  or 
business  of  farming  (within  the  meaning  of  section  2032A(e) 
(If)  or  (5)). " 

(h)  Amendment  Related  to  Section  5077  of  the  1988  Act. — 
Clause  (ii)  of  section  382(l)(3)(C)  is  amended  by  striking  "for  pur- 
poses of  subclause  (III),  "  and  inserting  "For  purposes  of  subclause 

aim 

SEC.  7816.  AMENDMENTS  RELATED  TO  TITLE  VI  OF  THE  1988  ACT. 

(a)  Amendment  Related  to  Section  6003  of  the  1988  Act.— 
Paragraph  (2)  of  section  274(n)  is  amended — 

(1)  by  striking  so  much  of  such  paragraph  as  follows  subpara- 
graph (D)  and  precedes  subparagraph  (F)  and  inserting  the  fol- 
lowing: 

"(E)  in  the  case  of  an  employer  who  pays  or  reimburses 
moving  expenses  of  an  employee,  such  expenses  are  includ- 
ible in  the  income  of  the  employee  under  section  82,  or", 
and 

(2)  by  adding  at  the  end  the  following  new  sentence:  "In  the 
case  of  the  employee,  the  exception  of  subparagraph  (A)  shall 
not  apply  to  expenses  described  in  subparagraph  (E). " 
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(b)  Amendment  Related  to  Section  6006  of  the  1988  Act. — 
Subparagraph  (A)  of  section  ln)(7)  is  amended  by  inserting  "(other 
than  for  purposes  of  this  paragraph )"  after  'shall  be  treated". 

(c)  Amendments  Related  to  Section  6009  of  the  1988  Act. — 

(1)  Paragraph  (2)  of  section  6009(c)  of  the  1988  Act  is  amended, 
by  striking  "Clause  (i)"  and  inserting  "Clause  (ii)". 

(2)  Paragraph  (1)  of  section  135(d)  is  amended  by  striking 
"subsection  (a)  respect  to"  and  inserting  "subsection  (a)  with  re- 
spect to  ". 

(d)  Amendments  Related  to  Section  6026  of  the  1988  Act. — 

ip  Subparagraph  (D)  of  section  263A(h)(3)  is  amended  to  read 
as  follows: 

"(D)  Treatment  of  certain  corporations. — 
"(i)  In  general.— If— 

"(I)  substantially  all  of  the  stock  of  a  corpora- 
tion is  owned  by  a  qualified  employee-owner  and 
members  of  his  family  (as  defined  in  section 
267(c)(4)),  and 

"(II)  the  principal  activity  of  such  corporation  is 
performance  of  personal  services  directly  related  to 
the  activities  of  the  qualified  employee-owner  and 
such  services  are  substantially  performed  by  the 
qualified  employee-owner, 
this  subsection  shall  apply  to  any  expense  of  such  cor- 
poration which  directly  relates  to  the  activities  of  such 
employee-owner  in  the  same  manner  as  if  such  expense 
were  incurred  by  such  employee-owner. 

"(ii)  Qualified  employee-owner. — For  purposes  of 
this  subparagraph,  the  term  'qualified  employee-owner' 
means  any  individual  who  is  an  employee-owner  of  the 
corporation  (as  defined  in  section  269A(bX2))  and  who 
is  a  writer,  photographer,  or  artist." 
(2)  Subparagraph  (B>  of  section  6026(d)(2)  of  the  1988  Act  is 
amended  by  striking  "the  taxpayer  made"  and  inserting  "a  tax- 
payer engaged  in  a  farming  business  involving  the  production 
of  animals  having  a  preproductive  period  of  more  than  2  years 
made". 

(e)  Amendments  Related  to  Section  6028  of  the  1988  Act  — 

(1)  Paragraph  (5)  of  section  168(b)  is  amended  by  striking 
"paragraph  (2)(B)"  and  inserting  "paragraph  (2)(C)". 

(2)  Paragraph  (2)  of  section  168(c)  is  amended  by  striking 
"subsection  (b)(2)(B)"  and  inserting  "subsection  (b)(2)(C)". 

ifi  Amendment  Related  to  Section  6029  of  the  1988  Act. — The 
subparagraph  <D)  of  section  168(b)(3)  added  by  section  6029  of  the 
1988  Act  is  redesignated  as  subparagraph  (E). 

igi  Amendment  Related  to  Section  6033  of  the  1988  Act. — 
Subsection  (b)  of  section  6033  of  the  1988  Act  is  amended  by  striking 
"paragraph  d)"  and  inserting  "subsection  (a)". 

(h)  Amendment  Related  to  Section  6054  of  the  1988  Act. — 
Paragraph  (1)  of  section  6054(b)  of  the  1988  Act  is  amended  by  strik- 
ing "subsection  apply"  and  inserting  "section  shall  apply". 

(i)  Amendment  Related  to  Section  6061  of  the  1988  Act. — Sec- 
tion 6061  of  the  1988  Act  is  amended — 
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(1)  by  striking  "section  lllB(h)(5)(A)"  and  inserting  "section 
1011B(hX5XA)",  and 

(2)  by  striking  "section  lllB(h)"  and  inserting  "section 
1011B(h)", 

(j)  Amendment  Related  to  Section  6064  of  the  1988  Act.— 
Paragraph  (13)  of  section  457(e)  is  amended  to  read  as  follows: 

"(13)  Special  rule  for  churches.— The  term  'eligible  em- 
ployer' shall  not  include  a  church  (as  defined  in  section 
3121(w)(3)(A))  or  qualified  church-controlled  organization  (as 
defined  in  section  3121(w)(3)(B)).  " 

(k)  Amendment  Related  to  Section  6067  of  the  1988  Act. — 
Subsection  (c)  of  section  6067  of  the  1988  Act  is  amended  by  striking 
"section  205(c)"  and  inserting  "section  2005(c)". 

(I)  Amendment  Related  to  Section  6071  of  the  1988  Act. — 
Paragraph  (2)  of  section  6071(b)  of  the  1988  Act  is  amended  by  strik- 
ing "electric  plan"  and  inserting  "electric  cooperative  plan". 

(m)  Provision  Related  to  Section  6076  of  the  1988  Act.— If 
for  the  1st  taxable  year  beginning  on  or  after  January  1,  1987,  a 
qualified  group  self -insurers'  fund  changes  its  treatment  of  policy- 
holder dividends  to  take  into  account  such  dividends  no  earlier 
than  the  date  that  the  State  regulatory  authority  determines  the 
amount  of  the  policyholder  dividend  that  may  be  paid,  then  such 
change  shall  be  treated  as  a  change  in  a  method  of  accounting  and 
no  adjustment  under  section  481(a)  of  the  Internal  Revenue  Code  of 
1986  shall  be  made  with  respect  to  such  change  in  method  of  ac- 
counting. 

(n)  Amendments  Related  to  Section  6077  of  the  1988  Act. — 

(1)  Paragraph  (1)  of  section  847  is  amended — 

(A)  by  striking  "separate  estimated  tax"  and  inserting 
"special  estimated  tax  "  and 

(B)  by  striking  "after  December  31,  1986"  and  inserting 
"in  taxable  years  beginning  after  December  31,  1986". 

(2)  The  first  sentence  of  section  847(2)  is  amended  to  read  as 
follows:  "The  deduction  under  paragraph  (1)  shall  be  allowed 
only  to  the  extent  that  such  deduction  would  result  in  a  tax 
benefit  for  the  taxable  year  for  which  such  deduction  is  allowed 
or  any  carryback  year  and  only  to  the  extent  that  special  esti- 
mated tax  payments  are  made  in  an  amount  equal  to  the  tax 
benefit  attributable  to  such  deduction  on  or  before  the  due  date 
(determined  without  regard  to  extensions)  for  filing  the  return 
for  the  taxable  year  for  which  the  deduction  is  allowed.  " 

(3)  Paragraph  (5)  of  section  847  is  amended  by  adding  at  the 
end  the  following  new  sentence: 

"To  the  extent  that  any  amount  added  to  the  special  loss  dis- 
count account  is  not  subtracted  from  such  account  before  the 
15th  year  after  the  year  for  which  the  amount  was  so  added, 
such  amount  shall  be  subtracted  from  such  account  for  such 
15th  year  and  included  in  gross  income  for  such  15th  year.  " 

(4)  Paragraph  (9)  of  section  847  is  amended  by  striking  "and" 
at  the  end  of  subparagraph  (A),  by  striking  the  period  at  the 
end  of  subparagraph  (B)  and  inserting  ",  and",  and  by  adding 
at  the  end  the  following  new  subparagraph: 

"(C)  providing  for  the  application  of  this  section  in  cases 
where  the  deduction  allowed  under  paragraph  (1)  for  any 
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taxable  year  is  less  than  the  excess  referred  to  in  paragraph 
(1)  for  such  year.  " 

(5)  Section  847  (as  amended  by  paragraph  (4))  is  amended  by 
redesignating  paragraph  (9)  as  paragraph  (10)  and  by  inserting 
after  paragraph  (8)  the  following  new  paragraph: 

"(9)  Effect  on  earnings  and  profits.— In  determining  the 
earnings  and  profits. — 

"(A)  any  special  estimated  tax  payment  made  for  any  tax- 
able year  shall  be  treated  as  a  payment  of  income  tax  im- 
posed by  this  title  for  such  taxable  year,  and 

"(B)  any  deduction  or  inclusion  under  this  section  shall 
not  be  taken  into  account. 
Nothing  in  the  preceding  sentence  shall  be  construed  to  affect  the 
application  of  section  56(g)  (relating  to  adjustments  based  on  adjust- 
ed current  earnings). " 

(6)  Paragraph  (8)  of  section  847  is  amended  by  adding  at  the 
end  the  following  new  sentence:  "The  limitations  on  consolida- 
tion contained  in  section  1503(c)  shall  not  apply  to  the  deduc- 
tion allowed  under  paragraph  (1). " 

(o)  Amendments  Related  to  Section  6105  of  the  1988  Act. — 

(1)  The  subsection  (c)  of  section  5276  added  by  section  6105  of 
the  1988  Act  is  amended — 

(A)  by  striking  "(c)  Exemption"  and  inserting  "(d)  Ex- 
ception", 

(B)  by  striking  "section  5271(a)(2)"  in  paragraph  (1)  and 
inserting  "section  5271 "  and 

(C)  by  striking  "specially  denatured  distilled  spirits"  in 
paragraph  (2)  and  inserting  "distilled  spirits  free  of  tax". 

(2)  Subsection  (a)  of  section  5276  is  amended  by  striking 
"Except  as  provided  in  subsection  (c),  "  and  inserting  "Except  as 
otherwise  provided  in  this  section,  ". 

(p)  Amendment  Related  to  Section  6135  of  the  1988  Act. — 
Paragraph  (3)  of  section  953(d)  is  amended  by  striking  "(as  defined 
in  section  1503(d))"  and  inserting  "for  purposes  of  section  1503(d) 
without  regard  to  paragraph  (2)(B)  thereof". 

(q)  Amendment  Related  to  Section  6152  of  the  1-988  Act. — 
Subparagraph  (C)  of  section  2056(b)(7)  is  amended  by  striking  "an 
annuity"  and  inserting  "an  annuity  included  in  the  gross  estate  of 
the  decedent  under  section  2039". 

(r)  Amendment  Related  to  Section  6177  of  the  1988  Act.— 
Subclause  (III)  of  section  148(f)(4)(B)(iii)  is  amended  by  striking 
"such  date  of  issuance,  or  the  date"  and  inserting  "such  date  of  is- 
suance or  the  date". 

(s)  Amendments  Related  to  Section  6180  of  the  1988  Act. — 

(1)  Paragraph  (1)  of  section  142(i)  is  amended  by  inserting  "In 
general.— "  after  "(1)". 

(2)  The  paragraph  (3)  of  section  146(g)  added  by  section  6180 
of  the  1988  Act  is  redesignated  as  paragraph  (4). 

(3)  Paragraph  (3)  of  section  147(c)  is  amended  by  inserting  a 
comma  after  "mass  commuting  facility"  each  place  it  appears. 

(t)  Amendments  Related  to  Section  6183  of  the  1988  Act. — 
Subclause  (II)  of  section  148(fX4)(C)(ii)  is  amended  by  striking  "on 
behalf  of "  and  inserting  "to  make  loans  to". 

(u)  Amendments  Related  to  Section  6228  of  the  1988  Act. — 
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(1)  The  section  7520  added  by  section  6228  of  the  1988  Act  is 
redesignated  as  section  7521. 

(2)  The  table  of  sections  for  chapter  77  is  amended  by  striking 
the  item  added  by  section  6228  of  the  1988  Act  and  inserting 
the  following: 

"Sec.  7521.  Procedures  involving  taxpayer  interviews.  " 

(v)  Amendments  Related  to  Section  6242  of  the  1988  Act. — 

(1)  The  section  6712  added  by  section  6242  of  the  1988  Act  is 
redesignated  as  section  6713. 

(2)  The  table  of  sections  for  part  I  of  subchapter  B  of  chapter 
68  is  amended  by  striking  the  item  added  by  section  6242  of  the 
1988  Act  and  inserting  the  following: 

"Sec.  6713.  Disclosure  or  use  of  information  by  preparers  of  returns.  " 

(w)  Amendment  Related  to  Section  6253  of  the  1988  Act. — 
Section  6253  of  the  1988  Act  is  amended  by  inserting  "  as  amended 
by  title  I  of  this  Act,  "  after  "1986  Code". 

SEC.  7817.  EFFECTIVE  DATE. 

Except  as  otherwise  provided  in  this  part,  any  amendment  made 
by  this  part  shall  take  effect  as  if  included  in  the  provision  of  the 
1988  Act  to  which  such  amendment  relates. 

PART  II— AMENDMENTS  RELATED  TO  REVENUE 

ACT  OF  1987 

SEC.  7821.  AMENDMENTS  RELATED  TO  SUBTITLE  B. 
(a)  Amendments  Related  to  Section  10202  of  the  1987  Act. — 

(1)  Subparagraph  (B)  of  section  453A(b)(2J  is  amended  by 
striking  uall  obligations  of  the  taxpayer  described  in  paragraph 
(1)"  and  inserting  "all  such  obligations  held  by  the  taxpayer''. 

(2)  Subparagraph  (B)  of  section  453A(d)(2)  is  amended  by 
striking  "before  such  secured  indebtedness  was  incurred"  and 
inserting  "before  the  later  of  the  times  referred  to  in  subpara- 
graph (A)  or  (B)  of  paragraph  (1)". 

(3)  Subparagraph  (B)  of  section  453A(d)(l)  is  amended  by  in- 
serting "the  time"  before  the  "the  proceeds". 

(4) (A)  Paragraph  (2)  of  section  26(b)  (as  amended  by  section 
11811)  is  amended  by  striking  "and"  at  the  end  of  subpara- 
graph (L),  by  striking  the  period  at  the  end  of  subparagraph  (M) 
and  inserting  ",  and",  and  by  adding  at  the  end  the  following 
new  subparagraph: 

"(N)  sections  453(l)(3)  and  453A(c)  (relating  to  interest  on 
certain  deferred  tax  liabilities).  " 
(B)  Subsection  (c)  of  section  453 A  is  amended  by  redesignating 
paragraph  (5)  as  paragraph  (6)  and  by  inserting  after  paragraph 
(4)  the  following  new  paragraph: 

"(5)  Treatment  as  interest. — Any  amount  payable  under 
this  subsection  shall  be  taken  into  account  in  computing  the 
amount  of  any  deduction  allowable  to  the  taxpayer  for  interest 
paid  or  accrued  during  the  taxable  year.  " 

(5)  In  the  case  of  taxable  years  beginning  in  1987,  the  refer- 
ence to  section  453  contained  in  section  56(a)(6)  of  the  Internal 
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Revenue  Code  of  1986  shall  be  treated  as  including  a  reference 
to  section  1+53 A. 

(b)  Amendments  Related  to  Section  10206  of  the  1987  Act. — 
Effective  with  respect  to  taxable  years  beginning  after  1988,  the  last 
sentence  of  section  7519(d)(4)  is  amended — 

(1)  by  striking  "for  taxable  years  beginning  after  1987,  " 

(2)  by  striking  "if  more  than  50  percent"  and  inserting 
"unless  more  than  50 percent",  and 

(3)  by  striking  "who  would  not  have  been  entitled"  and  in- 
serting "who  would  have  been  entitled". 

(c)  Amendment  Related  to  Section  10222  of  the  1987  Act.— 
Clause  ni>  of  section  1503>e)(2)(A)  is  amended  by  striking  "another 
member"  and  inserting  "another  corporation  which  is  or  was  a 
member". 

(d)  Amendments  Related  to  Section  10242  of  the  1987  Act  — 

(1)  The  item  relating  to  section  842  in  the  table  of  sections  for 
part  III  of  subchapter  L  of  chapter  1  is  amended  by  striking 
"corporations"  and  inserting  "companies". 

(2)  The  heading  for  paragraph  <4>  of  section  842(c)  is  amended 
by  striking  "yeilds"  and  inserting  "yields". 

SEC.  7822.  AMENDMENTS  RELATED  TO  SUBTITLE  C  AND  FOLLOWING  SUBTI- 
TLES. 

(a)  Amendment  Related  to  Section  10301  of  the  1987  Act.— 
Paragraph  (1)  of  section  6655(e)  is  amended  by  striking  "section 
(d)(1)"  and  inserting  "subsection  (d)(1)". 

(b)  Amendments  Related  to  Section  10502  of  the  1987  Act  — 

(1)  Paragraph  (1)  of  section  6'427(i)  is  amended  by  striking 
"subsection  (a)"  and  all  that  follows  t'nrough  "by  any  person" 
and  inserting  "subsection  (a)}  (b),  (c)}  (d),  (e),  (g),  (h),  (I),  or  (q)  by 
any  person". 

1 2>  Clause  n>  of  section  6427(i)(2)(A)  is  amended  to  read  as  fol- 
lows: 

"(i)  SI. 000  or  more  is  parable  under  subsections  (a), 
(b),  (d),  (e),  (g),  (h),  and  (q),  or". 

(3)  Subparagraph  (B)  of  section  6'427(i)(2)  is  amended  to  read 
as  follows: 

"(B)  Special  rule. — If  the  requirements  of  subparagraph 
(AXii)  are  met  by  any  person  for  any  quarter  but  the  re- 
quirements of  subparagraph  (Axi)  are  not  met  by  such 
person  for  such  quarter,  such  person  may  file  a  claim  under 
subparagraph  (A)  for  such  quarter  only  with  respect  to 
amounts  referred  to  in  subparagraph  (A)(ii)." 

(4)  The  subsection  of  section  6427  relating  to  payments  for 
taxes  imposed  by  section  4041(d)  is  redesignated  as  subsection 

(P). 

(5)  Paragraph  (3)  of  section  9502(b)  is  amended  by  striking  " 
and"  and  inserting  ";  and". 

(6)  Subparagraph  (A)  of  section  950S(bXi)  is  amended  by  strik- 
ing "sections  4041(d)"  and  inserting  "section  4041(d)". 

(7)  Subsections  (b)(3)  and  (c)(2)(A)  of  section  9508  are  each 
amended  by  striking  "Storage  Trust  Fund"  and  inserting  "Stor- 
age Tank  Trust  Fund". 
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(c)  Amendment  Related  to  Section  10611  of  the  1987  Act. — 
The  table  of  sections  for  part  II  of  subchapter  B  of  chapter  1  is 
amended  by  inserting  "Illegal"  before  "Federal"  in  the  item  relating 
to  section  90. 

(d)  Amendments  Related  to  Section  10713  of  the  1987  Act. — 

(1)  Subparagraph  (G)  of  section  10713(b)(2)  of  the  1987  Act  is 
amended  to  read  as  follows: 

"(G)  Paragraph  (3)  of  section  7611(i)  is  amended  by  strik- 
ing all  that  follows  'income  tax)'  and  inserting  ',  section 
6852  (relating  to  termination  assessments  in  case  of  fla- 
grant political  expenditures  of  section  501(c)(3)  organiza- 
tions), or  section  6861  (relating  to  jeopardy  assessments  of 
income  taxes  etc.)  " 

(2)  Clause  (Hi)  of  section  10713(b)(2)(E)  of  the  1987  Act  is 
amended  to  read  as  follows: 

"(Hi)  by  striking  '6851(a)  nor  6861(a)'  in  subsection 
(b)(3)(A)(iii)  and  inserting  '6851(a),  6852(a),  nor 
6861(a)'." 

SEC.  7823.  EFFECTIVE  DATE. 

Except  as  otherwise  provided  in  this  part,  any  amendment  made 
by  this  part  shall  take  effect  as  if  included  in  the  provision  of  the 
1987  Act  to  which  such  amendment  relates. 

PART  III— AMENDMENTS  RELATED  TO  TAX 
REFORM  A  CT  OF  1986 


SEC.  7831.  AMENDMENTS  RELATED  TO  TAX  REFORM  ACT  OF  1986. 

(a)  Amendment  Related  to  Section  101  of  the  1986  Act. — Sub- 
paragraph (B)  of  section  1(f)(6)  (relating  to  rounding  of  inflation  ad- 
justments for  married  individuals  filing  separately)  is  amended  by 
striking  ll(other  than  with  respect  to  section  63(c)(4))"  and  inserting 
the  following:  "(other  than  with  respect  to  subsection  (c)(4)  of  section 
63  (as  it  applies  to  subsections  (c)(5)(A)  and  (f)  of  such  section)  and 
section  151(d)(3))". 

(b)  Amendment  Related  to  Section  201  of  the  1986  Act. — 
Paragraph  (5)  of  section  1250(b)  is  amended — 

(1)  by  striking  "in  the  case  of  recovery  property"  in  subpara- 
graph (A)  and  inserting  "in  the  case  of  property  to  which  sec- 
tion 168  applies",  and 

(2)  by  striking  "in  the  case  of  any  property  which  is  not  recov- 
ery property"  in  subparagraph  (B)  and  inserting  "in  the  case 
any  property  to  which  section  168  does  not  apply". 

(c)  Amendments  Related  to  Section  252  of  the  1986  Act. — 

(1)  Subparagraph  (B)  of  section  42(i)(3)  (defining  low-income 
unit)  is  amended  by  inserting  "(as  determined  under  regulations 
prescribed  by  the  Secretary  taking  into  account  local  health, 
safety,  and  building  codes)"  after  "suitable  for  occupancy". 

(2)  Paragraph  (3)  of  section  42(i)  is  amended  by  adding  at  the 
end  the  following  new  subparagraph: 

"(D)  Students  in  government-supported  job  training 
programs  not  to  disqualify  unit. — A  unit  shall  not  fail 
to  be  treated  as  a  low-income  unit  merely  because  it  is  occu- 
pied by  an  individual  who  is  enrolled  in  a  job  training  pro- 
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gram  receiving  assistance  under  the  Job  Training  Partner- 
ship Act  or  under  other  similar  Federal,  State,  or  local 
laws. " 

(3)  Subsection  (i)  of  section  42  (relating  to  special  rules)  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(6)  Application  to  estates  and  trusts. — In  the  case  of  an 
estate  or  trust,  the  amount  of  the  credit  determined  under  sub- 
section (a)  and  any  increase  in  tax  under  subsection  (j)  shall  be 
apportioned  between  the  estate  or  trust  and  the  beneficiaries  on 
the  basis  of  the  income  of  the  estate  or  trust  allocable  to  each. " 

(4)  Subsection  (f)  of  section  42  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(4)  Dispositions  of  property. — If  a  building  (or  an  interest 
therein)  is  disposed  of  during  any  year  for  which  credit  is  al- 
lowable under  subsection  (a),  such  credit  shall  be  allocated  be- 
tween the  parties  on  the  basis  of  the  number  of  days  during 
such  year  the  building  (or  interest)  was  held  by  each.  In  any 
such  case,  proper  adjustments  shall  be  made  in  the  application 
of  subsection  (j). " 

(5)  Subsection  (m)  of  section  42  (relating  to  regulations)  is 
amended  by  striking  "and"  at  the  end  of  paragraph  (2),  by 
striking  the  period  at  the  end  of  paragraph  (3)  and  inserting  " 
and",  and  by  adding  at  the  end  the  following  new  paragraph: 

"(4)  providing  the  opportunity  for  housing  credit  agencies  to 
correct  administrative  errors  and  omissions  with  respect  to  allo- 
cations and  record  keeping  within  a  reasonable  period  after 
their  discovery,  taking  into  account  the  availability  of  regula- 
tions and  other  administrative  guidance  from  the  Secretary.  " 

(6)  Subparagraph  (A)  of  section  42(d)(7)  is  amended  by  insert- 
ing "(or  interest  therein)"  after  "a  building  described  in  sub- 
paragraph (B)". 

(d)  Amendments  Related  to  Section  803  of  the  1986  Act. — 

(1)  Subparagraph  (A)  of  section  803(d)(4)  of  the  Tax  Reform 
Act  of  1986  is  amended  by  striking  so  much  of  such  subpara- 
graph as  precedes  clause  (i)  thereof  and  inserting  the  following: 

"(A)  Transition  property  exempted  from  interest 
capitalization. — Section  263 A  of  the  Internal  Revenue 
Code  of  1986  (as  added  by  this  section)  and  the  amendment 
made  by  subsection  (b)(1)  shall  not  apply  to  interest  costs 
which  are  allocable  to  any  property — 

(2)  If  any  interest  costs  incurred  after  December  31,  1986,  are 
attributable  to  costs  incurred  before  January  1,  1987,  the 
amendments  made  by  section  803  of  the  Tax  Reform  Act  of  1986 
shall  apply  to  such  interest  costs  only  to  the  extent  such  interest 
costs  are  attributable  to  costs  which  were  required  to  be  capital- 
ized under  section  263  of  the  Internal  Revenue  Code  of  1954 
and  which  would  have  been  taken  into  account  in  applying  sec- 
tion 189  of  the  Internal  Revenue  Code  of  1954  (as  in  effect 
before  its  repeal  by  section  803  of  the  Tax  Reform  Act  of  1986) 
or,  if  applicable,  section  266  of  such  Code. 

(e)  Application  of  Future  Legislation  to  Transitioned 
Bonds.— Section  1318  of  the  Tax  Reform  Act  of  1986  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 
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"(8)  Application  of  future  legislation  to  transitioned 
bonds. — In  the  case  of  any  bond  to  which  the  amendments 
made  by  section  1301  do  not  apply  by  reason  of  a  provision  of 
this  Act,  any  amendment  of  the  1986  Code  (and  any  other  provi- 
sion applicable  to  such  Code)  included  in  any  law  enacted  after 
October  22,  1986,  shall  be  treated  as  included  in  section  103  and 
section  103A  (as  appropriate)  of  the  1954  Code  with  respect  to 
such  bond  unless — 

"(A)  such  law  expressly  provides  that  such  amendment 
(or  other  provision)  shall  not  apply  to  such  bond,  or 

"(B)  such  amendment  (or  other  provision)  applies  to  a 
provision  of  the  1986  Code — 

"(i)  for  which  there  is  no  corresponding  provision  in 
section  103  and  section  103A  (as  appropriate)  of  the 
1954  Code,  and 

(ii)  which  is  not  otherwise  treated  as  included  in 
such  sections  103  and  103A  with  respect  to  such  bond. " 

(f)  Amendment  Related  to  Section  1114  of  the  1986  Act. — 
Subparagraphs  (A)  and  (B)  of  section  1114(b)(9)  of  the  Tax  Reform 
Act  of  1986  are  each  amended  by  striking  "consist  of  supervising" 
and  inserting  "consist  in  supervising". 

(g)  Effective  Date. — Any  amendment  made  by  this  section  shall 
take  effect  as  if  included  in  the  provision  of  the  Tax  Reform  Act  of 
1986  to  which  such  amendment  relates. 

PART  IV— MISCELLANEOUS  CHANGES 

SEC.  7841.  MISCELLANEOUS  CHANGES. 

(a)  Amendment  Related  to  Transfers  Incident  to  Divorce  or 
Separation. — 

(1)  Paragraph  (6)  of  section  408(d)  is  amended  by  striking  "his 
former  spouse  under  a  divorce  decree  or  under  a  written  instru- 
ment incident  to  such  divorce"  and  inserting  "his  spouse  or 
former  spouse  under  a  divorce  or  separation  instrument  de- 
scribed in  subparagraph  (A)  of  section  71(b)(2)". 

(2)  Subsection  (p)  of  section  414  is  amended  by  redesignating 
paragraph  (11)  as  paragraph  (12)  and  by  inserting  after  para- 
graph (10)  the  following  new  paragraph: 

"(11)  Application  of  rules  to  governmental  and  church 
plans. — For  purposes  of  this  title,  a  distribution  or  payment 
from  a  governmental  plan  (as  defined  in  subsection  (d))  or  a 
church  plan  (as  described  in  subsection  (e))  shall  be  treated  as 
made  pursuant  to  a  qualified  domestic  relations  order  if  it  is 
made  pursuant  to  a  domestic  relations  order  which  meets  the 
requirement  of  clause  (i)  of  paragraph  (1)(A).  " 

(3)  The  amendments  made  by  this  subsection  shall  apply  to 
transfers  after  the  date  of  the  enactment  of  this  Act  in  taxable 
years  ending  after  such  date. 

(b)  Amendment  Related  to  Single-Employer  Pension  Plan 
Amendments  Act  of  1986  — 

(1)  Section  404(g)(1)  is  amended  by  inserting  ''4041(b), "  before 
"4062". 
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(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  pay- 
ments made  after  January  1,  1986,  in  taxable  years  ending  after 
such  date. 

(c)  Definition  of  Compensation. — 

(1)  Paragraph  (1)  of  section  219(f)  (defining  compensation)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sen- 
tence: "For  purposes  of  this  paragraph,  section  401(c)(2)  shall  be 
applied  as  if  the  term  trade  or  business  for  purposes  of  section 
1402  included  service  described  in  subsection  (c)(6). 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  con- 
tributions after  the  date  of  the  enactment  of  this  Act  in  taxable 
years  ending  after  such  date. 

(d)  Miscellaneous  Clerical  Changes. — 

(1)  Paragraph  (1)  of  section  6103(d)  is  amended  by  striking 
"45,". 

(2)  Section  6871  is  amended  by  striking  "44,  or  45"  each  place 
it  appears  and  inserting  "or  44  " 

(3)  Paragraph  (5)  of  section  691(c)  is  amended  by  striking 
"paragraph  (1)(D)"  and  inserting  "paragraph  (1)(C)". 

(4)  The  table  of  chapters  for  subtitle  D  is  amended  by  striking 
the  comma  in  the  item  relating  to  chapter  42  and  inserting  a 
semicolon. 

(5)  Section  6652  is  amended — 

(A)  by  redesignating  the  subsection  relating  to  informa- 
tion with  respect  to  includible  employee  benefits  as  subsec- 
tion (k),  and 

(B)  by  redesignating  the  subsection  relating  to  alcohol 
and  tobacco  taxes  as  subsection  (I). 

(6)  Paragraph  (2)  of  section  410(a)  is  amended  by  striking  the 
comma  before  the  period. 

(7)  The  heading  of  paragraph  (1)  of  section  132(h)  is  amended 
by  striking  "officers,  etc.,  "  and  inserting  "highly  compen- 
sated employees". 

(8)  Paragraph  (1)  of  section  66(d)  is  amended  by  striking  "sec- 
tion 911(b)"  and  inserting  "section  911(dX2)". 

(9)  Subsection  (e)  of  section  861  is  amended  by  striking  "sec- 
tion 826(a)"  and  inserting  "section  862(a)". 

(10)  Paragraph  (27)  of  section  381(a)  (relating  to  credit  under 
section  53)  is  redesignated  as  paragraph  (26). 

(11)  Subclause  (III)  of  section  382(l)(3)(B)(i)  is  amended  by 
striking  "divorce,  "  and  inserting  "divorce),  ". 

(12)  The  last  sentence  of  section  6157(a)  is  amended  by  strik- 
ing "subsections  (c)  and  (d)"  and  inserting  "subsection  (c)". 

(13)  Clause  (i)  of  section  42(d)(6)(A)  is  amended  by  striking 
"Farmers'  Home  Administration"  and  inserting  "Farmers 
Home  Administration". 

(14)  Clause  (ii)  of  section  42(d)(7)(A)  is  amended  by  striking 
"sebsection  (a)"  and  inserting  "subsection  (a)". 

(15)  Subparagraph  (A)  of  section  42(e)(2)  is  amended  by  strik- 
ing "captial  account"  and  inserting  "capital  account". 

(16)  Paragraph  (2)  of  section  844(d)  is  amended  by  striking 
"for  the  taxable  year"  and  inserting  "for  a  prior  taxable  year". 

(17)  Subsection  (c)  of  section  4221  is  amended  by  striking  "or 
4083". 
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(18)  Clause  (i)  of  section  274(n)(2)(F)  is  amended  by  inserting 
"any"  before  "Federal". 

(19)  Subparagraph  (B)  of  section  132(f)(2)  is  amended  by  strik- 
ing "section  151(e)(3)"  and  inserting  "section  151(c)(3)". 

(20)  Sections  6420(e)(2),  6421(g)(2),  and  6427QX2)  are  each 
amended  by  striking  "section  7602"  and  inserting  "section 
7602(a)". 

(e)  Amendment  Related  to  Treatment  of  Transactions  in 
Which  Federal  Financial  Assistance  Provided. — 

(1)  Section  597(b)(2)  is  amended  by  striking  "to  reflect  such 
treatment"  and  inserting  "in  connection  with  such  assistance". 

(2)  The  amendment  made  by  this  subsection  shall  apply  as  if 
included  in  the  amendments  made  by  section  1401  of  the  Finan- 
cial Institutions  Reform,  Recovery,  and  Enforcement  Act  of 
1989. 

(f)  Amendment  Related  to  Alcohol,  Tobacco,  and  Firearms 
Returns. — Paragraph  (6)  of  section  6091(b)  is  amended  by  inserting 
"section  4181  or"  before  "subtitle  E". 

(g)  Authority  To  Pay  Administrative  Expenses  From  Vaccine 
Injury  Compensation  Trust  Fund. 

(1)  In  general. — Paragraph  (1)  of  section  9510(c)  (relating  to 
expenditures  from  Vaccine  Injury  Compensation  Trust  Fund)  is 
amended  by  inserting  before  the  period  at  the  end  thereof  the 
following:  ",  or  for  the  payment  of  all  expenses  of  administra- 
tion (but  not  in  excess  of  $6,000,000  for  any  fiscal  year)  incurred 
by  the  Federal  Government  in  administering  such  subtitle". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  fiscal  years  beginning  after  September  30,  1989. 

PART  V— AMENDMENTS  RELATED  TO  PENSION 

PROVISIONS 

SEC.  7851.  DEFINITIONS. 

For  purposes  of  this  part — 

(1)  Reform  act. — Except  where  incompatible  with  the  intent, 
the  term  "Reform  Act"  means  the  Tax  Reform  Act  of  1986. 

(2)  ERISA.— The  term  "ERISA"  means  the  Employee  Retire- 
ment Income  Security  Act  of  1974. 

Subpart  A— Amendments  Related  to  Tax  Reform  Act  of 

1986 

SEC.  7861.  AMENDMENTS  RELATED  TO  TITLE  XI  OF  THE  REFORM  ACT. 
(a)  Amendments  Related  to  Section  1113  of  the  Reform 

(1)  Section  203(a)(2)  of  ERISA  is  amended— 

(A)  by  striking  "following"  the  first  place  it  appears,  and 

(B)  by  striking  l%U(f)(l)(B)"  in  subparagraph  (C)(ii)(I) 
and  inserting  "3(37)(A)(ii)". 

(2)  Section  1113(e)(3)  of  the  Reform  Act  is  amended  by  strik- 
ing "Section  202(B)(i)"  and  inserting  "Section  202(a)(l)(B)(iy\ 

(3)  The  second  subsection  (e)  of  section  1113  of  the  Reform  Act 
is  redesignated  as  subsection  (f). 
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(4)  Section  1113(f)  of  the  Reform  Act,  as  redesignated  by  para- 
graph (3),  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  paragraph: 

"(4)  Repeal  of  class  year  vesting. — If  a  plan  amendment 
repealing  class  year  vesting  is  adopted  after  October  22,  1986, 
such  amendment  shall  not  apply  to  any  employee  for  the  1st 
plan  year  to  which  the  amendments  made  by  subsections  (b) 
and  (e)(2)  apply  (and  any  subsequent  plan  year)  if— 

"(A)  such  plan  amendment  would  reduce  the  nonforfeit- 
able right  of  such  employee  for  such  year,  and 

"(B)  such  employee  has  at  least  1  hour  of  service  before 
the  adoption  of  such  plan  amendment  and  after  the  begin- 
ning of  such  1st  plan  year. 
This  paragraph  shall  not  apply  to  an  employee  who  has  5  con- 
secutive 1-year  breaks  in  service  (as  defined  in  section 
411(a)(6)(A)  of  the  Internal  Revenue  Code  of  1986)  which  in- 
clude the  1st  day  of  the  1st  plan  year  to  which  the  amendments 
made  by  subsection  (b)  and  (e)(2)  apply.  A  plan  shall  not  be 
treated  as  failing  to  meet  the  requirements  of  section  401(a)(26) 
of  such  Code  by  reason  of  complying  with  the  provisions  of  this 
paragraph. " 

(5) (A)  Section  411(a)(3)  is  amended  by  adding  at  the  end  there- 
of the  following  new  subparagraph: 

"(G)  Treatment  of  matching  contributions  forfeited 

BY   REASON    OF   EXCESS   DEFERRAL    OR  CONTRIBUTION.— A 

matching  contribution  (within  the  meaning  of  section 
401  (m))  shall  not  be  treated  as  forfeitable  merely  because 
such  contribution  is  forfeitable  if  the  contribution  to  which 
the  matching  contribution  relates  is  treated  as  an  excess 
contribution  under  section  401(k)(8)(B),  an  excess  deferral 
under  section  402(g)(2)(A),  or  an  excess  aggregate  contribu- 
tion under  section  401(m)(6)(B). ". 
(B)  Paragraph  (3)  of  section  203(a)  of  ERISA  is  amended  by 
adding  at  the  end  thereof  the  following  new  subparagraph: 

"(F)  A  matching  contribution  (within  the  meaning  of  section 
401(m)  of  the  Internal  Revenue  Code  of  1986)  shall  not  be  treat- 
ed as  forfeitable  merely  because  such  contribution  is  forfeitable 
if  the  contribution  to  which  the  matching  contribution  relates 
is  treated  as  an  excess  contribution  under  section  401(h)(8)(B)  of 
such  Code,  an  excess  deferral  under  section  402(g)(2)(A)  of  such 
Code,  or  an  excess  aggregate  contribution  under  section 
401(m)(6)(B)  of  such  Code.  ". 

(6)  (A)  Section  411(d)(4)(A)  is  amended  to  read  as  follows: 
"(A)  years  of  service  before  age  18,". 

(B)  Subparagraph  (A)  of  section  203(b)(1)  of  ERISA  is  amend- 
ed to  read  as  follows: 

"(A)  years  of  service  before  age  18,". 
(b)  Amendment  Related  to  Section  1132  of  the  Act. — 

(1)  Notwithstanding  any  other  provision  of  law,  in  the  case  of 
any  qualified  pension  plan  and  welfare  benefit  plan  described 
in  paragraph  (2),  the  assets  of  such  pension  plan  in  excess  of  its 
liabilities  may  be  transferred  to  such  welfare  benefit  plan  upon 
the  termination  of  such  pension  plan  if  such  assets  are  to  be 
used  to  provide  retiree  health  benefits. 
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(2)  For  purposes  of  paragraph  (1),  a  qualified  pension  plan 
and  welfare  benefit  plan  are  described  in  this  paragraph  if— 

(A)  both  such  plans  are  jointly  administered  pursuant  to 
a  collective  bargaining  agreement  between  the  employer 
maintaining  such  plans  and  one  or  more  employee  repre- 
sentatives, 

(B)  the  welfare  benefit  plan  provides  retiree  health  bene- 
fits, and 

(C)  the  qualified  pension  plan  has  assets  in  excess  of  li- 
abilities (determined  on  a  termination  basis)  and  the  wel- 
fare benefit  plan  has  assets  which  are  less  than  the  present 
value  of  the  benefits  to  be  provided  under  the  plan  (deter- 
mined as  of  the  time  of  termination  of  the  pension  plan). 

(3)  For  purposes  of  the  Internal  Revenue  Code  of  1986,  any 
transfer  of  assets  to  which  paragraph  (1)  applies  shall  be  treat- 
ed as  a  reversion  of  such  assets  to  the  employer  maintaining  the 
plan  which  is  includible  in  the  gross  income  of  such  employer 
and  subject  to  the  tax  imposed  by  section  4980  of  such  Code. 

(c)  Amendments  Related  to  Section  1140  of  the  Reform 
Act.— 

(1)  Subsection  (a)  of  section  1140  of  the  Reform  Act  is  amend- 
ed by  striking  "or  subtitle  C"  and  inserting  "  subtitle  C,  or  title 
XVIII  of  this  Act". 

(2)  Section  1140(c)  of  the  Reform  Act  is  amended  by  striking 
all  after  "the  first  plan  year  beginning"  and  inserting  "after 
the  later  of— 

"(1)  December  31,  1988,  or 
"(2)  the  earlier  of— 

"(A)  December  31,  1990,  or 

"(B)  the  date  on  which  the  last  of  such  collective  bargain- 
ing agreements  terminate  (without  regard  to  any  extension 
after  February  28,  1986).  " 

(3)  Section  1140(c)  is  amended  by  adding  at  the  end  thereof 
the  following  new  flush  sentence: 

"For  purposes  of  paragraph  (1)(B)  and  any  other  provision  of  this 
title,  an  agreement  shall  not  be  treated  as  terminated  merely  be- 
cause the  plan  is  amended  pursuant  to  such  agreement  to  meet  the 
requirements  of  any  amendment  made  by  this  title  or  title  XVIII  of 
this  Act. ". 

(d)  Amendments  Related  to  Section  1145  of  the  Reform 
Act. — 

(1)  Subsection  (f)  of  section  303  of  the  Retirement  Equity  Act 
of  1984  is  amended  by  striking  "July  24,  1984"  and  inserting 
"July  17,  1984" 

(2)  Paragraph  (3)  of  section  205(b)  of  ERISA,  as  added  by  sec- 
tion 1145(b)  of  the  Reform  Act,  is  redesignated  as  paragraph  (4). 

SEC.  7862.  AMENDMENTS  RELATED  TO  TITLE  XVIII  OF  THE  REFORM  ACT. 

(a)  Amendment  Related  to  Section  1852  of  the  Reform 
Act. — Paragraph  (1)  of  section  4402(h)  of  ERISA  is  amended  by 
striking  "January  12,  1982"  the  second  place  it  appears  and  insert- 
ing "January  16,  1982". 

(b)  Amendment  Related  to  Section  1879  of  the  Reform 
Act. — 
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(1)  Subsection  (u)  of  section  1879  of  the  Reform  Act  is  amend- 
ed— 

(A)  by  striking  "206(h)"  each  place  it  appears  in  para- 
graphs (1)  and  (4KB)  and  inserting  "204(h)", 

(B)  by  redesignating  paragraph  (4)  as  paragraph  (5),  and 

(C)  by  inserting  after  paragraph  (3)  the  following: 

"(4)  Correction  of  cross  reference.— Section  4218(1)(A)  of 
the  Employee  Retirement  Income  Security  Act  of  1974  (29  U.S.C. 
1398(1)(A))  is  amended  by  striking  'section  4062(d)'  and  insert- 
ing 'section  4069(b)'." 

(2)  So  much  of  section  204(h)(2)  of  ERISA  as  precedes  sub- 
paragraph (A)  thereof  is  amended  by  adjusting  the  left-hand 
margination  thereof  to  full  measure. 

(c)  Amendments  Related  to  Section  1895  of  the  Reform 
Act. — 

(1) (A)  Section  106(b)(2)  (relating  to  exception  to  certain  plans) 
is  amended  by  striking  the  last  sentence  thereof. 

(B)  Section  601(b)  of  ERISA  is  amended  by  striking  the  last 
sentence  thereof. 

(C)  The  amendments  made  by  this  paragraph  shall  apply  to 
years  beginning  after  December  31,  1986. 

(2)  (A)  Section  607(2)  of  ERISA  is  amended  by  striking  "the  in- 
dividual's employment  or  previous  employment  with  an  employ- 
er" and  inserting  "the  performance  of  services  by  the  individual 
for  1  or  more  persons  maintaining  the  plan  (including  as  an 
employee  defined  in  section  401(c)(1)  of  the  Internal  Revenue 
Code  of  1986)". 

(B)  Section  4980B(f)(7),  as  added  by  the  Technical  and  Miscel- 
laneous Revenue  Act  of  1988,  is  amended  by  striking  "the  indi- 
vidual's employment  or  previous  employment  with  an  employer" 
and  inserting  "the  performance  of  services  by  the  individual  for 
1  or  more  persons  maintaining  the  plan  (including  as  an  em- 
ployee defined  in  section  401(c)(1))". 

(C)  The  amendments  made  by  this  paragraph  shall  apply  to 
plan  years  beginning  after  December  31,  1989. 

(3)  (A)  Clause  (iv)  of  section  162(k)(2)(B)  is  amended— 

(i)  by  striking  "eligibility"  in  the  heading  and  inserting 
"entitlement",  and 

(ii)  by  inserting  "which  does  not  contain  any  exclusion  or 
limitation  with  respect  to  any  preexisting  condition  of  such 
beneficiary"  after  "or  otherwise)"  in  subclause  (I). 

(B)  Section  602(2)(D)  of  ERISA  is  amended— 

(i)  by  striking  "eligibility"  in  the  heading  and  inserting 
"entitlement",  and 

(ii)  by  inserting  "which  does  not  contain  any  exclusion  or 
limitation  with  respect  to  any  preexisting  condition  of  such 
beneficiary"  after  "or  otherwise)"  in  clause  (i). 

(C)  Clause  (iv)  of  section  4980B(f)(2)(B),  as  added  by  the  Tech- 
nical and  Miscellaneous  Revenue  Act  of  1988,  is  amended — 

(i)  by  striking  "eligibility"  in  the  heading  and  inserting 
"entitlement",  and 

(ii)  by  inserting  "which  does  not  contain  any  exclusion  or 
limitation  with  respect  to  any  preexisting  condition  of  such 
beneficiary"  after  "or  otherwise)"  in  subclause  (I). 
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(D)  The  amendments  made  by  this  paragraph  shall  apply  to — 

(i)  qualifying  events  occurring  after  December  31,  1989, 
and 

(ii)  in  the  case  of  qualified  beneficiaries  who  elected  con- 
tinuation coverage  after  December  31,  1988,  the  period  for 
which  the  required  premium  was  paid  (or  was  attempted  to 
be  paid  but  was  rejected  as  such). 

W(A)  The  last  sentence  of  section  602(3)  of  ERISA  is  amended 
to  read  as  follows: 

"In  no  event  may  the  plan  require  the  payment  of  any  premium 
before  the  day  which  is  45  days  after  the  day  on  which  the 
qualified  beneficiary  made  the  initial  election  for  continuation 
coverage. " 

(B)  The  last  sentence  of  section  4980B(f)(2)(C)  of  the  1986  Code 
(as  added  by  the  Technical  and  Miscellaneous  Revenue  Act  of 
1988)  is  amended  to  read  as  follows: 

"In  no  event  may  the  plan  require  the  payment  of  any  premium 
before  the  day  which  is  45  days  after  the  day  on  which  the  qualified 
beneficiary  made  the  initial  election  for  continuation  coverage.  " 

(C)  The  amendments  made  by  this  paragraph  shall  apply  to 
plan  years  beginning  after  December  31,  1989. 

(5) (A)  Clause  (i)  of  section  4980B(f)(2)(B)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subclause: 

"(V)  Qualifying  event  involving  medicare 
entitlement. — In  the  case  of  an  event  described  in 
paragraph  (3)(D)  (without  regard  to  whether  such 
event  is  a  qualifying  event),  the  period  of  coverage 
for  qualified  beneficiaries  other  than  the  covered 
employee  for  such  event  or  any  subsequent  qualify- 
ing event  shall  not  terminate  before  the  close  of  the 
36-month  period  beginning  on  the  date  the  covered 
employee  becomes  entitled  to  benefits  under  title 
XVIII  of  the  Social  Security  Act.  " 

(B)  Section  602(2)(A)  of  ERISA  is  amended  by  adding  at  the 
end  thereof  the  following  new  clause: 

u(v)  Qualifying  event  involving  medicare  enti- 
tlement.— In  the  case  of  an  event  described  in  section 
603(4)  (without  regard  to  whether  such  event  is  a  quali- 
fying event),  the  period  of  coverage  for  qualified  benefi- 
ciaries other  than  the  covered  employee  for  such  event 
or  any  subsequent  qualifying  event  shall  not  terminate 
before  the  close  of  the  36-month  period  beginning  on 
the  date  the  covered  employee  becomes  entitled  to  bene- 
fits under  title  XVIII  of  the  Social  Security  Act.  " 

(C)  The  amendments  made  by  this  paragraph  shall  apply  to 
plan  years  beginning  after  December  31,  1989. 

(6) (A)  Section  3011(b)(6)  of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Public  Law  100-647)  is  repealed. 

(B)  Subparagraph  (A)  shall  be  effective  as  if  included  in  the 
enactment  of  section  3011(b)  of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988. 
(d)  Amendments  Related  to  Section  1898  of  the  Reform 
Act. — 
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ill" A1  Clause  -iv  of  section  417(aX3MB)  'defining  applicable 
period'  is  amended  by  striking  subclause  'Y>  and  inserting  at 
the  end  thereof  the  following  new  flush  sentence: 

"In  the  case  of  a  participant  who  separates  from  service 
before  attaining  age  35.  the  applicable  period  shall  be  a 
reasonable  period  after  separation.  ". 
'  B 1  CI  a  use  1 1 1  •  of  section  205'  c » 3  ><>  B  >  of  ERISA  is  amend  ed  by 
striking  subclause  'Vj  and  inserting  at  the  end  thereof  the  fol- 
lowing new  flush  sentence: 
"In  the  case  of  a  participant  who  separates  from  service  before  at- 
taining age  35,  the  applicable  period  shall  be  a  reasonable  period 
after  separation.  ". 

'21  Section  1898'b^8j  of  the  Reform  Act  is  amended  by  adding 
at  the  end  thereof  the  following  new  subparagraph: 

"(Cj  Effective  date.  —  The  amendments  made  by  this 
paragraph  shall  apply  to  distributions  after  the  date  of  the 
enactment  of  this  Act.  ". 
3 j  Section  205' h  •  of  ERISA  is  amended — 

t'A.J  in  paragraph  >1>,  by  striking  "the  term"  and  inserting 
"The  term",  and  by  striking  "benefit."  and  inserting  "bene- 
fit. ":  and 

'B1  in  paragraph  •3i.  by  striking  "the  term"  and  inserting 
"The  term  ". 

'4'  Subparagraph  >B!  of  section  1898(d/l  of  the  Reform  Act  is 
amended  bx  striking  "Paragraph  'T"  and  inserting  "Subsection 
(eXV" 

'5!  Section  203le>il>  of  ERISA  'as  amended  by  section 
189S<d>"l>  of  the  Tax  Reform  Act  of  1986 •  is  further  amended  to 
read  as  follows: 

"(e)»l>  If  the  present  value  of  any  nonforfeitable  benefit  with  re- 
spect to  a  participant  in  a  plan  exceeds  S3. 500.  the  plan  shall  pro- 
vide that  such  benefit  may  not  be  immediately  distributed  without 
the  consent  of  the  participant.  ". 

<6)  Subclause  'IV)  of  section  205fcX3XBXii)  of  ERISA  is 
amended  by  striking  "401' 'a * 11"  and  inserting  "205". 

i?)  Subparagraph  <B>  of  section  189S'b"? 1  of  the  Reform  Act  is 
amended  by  striking  "Subparagraph  <C)  of  section  205  b  1 
and  inserting  "Clause  <i>  of  section  205(b)(1)(C)". 

'8>  Section  205' eX 2)  of  ERISA  is  amended  by  striking  "nonfor- 
feitable accrued  benefit"  and  inserting  "nonforfeitable  right 
'within  the  meaning  of  section  203  ". 

'9>"A>  Subparagraph  (B)  of  section  1898<b-«  14'  of  the  Reform 
Act  is  amended  bx  inserting  "'as  amended  bx  section  1125  b 
after  "1974". 

<Bi  Paragraph  <3j  of  section  205(b)  of  ERISA  'as  added  by  sec- 
tion lS9S'b"  14  "B>  of  the  Reform  Act'  is  redesignated  as  para- 
graph (4). 

'10'  Section  203'  e  »■  1 '  of  ERISA  is  amended  by  striking  "vested 
accrued  benefit"  and  inserting  "nonforfeitable  benefit". 

SEC.  7863.  EFFECTIVE  DATE. 

Except  as  otherwise  provided  in  this  subpart,  any  amendment 
made  by  this  subpart  shall  take  effect  as  if  included  in  the  provi- 
sion of  the  Reform  Act  to  which  such  amendment  relates. 
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Subpart  B — Amendments  Related  to  Omnibus  Budget 
Reconciliation  Act  of  1986 

SEC.  7871.  AMENDMENTS  RELATED  TO  OMNIBUS  BUDGET  RECONCILIATION 
ACT  OF  1986. 

(a)  Amendments  Related  to  Section  9202  of  the  Act. — 

(1)  Section  411(b)(2)  of  the  Internal  Revenue  Code  of  1986  and 
section  204(b)(2)  of  ERISA  are  each  amended  by  striking  sub- 
paragraph (B)  and  by  redesignating  subparagraphs  (C)  and  (D) 
as  subparagraphs  (B)  and  (C),  respectively. 

(2)  Section  411(b)(2)(C),  as  redesignated  by  paragraph  (1),  is 
amended  by  striking  "subparagraph"  and  inserting  "para- 
graph". 

(3)  Section  204(b)(2)(C)  of  ERISA,  as  redesignated  by  para- 
graph (1),  is  amended  by  striking  "(C)  and  (D)"  and  inserting 
"(B)  and  (C)". 

(4)  The  amendments  made  by  this  subsection  shall  take  effect 
as  if  included  in  the  amendments  made  by  section  9202  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

(b)  Amendments  Related  to  Section  9203  of  the  Act. — 

(1)  Section  411(a)(8)(B)  is  amended  to  read  as  follows: 

"(B)  the  later  of— 

"(i)  the  time  a  plan  participant  attains  age  65,  or 
"(ii)  the  5th  anniversary  of  the  time  a  plan  partici- 
pant commenced  participation  in  the  plan.  " 

(2)  Section  3(24)(B)  of  ERISA  is  amended  to  read  as  follows: 
"(B)  the  later  of— 

"(i)  the  time  a  plan  participant  attains  age  65,  or 
"(ii)  the  5th  anniversary  of  the  time  a  plan  participant 
commenced  participation  in  the  plan.  " 

(3)  The  amendments  made  by  this  subsection  shall  take  effect 
as  if  included  in  the  amendments  made  by  section  9203  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

(c)  Amendment  Relating  to  Section  9501. — Section  602(2)(A)(iii) 
of  ERISA  is  amended  by  inserting  "section"  before  "603(6)". 

Subpart  C — Amendments  Related  to  Pension  Protection 

Act 

SEC.  7881.  AMENDMENTS  RELATED  TO  PENSION  PROTECTION  ACT. 

(a)  Amendments  Related  to  Section  9303. — 

(IX A)  Subclause  (II)  of  section  412(l)(3)(C)(ii)  is  amended  by  in- 
serting "(but  not  below  zero)"  after  "reducing". 

(B)  Subclause  (II)  of  section  302(d)(3)(C)(ii)  of  ERISA  is 
amended  by  inserting  "(but  not  below  zero)"  after  "reducing". 

(2)(A)  Clause  (i)  of  section  412GX4XB)  is  amended  by  inserting 
"and  the  unamortized  portion  of  the  unfunded  existing  benefit 
increase  liability"  after  "liability". 

(B)  Clause  (i)  of  section  302(d)(4)(B)  of  ERISA  is  amended  by 
inserting  "and  the  unamortized  portion  of  the  unfunded  exist- 
ing benefit  increase  liability"  after  "liability". 
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(SKA)  Section  412(l)(5)(C)  is  amended  by  striking  "October  17, 
1987"  and  inserting  "the  first  plan  year  beginning  after  Decem- 
ber 31,  1988". 

(B)  Section  302(d)(5)(C)  of  ERISA  is  amended  by  striking  "Oc- 
tober 17,  1987"  and  inserting  "the  first  plan  year  beginning 
after  December  31,  1988". 

(4) (A)  Section  412(l)(7)(D)  is  amended— 

(i)  by  striking  "and"  at  the  end  of  clause  (iii)(I),  by  strik- 
ing the  period  at  the  end  of  clause  (iii)(II)  and  inserting  " 
and",  and  by  adding  at  the  end  of  clause  (Hi)  the  following 
new  subclause: 

"(III)  has  years  of  service  greater  than  the  mini- 
mum years  of  service  necessary  for  eligibility  to 
participate  in  the  plan.  "  and 

(ii)  by  adding  at  the  end  thereof  the  following  new 
clause: 

"(iv)  Election. — An  employer  may  elect  not  to  have 
this  subparagraph  apply.  Such  an  election,  once  made, 
may  be  revoked  only  with  the  consent  of  the  Secre- 
tary. ". 

(B)  Section  302(d)(7)(D)  of  ERISA  is  amended— 

(i)  by  striking  "and"  at  the  end  of  clause  (iii)(I),  by  strik- 
ing the  period  at  the  end  of  clause  (iii)(II)  and  inserting  " 
and",  and  by  adding  at  the  end  of  clause  (Hi)  the  following 
new  subclause: 

"(III)  has  years  of  service  greater  than  the  mini- 
mum years  of  service  necessary  for  eligibility  to 
participate  in  the  plan.  "  and 

(ii)  by  adding  at  the  end  thereof  the  following  new 
clause: 

"(iv)  Election. — An  employer  may  elect  not  to  have 
this  subparagraph  apply.  Such  an  election,  once  made, 
may  be  revoked  only  with  the  consent  of  the  Secretary 
of  the  Treasury. ". 

(5)  (A)  Section  412(l)(8)  is  amended— 

(i)  by  striking  "reduced  by  any  credit  balance  in  the  fund- 
ing standard  account"  in  subparagraph  (A)(ii),  and 

(ii)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(E)  Deduction  for  credit  balances. — For  purposes  of 
this  subsection,  the  amount  determined  under  subpara- 
graph (A)(ii)  shall  be  reduced  by  any  credit  balance  in  the 
funding  standard  account.  The  Secretary  may  provide  for 
such  reduction  for  purposes  of  any  other  provision  which 
references  this  subsection. ". 
(B)  Section  302(d)(8)  of  ERISA  is  amended— 

(i)  by  striking  "reduced  by  any  credit  balance  in  the  fund- 
ing standard  account"  in  subparagraph  (A)(ii),  and 

(ii)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(E)  Deduction  for  credit  balances. — For  purposes  of 
this  subsection,  the  amount  determined  under  subpara- 
graph (A)(ii)  shall  be  reduced  by  any  credit  balance  in  the 
funding  standard  account.  The  Secretary  of  the  Treasury 
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may  provide  for  such  reduction  for  purposes  of  any  other 
provision  which  references  this  subsection.  ". 

(6) (A)  Section  412(c)(9)  is  amended— 

(i)  by  striking  "3  years"  and  inserting  "year",  and 

(ii)  by  striking  u3-year"  in  the  heading  and  inserting 
"Annual  ". 

(B)  Section  302(c)(9)  of  ERISA  is  amended  by  striking  "3 
years"  and  inserting  "year". 

(7)  Subclause  (II)  of  section  9303(e)(3)(C)(ii)  of  the  Pension  Pro- 
tection Act  is  amended  by  inserting  "(and  any  income  allocable 
to  such  amount)"  after  "clause  (i)". 

(b)  Amendments  Related  to  Section  9304. — 

(1) (A)  Subparagraph  (A)  of  section  412(c)(10)  is  amended — 

(i)  by  inserting  "defined  benefit"  before  "plan  other",  and 

(ii)  by  striking  "Plans"  in  the  heading  and  inserting 
"Defined  benefit  plans". 

(B)  Subparagraph  (A)  of  section  302(c)(10)  of  ERISA  is  amend- 
ed by  inserting  "defined  benefit"  before  "plan  other". 

(2)  (A)  Subparagraph  (B)  of  section  412(c)(10)  is  amended — 

(i)  by  striking  "multiemployer  plan"  and  inserting  "plan 
not  described  in  subparagraph  (A)",  and 

(ii)  by  striking  "Multiemployer"  in  the  heading  and  in- 
serting "Other". 

(B)  Subparagraph  (B)  of  section  302(c)(10)  of  ERISA  is  amend- 
ed by  striking  "multiemployer  plan"  and  inserting  "plan  not 
described  in  subparagraph  (A)". 

(3) (A)  Section  412(m)(l)  is  amended  by  inserting  "defined  ben- 
efit" before  "plan  (other". 

(B)  Section  302(e)(1)  of  ERISA  is  amended  by  inserting  "de- 
fined benefit"  before  "plan  (other". 

(4) (A)  Subparagraph  (D)  of  section  412(m)(4)  is  amended  to 
read  as  follows: 

"(D)  Special  rules  for  unpredictable  contingent 
event  benefits. — In  the  case  of  a  plan  to  which  subsection 
(1)  applies  for  any  calendar  year  and  which  has  any  unpre- 
dictable contingent  event  benefit  liabilities — 

"(i)  Liabilities  not  taken  into  account. — Such  li- 
abilities shall  not  be  taken  into  account  in  computing 
the  required  annual  payment  under  subparagraph  (B). 

"(ii)  Increase  in  installments. — Each  required  in- 
stallment shall  be  increased  by  the  greater  of— 

"(I)  the  unfunded  percentage  of  the  amount  of 
benefits  described  in  subsection  (l)(5)(A)(i)  paid 
during  the  3-month  period  preceding  the  month  in 
which  the  due  date  for  such  installment  occurs,  or 
"(II)  25  percent  of  the  amount  determined  under 
subsection  (l)(5)(A)(ii)  for  the  plan  year. 
"(Hi)    Unfunded    percentage.— For  purposes  of 
clause  (H)(1),  the  term  'unfunded  percentage'  means  the 
percentage  determined  under  subsection  (l)(5)(A)(i)(I)  for 
the  plan  year. 

"(iv)  Limitation  on  increase. — In  no  event  shall 
the  increases  under  clause  (ii)  exceed  the  amount  neces- 
sary to  increase  the  funded  current  liability  percentage 
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(within  the  meaning  of  subsection  (l)(8)(B))  for  the  plan 
year  to  100  percent.  ". 
(B)  Subparagraph  (D)  of  section  302(e)(4)  of  ERISA  is  amend- 
ed to  read  as  follows: 

"(D)  Special  rules  for  unpredictable  contingent 
event  benefits. — In  the  case  of  a  plan  to  which  subsection 
(d)  applies  for  any  calendar  year  and  which  has  any  unpre- 
dictable contingent  event  benefit  liabilities — 

"(i)  Liabilities  not  taken  into  account. — Such  li- 
abilities shall  not  be  taken  into  account  in  computing 
the  required  annual  payment  under  subparagraph  (B). 

"(ii)  Increase  in  installments. — Each  required  in- 
stallment shall  be  increased  by  the  greater  of— 

"(I)  the  unfunded  percentage  of  the  amount  of 
benefits  described  in  subsection  (d)(5)(A)(i)  paid 
during  the  3-month  period  preceding  the  month  in 
which  the  due  date  for  such  installment  occurs,  or 
"(II)  25  percent  of  the  amount  determined  under 
subsection  (d)(5)(A)(ii)  for  the  plan  year. 
"(Hi)    Unfunded    percentage.— For  purposes  of 
clause  (H)(1),  the  term  'unfunded  percentage'  means  the 
percentage  determined  under  subsection  (d)(5)(A)(i)(I) 
for  the  plan  year. 

"(iv)  Limitation  on  increase. — In  no  event  shall 
the  increases  under  clause  (ii)  exceed  the  amount  neces- 
sary to  increase  the  funded  current  liability  percentage 
(within  the  meaning  of  subsection  (d)(8)(B))  for  the  plan 
year  to  100  percent.  ". 

(5) (A)  Section  101(d)(1)  of  ERISA  is  amended  by  striking  "an 
employer  of  a  plan"  and  inserting  "an  employer  maintaining  a 
plan  ". 

(B)  Section  502(c)  of  ERISA  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(3)  Any  employer  maintaining  a  plan  who  fails  to  meet  the  notice 
requirement  of  section  101(d)  with  respect  to  any  participant  or  bene- 
ficiary may  in  the  courts  discretion  be  liable  to  such  participant  or 
beneficiary  in  the  amount  of  up  to  $100  a  day  from  the  date  of  such 
failure,  and  the  court  may  in  its  discretion  order  such  other  relief  as 
it  deems  proper. ". 

(C)  Section  9304(d)  of  the  Pension  Protection  Act  is  amended 
by  striking  "Section"  and  inserting  "Effective  with  respect  to 
plan  years  beginning  after  December  31,  1987,  section". 

(6) (A)(i)  Subparagraph  (B)  of  section  412(m)(l)  is  amended  to 
read  as  follows: 

"(B)  the  rate  of  interest  used  under  the  plan  in  determining 
costs  (including  adjustments  under  subsection  (b)(5)(B)).  ". 

(ii)  Clause  (ii)  of  section  412(d)(1)(A)  is  amended  by  inserting 
"(including  adjustments  under  subsection  (b)(5)(B))"  after 
"costs". 

(B)(ij  Subparagraph  (B)  of  section  302(e)(1)  of  ERISA  is 
amended  to  read  as  follows: 

"(B)  the  rate  of  interest  used  under  the  plan  in  determin- 
ing costs  (including  adjustments  under  subsection 
(b)(5)(B)). " 


352 


(ii)  Section  303(a)(1)(B)  of  ERISA  (as  redesignated  by  subsec- 
tion (e)(2))  is  amended  by  inserting  "(including  adjustments 
under  section  302(b)(5)(B))"  after  "costs". 

(7)  Section  303(a)  of  ERISA  (as  amended  by  section 
9306(c)(2)(A)  of  the  Pension  Protection  Act)  is  amended — 

(A)  by  redesignating  subparagraphs  (A)  and  (B)  as  para- 
graphs (1)  and  (2),  respectively,  and  by  adjusting  the  left- 
hand  margination  thereof  4  ems  to  the  left; 

(B)  in  paragraph  (1)  (as  redesignated),  by  redesignating 
clauses  (i)  and  (ii)  as  subparagraphs  (A)  and  (B),  respective- 
ly; and 

(C)  in  paragraph  (2)  (as  redesignated),  by  inserting  "of 
such  Code"  after  "section  6621(b)" 

(8)  Subsection  (f)  of  section  303  of  ERISA  (as  so  redesignated 
by  section  9306(a)(2)  of  the  Pension  Protection  Act)  is  trans- 
ferred to  immediately  after  subsection  (e)  of  such  section. 

(c)  Amendments  Related  to  Section  9306. — 

(1)  The  last  sentence  of  section  412(f)(4)(A)  is  amended  by 
striking  "the  benefit  liabilities"  and  inserting  "for  benefit  li- 
abilities ". 

(2)  The  last  sentence  of  section  303(e)(1)  of  ERISA  is  amended 
by  striking  "the  benefit  liabilities"  and  inserting  "for  benefit  li- 
abilities". 

(3)  Section  9306(f)(3)  of  the  Pension  Protection  Act  is  amended 
to  read  as  follows: 

"(3)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  waivers  for  plan  years  beginning  after  December 
31,  1987.  For  purposes  of  applying  such  amendments,  the 
number  of  waivers  which  may  be  granted  for  plan  years  after 
December  31,  1987,  shall  be  determined  without  regard  to  any 
waivers  granted  for  plan  years  beginning  before  January  1, 
1988. ". 

(d)  Amendments  Related  to  Section  9307. — 

(1) (A)  Clause  (Hi)  of  section  412(b)(5)(B)  is  amended  by  striking 
"for  purposes  of  this  section  and  for  purposes  of  determining 
current  liability, ". 

(B)  Clause  (Hi)  of  section  302(b)(5)(B)  of  ERISA  is  amended  by 
striking  "for  purposes  of  this  section  and  for  purposes  of  deter- 
mining current  liability, ". 

(2) (A)  Section  302(b)(5)(B)  of  ERISA  is  amended  by  inserting 
the  following  matter  after  the  heading  and  before  clause  (i): 
"For  purposes  of  determining  a  plan's  current  liability  and  for 
purposes  of  determining  a  plan 's  required  contribution  under 
section  302(d)  for  any  plan  year — ". 

(B)  Section  302(b)(5)  of  ERISA  is  amended  by  striking  the 
matter  following  the  heading  thereof  and  preceding  subpara- 
graph (A). 

(C)  Subclause  (I)  of  section  302(b)(5)(B)(ii)  of  ERISA  is  amend- 
ed by  striking  "average  rate"  and  inserting  "the  weighted  aver- 
age of  the  rates  ". 

(3)  Section  9307(f)  of  the  Pension  Protection  Act  is  amended  to 
read  as  follows: 

"(f)  Effective  Date. — 


"(U  Ix  general, — Except  as  provided  in  paragraph  '2'.  the 
amendments  made  by  this  section  shall  apply  to  years  begin- 
ning after  December  31.  1987. 

"(2)  Amortization  oe  gains  and  losses. — Sections 
H2(bX2XB/iv)  and  412(bH3xBi<W  of  the  Internal  Revenue  Code 
of  1986  and  sections  302ib)i 2flBxiv  >  and  302'b  "3»B  KW  of  the 
Employee  Retirement  Income  Security  Act  of  1974  (as  amended 
by  paragraphs  '1«A>  and  (2nA>  of  subsection  'a11  shall  apply  to 
gains  and  losses  established  in  years  beginning  after  December 
31,  1987.  For  purposes  of  the  preceding  sentence,  any  gain  or 
loss  determined  by  a  valuation  occurring  as  of  January  1,  1988, 
shall  be  treated  as  established  in  years  beginning  before  1988, 
or  at  the  election  of  the  employer,  shall  be  amortized  in  accord- 
ance with  Internal  Revenue  Service  Xotice  89-52.  ". 

(4)  Subparagraphs  (A)  and  (B)  of  section  302'c»3>  of  ERISA 
are  each   amended  by  adjusting  the   left-hand  margination 
thereof  and  of  each  subdivision  thereof  2  ems  to  the  left. 
<e i  Amendments  Related  to  Section  9311 — 

(1)  Section  931V an 2 1  of  the  Pension  Protection  Act  is  amend- 
ed by  striking  "plan  assets  to  the  employer  for  purposes  of  sec- 
tion 4Q44(dXlXCj  of  the  Employee  Retirement  Income  Security 
Act  of  1974  "  and  inserting  "residual  plan  assets  upon  termina- 
tion ". 

(2)  Section  9311(d)  of  the  Pension  Protection  Act  is  amended — 

(A)  by  striking  "section  4041(c)"  and  inserting  "section 
4041"  in  paragraph  (l)s  and 

<B>  by  adding  at  the  end  thereof  the  following  new  flush 
sentence: 

"Except  as  provided  in  subsection  (aX.2),  the  amendments  made  by 
subsection  'a>  shall  apply  to  any  provision  of  the  plan  or  plan 
amendment  adopted  after  December  17.  1987.'" 

(3)  Section  9311("bx2)  of  the  Pension  Protection  Act  is  amended 
by  striking  "subsection  'c"l'"and  inserting  "subsection  (aXV" 

•2'  Section  9311(aX2)  of  the  Pension  Protection  Act  is  amend- 
ed- 

(A)  by  striking  "1  year  after  the  effective  date  of  such 
amendments  made  by  paragraph  ('!/'  and  inserting  "De- 
cember 17,  1988":  and 

<B>  by  striking  the  last  sentence, 
(f)  Amendments  Related  to  Section  9312  — 

(1)  Section  9312(b)'(3nBn)  of  the  Pension  Protection  Act  is 
amended — 

(A)  by  striking  "section  4022<c«l>"  in  subclause  (J)  and  in- 
serting "section  4022fcX3)",  and 

*Bi  by  striking  "subparagraph  (B)  of  section  4022:c>(l)" 
and  inserting  "subparagraph  (C)  of  section  4022(c)(3)". 

(2)  Section  406'2'a'  of  ERISA  is  amended— 

'A'  by  inserting  "and"  at  the  end  of  paragraph  (1); 

(B)  by  striking  paragraph  s2>: 

(C)  by  redesignating  paragraph  <3>  as  paragraph  i2>:  and 
<D>  in  paragraph  '21  'as  so  redesignated \  by  striking  "sub- 
section id'"  and  inserting  "subsection  (cX\ 
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(3) (A)  Section  4064(b)  of  ERISA  is  amended  by  striking  "and 
clauses  (i)(II)  and  (ii)  of  section  4062(b)(1)(A)"  and  inserting 
uand  section  4068(a)". 

(B)  Section  4068(a)  of  ERISA  is  amended  by  striking  the  last 
sentence. 

(4)  Section  4022(c)(1)  of  ERISA  is  amended  by  striking  "(in 
the  case  of  a  deceased  participant)". 

(5)  Section  4022(c)(3)(B)(ii)  of  ERISA  is  amended  by  inserting 
",  and  during  the  5-Federal  fiscal  year  period  ending  with  the 
fiscal  year  preceding  the  fiscal  year  in  which  occurs  the  date  of 
the  notice  of  intent  to  terminate  with  respect  to  the  plan  termi- 
nation for  which  the  recovery  ratio  is  being  determined"  after 
"1987". 

(6)  Section  9312(b)(3)(B)  of  the  Pension  Protection  Act  is 
amended  by  striking  clause  (ii). 

(7)  Section  4041(c)  of  ERISA  is  amended— 

(A)  by  striking  "(or  its  designee  under  section  4049(b))"  in 
paragraph  (2)(A)(iii)(II), 

(B)  by  striking  "section  4049"  in  paragraph  (2)(A)(iii)(II) 
and  inserting  "section  4022(c)",  and 

(C)  by  striking  the  last  sentence  of  paragraph  (3)(C)(i). 

(8)  Section  4070(a)  of  ERISA  is  amended  by  striking  "4049  ". 

(9)  Section  9312(d)(1)  of  the  Pension  Protection  Act  is  amend- 
ed by  striking  "section  4041(c)"  and  inserting  "section  4041 " 

(10) (A)  Section  4062(b)(2)(B)  of  ERISA  is  amended  by  striking 
"the  liability  under  paragraph  (l)(A)(ii)"  and  inserting  "so 
much  of  the  liability  under  paragraph  (1)(A)  as  exceeds  30  per- 
cent of  the  collective  net  worth  of  all  persons  described  in  sub- 
section (a)  (including  interest)". 

(B)  Section  9312(b)(2)(B)(ii)  of  the  Pension  Protection  Act  is 
amended  to  read  as  follows: 

"(ii)  Section  4062(d)  of  ERISA  (as  redesignated  by 
paragraph  (1)(B))  is  amended  by  striking  out  paragraph 
(3). ". 

(C)  Section  4068  of  ERISA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(f)  Definitions. — For  purposes  of  this  section — 

"(1)  The  collective  net  worth  of  persons  subject  to  liability  in 
connection  with  a  plan  termination  shall  be  determined  as  pro- 
vided in  section  4062(d)(1). 

"(2)  The  term  'pre-tax  profits'  has  the  meaning  provided  in 
section  4062(d)(2). ". 

(11)  Section  4022(c)(1)  of  ERISA  is  amended  by  striking  "sec- 
tion 4044(d),  to  such  participant"  and  inserting  "section  4044(a)- 
Such  payment  shall  be  made  to  such  participant". 

(12)  Subsection  (a)  of  section  4068  of  ERISA  is  amended — 

(A)  by  striking  "to  the  extent  such  amount  does  not 
exceed  30  percent  of  the  collective  net  worth  of  all  persons 
described  in  section  4062(a)"  the  first  place  it  appears;  and 

(B)  by  striking  "to  the  extent  such  amount  does  not 
exceed  30  percent  of  the  collective  net  worth  of  all  persons 
described  in  section  4062(a)"  the  second  place  it  appears 
and  all  that  follows  and  inserting  the  following:  "in  the 
amount  of  such  liability  (including  interest)  upon  all  prop- 
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erty  and  rights  to  property,  whether  real  or  personal,  be- 
longing to  such  person,  except  that  such  lien  may  not  be  in 
an  amount  in  excess  of  30  percent  of  the  collective  net 
worth  of  all  persons  described  in  section  4062(a)". 
(13)  The  table  of  contents  in  section  1  of  ERISA  is  amended 
by  striking  the  item  relating  to  section  4049. 

(g)  Amendments  Related  to  Section  9313. — 

(1)  Section  4041(d)(1)  of  ERISA  is  amended  by  striking  "suffi- 
cient for  benefit  commitments"  and  inserting  "sufficient  for 
benefit  liabilities". 

(2)  Section  4041(c)(2)(B)  of  ERISA  is  amended  by  inserting 
"proposed"  before  "termination"  in  the  parenthetical  in  the 
second  sentence. 

(3)  Clause  (ii)  of  section  4041(c)(2)(A)  of  ERISA  is  amended— 

(A)  by  inserting  "unless  the  corporation  determines  the 
information  is  not  necessary  for  purposes  of  paragraph 
(3)(A)  or  section  4062,  "  before  "certification", 

(B)  by  inserting  "and,  if  applicable,  the  proposed  distribu- 
tion date"  after  "termination  date"  in  subclause  (I),  and 

(C)  by  striking  "date"  and  inserting  "dates"  in  subclauses 
(II)  through  (V). 

(4)  Subparagraph  (B)  of  section  4041(b)(3)  of  ERISA  is  amend- 
ed by  adding  a  period  at  the  end. 

(5)  Section  9313(b)(3)  of  the  Pension  Protection  Act  is  amended 
by  inserting  "each  place  it  appears"  before  the  period. 

(6)  Section  4041(b)(2)(A)  of  ERISA  is  amended  by  adjusting 
the  left-hand  margination  of  the  last  sentence  two  ems  to  the 
right. 

(7)  The  first  subsection  (b)  of  section  9314  of  the  Pension  Pro- 
tection Act  is  amended  by  striking  "Section  4042"  and  inserting 
"Section  4042(a)",  and  by  striking  "third  sentence"  and  insert- 
ing "last  sentence". 

(8)  Section  9314(c)(1)  of  the  Pension  Protection  Act  is  amended 
by  inserting  "title  IVof"  after  "Subtitle  D  of". 

(h)  Amendment  Related  to  Section  9331. — 

(1)  Subparagraph  (E)  of  section  4006(a)(3)  of  ERISA  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  clause: 

"(v)  No  premium  shall  be  determined  under  this  subparagraph  for 
any  plan  year  if,  as  of  the  close  of  the  preceding  plan  year,  contribu- 
tions to  the  plan  for  the  preceding  plan  year  were  not  less  than  the 
full  funding  limitation  for  the  preceding  plan  year  under  section 
412(c)(7)  of  the  Internal  Revenue  Code  of  1986.  ". 

(2)  Clause  (Hi)  of  section  4006(c)(1)(A)  of  ERISA  is  amended  by 
adjusting  the  left-hand  margination  thereof  2  ems  to  the  left. 

(i)  Amendments  Related  to  Section  9341. — 

(1)  (A)  Section  401(a)(29)(C)(i)(II)  is  amended  by  inserting  "and 
any  other  plan  amendments  adopted  after  December  22,  1987, 
and  before  such  plan  amendment"  after  "amendment". 

(B)  Section  307(c)(1)(B)  of  ERISA  is  amended  by  inserting 
"and  any  other  plan  amendments  adopted  after  December  22, 
1987,  and  before  such  plan  amendment". 

(2)  Section  307(d)  of  ERISA  is  amended  by  inserting  "of  the 
Treasury"  after  "Secretary". 
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(3) (A)  Section  307  of  ERISA  is  amended  by  redesignating  sub- 
section (e)  as  subsection  (f)  and  by  inserting  after  subsection  (d) 
the  following  new  subsection: 

"(e)  Notice. — A  contributing  sponsor  which  is  required  to  provide 
security  under  subsection  (a)  shall  notify  the  Pension  Benefit  Guar- 
anty Corporation  within  30  days  after  the  amendment  requiring 
such  security  takes  effect.  Such  notice  shall  contain  such  informa- 
tion as  the  Corporation  may  require. ". 

(B)  Section  4071  of  ERISA  is  amended— 

(i)  by  striking  "or  subtitle  A,  B,  or  C"  and  inserting  " 
subtitle  A,  B,  or  C,  as  section  302(f)(4)  or  307(e)"  and 

(ii)  by  inserting  "or  such  section"  after  "such  subtitle". 

(4) (A)  Clause  (i)  of  section  401(a)(29)(A)  is  amended  by  insert- 
ing "to  which  the  requirements  of  section  412  apply"  after 
"multiemployer  plan)". 

(B)  Section  307(a)(1)  of  ERISA  is  amended  by  inserting  "to 
which  the  requirements  of  section  302  apply"  after  "multiem- 
ployer plan)". 

(5)  Section  9341(c)  of  the  Pension  Protection  Act  is  amended 
by  inserting  "(without  regard  to  any  extension,  amendment,  or 
modification  of  such  agreements  on  or  after  such  date  of  enact- 
ment)" after  "ratified  before  the  date  of  enactment". 

(j)  Amendments  Related  to  Section  9342. — 

(1)  Paragraph  (11)  of  section  103(d)  of  ERISA  is  amended — 

(A)  by  striking  "60  percent"  and  inserting  "70  percent", 
and 

(B)  by  striking  "such  percentage"  and  inserting  "the  per- 
centage which  such  value  is  of  such  liability.  ". 

(2)  Section  502(a)(6)  of  ERISA  is  amended  by  striking  "subsec- 
tion (i)"  and  inserting  "subsection  (c)(2)  or  (i)". 

(3)  Section  502(c)(2)  of  ERISA  is  amended— 

(A)  by  inserting  "against  any  plan  administrator"  after 
"civil penalty",  and 

(B)  by  striking  "a  plan  administrator's"  and  inserting 
"such  plan  administrator's". 

(4)  Paragraph  (2)  of  section  413  of  ERISA  is  amended  by 
striking  the  comma. 

(k)  Amendment  Related  to  Section  9343. — Section  403(c)  of 
ERISA  is  amended  by  striking  paragraph  (3)  and  by  redesignating 
paragraph  (4)  as  paragraph  (3). 

(I)  Amendments  Related  to  Section  9345. — 

(1)  Section  407(d)(3)(C)  of  ERISA  is  amended  by  adjusting  the 
left-hand  margination  thereof  2  ems  to  the  left. 

(2)  Section  407(d)(9)  of  ERISA  is  amended— 

(A)  by  striking  "such  arrangement"  and  inserting  "such 
individual  account  plan  ";  and 

(B)  by  adjusting  the  left-hand  margination  thereof  2  ems 
to  the  right. 

(3)  Section  407(f)  of  ERISA  is  amended— 

(A)  in  paragraph  (1),  by  striking  "this  subsection"  and  in- 
serting "this  paragraph  ";  and 

(B)  by  striking  paragraph  (3). 

(4)  Section  407(f)(1)  of  ERISA  is  amended  by  inserting  ",  im- 
mediately following  the  acquisition  of  such  stock"  after  "if". 
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(5)  Section  408(b)  of  ERISA  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(12)  The  sale  by  a  plan  to  a  party  in  interest  on  or  after  De- 
cember 18,  1987,  of  any  stock,  if— 

"(A)  the  requirements  of  paragraphs  (1)  and  (2)  of  subsec- 
tion (e)  are  met  with  respect  to  such  stock, 

"(B)  on  the  later  of  the  date  on  which  the  stock  was  ac- 
quired by  the  plan,  or  January  1,  1975,  such  stock  constitut- 
ed a  qualifying  employer  security  (as  defined  in  section 
407(d)(5)  as  then  in  effect),  and 

"(C)  such  stock  does  not  constitute  a  qualifying  employer 
security  (as  defined  in  section  407(d)(5)  as  in  effect  at  the 
time  of  the  sale). ". 
(m)  Amendments  Related  to  Section  9346. — 

(1) (A)  Clause  (Hi)  of  section  411(c)(2)(C)  is  amended  to  read  as 
follows: 

"(Hi)  interest  on  the  sum  of  the  amounts  determined  under 
clauses  (i)  and  (ii)  compounded  annually — 

"(I)  at  the  rate  of  120  percent  of  the  Federal  mid-term 
rate  (as  in  effect  under  section  1274  for  the  1st  month  of  a 
plan  year)  for  the  period  beginning  with  the  1st  plan  year 
to  which  subsection  (a)(2)  applies  (by  reason  of  the  applica- 
ble effective  date)  and  ending  with  the  date  on  which  the 
determination  is  being  made,  and 

"(II)  at  the  interest  rate  which  would  be  used  under  the 
plan  under  section  417(e)(3)  (as  of  the  determination  date) 
for  the  period  beginning  with  the  determination  date  and 
ending  on  the  date  on  which  the  employee  attains  normal 
retirement  age. ". 

(B)  Subparagraph  (B)  of  section  411(c)(2)  is  amended  to  read 
as  follows: 

"(B)  Defined  benefit  plans. — In  the  case  of  a  defined 
benefit  plan,  the  accrued  benefit  derived  from  contributions 
made  by  an  employee  as  of  any  applicable  date  is  the 
amount  equal  to  the  employees  accumulated  contributions 
expressed  as  an  annual  benefit  commencing  at  normal  re- 
tirement age,  using  an  interest  rate  which  would  be  used 
under  the  plan  under  section  417(e)(3)  (as  of  the  determina- 
tion date). ". 

(C)  Section  411(c)(2)  is  amended  by  striking  subparagraph  (E). 

(D)  Section  411(a)(7)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subparagraph: 

"(D)  Accrued  benefit  attributable  to  employee  con- 
tributions.— The  accrued  benefit  of  an  employee  shall  not 
be  less  than  the  amount  determined  under  subsection 
(c)(2)(B)  with  respect  to  the  employee's  accumulated  contri- 
butions. ". 

(2) (A)  Clause  (Hi)  of  section  204(c)(2)(C)  of  ERISA  is  amended 
to  read  as  follows: 

"(Hi)  interest  on  the  sum  of  the  amounts  determined 
under  clauses  (i)  and  (ii)  compounded  annually — 

"(I)  at  the  rate  of  120  percent  of  the  Federal  mid- 
term rate  (as  in  effect  under  section  1274  of  the  In- 
ternal Revenue  Code  of  1986  for  the  1st  month  of  a 
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plan  year  for  the  period  beginning  with  the  1st 
plan  year  to  which  subsection  (a)(2)  applies  by 
reason  of  the  applicable  effective  date)  and  ending 
with  the  date  on  which  the  determination  is  being 
made,  and 

"(II)  at  the  interest  rate  which  would  be  used 
under  the  plan  under  section  205(g)(3)  (as  of  the  de- 
termination date)  for  the  period  beginning  with 
the  determination  date  and  ending  on  the  date  on 
which  the  employee  attains  normal  retirement 
age.". 

(B)  Subparagraph  (B)  of  section  204(c)(2)  of  ERISA  is  amend- 
ed to  read  as  follows: 

"(B)  Defined  benefit  plans. — In  the  case  of  a  defined  benefit 
plan,  the  accrued  benefit  derived  from  contributions  made  by  an  em- 
ployee as  of  any  applicable  date  is  the  amount  equal  to  the  employ- 
ee's accumulated  contributions  expressed  as  an  annual  benefit  com- 
mencing at  normal  retirement  age,  using  an  interest  rate  which 
would  be  used  under  the  plan  under  section  205(g)(3)  (as  of  the  de- 
termination date). " 

(C)  Section  204(c)(2)  of  ERISA  is  amended  by  striking  sub- 
paragraph (E). 

(D)  Paragraph  (23)  of  section  3  of  ERISA  is  amended  by 
adding  at  the  end  thereof  the  following  new  flush  sentence: 

"The  accrued  benefit  of  an  employee  shall  not  be  less  than  the 
amount  determined  under  section  204(c)(2)(B)  with  respect  to  the  em- 
ployee's accumulated  contribution. " 
(3)  If- 

(A)  during  the  period  beginning  December  22,  1987,  and 
ending  June  21,  1988,  a  plan  was  amended  to  reflect  the 
amendments  made  by  section  9346  of  the  Pension  Protection 
Act,  and 

(B)  such  plan  is  amended  to  reflect  the  amendments 
made  by  this  subsection, 

any  plan  amendment  described  in  subparagraph  (B)  shall  not 
be  treated  as  reducing  accrued  benefits  for  purposes  of  section 
411(d)(6)  of  the  Internal  Revenue  Code  of  1986  or  section  204(g) 
of  ERISA. 

SEC.  7882.  EFFECTIVE  DATE. 

Except  as  otherwise  provided  in  this  subpart,  any  amendment 
made  by  this  subpart  shall  take  effect  as  if  included  in  the  provi- 
sion of  the  Pension  Protection  Act  to  which  such  amendment  re- 
lates. 

Subpart  D — Additional  Pension  Provisions 

SEC.  7891.  AMENDMENTS  RELATING  TO  THE  TAX  REFORM  ACT  OF  1986. 
(a)  Amendments  Related  to  Section  2. — 

(1)  Titles  I,  III,  and  IV  of  ERISA  (other  than  sections 
S(S7)(E),  301(a)(7),  and  308,  the  last  sentence  of  section  408(d), 
and  sections  414(c),  4001(a)(3)(H),  and  4303)  are  each  amended 
by  striking  "Internal  Revenue  Code  of  1954  "  each  place  it  ap- 
pears and  inserting  "Internal  Revenue  Code  of '  1986' . 


359 


(2)  The  last  sentence  of  section  408(d)  of  ERISA  (as  amended 
by  section  7894(e)(4)(A)(i))  is  further  amended — 

(A)  by  striking  "section  408  of  the  Internal  Revenue  Code 
of  1954"  and  inserting  "section  408  of  the  Internal  Revenue 
Code  of  1986";  and 

(B)  by  striking  "section  408(c)  of  such  Code"  and  inserting 
"section  408(c)  of  the  Internal  Revenue  Code  of  1986". 

(b)  Amendments  Related  to  Section  1139. — 

(1)  Paragraphs  (2)(A)  and  (2)(B)  of  section  203(e)  of  ERISA  are 
each  amended  by  adjusting  the  margination  thereof  and  of 
each  subdivision  thereof  2  ems  to  the  left. 

(2)  Subparagraph  (B)  of  section  203(e)(2)  of  ERISA  is  amended 
by  striking  "Applicable  interest  rate. — 

(3)  Paragraph  (3)(A)  of  section  205(g)  of  ERISA  is  amended  by 
adjusting  the  left-hand  margination  thereof,  and  of  each  subdi- 
vision thereof  2  ems  to  the  left. 

(c)  Amendment  Related  to  Section  1145. — Paragraph  (3)  of  sec- 
tion 205(b)  of  ERISA  (as  added  by  section  1145(b)  of  the  Reform  Act) 
is  amended  by  adjusting  the  left-hand  margination  thereof  2  ems  to 
the  left. 

(d)  Amendments  Related  to  Section  1895.— 

(l)(A)(i)  Section  606  of  ERISA  is  amended— 

(I)  in  paragraph  (2),  by  inserting  after  "30  days"  the  fol- 
lowing: "(or,  in  the  case  of  a  group  health  plan  which  is  a 
multiemployer  plan,  such  longer  period  of  time  as  may  be 
provided  in  the  terms  of  the  plan)";  and 

(II)  in  the  first  sentence  following  paragraph  (4),  by  in- 
serting after  "14  days"  the  following:  "(or,  in  the  case  of  a 
group  health  plan  which  is  a  multiemployer  plan,  such 
longer  period  of  time  as  may  be  provided  in  the  terms  of  the 
plan)". 

(ii)  Section  606  of  ERISA  is  amended — 

(I)  by  inserting  "(a)  In  General.—"  before  "In  accord- 
ance"; 

(II)  by  striking  "For  purposes  of  paragraph  (4), "  and  in- 
serting the  following: 

"(c)  Rules  Relating  to  Notification  of  Qualified  Benefici- 
aries by  Plan  Administrator. — For  purposes  of  subsection  (a)(4), "; 
and 

(III)  by  inserting  after  subsection  (a)(4)  (as  so  designated 
by  the  amendment  made  by  subclause  (I))  the  following  new 
subsection: 

"(b)  Alternative  Means  of  Compliance  with  Requirement 
for  Notification  of  Multiemployer  Plans  by  Employers. — The 
requirements  of  subsection  (a)(2)  shall  be  considered  satisfied  in  the 
case  of  a  multiemployer  plan  in  connection  with  a  qualifying  event 
described  in  paragraph  (2)  of  section  603  if  the  plan  provides  that 
the  determination  of  the  occurrence  of  such  qualifying  event  will  be 
made  by  the  plan  administrator. ". 

(B)(i)  Section  4980B(f)(6)  of  the  1986  Code  (as  added  by  the 
Technical  and  Miscellaneous  Revenue  Act  of  1988)  is  amend- 
ed— 

(I)  in  subparagraph  (B),  by  inserting  after  "30  days"  the 
following:  "(or,  in  the  case  of  a  group  health  plan  which  is 
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a  multiemployer  plan,  such  longer  period  of  time  as  may  be 
provided  in  the  terms  of  the  plan)";  and 

(II)  in  the  first  sentence  following  subparagraph  (D),  by 
inserting  after  "14  days"  the  following:  "(or,  in  the  case  of 
a  group  health  plan  which  is  a  multiemployer  plan,  such 
longer  period  of  time  as  may  be  provided  in  the  terms  of  the 
plan)". 

(ii)  Section  4980B(f)(6)  of  the  1986  Code  (as  added  by  the 
Technical  and  Miscellaneous  Revenue  Act  of  1988)  is  amended 
by  inserting,  after  and  below  subparagraph  (D),  the  following 
new  flush  sentence: 
"The  requirements  of  subparagraph  (B)  shall  be  considered  satisfied 
in  the  case  of  a  multiemployer  plan  in  connection  with  a  qualifying 
event  described  in  paragraph  (3)(B)  if  the  plan  provides  that  the  de- 
termination of  the  occurrence  of  such  qualifying  event  will  be  made 
by  the  plan  administrator.  ". 

(C)  The  amendments  made  by  this  paragraph  shall  apply 
with  respect  to  plan  years  beginning  on  or  after  January  1, 
1990. 

(2)(A)  Section  4980B(f)  of  the  1986  Code  (as  added  by  the 
Technical  and  Miscellaneous  Revenue  Act  of  1988)  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 

"(8)  Optional  extension  of  required  periods.— A  group 
health  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
ments of  this  subsection  solely  because  the  plan  provides  both — 
"(A)  that  the  period  of  extended  coverage  referred  to  in 
paragraph  (2)(B)  commences  with  the  date  of  the  loss  of 
coverage,  and 

"(B)  that  the  applicable  notice  period  provided  under 
paragraph  (6)(B)  commences  with  the  date  of  the  loss  of 
coverage. ". 

(B)  (i)  Section  607  of  ERISA  is  amended— 

(I)  in  the  heading,  by  inserting  "AND  SPECIAL  RULES" 
after  "DEFINITIONS";  and 

(II)  by  adding  at  the  end  the  following  new  paragraph: 
"(5)  Optional  extension  of  required  periods.— A  group 

health  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
ments of  this  part  solely  because  the  plan  provides  both — 

"(A)  that  the  period  of  extended  coverage  referred  to  in 
section  602(2)  commences  with  the  date  of  the  loss  of  cover- 
age, and 

"(B)  that  the  applicable  notice  period  provided  under  sec- 
tion 606(a)(2)  commences  with  the  date  of  the  loss  of  cover- 
age.". 

(ii)  The  item  relating  to  section  607  in  the  table  of  contents  in 
section  1  of  ERISA  is  amended  by  inserting  "and  special  rules" 
after  "Definitions". 

(C)  The  amendments  made  by  this  paragraph  shall  apply 
with  respect  to  plan  years  beginning  on  or  after  January  1, 
1990. 

(e)  Amendments  Related  to  Section  1898. — Section  205(h)  of 
ERISA  is  amended — 
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(1)  in  paragraph  (1),  by  striking  "the  term"  and  inserting 
"The  term  "  and  by  striking  "benefit,  "  and  inserting  "benefit.  "; 
and 

(2)  in  paragraph  (3),  by  striking  "the  term"  and  inserting 
"The  term". 

(f)  Effective  Date. — Except  as  otherwise  provided  in  this  section, 
any  amendment  made  by  this  section  shall  take  effect  as  if  included 
in  the  provision  of  the  Reform  Act  to  which  such  amendment  re- 
lates. 

SEC.  7892.  AMENDMENTS  RELATING  TO  THE  PENSION  PROTECTION  ACT. 

(a)  Amendment  Related  to  Section  9203.— Section  202(a)(2)  of 
ERISA  is  amended  by  striking  the  comma. 

(b)  Amendment  Related  to  Section  9301. — Paragraph  (7)  of  sec- 
tion 302(c)  of  ERISA  is  amended  by  adjusting  the  left-hand  margin- 
ation  thereof  and  of  each  subdivision  thereof,  2  ems  to  the  left. 

(c)  Effective  Date. — Any  amendment  made  by  this  section  shall 
take  effect  as  if  included  in  the  provision  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  or  Pension  Protection  Act  to  which  such 
amendment  relates. 

SEC.  7893.  AMENDMENTS  RELATING  TO  THE  SINGLE-EMPLOYER  PENSION 
PLAN  AMENDMENTS  A  CT  OF  1986. 

(a)  Amendment  Related  to  Section  11 00k— Section  3(37)(B)  of 
ERISA  is  amended  by  striking  "section  4001(c)(1)"  and  inserting 
"section  4001(b)(1)". 

(b)  Amendment  Related  to  Section  11005. — Subparagraph  (B) 
of  section  4022A(f)(2)  of  ERISA  is  amended  by  striking  "the  the  en- 
actment" and  inserting  "the  enactment". 

(c)  Amendment  Related  to  Section  11008. — Subparagraph  (B) 
of  section  4041(b)(2)  of  ERISA  is  amended  by  adjusting  the  margin- 
ation  of  the  sentence  following  clause  (ii)(V)  2  ems  to  the  left. 

(d)  Amendments  Related  to  Section  11009. — 

(1)  Subparagraph  (D)  of  section  4041(c)(3)  of  ERISA  is  amend- 
ed by  adjusting  the  margination  thereof,  and  of  each  subdivi- 
sion thereof,  2  ems  to  the  right. 

(2)  Subclause  (I)  of  section  404Kc)(3)(D)(ii)  of  ERISA  is 
amended  by  striking  "of"  and  inserting  "under". 

(e)  Amendment  Related  to  Section  11010. — Section  4042(a)  of 
ERISA  is  amended,  in  the  matter  following  paragraph  (4),  by  insert- 
ing a  period  after  "terms  of  the  plan". 

(f)  Amendment  Related  to  Section  11013. — Subparagraph  (A) 
of  section  4218(1)  of  ERISA  is  amended  by  striking  "section  4062(d)" 
and  inserting  "section  4069(b)". 

(g)  Amendments  Related  to  Section  11016.— 

(1)  Section  4047  of  ERISA  is  amended,  in  the  first  sentence, 
by  striking  "under  this  subtitle". 

(2)  Section  4066  of  ERISA  is  amended  by  inserting  "any" 
before  "contributing  sponsor"  the  first  place  it  appears. 

(3)  Section  11016(a)(6)(A)(ii)  of  the  Single-Employer  Pension 
Plan  Amendments  Act  of  1986  is  amended  to  read  as  follows: 

"(ii)  by  striking  'employers'  and  inserting  'contribut- 
ing sponsors  and  members  of  their  controlled  groups'; 
and". 
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(h)  Effective  Date. — Any  amendment  made  by  this  section  shall 
take  effect  as  if  included  in  the  provision  of  the  Single-Employer 
Pension  Plan  Amendments  Act  of  1986  to  which  such  amendment 
relates. 

SEC  7894.  OTHER  AMENDMENTS  TO  ERISA. 

(a)  Amendments  Related  to  Section  3. — 

(1) (A)  Section  3(33)(D)(iii)  of  ERISA  is  amended  by  inserting 
"of  the  Treasury"  after  "Secretary"  each  place  it  appears. 

(B)  The  amendments  made  by  subparagraph  (A)  shall  take 
effect  as  if  included  in  section  407  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980. 

(2) (A)  Section  3(37)(F)  of  ERISA  (as  added  by  section  136  of 
Public  Law  100-202  (101  Stat.  1329-UV)  is  amended— 

(i)  in  clause  (i)(II)y  by  striking  "such  Code"  and  inserting 
"the  Internal  Revenue  Code  of  1986"; 

(ii)  in  clause  (H)(1),  by  inserting  "of  such  Code"  after  "sec- 
tion 501(c)";  and 

(Hi)  in  clause  (ii)(II\  by  inserting  "of  such  Code"  after 
"section  170(b)(l)(A)(ii)". 
(B)  The  amendment  made  by  this  paragraph  shall  take  effect 
as  if  included  in  section  136  of  Public  Law  100-202. 

(3)  Section  3(39)  of  ERISA  is  amended  by  inserting  a  comma 
after  "mean"  and  by  inserting  "the"  before  "calendar". 

(4)  Section  3  of  ERISA  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"(4D  Single-Employer  Plan. — The  term  'single-employer  plan' 
means  an  employee  benefit  plan  other  than  a  multiemployer  plan. ". 

(b)  Amendments  Related  to  Part  1  of  Subtitle  B  of  Title 
L— 

(1)  The  heading  for  part  1  of  subtitle  B  of  title  I  of  ERISA  is 
amended  by  striking  "Part  I"  and  inserting  "Part  1". 

(2)  Section  101(a)(2)  of  ERISA  is  amended  by  striking  "sec- 
tion" and  inserting  "sections". 

(3)  Section  104(a)(5)(B)  of  ERISA  is  amended  by  striking  the 
period  and  inserting  a  comma. 

(4)  Section  104(b)(1)  of  ERISA  is  amended  by  striking  the 
comma  after  "summary". 

(5)  Section  105(b)  of  ERISA  is  amended  by  striking  "12 
month"  and  inserting  "12-month". 

(6)  Section  106(b)  of  ERISA  is  amended  by  striking  "section" 
and  inserting  "sections". 

(7)  Section  108  of  ERISA  is  amended  by  striking  "act  of  omis- 
sion" and  inserting  "act  or  omission". 

(c)  Amendments  Related  to  Part  2  of  Subtitle  B  of  Title  I— 

(1)(A)  Section  201  of  ERISA  is  amended— 

(i)  in  paragraph  (6),  by  striking  "or"  at  the  end; 

(ii)  in  paragraph  (7),  by  striking  "plan. "  and  inserting 
"plan;  or";  and 

(Hi)  in  paragraph  (8),  by  striking  "Any"  and  inserting 
"any". 

(B)  The  amendments  made  by  subparagraph  (A)  shall  take 
effect  as  if  included  in  section  411  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980. 
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(2) (A)  Section  202(a)(l)(B)(ii)  of  ERISA  is  amended  by  striking 
"institution" and  inserting  ''organization". 

(B)  Section  202(b)(2)  of  ERISA  is  amended  by  striking  "the 
plan  "  and  inserting  "a  plan  ". 

(3)  Section  203(a)(3)(D)(v)  of  ERISA  is  amended  by  striking 
"nonforfeitably"  and  inserting  "nonforfeitability". 

(4)  Section  204(b)(1)(A)  of  ERISA  is  amended  in  the  last  sen- 
tence by  striking  "suparagraph"  and  inserting  "subparagraph". 

(5)  Section  204(b)(1)(E)  of  ERISA  is  amended  by  striking 
"years"  in  the  last  sentence  and  inserting  "year". 

(6)  Section  204(d)  of  ERISA  is  amended,  in  the  matter  follow- 
ing paragraph  (2),  so  as  to  remove  the  indentation  of  the  term 
"Paragraph  "  the  first  place  it  appears. 

(7) (A)  Section  205(c)(6)  of  ERISA  is  amended  by  striking  "act" 
and  inserting  "Act". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  as  if  included  in  section  103  of  the  Retirement  Equity  Act 
of  1984  in  reference  to  the  new  section  205(c)(5)  of  ERISA  as 
added  by  such  section  3113. 

(8)  Section  206(a)(1)  of  ERISA  is  amended  by  inserting 
"occurs"  after  "(1)". 

(9) (A)  Section  206(d)(3)(I)  of  ERISA  is  amended  by  striking 
"act"  and  inserting  "Act". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  as  if  included  in  section  104  of  the  Retirement  Equity  Act 
of 1984. 

(10)  Section  210(c)  of  ERISA  is  amended  by  striking  "such 
code"  and  inserting  "such  Code". 

(11) (A)  Section  201(6)  of  ERISA  is  amended  by  striking  "sec- 
tion 409  of  such  Code"  and  inserting  "section  409  of  the  Inter- 
nal Revenue  Code  of  1954  (as  effective  for  obligations  issued 
before  January  1,  1984)". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  as  if  originally  included  in  section  491(b)  of  Public  Law 
98-369. 

(d)  Amendment  Related  to  Part  3  of  Subtitle  B  of  Title  I. — 
tiXA)  Section  301(a)  of  ERISA  is  amended— 

(i)  in  paragraph  (8),  by  striking  "or"  at  the  end; 

(ii)  in  paragraph  (9),  by  striking  "plan. "  and  inserting 
"plan;  or";  and 

(Hi)  in  paragraph  (10),  by  striking  "Any"  and  inserting 
"any". 

(B)  The  amendments  made  by  subparagraph  (A)  shall  take 
effect  as  if  included  in  section  411  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980. 

(2)  Clause  (Hi)  of  section  302(b)(3)(B)  of  ERISA  is  amended  by 
striking  the  period  and  inserting  a  comma. 

(3)  Subparagraph  (A)  of  section  304(b)(2)  of  ERISA  is  amend- 
ed by  striking  the  period  and  inserting  a  comma. 

(4) (A)  Section  301(a)(7)  of  ERISA  is  amended  by  striking  "sec- 
tion 409  of  such  Code"  and  inserting  "section  409  of  the  Inter- 
nal Revenue  Code  of  1954  (as  effective  for  obligations  issued 
before  January  1,  1984)". 
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(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  as  if  originally  included  in  section  491(b)  of  Public  Law 
98-369. 

(5)  Paragraph  (6)  of  section  302(c)  of  ERISA  is  amended  by 
striking  "subsection  (g)"  and  inserting  "section  305". 

(e)  Amendments  Related  to  Part  4  of  Subtitle  B  of  Title  I. — 

(1) (A)  Subsection  (c)  of  section  403  of  ERISA  is  amended — 

(i)  in  paragraph  (2)(A),  by  striking  "part  iv"  and  inserting 
"title  IV",  and 

(ii)  by  inserting  "if  such  contribution  or  payment  is"  after 
"(i)"  and  "(ii)",  respectively. 

(B)  The  amendments  made  by  subparagraph  (A)  shall  take 
effect  as  if  included  in  section  410  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980. 

(2)  Section  407(d)(6)(A)  of  ERISA  is  amended— 

(A)  by  inserting  "plan"  after  "money  purchase";  and 

(B)  by  striking  "employee  securities"  and  inserting  "em- 
ployer securities  ". 

(3)  Paragraph  (3)  of  section  403(b)  of  ERISA  is  amended— 

(A)  by  redesignating  clauses  (i)  and  (ii)  as  subparagraphs 

(A)  and  (B),  respectively; 

(B)  by  striking  "  to  the  extent"  and  all  that  follows 
through  "applicable"  in  subparagraph  (B)  (as  so  redesignat- 
ed); and 

(C)  by  adding  at  the  end,  after  and  below  subparagraph 

(B)  (as  redesignated),  the  following: 

"to  the  extent  that  such  plan's  assets  are  held  in  one  or  more 
custodial  accounts  which  qualify  under  section  401(f)  or  408(h) 
of  such  Code,  whichever  is  applicable.". 

(4) (A)  Section  408(d)  of  ERISA  is  amended,  in  the  last  sen- 
tence— 

(i)  by  striking  "individual  retirement  account,  individual 
retirement  annuity,  or  an  individual  retirement  bond  (as 
defined  in  section  408  or  409  of  the  Internal  Revenue  Code 
of  1954V  and  inserting  "individual  retirement  account  or 
individual  retirement  annuity  described  in  section  408  of 
the  Internal  Revenue  Code  of  1954  or  a  retirement  bond  de- 
scribed in  section  409  of  the  Internal  Revenue  Code  of  1954 
(as  effective  for  obligations  issued  before  January  1,  1984V; 
and 

(ii)  by  striking  "section  408(c)  of  such  code"  and  inserting 
"section  408(c)  of  such  Code". 

(B)  The  amendments  made  by  subparagraph  (A)  shall  take 
effect  as  if  originally  included  in  section  491(b)  of  the  Deficit 
Reduction  Act  of  1984- 

(5)  Section  413  of  ERISA  is  amended  by  striking  "(a)". 

(6)  Section  414(c)(2)  of  ERISA  is  amended  by  striking  "1954V 
and  inserting  "1986",  and  by  striking  "prior  law"  and  inserting 
"prior  law)". 

(f)  Amendments  Related  to  Part  5  of  Subtitle  B  of  Title  I.— 

(1)  Section  502(b)(1)  of  ERISA  is  amended  by  striking  "respct" 
and  inserting  "respect". 

(2) (A)  Section  514(b)(5)(C)  of  ERISA  (as  amended  by  section 
301  of  Public  Law  97-473  (96  Stat.  2611))  is  amended  by  strik- 
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ing  "such  parts"  the  second  place  it  appears  and  inserting 
"such  parts  1  and  4  and  the  preceding  sections  of  this  part". 

(B)  The  amendment  made  by  this  paragraph  shall  take  effect 
as  if  included  in  section  301  of  Public  Law  97-473. 

(SKA)  Section  514(b)(6)(B)  of  ERISA  (as  amended  by  section 
302  of  Public  Law  97-473  (96  Stat.  2612))  is  amended  by  strik- 
ing "section  3(1)"  and  inserting  "section  3(1)". 

(B)  The  amendments  made  by  this  paragraph  shall  take  effect 
as  if  included  in  section  302  of  Public  Law  97-473. 

(g)  Amendments  to  Title  IV. — 

(1)  Section  4022(b)(2)  of  ERISA  is  amended  by  striking  "60 
month"  and  inserting  "60-month". 

(2)  Paragraph  (1)  of  section  4044(a)  of  ERISA  is  amended  by 
striking  "accured"  and  inserting  "accrued". 

(3) (A)  Section  4021(a)  of  ERISA  is  amended  by  striking  "this 
section"  and  inserting  "this  title". 

(B)  Section  4022(a)  of  ERISA  is  amended  by  striking  "section 
4021"  and  inserting  "this  title". 

(C) (i)  Section  4022A(a)(l)  of  ERISA  is  amended  by  striking 
"section  4021"  and  inserting  "this  title". 

(ii)  The  amendment  made  by  clause  (i)-  shall  take  effect  as  if 
originally  included  in  section  102  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980. 

(4) (A)  Paragraph  (2)  of  section  4068(c)  of  ERISA  is  amended 
by  striking  "section  3466  of  the  Revised  Statutes  (31  U.S.C. 
191)"  and  inserting  "section  3713  of  title  31  of  the  United  States 
Code". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  as  if  originally  included  in  section  3  of  Public  Law 
97-258. 

(h)  Amendments  Clarifying  Applicability  of  Original  Effec- 
tive Date  Provisions. — 

(1)  Section  111  of  ERISA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(d)  Subsections  (b)  and  (c)  shall  not  apply  with  respect  to  amend- 
ments made  to  this  part  in  provisions  enacted  after  the  date  of  the 
enactment  of  this  Act". 

(2)  Section  211  of  ERISA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(f)  The  preceding  provisions  of  this  section  shall  not  apply  with 
respect  to  amendments  made  to  this  part  in  provisions  enacted  after 
the  date  of  the  enactment  of  this  Act.  ". 

(3)  Section  308  of  ERISA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(f)  The  preceding  provisions  of  this  section  shall  not  apply  with 
respect  to  amendments  made  to  this  part  in  provisions  enacted  after 
the  date  of  the  enactment  of  this  Act.  ". 

(4)  Section  414  of  ERISA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(e)  The  preceding  provisions  of  this  section  shall  not  apply  with 
respect  to  amendments  made  to  this  part  in  provisions  enacted  after 
the  date  of  the  enactment  of  this  Act.  ". 

(5) (A)  Section  4402  of  ERISA  is  amended  by  adding  at  the 
end  the  following  new  subsection: 
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"(i)  The  preceding  provisions  of  this  section  shall  not  apply  with 
respect  to  amendments  made  to  this  title  in  provisions  enacted  after 
the  date  of  the  enactment  of  the  Tax  Reform  Act  of  1986.  ". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  as  if  originally  included  in  the  Reform  Act. 
(i)  Effective  Date. — Except  as  otherwise  provided  in  this  section, 
any  amendment  made  by  this  section  shall  take  effect  as  if  original- 
ly included  in  the  provision  of  the  Employee  Retirement  Income  Se- 
curity Act  of  1974  to  which  such  amendment  relates. 

TITLE  VIII— HUMAN  RESOURCE  AND 
INCOME  SECURITY  PROVISIONS 

SEC.  8000.  TABLE  OF  CONTENTS;  AMENDMENT  OF  SOCIAL  SECURITY  ACT. 

(a)  Table  of  Contents. — 

Sec.  8000.  Table  of  contents;  amendment  of  Social  Security  Act. 

Sec.  8001.  Extension  of  authority  to  transfer  foster  care  funds  to  child  welfare  serv- 
ices. 

Sec.  8002.  Extension  of  independent  living  initiatives  program. 

Sec.  8003.  Permanent  extension  of  medicaid  eligibility  extension  due  to  collection  of 

child  or  spousal  support. 
Sec.  800^.  New  AFDC  quality  control  system. 
Sec.  8005.  Emergency  assistance  and  AFDC  special  needs. 
Sec.  8006.  Increase  in  reimbursement  for  foster  and  adoptive  parent  training. 
Sec.  8007.  Case  plans  to  include  health  and  education  records  and  to  be  reviewed 

and  updated  at  the  time  of  each  placement. 
Sec.  8008.  Establishment  and  conduct  of  outreach  program  for  children. 
Sec.  8009.  Eligibility  for  benefits  of  children  of  Armed  Forces  personnel  residing 

overseas. 

Sec.  8010.  Rule  for  deeming  to  children  the  income  and  resources  of  their  parents 
waived  for  certain  disabled  children. 

Sec.  8011.  Exclusion  from  income  of  domestic  commercial  transportation  tickets  re- 
ceived as  gifts. 

Sec.  8012.  Reduction  in  time  during  which  income  and  resources  of  separated  cou- 
ples must  be  treated  as  jointly  available. 

Sec.  8013.  Exclusion  of  accrued  income  with  respect  to  purchase  of  certain  burial 
spaces. 

Sec.  8014-  Exclusion  from  resources  of  all  income-producing  property. 

Sec.  8015.  Demonstration  of  effectiveness  of  Minnesota  Family  Investment  Plan. 

Sec.  8016.  Increase  in  funding  for  title  XX  social  services  block  grant. 

(b)  Amendment  of  Social  Security  Act. — Except  as  otherwise 
expressly  provided,  whenever  in  this  title  an  amendment  or  repeal  is 
expressed  in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or 
other  provision,  the  reference  shall  be  considered  to  be  made  to  a 
section  or  other  provision  of  the  Social  Security  Act. 

SEC.  8001.  EXTENSION  OF  AUTHORITY  TO  TRANSFER  FOSTER  CARE  FUNDS 
TO  CHILD  WELFARE  SERVICES. 

(a)  3-Year  Extension— Subsections  (b)(1),  (b)(2)(B),  (b)(4)(B), 
(b)(5)(A),  (b)(5)(A)(ii),  (c)(1),  and  (c)(2)  of  section  474  (42  U.S.C.  674) 
are  each  amended  by  striking  "1989"  and  inserting  "1992". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1989. 

SEC.  8002.  EXTENSION  OF  INDEPENDENT  LIVING  INITIATIVES  PROGRAM. 

(a)  Program  Extended  for  3  Years.— Section  477  (42  U.S.C. 
677)  is  amended — 
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(1)  in  each  of  subsections  (a)(1)  and  (e)(1),  by  striking  ",  1988, 
and  1989"  and  inserting  "through  1992";  and 

(2)  in  subsection  (c),  by  striking  "the  fiscal  year  1988  or  1989" 
and  inserting  "any  of  the  fiscal  years  1988  through  1992". 

(b)  Entitlement  Increased— Section  477(e)(1)  (42  U.S.C. 
677(e)(1))  is  amended— 

(1)  by  inserting  "(A)"  after  "(1)"; 

(2)  by  striking  "The  amount"  and  inserting  "The  basic 
amount"; 

(3)  by  striking  "and  1989"  and  inserting  "1989,  1990,  1991, 
and  1992"; 

(4)  by  striking  "$45,000,000"  and  inserting  "the  basic  ceiling 
for  such  fiscal  year";  and 

(5)  by  adding  after  and  below  such  provision  the  following: 
"(B)  The  maximum  additional  amount  to  which  a  State  shall  be 

entitled  under  section  474(a)(4)  for  fiscal  years  1991  and  1992  shall 
be  an  amount  which  bears  the  same  ratio  to  the  additional  ceiling 
for  such  fiscal  year  as  the  basic  amount  of  such  State  bears  to 
$45,000,000.";  and 

"(C)  As  used  in  this  section: 

"(i)  The  term  'basic  ceiling'  means — 

"(I)  for  fiscal  year  1990,  $50,000,000;  and 
"(II)  for  each  fiscal  year  other  than  fiscal  year  1990, 
$45,000,000. 
"(ii)  The  term  'additional  ceiling'  means — 
"(I)  for  fiscal  year  1991,  $15,000,000;  and 
"(II)  for  fiscal  year  1992,  $25,000,000. ". 

(c)  Matching  Payments  to  States.— Section  474(a)(4)  (42  U.S.C. 
674(a)(4))  is  amended  to  read  as  follows: 

"(4)  an  amount  equal  to  the  sum  of— 

"(A)  so  much  of  the  amounts  expended  by  such  State  to 
carry  out  programs  under  section  477  as  do  not  exceed  the 
basic  amount  for  such  State  determined  under  section 
477(e)(1);  and 

"(B)  the  lesser  of— 

"(i)  one-half  of  any  additional  amounts  expended  by 
such  State  for  such  programs;  or 

"(ii)  the  maximum  additional  amount  for  such  State 
under  such  section  477(e)(1).  ". 

(d)  Study  by  the  Secretary  of  HHS;  Report— 

(1)  Study. — The  Secretary  of  Health  and  Human  Services 
shall  study  the  programs  authorized  under  section  477  of  the 
Social  Security  Act  for  the  purposes  of  evaluating  the  effective- 
ness of  the  programs.  The  study  shall  include  a  comparison  of 
outcomes  of  children  who  participated  in  the  programs  and  a 
comparable  group  of  children  who  did  not  participate  in  the 
programs. 

(2)  Report. — Upon  completion  of  the  study,  the  Secretary 
shall  issue  a  report  to  the  Committee  on  Finance  of  the  Senate 
and  the  Committee  on  Ways  and  Means  of  the  House  of  Repre- 
sentatives. 

(e)  Effective  Date. — The  amendments  made  by  subsections  (a), 
(b),  and  (c)  shall  take  effect  October  1,  1989. 
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SEC.  8003.  PERMANENT  EXTENSION  OF  MEDICAID  ELIGIBILITY  EXTENSION 
DUE  TO  COLLECTION  OF  CHILD  OR  SPOUSAL  SUPPORT. 

(a)  Elimination  of  Sunset  on  Applicability  of  Medicaid  Eli- 
gibility Extension— Section  20(b)  of  the  Child  Support  Enforce- 
ment Amendments  of  1984  (Public  Law  98-378)  is  amended  by  strik- 
ing "and  before  October  1,  1989". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1989. 

SEC.  8004.  NEWAFDC  QUALITY  CONTROL  SYSTEM. 

(a)  In  General.— Part  A  of  title  IV  (42  U.S.C.  601  et  seq.)  is 
amended  by  inserting  after  section  407  the  following: 

"SEC.  408.  AFDC  QUALITY  CONTROL  SYSTEM. 

"(a)  In  General. — In  order  to  improve  the  accuracy  of  payments 
of  aid  to  families  with  dependent  children,  the  Secretary  shall  es- 
tablish and  operate  a  quality  control  system  under  which  the  Secre- 
tary shall  determine,  with  respect  to  each  State,  the  amount  (if  any) 
of  the  disallowance  required  to  be  repaid  to  the  Secretary  due  to  er- 
roneous payments  made  by  the  State  in  carrying  out  the  State  plan 
approved  under  this  part. 
"(b)  Review  of  Cases. — 
"(1)  State  review. — 

"(A)  In  general. — Each  State  with  a  plan  approved 
under  this  part  shall  for  each  fiscal  year,  in  accordance 
with  the  time  schedule  and  methodology  prescribed  in  regu- 
lations issued  under  paragraphs  (1)  and  (2)  of  subsection 
(h)- 

"(i)  review  a  sample  of  cases  in  the  State  with  respect 
to  which  a  payment  has  been  made  under  such  plan 
during  the  fiscal  year;  and 

"(ii)  determine  the  level  of  erroneous  payments  for 
the  State  for  the  fiscal  year. 
"(B)  Effects  of  failure  to  complete  review  in  a 

TIMEL  Y  MANNER.  — 

"(i)  Secretary  conducts  review. — If  a  State  fails 
to  conduct  and  complete,  on  a  timely  basis,  a  review  re- 
quired by  subparagraph  (A),  or  otherwise  fails  to  coop- 
erate with  the  Secretary  in  implementing  this  subsec- 
tion, the  Secretary,  directly  or  through  contractual  or 
such  other  arrangements  as  the  Secretary  may  find  ap- 
propriate, shall  conduct  the  review  and  establish  the 
error  rate  for  the  State  for  the  fiscal  year  on  the  basis 
of  the  best  data  reasonably  available  to  the  Secretary, 
in  accordance  with  the  statistical  methods  that  would 
apply  if  the  review  were  conducted  by  the  State. 

"(ii)  State  incurs  costs  of  review. — The  amount 
that  would  otherwise  be  payable  under  this  part  to  a 
State  for  which  the  Secretary  conducts  a  review  under 
clause  (i)  shall  be  reduced  by  the  costs  incurred  by  the 
Secretary  in  conducting  the  review. 
"(2)  Review  by  the  secretary. — The  Secretary  shall  review 
a  subsample  of  the  cases  reviewed  by  the  State,  or  by  the  Secre- 
tary with  respect  to  the  State,  under  paragraph  (1). 
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"(3)  Notification  of  difference  cases. — Upon  completion 
of  the  review  under  paragraph  (2),  the  Secretary  shall  notify  the 
State  of  any  case  in  the  subsample  which  the  Secretary  finds  in- 
volves erroneous  payments,  and  which  the  State's  review  deter- 
mined to  be  correct  (in  this  section  referred  to  as  a  'difference 
case7). 

"(4)  Establishment  of  quality  control  review  panel. — 
The  Secretary  shall  by  regulation  establish  a  Quality  Control 
Review  Panel  to  review  difference  cases. 
"'5 1  Resolution  of  difference  cases.— 

"(A)  In  general. — The  State  may  seek  review  by  the 
Panel  of  any  difference  case,  within  the  time  period  pre- 
scribed in  regulations  issued  under  subsection  <h*3>. 

"(B)  Procedural  rules. — The  State  and  the  Secretary 
may  submit  such  documentation  to  the  Panel  as  the  State 
or  the  Secretary  finds  appropriate  to  substantiate  its  posi- 
tion. The  findings  of  the  Panel  shall  be  made  on  the  record, 
within  the  time  period  prescribed  in  regulations  issued 
under  subsection  (h)(4). 

"(C)  Status  of  decisions  of  the  quality  control 
review  panel.  —  The  decisions  of  the  Panel  shall  constitute 
the  decisions  of  the  Secretary  for  purposes  of  establishing 
the  State's  error  rate  for  the  fiscal  year 

"  D  Appealability  of  decisions  of  the  quality  con- 
trol review  panel. — The  decisions  of  the  Panel  shall  not 
be  appealable,  except  as  provided  in  subsection  !h>. 
"(c)  Identification  of  Erroneous  Payments.— 

"(1)  Apply  provisions  of  state  plan. — Except  as  provided 
in  paragraph  (2),  in  determining  whether  a  payment  is  an  erro- 
neous payment,  the  State  and  the  Secretary  shall  apply  all  rele- 
vant provisions  of  the  State  plan  approved  under  this  part, 

"(2)  Treatment  of  provisions  of  state  plan  that  are  in- 
consistent WITH  FEDERAL  LAW. — 

"'A'  In  general. — If  a  provision  of  a  State  plan  ap- 
proved under  this  part  is  inconsistent  with  a  provision  of 
Federal  law  or  regulations,  and  the  Secretary  has  notified 
the  State  of  the  inconsistency,  the  provision  of  Federal  law 
or  regulations  shall  control. 

"'B>  Exception. — Subparagraph  'A'  shall  not  apply  with 
respect  to  a  payment  of  the  State  if— 

"(i)  it  is  necessary  for  the  State  to  enact  a  law  in 
order  to  remove  an  inconsistency  described  in  subpara- 
graph 'A1,  the  Secretary  has  advised  the  State  that  the 
State  will  be  allowed  a  reasonable  period  in  which  to 
enact  such  a  law.  and  the  payment  was  made  during 
such  period,  or 

"(ii)  the  State  agency  made  the  payment  in  compli- 
ance with  a  court  order. 
"(3)  Certain  payments  not  considered  erroneous. — For 
purposes  of  this  section,  a  payment  by  a  State  shall  not  be  con- 
sidered an  erroneous  payment  if  the  payment  is  in  error  sole!} 
by  reason  of— 

"<A>  the  State's  failure  to  implement  properly  changes  in 
Federal  statute  within  6  months  a^ter  the  effective  date  of 
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such  changes  or,  if  later,  6  months  after  the  issuance  of 
final  regulations  (including  regulations  in  interim  final 
form)  if  such  regulations  are  reasonably  necessary  to  con- 
strue or  apply  the  Federal  statutory  change; 

"(B)  the  States  reliance  upon  and  correct  use  of  errone- 
ous information  provided  by  the  Secretary  about  matters  of 
fact; 

"(C)  the  State's  reliance  upon  and  correct  use  of  written 
statements  of  Federal  policy  provided  to  the  State  by  the 
Secretary; 

"(D)  the  occurrence  of  an  event  in  the  State  that — 

"(i)  results  in  the  declaration  by  the  President  or  the 
Governor  of  the  State  of  a  state  of  emergency  or  major 
disaster;  and 

"(ii)  directly  affects  the  State  agency's  ability  to 
make  correct  payments  under  the  State  plan  approved 
under  this  part;  or 
"(E)  the  failure  of  a  family  to  submit  monthly  reports  to 
the  State  pursuant  to  section  402(a)(14),  if  the  failure  did 
not  affect  the  amount  of  the  payment 
"(4)  Certain  payments  considered  erroneous. — Notwith- 
standing any  other  provision  of  this  section,  a  payment  shall  be 
considered  an  erroneous  payment  if  the  payment  is  made  to  a 
family — 

"(A)  which  has  failed  without  good  cause  to  assign  sup- 
port rights  as  required  by  section  402(a)(26);  or 

"(B)  any  member  of  which  is  a  recipient  of  aid  under  a 
State  plan  approved  under  this  part  and  does  not  have  a 
social  security  account  number  (unless  an  application  for  a 
social  security  account  number  for  the  family  member  has 
been  filed  within  30  days  after  the  date  of  application  for 
such  aid). 

'(d)  Determination  of  Error  Rates.— 

"(1)  In  general. — The  Secretary  shall,  in  accordance  with 
this  subsection,  determine  an  error  rate  for  each  State  for  the 
fiscal  year  involved,  based  on  the  reviews  under  paragraphs  (1) 
and  (2)  of  subsection  (b)  and  the  decisions  of  the  Quality  Con- 
trol Review  Panel  under  subsection  (b)(5). 

"(2)  Error  rate  formula. — Except  as  provided  in  paragraph 
(3),  the  State  s  error  rate  for  a  fiscal  year  is — 
"(A)  the  ratio  of— 

"(i)  the  erroneous  payments  of  the  State  for  the  fiscal 
year;  to 

"(ii)  the  total  payments  of  aid  under  the  State  plan 
approved  under  this  part  for  the  fiscal  year;  reduced  by 
"(B)  the  amount  by  which — 

"(i)  the  national  average  underpayment  rate  for  the 
fiscal  year;  exceeds 

"(ii)  the  underpayment  rate  of  the  State  for  the  fiscal 
year. 

"(3)  Application  of  reduction  to  subsequent  fiscal 
year. — At  the  request  of  a  State,  the  Secretary  shall  apply  the 
reduction  described  in  paragraph  (2)(B)  in  determining  the 
States  error  rate  for  either  of  the  2  following  fiscal  years  in- 
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stead  of  in  determining  the  State's  error  rate  for  the  fiscal  year 
to  which  the  reduction  would  otherwise  apply. 
"(e)  Notification  to  States  of  Error  Rates. — The  Secretary 
shall  notify  each  State  of  the  error  rate  of  the  State  determined 
under  subsection  (d),  within  the  time  period  prescribed  in  regula- 
tions issued  under  subsection  (h)(5). 

"(f)  Imposition  of  Disallowances. — If  a  State's  error  rate  for  a 
fiscal  year  exceeds  the  national  average  error  rate  for  the  fiscal  year, 
the  Secretary  shall  impose  a  disallowance  on  the  State  for  the  fiscal 
year  in  an  amount  equal  to — 
"(1)  the  product  of— 

"(A)  the  State's  total  payments  of  aid  to  families  with  de- 
pendent children  for  the  fiscal  year; 

"(B)  the  Federal  medical  assistance  percentage  applicable 
to  the  State  for  purposes  of  section  1118; 
"(C)  the  lesser  of— 
"(i)  the  ratio  of— 

"(I)  the  amount  by  which  the  State's  error  rate 
for  the  fiscal  year  exceeds  the  national  average 
error  rate  for  the  fiscal  year;  to 

"(II)  the  national  average  error  rate  for  the  fiscal 
year;  or 
"(ii)  1;  and 

"(D)  the  amount  by  which  the  State's  error  rate  for  the 
fiscal  year  exceeds  the  national  average  error  rate  for  the 
fiscal  year; 
reduced  by 

"(2)  the  product  of— 
"(A)  the  ratio  of— 

"(i)  the  amount  by  which  the  State's  error  rate  for 
the  fiscal  year  exceeds  the  national  average  error  rate 
for  the  fiscal  year;  and 

"(ii)  the  State's  error  rate  for  the  fiscal  year; 
"(B)  the  overpayments  recovered  by  the  State  in  the  fiscal 
year;  and 

"(C)  the  Federal  medical  assistance  percentage  applicable 
to  the  State  for  purposes  of  section  1118; 
and  further  reduced  by 

"(3)  the  product  of— 

"(A)  the  calculation  described  in  paragraphs  (1)  and  (2); 
and 

"(B)  the  percentage  by  which — 

"(i)  the  State's  rate  of  child  support  collections  for 
the  fiscal  year;  exceeds 
"(ii)  the  lesser  of— 

"(I)  the  national  average  rate  of  child  support 
collections  for  the  fiscal  year;  or 

"(II)  the  average  of  the  State's  child  support  col- 
lection rates  for  each  of  the  3  fiscal  years  preceding 
the  fiscal  year. 

"(g)  Notification  to  States  of  Amounts  of  Disallowances.— 
The  Secretary  shall  notify  each  State  on  which  the  Secretary  im- 
poses a  disallowance  the  amount  of  the  disallowance,  within  the 
time  period  prescribed  in  regulations  issued  under  subsection  (h)(6). 
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"(h)  Regulations. — The  Secretary,  after  consultation  with  the 
chief  executives  of  the  States,  shall  by  regulation  prescribe — 
"(1)  the  periods  within  which — 

"(A)  the  reviews  required  by  paragraphs  (1)  and  (2)  of 
subsection  (b)  are  to  begin  and  be  completed;  and 

"(B)  the  results  of  the  review  required  by  subsection  (b)(1) 
are  to  be  reported  to  the  Secretary; 
"(2)  matters  relating  to  the  selection  and  size  of  the  samples 
to  be  reviewed  under  paragraphs  (1)  and  (2)  of  subsection  (b), 
and  the  methodology  for  making  statistically  valid  estimates  of 
each  State  s  error  rate; 

"(3)  the  period  within  which  a  State  may  seek  review  by  the 
Quality  Control  Review  Panel  of  a  difference  case; 

"(4)  the  period  within  which  a  difference  case  appealed  by  a 
State  is  to  be  resolved  by  the  Quality  Control  Review  Panel; 

"(5)  the  period,  after  the  completion  of  the  reviews  required  by 
paragraphs  (1)  and  (2)  of  subsection  (b)  and  the  resolution  by 
the  Quality  Control  Review  Panel  of  any  difference  cases  ap- 
pealed by  a  State,  within  which  the  Secretary  is  to  notify  the 
State  of  the  error  rate  of  the  State  for  the  fiscal  year  involved; 
and 

"(6)  the  period  within  which  the  Secretary  is  to  notify  a  State 
of  any  disallowance, 
"(i)  Payment  of  Disallowances. — 

"(1)  Payment  options. — Within  45  days  after  the  date  a 
State  is  notified  of  a  disallowance  pursuant  to  subsection  (g), 
the  State  shall,  at  the  option  of  the  State — 

"(A)  pay  the  Secretary  the  amount  of  the  disallowance;  or 
"(B)  enter  into  an  agreement  with  the  Secretary  under 
which  the  State  will  make  quarterly  payments  to  the  Secre- 
tary over  a  period  not  to  exceed  30  months  beginning  not 
later  than  the  first  quarter  beginning  after  the  date  the 
State  receives  the  notice,  in  amounts  sufficient  to  repay  the 
disallowance  with  interest  by  the  end  of  such  period. 
"(2)  Authority  to  adjust  state  matching  payments. — If  a 
State  fails  to  pay  the  amount  of  a  disallowance  imposed  on  the 
State,  in  the  manner  required  by  the  applicable  subparagraph 
of  paragraph  (1),  the  Secretary  shall  reduce  the  amount  to  be 
paid  to  the  State  under  section  403(a)  by  amounts  sufficient  to 
recover  the  amount  of  the  disallowance  with  interest. 
"(3)  Interest  on  unpaid  disallowances. — 

"(A)  Rate  of  interest. — Interest  on  the  unpaid  amount 
of  a  disallowance  shall  accrue  at  the  overpayment  rate  es- 
tablished under  section  6621(a)(1)  of  the  Internal  Revenue 
Code  of  1986. 

"(B)  Accrual  of  interest. — 

"(i)  In  general. — Except  as  provided  in  clause  (ii), 
interest  on  the  unpaid  amount  of  a  States  disallow- 
ance shall  accrue  beginning  45  days  after  the  date  the 
State  receives  notice  of  the  disallowance. 

"(ii)  Exception. — If  the  State  appeals  the  imposition 
of  a  disallowance  under  this  section  to  the  Departmen- 
tal Appeals  Board  and  the  Board  does  not  decide  the 
appeal  within  90  days  after  the  date  of  the  States 
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notice  of  appeal  interest  shall  not  accrue  on  the 
unpaid  amount  of  the  disallowance  during  the  period 
beginning  on  such  90th  day  and  ending  on  the  date  of 
the  Board's  final  decision  on  the  appeal  except  to  the 
extent  that  the  Board  finds  that  the  State  caused  or  re- 
quested the  delay, 
"(j)  Administrative  Review  of  Disallowances. — 

"(1)  In  general.  —  Within  60  days  after  the  date  a  State  re- 
ceives notice  of  a  disallowance  imposed  under  this  section,  the 
State  may  appeal  the  imposition  of  the  disallowance,  in  whole 
or  in  part,  to  the  Departmental  Appeals  Board  established  in 
the  Department  of  Health  and  Human  Services,  by  filing  an 
appeal  with  the  Board. 

"(2)  Procedural  rules.  —  The  Board  shall  consider  a  State's 
appeal  on  the  basis  of  such  documentation  as  the  State  may 
submit  and  as  the  Board  may  require  to  support  the  final  deci- 
sion of  the  Board.  In  deciding  whether  to  uphold  a  disallow- 
ance or  any  portion  thereof  the  Board  shall  conduct  a  thorough 
review  of  the  issues  and  take  into  account  all  relevant  evidence. 
In  rendering  its  final  decision,  the  Board  shall  incorporate  by 
reference  any  findings  of  the  Quality  Control  Review  Panel  that 
were  made  in  connection  with  the  determination  of  the  error 
rate  and  the  amount  of  the  disallowance,  and  such  findings 
shall  not  be  reviewable  by  the  Board, 
"(k)  Judicial  Review  of  Disallowances.— 

"(1)  In  general.  —  Within  90  days  after  the  date  of  a  final  de- 
cision by  the  Departmental  Appeals  Board  with  respect  to  the 
imposition  of  a  disallowance  on  a  State  under  this  section,  the 
State  may  obtain  judicial  review  of  the  final  decision  (and  the 
findings  of  the  Quality  Control  Review  Panel  incorporated  into 
the  final  decision)  by  filing  an  action  in — 

"(A)  the  district  court  of  the  United  States  for  the  judi- 
cial district  in  which  the  principal  or  headquarters  office 
of  the  State  agency  is  located;  or 

"(B)  the  United  States  District  Court  for  the  District  of 
Columbia. 

"(2)  Procedural  rules. — The  district  court  in  which  an 
action  is  filed  shall  review  the  final  decision  of  the  Board  on 
the  record  established  in  the  administrative  proceeding,  in  ac- 
cordance with  the  standards  of  review  prescribed  by  subpara- 
graphs (A)  through  (E)  of  section  706(2)  of  title  5.  United  States 
Code.  The  review  shall  be  on  the  basis  of  the  documents  and 
supporting  data  submitted  to  the  Board  (or  to  the  Quality  Con- 
trol Review  Panel,  in  the  case  of  any  finding  by  the  Panel 
which  is  at  issue  in  the  appeal). 
''(I)  Refund  of  Disallowances  Imposed  in  Error. — the  Secre- 
tary,', directly  or  indirectly,  receives  from  a  State  part  or  all  of  the 
amount  of  a  disallowance  imposed  on  the  State  under  this  section, 
and  part  or  all  of  the  disallowance  is  finally  determined  to  have 
been  imposed  in  error,  the  Secretary  shall  refund  to  the  State  the 
amount  received  by  reason  of  the  error,  with  interest  which  shall 
accrue  from  the  date  of  receipt  at  the  rate  described  in  subsection 

axsxA). 

(m)  Definitions. — As  used  in  this  section: 
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"(1)  National  average  error  rate. — The  term  'national  av- 
erage error  rate 1  for  a  fiscal  year  means  the  greater  of— 
"(A)  the  ratio  of— 

"(i)  the  total  amount  of  erroneous  payments  made  by 
all  States  for  the  fiscal  year;  to 

u(ii)  the  total  amount  of  aid  paid  by  all  the  States 
for  the  fiscal  year  under  plans  approved  under  this 
part;  or 
"(B)  4  percent. 

"(2)  Underpayment  rate. — The  term  'underpayment  rate', 
with  respect  to  a  State  for  a  fiscal  year,  means  the  ratio  of— 
"(A)  the  total  amounts  of  aid  that  should  have  been  but 
were  erroneously  not  paid  for  a  fiscal  year  to  recipients  of 
aid  under  the  State  plan  approved  under  this  part;  to 

"(B)  the  total  amount  of  aid  paid  under  such  plan  for  the 
fiscal  year. 

"(3)  National  average  underpayment  rate. — The  term  'na- 
tional average  underpayment  rate'  for  a  fiscal  year  means  the 
ratio  of— 

"(A)  the  total  amounts  of  aid  that  should  have  been  but 
were  erroneously  not  paid  for  a  fiscal  year  to  all  recipients 
of  aid  under  State  plans  approved  under  this  part;  to 

"(B)  the  total  amount  of  aid  paid  for  the  fiscal  year 
under  all  State  plans  approved  under  this  part. 
"(4)  Child  support  collection  rate. — The  term  'child  sup- 
port collection  rate',  with  respect  to  a  State  for  a  fiscal  year, 
means  the  ratio  of— 

"(A)  the  sum  of  the  number  of  cases  reported  by  the 
agency  administering  the  State  plan  approved  under  part  D 
for  each  quarter  in  the  fiscal  year  for  which — 

"(i)    an    assignment    was    made    under  section 
402(a)(26);  and 

"(ii)  a  collection  was  made  under  the  State's  plan  ap- 
proved under  part  D;  to 
"(B)  the  sum  of  the  number  of  cases  reported  by  such 
agency  for  each  quarter  in  the  fiscal  year  under  which  an 
assignment  was  made  under  section  402(a)(26). 
"(5)  National  child  support  collection  rate. — The  term 
'national  child  support  collection  rate1  for  a  fiscal  year  means 
the  ratio  of— 

"(A)  the  sum  of  the  number  of  cases  described  in  para- 
graph (4)(A)  reported  by  all  States  for  quarters  in  the  fiscal 
year;  to 

"(B)  the  sum  of  the  number  of  cases  described  in  para- 
graph (4)(B)  reported  by  all  States  for  quarters  in  the  fiscal 
year. 

"(6)  Erroneous  payments. — The  term  'erroneous  payments' 
means  the  sum  of  overpayments  to  eligible  families  and  pay- 
ments to  ineligible  families  made  in  carrying  out  a  plan  ap- 
proved under  this  part. ". 
(b)  Conforming  Repeals. — Effective  October  1,  1990,  subsections 
(i)  and  (j)  of  section  403  are  hereby  repealed. 
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(c)  Applicability  of  New  Quality  Control  System. — The 
amendment  made  by  subsection  (a)  shall  apply  to  erroneous  pay- 
ments made  in  any  fiscal  year  after  fiscal  year  1990. 

(d)  No  Sanctions  With  Respect  To  Disallowances  Before 
Fiscal  Year  1991. — No  disallowance  or  other  similar  sanction 
shall  be  applied  to  a  State  for  any  fiscal  year  before  fiscal  year  1991 
under  section  iOS(i)  of  the  Social  Security  Act  or  any  predecessor 
statutory  or  regulatory  provision  relating  to  disallowances  for  erro- 
neous payments  made  in  carrying  out  a  State  plan  approved  under 
part  A  of  title  IV  of  such  Act. 

(e)  Implementation. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  take  all  actions  necessary  to  assure  that  adequate  num- 
bers of  staff  are  available  to  perform  the  functions  required  by  the 
amendments  made  by  this  section. 

(f)  Annual  Reports. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  annually  submit  to  the  Committee  on  Finance  of  the 
Senate,  and  to  the  Committee  on  Ways  and  Means  of  the  House  of 
Representatives  a  report  on  whether  the  time  periods  contained  in 
the  regulations  prescribed  pursuant  to  section  408  of  the  Social  Se- 
curity Act  fas  added  by  subsection  (a))  have  been  or  will  be  met.  The 
first  such  report  shall  be  submitted  not  later  than  January  1,  1992. 

(g)  Study  of  Negative  Case  Actions. — 

(1)  In  general— Not  later  than  October  1,  1992,  the  Secretary 
of  Health  and  Human  Services  shall  report  and  make  recom- 
mendations to  the  Congress  on  the  results  of  a  study  of  negative 
case  actions  under  the  program  of  aid  to  families  with  depend- 
ent children  under  State  plans  approved  under  part  A  of  title 
IV  of  the  Social  Security  Act. 

(2)  Negative  case  actions  defined— As  used  in  paragraph 
(1),  the  term  "negative  case  actions"  means  termination  of  as- 
sistance under  part  A  of  title  IV  of  the  Social  Security  Act, 
denial  of  an  application  for  assistance  under  such  part,  or  other 
action  with  respect  to  an  application  under  such  part  without  a 
determination  of  eligibility  for  assistance  under  such  part. 

SEC.  8005.  EMERGENCY  ASSISTANCE  AND  AFDC  SPECIAL  NEEDS. 

(a)  Implementation  of  Proposed  Regulations  Prohibited. — 
Except  as  provided  in  subsection  Cb),  the  Secretary  of  Health  and 
Human  Services  (in  this  section  referred  to  as  the  "Secretary")  shall 
not — 

(1)  implement  in  whole  or  in  part  the  proposed  regulation 
published  in  the  Federal  Register  on  December  14,  1987,  (52 
F.R.  47 420)  with  respect  to  emergency  assistance  and  the  need 
for  and  amount  of  assistance  under  the  program  of  aid  to  fami- 
lies with  dependent  children;  or 

(2)  before  October  1,  1990,  change  any  policy  in  effect  immedi- 
ately before  the  date  of  the  enactment  of  this  Act  with  respect  to 
any  of  the  matters  addressed  in  the  proposed  regulation. 

(b)  Revised  Proposed  Regulation. — Notwithstanding  subsection 
(a),  the  Secretary  may  issue  a  revised  proposed  regulation  concerning 
the  use  of  emergency  assistance  under  the  program  of  aid  to  families 
with  dependent  children  under  title  IV  of  the  Social  Security  Act 
that  incorporates  the  recommendations  included  in  the  report  enti- 
tled "Use  of  the  Emergency  Assistance  and  AFDC  Programs  to  Pro- 
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vide  Shelter  to  Families7'  that  the  Secretary  submitted  to  the  Con- 
gress on  July  3,  1989. 

(c)  Establishment  of  Effective  Dates  for  Proposed  Rules.— 
Any  final  regulation  which  would  change  any  policy  in  effect  imme- 
diately before  the  date  of  the  enactment  of  this  Act  with  respect  to 
the  use  of  emergency  assistance  or  special  needs  funds  under  the 
program  of  aid  to  families  with  dependent  children  under  part  A  of 
title  IV  of  the  Social  Security  Act  shall  not  take  effect  before  Octo- 
ber 1,  1990. 

(d)  Reporting  Requirements. — With  respect  to  any  calendar 
quarter  beginning  on  or  after  January  1,  1990,  a  financial  report  by 
a  State  submitted  to  the  Secretary  to  fulfill  reporting  requirements 
under  the  program  of  aid  to  families  with  dependent  children  under 
part  A  of  title  IV  of  the  Social  Security  Act  shall  identify  any  emer- 
gency assistance  and  special  needs  funds  expended  by  the  State 
under  the  program  and  used  to  pay  for  housing  in  hotels  or  similar 
temporary  living  arrangements  (as  defined  by  the  Secretary)  that 
house  recipients  of  such  aid. 

SEC.  8006.  INCREASE  IN  REIMBURSEMENT  FOR  FOSTER  AND  ADOPTIVE 
PARENT  TRAINING. 

(a)  In  General.— Section  474(a)(3)  (42  U.S.C.  674(a)(3))  is  amend- 
ed— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (A); 

(2)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(3)  by  inserting  after  subparagraph  (A)  the  following: 

"(B)  75  percent  of  so  much  of  such  expenditures  (includ- 
ing travel  and  per  diem  expenses)  as  are  for  the  short-term 
training  of  current  or  prospective  foster  or  adoptive  parents 
and  the  members  of  the  staff  of  State-licensed  or  State-ap- 
proved child  care  institutions  providing  care  to  foster  and 
adopted  children  receiving  assistance  under  this  part,  in 
ways  that  increase  the  ability  of  such  current  or  prospective 
parents,  staff  members,  and  institutions  to  provide  support 
and  assistance  to  foster  and  adopted  children,  whether  in- 
curred directly  by  the  State  or  by  contract,  and". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  expenditures  made  on  or  after  October  1,  1989,  and 
before  October  1,  1992. 

SEC.  8007.  CASE  PLANS  TO  INCLUDE  HEALTH  AND  EDUCATION  RECORDS 
AND  TO  BE  REVIEWED  AND  UPDATED  AT  THE  TIME  OF  EACH 
PLACEMENT. 

(a)  Inclusion  of  Health  and  Education  Records. — Section 
475(1)  (42  U.S.C.  675(1))  is  amended— 

(1)  by  inserting  "(A)"  before  "A  description"; 

(2)  by  striking  u472(a)(l);  and  a"  and  inserting  u472(a)(l).  (B) 
A"; 

(3)  by  indenting  subparagraphs  (A)  and  (B)  (as  so  amended  by 
paragraphs  (1)  and  (2)  of  this  subsection)  4  ems  to  the  right  of 
the  left  margin; 

(4)  by  inserting  after  and  below  subparagraph  (B)  (as  so 
amended  and  indented)  the  following: 
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"(C)  To  the  extent  available  and  accessible,  the  health 
and  education  records  of  the  child,  including — 

"(i)  the  names  and  addresses  of  the  child's  health 
and  educational  providers; 

"(ii)  the  child's  grade  level  performance; 
(Hi)  the  child's  school  record; 

(iv)  assurances  that  the  child's  placement  in  foster 
care  takes  into  account  proximity  to  the  school  in 
which  the  child  is  enrolled  at  the  time  of  placement; 
"(v)  a  record  of  the  child's  immunizations; 

(vi)  the  child's  known  medical  problems; 

(vii)  the  child's  medications;  and 

(viii)  any  other  relevant  health  and  education  infor- 
mation concerning  the  child  determined  to  be  appropri- 
ate by  the  State  agency. ";  and 

(5)  by  setting  the  last  sentence  flush  with  the  left  margin  of 
the  paragraph. 

(b)  Review  and  Update  of  Health  and  Education  Record  at 
Time  of  Placement.— Section  4,75(5)  (42  U.S.C.  675(5))  is  amend- 
ed— 

(1)  by  striking  uand"  at  the  end  of  subparagraph  (B); 

(2)  by  striking  the  period  at  the  end  of  subparagraph  (C)  and 
inserting  ";  and";  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 
"(D)  a  child's  health  and  education  record  (as  described  in 

paragraph  (1)(A))  is  reviewed  and  updated,  and  supplied  to  the 
foster  parent  or  foster  care  provider  with  whom  the  child  is 
placed,  at  the  time  of  each  placement  of  the  child  in  foster 
care. ". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  take  effect  on  April  1,  1990. 

SEC.  8008.  ESTABLISHMENT  AND  CONDUCT  OF  OUTREACH  PROGRAM  FOR 
CHILDREN. 

(a)  In  General.— Part  B  of  title  XVI  (42  U.S.C.  1383  et  seq.)  is 
amended  by  adding  at  the  end  the  following: 

"SEC.  1635.  OUTREACH  PROGRAM  FOR  CHILDREN. 

"(a)  Establishment. — The  Secretary  shall  establish  and  conduct 
an  ongoing  program  of  outreach  to  children  who  are  potentially  eli- 
gible for  benefits  under  this  title  by  reason  of  disability  or  blind- 
ness. 

"(b)  Requirements. — Under  this  program,  the  Secretary  shall — 
"(1)  aim  outreach  efforts  at  populations  for  whom  such  efforts 
would  be  most  effective;  and 

"(2)  work  in  cooperation  with  other  Federal,  State,  and  pri- 
vate agencies,  and  nonprofit  organizations,  which  serve  blind  or 
disabled  individuals  and  have  knowledge  of  potential  recipients 
of  supplemental  security  income  benefits,  and  with  agencies  and 
organizations  (including  school  systems  and  public  and  private 
social  service  agencies)  which  focus  on  the  needs  of  children. ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  3  months  after  the  date  of  the  enactment  of  this 
Act. 
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SEC.  8009.  ELIGIBILITY  FOR  BENEFITS  OF  CHILDREN  OF  ARMED  FORCES 
PERSONNEL  RESIDING  OVERSEAS. 

(a)  In  General.— Section  1611(f)  (42  U.S.C.  1382(f))  is  amended  by 
inserting  "(other  than  a  child  described  in  section  1614(a)(l)(B)(ii))" 
after  "no  individual". 

(b)  Conforming  Amendment.— Section  1614(a)(1)  (42  U.S.C. 
1382c(a)(D)  is  amended— 

(1)  in  subparagraph  (B) — 

(A)  by  redesignating  clauses  (i)  and  (ii)  as  subclauses  (I) 
and  (II),  respectively; 

(B)  by  inserting  "drafter  "(B)";  and 

(C)  by  striking  the  period  and  inserting  ",  or";  and 

(2)  by  adding  after  and  below  subparagraph  (B)  the  following: 
(ii)  is  a  child  who  is  a  citizen  of  the  United  States,  who  is 

living  with  a  parent  of  the  child  who  is  a  member  of  the  Armed 
Forces  of  the  United  States  assigned  to  permanent  duty  ashore 
outside  the  United  States,  the  District  of  Columbia,  Puerto 
Rico,  and  the  territories  and  possessions  of  the  United  States, 
and  who,  during  the  month  before  the  parent  reported  for  such 
assignment,  was  receiving  benefits  under  this  title. ". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  with  respect  to  benefits  for  months  after  March 
1990. 

SEC.  8010.  RULE  FOR  DEEMING  TO  CHILDREN  THE  INCOME  AND  RE- 
SOURCES OF  THEIR  PARENTS  WAIVED  FOR  CERTAIN  DIS- 
ABLED CHILDREN. 

(a)  In  General.— Section  1614(f)(2)  (42  U.S.C.  1382c(f)(2))  is 
amended — 

(1)  by  inserting  "(A)"  after  "(2)";  and 

(2)  by  adding  at  the  end  the  following: 

"(B)  Subparagraph  (A)  shall  not  apply  in  the  case  of  any  child 
who  has  not  attained  the  age  of  18  years  who — 
"(i)  is  disabled; 

(ii)  received  benefits  under  this  title,  pursuant  to  section 
1611(e)(1)(B),    while   in  an   institution  described  in  section 

1611(e)(1)(B); 

"(Hi)  is  eligible  for  medical  assistance  under  a  State  home 
care  plan  approved  by  the  Secretary  under  the  provisions  of  sec- 
tion 1915(c)  relating  to  waivers,  or  authorized  under  section 
1902(e)(3);  and 

"(iv)  but  for  this  subparagraph,  would  not  be  eligible  for  ben- 
efits under  this  title. ". 

(b)  Personal  Needs  Allowance.— Section  1611(e)(1)(B)  (42  U.S.C. 
1382(e)(1)(B))  is  amended  by  inserting  "or  an  eligible  individual  is  a 
child  described  in  section  1614(f)(2)(B), "  before  "the  benefit  under 
this  title". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  take  effect  on  the  1st  day  of  the  6th  calendar  month 
beginning  after  the  date  of  the  enactment  of  this  Act. 

SEC.  8011.  EXCLUSION  FROM  INCOME  OF  DOMESTIC  COMMERCIAL  TRANS- 
PORTATION TICKETS  RECEIVED  AS  GIFTS. 

(a)  Exclusion  From  Income.— Section  1612(b)  (42  U.S.C.  1382a(b)) 
is  amended — 

(1)  by  striking  "and"  at  the  end  of  paragraph  (13); 


379 


(2)  by  striking  the  period  at  the  end  of  paragraph  (14)  and  in- 
serting ";  and";  and 

(3)  by  adding  at  the  end  the  following: 

(15)  the  value  of  any  commercial  transportation  ticket,  for 
travel  by  such  individual  (or  spouse)  among  the  50  States,  the 
District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa,  and  the  Northern 
Mariana  Islands,  which  is  received  as  a  gift  by  such  individual 
(or  such  spouse)  and  is  not  converted  to  cash.  ". 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  the  1st  day  of  the  3rd  calendar  month  beginning 
after  the  date  of  the  enactment  of  this  Act. 

SEC.  8012.  REDUCTION  IN  TIME  DURING  WHICH  INCOME  AND  RESOURCES 
OF  SEPARATED  COUPLES  MUST  BE  TREATED  AS  JOINTLY 
AVAILABLE. 

(a)  In  General.— Section  1614(b)  (42  U.S.C.  1382c(b))  is  amended 
by  striking  the  1st  sentence  and  inserting  "For  purposes  of  this  title, 
the  term  'eligible  spouse'  means  an  aged,  blind,  or  disabled  individ- 
ual who  is  the  husband  or  wife  of  another  aged,  blind,  or  disabled 
individual,  and  who,  in  a  month,  is  living  with  such  aged,  blind,  or 
disabled  individual  on  the  first  day  of  the  month  or,  in  any  case  in 
which  either  spouse  files  an  application  for  benefits  or  requests  res- 
toration of  eligibility  under  this  title  during  the  month,  at  the  time 
the  application  or  request  is  filed.  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1990. 

SEC.  8013.  EXCLUSION  OF  ACCRUED  INCOME  WITH  RESPECT  TO  PURCHASE 
OF  CERTAIN  BURIAL  SPA  CES. 

(a)  Exclusion  From  Income.— Section  1612(b)  (42  U.S.C. 
1382a(b)),  as  amended  by  section  8011(a)  of  this  Act,  is  amended— 

(1)  by  striking  "and"  at  the  end  of  paragraph  (14); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (15)  and  in- 
serting ";  and";  and 

(3)  by  adding  at  the  end  the  following: 

"(16)  interest  accrued  on  the  value  of  an  agreement  entered 
into  by  such  individual  (or  such  spouse)  representing  the  pur- 
chase of  a  burial  space  excluded  under  section  1613(a)(2)(B),  and 
left  to  accumulate. ". 

(b)  Exclusion  From  Resources.— Section  1613(a)(2)(B)  (42  U.S.C. 
1382b(a)(2)(B))  is  amended  by  inserting  "or  agreement  (including  any 
interest  accumulated  thereon)  representing  the  purchase  of  a  burial 
space"  after  "the  value  of  any  burial  space". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  take  effect  on  the  1st  day  of  the  4th  month  beginning 
after  the  date  of  the  enactment  of  this  Act. 

SEC.  8014.  EXCLUSION  FROM  RESOURCES  OF  ALL  INCOME-PRODUCING 
PROPERTY. 

(a)  In  General.— Section  1613(a)(3)  (42  U.S.C.  1382b(a)(3))  is 
amended  to  read  as  follows: 

"(3)  other  property  which  is  so  essential  to  the  means  of  self- 
support  of  such  individual  (and  such  spouse)  as  to  warrant  its 
exclusion,  as  determined  in  accordance  with  and  subject  to  lim- 
itations prescribed  by  the  Secretary,  except  that  the  Secretary 
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shall  not  establish  a  limitation  on  property  (including  the  tools 
of  a  tradesperson  and  the  machinery  and  livestock  of  a  farmer) 
that  is  used  in  a  trade  or  business  or  by  such  individual  as  an 
employee; ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  1st  day  of  the  5th  calendar  month  beginning 
after  the  date  of  the  enactment  of  this  Act. 

SEC.  8015.  DEMONSTRATION  OF  EFFECTIVENESS  OF  MINNESOTA  FAMILY  IN- 
VESTMENT PLAN. 

(a)  In  General. — Upon  written  application  of  the  State  of  Minne- 
sota (in  this  section  referred  to  as  the  "State")  within  24  months 
after  the  date  of  the  enactment  of  this  Act,  and  after  the  Secretary 
of  Health  and  Human  Services  approves  the  application  as  meeting 
the  requirements  set  forth  in  subsection  (b),  the  State  may  conduct  a 
demonstration  project  to  determine  whether  the  State  family  invest- 
ment plan  helps  families  to  become  self-supporting  and  enhances 
the  ability  of  families  to  care  for  their  children  more  effectively 
than  does  the  State  program  of  aid  to  families  with  dependent  chil- 
dren under  part  A  of  title  IV  of  the  Social  Security  Act. 

(b)  Project  Requirements. — In  an  application  submitted  under 
subsection  (a),  the  State  shall  provide  that  the  following  terms  and 
conditions  shall  be  in  effect  under  the  demonstration  project: 

(1)  Field  trials. — The  project  will  consist  of  2  field  trials, 
conducted  as  follows: 

(A)  Urban  field  trial. — 1  field  trial  will  be  conducted 
in  1  or  more  of  the  following  counties  in  the  State: 

(i)  Anoka. 

(ii)  Carver. 
(Hi)  Dakota. 

(iv)  Hennepin. 

(v)  Scott. 

(vi)  Washington. 

(B)  Rural  field  trial. — 1  field  trial  will  be  conducted 
in  1  or  more  counties  in  the  State  not  specified  in  subpara- 
graph (A). 

(C)  Number  of  families  involved. — The  field  trials  will 
not  involve  more  than  a  total  of  6,000  families  at  any  one 
time,  excluding  families  whose  sole  involvement  is  as  mem- 
bers of  control  groups  needed  to  evaluate  the  project. 

(2)  Authority  to  implement  field  trials  differently. — 
The  implementation  of  the  family  investment  plan  in  1  field 
trial  may  be  different  from  the  implementation  of  such  plan  in 
the  other  field  trial. 

(3)  Waivers  required  before  project  begins. — The  project 
will  not  begin  before  all  waivers  required  as  described  in  sub- 
section (e)  have  been  granted. 

(4)  Beginning  of  project. — 

(A)  In  general. — The  project  will  begin  during  the  first 
month  of  a  calendar  quarter. 

(B)  Begin  defined. — For  purposes  of  this  section,  the 
project  begins  when  the  first  family  receives  assistance 
under  the  project. 
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(5)  Project  to  be  operated  in  accordance  with  certain 
Minnesota  laws. — The  project  will  be  operated  in  accordance 
with  the  1989  Minnesota  Laws,  sections  6  through  11,  13,  130, 
and  132  of  article  5  of  chapter  282,  and  all  amendments  to  the 
Laws  of  Minnesota,  to  the  extent  that  such  laws  and  amend- 
ments are  consistent  with  the  goals  of  the  project  and  this  sub- 
section. 

(6)  Project  participants  ineligible  for  afdc. — Each 
family  which  participates  in  the  project  will  not  be  eligible  for 
aid  under  the  State  plan  approved  under  section  4.02(a)  of  the 
Social  Security  Act. 

(7)  Medicaid  eligibility  rules  applicable  to  project. — 

(A)  Eligibility  of  participants. — 

(i)  In  general. — Each  family  which  participates  in 
the  project  and  would  (but  for  such  participation)  be  el- 
igible for  aid  under  the  State  plan  approved  under  sec- 
tion 402(a)  of  the  Social  Security  Act  will  be  treated  as 
receiving  such  aid  for  purposes  of  the  State  plan  ap- 
proved under  section  1902(a)  of  such  Act. 

(ii)  Eligibility  extended  for  project  partici- 
pants  WITH  INCREASED  EMPLOYMENT  INCOME. — Each 

family  which  participates  in  the  project  and,  during 
such  participation,  would  (but  for  such  participation) 
become  ineligible  for  aid  under  the  State  plan  ap- 
proved under  section  402(a)  of  the  Social  Security  Act 
by  reason  of  increased  income  from  employment  will, 
for  purposes  of  section  1925  of  such  Act,  be  treated  as  a 
family  that  has  become  ineligible  for  such  aid. 

(B)  Eligibility  extended  for  persons  leaving  project 

BECAUSE  OF  INCREASED  RECEIPT  OF  CHILD  SUPPORT. — Each 

family  whose  participation  in  the  project  is  terminated  by 
reason  of  the  collection  or  increased  collection  of  child  sup- 
port under  part  D  of  title  IV  of  the  Social  Security  Act  will 
be  treated  as  a  recipient  of  aid  to  families  with  dependent 
children  for  purposes  of  title  XIX  of  such  Act  for  an  addi- 
tional 4  calendar  months  beginning  with  the  month  in 
which  the  termination  occurs. 

(8)  AFDC  RULES  TO  APPLY  GENERALLY. — 

(A)  In  general. — Except  where  inconsistent  with  this 
subsection,  the  requirements  of  the  State  plan  approved 
under  section  402(a)  of  the  Social  Security  Act  will  apply  to 
the  project,  unless  waived  by  the  Secretary  of  Health  and 
Human  Services  in  accordance  with  subsection  (d). 

(B)  Rules  relating  to  participation  in  education,  em- 
ployment, AND  TRAINING  ACTIVITIES. — 

(i)  Participation  generally  not  required.— 
Except  as  provided  in  clause  (ii),  the  State  will  not  re- 
quire any  individual  who  applies  for  or  receives  assist- 
ance under  the  project  to  comply  with  any  education, 
employment,  or  training  requirement  of  title  IV  of  the 
Social  Security  Act,  unless  required  to  do  so  under  a 
contract  entered  into  under  the  project. 

(ii)  Authority  to  require  participation  of 
parent  of  child  age  i  or  older. — The  State  may  re- 
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quire  any  individual  to  comply  with  any  education, 
employment,  or  training  requirement  imposed  under 
the  project  if  the  State  plan  approved  under  section 
402(a)  of  the  Social  Security  Act  does  not  prohibit  the 
State  from  requiring  such  compliance,  and  the  individ- 
ual— 

(I)  receives  assistance  under  the  project; 

(II)  is  the  parent  or  relative  of  a  child  who  has 
attained  the  age  of  1  year;  and 

(III)  is  personally  providing  care  for  the  child. 

(9)  Availability  of  education,  employment,  and  training 
services. — The  education,  employment,  and  training  services 
available  under  the  State  plan  approved  under  part  F  of  title 
IV  of  the  Social  Security  Act  will  be  made  available  to  each 
family  required  to  enter  into  a  contract  with  a  county  agency 
under  the  1989  Minnesota  Laws,  section  10  of  article  5  of  chap- 
ter 282. 

(10)  Assistance  under  project  not  less  than  under  afdc 
and  food  stamp  program. — 

(A)  Establishment  of  policies  and  standards. — The 
State  will  establish  policies  and  standards  to  ensure  that 
families  participating  in  the  project  receive  cash  assistance 
under  the  project  in  an  amount  not  less  than  the  aggregate 
value  of  the  assistance  that  such  families  would  have  re- 
ceived under  the  State  plan  approved  under  section  402(a) 
of  such  Act  and  under  the  food  stamp  program  established 
under  the  Food  Stamp  Act  of  1977  in  the  absence  of  the 
project. 

(B)  Identification  of  characteristics  of  participants 

WHO  MIGHT  RECEIVE  LESS  BENEFITS  THAN  UNDER  AFDC  AND 

food  stamp  program. — The  State  will  identify  the  set  or 
sets  of  characteristics  of  families  that  (but  for  this  para- 
graph) might  receive  benefits  under  the  project  in  an 
amount  less  than  the  amount  required  under  subparagraph 
(A)  to  be  provided  to  such  family. 

(C)  Determination  of  benefit  level  for  participants 
with  identified  characteristics. — The  State  will  estab- 
lish a  mechanism  to  determine,  for  each  family  with  any 
set  of  characteristics  identified  under  subparagraph  (B), 
whether  the  family  would  (but  for  this  paragraph)  receive 
benefits  under  the  project  in  an  amount  less  than  the 
amount  required  under  subparagraph  (A)  to  be  provided  to 
such  family. 

(D)  Assistance  under  project  increased  where  neces- 
sary.— The  State  will,  for  each  family  which  would  (but 
for  this  paragraph)  receive  benefits  under  the  project  in  an 
amount  less  than  the  amount  required  under  subparagraph 
(A)  to  be  provided  to  such  family,  increase  the  amount  of 
such  benefits  to  such  family  to  the  amount  so  required. 

(11)  Termination  of  project. — The  project  will  terminate  at 
the  end  of  the  5-year  period  beginning  on  the  first  day  of  the 
month  during  which  the  project  begins,  or,  if  earliei — 
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(A)  180  days  after  the  State  notifies  the  Secretary  of 
Health  and  Human  Services  that  the  State  intends  to  ter- 
minate the  project; 

(B)  180  days  after  the  Secretary  of  Health  and  Human 
Services,  after  30  days  written  notice  to  the  State  and  op- 
portunity for  a  hearing,  determines  that  the  State  has  ma- 
terially failed  to  comply  with  this  section;  or 

(C)  on  agreement  by  the  State  and  the  Secretary  of  Health 
and  Human  Services. 

(c)  Funding  — 

(1)  In  general. — If  an  application  submitted  under  subsec- 
tion (a)  by  the  State  complies  with  the  requirements  specified  in 
subsection  (b)  and  contains  an  evaluation  plan  which  meets  the 
requirements  of  subsection  (g),  and  the  Secretary  of  Health  and 
Human  Services  approves  the  application,  then  the  Secretary 
shall,  from  amounts  made  available  under  parts  A  and  F  of 
title  IV  of  the  Social  Security  Act — 

(A)  pay  the  State  for  each  calendar  quarter,  pursuant  to 
section  403  of  such  Act,  the  amounts  that  would  have  been 
payable  to  the  State  during  such  calendar  quarter,  in  the 
absence  of  the  demonstration  project,  for  cash  assistance, 
child  care,  education,  employment  and  training,  and  ad- 
ministrative expenses  under  the  State  plan  approved  under 
section  402(a)  of  such  Act; 

(B)  reimburse  the  State  at  the  rate  of  50  percent,  for  ex- 
penses of  evaluating  the  effects  of  the  project. 

(2)  Rule  of  construction. — Paragraph  (1)  shall  not  be  con- 
strued to  prevent  the  State  from  claiming  and  receiving  reim- 
bursement for  additional  persons  who  would  qualify  for  assist- 
ance under  the  State  plan  approved  under  section  402(a)  of  the 
Social  Security  Act,  for  costs  attributable  to  increases  in  the 
State's  payment  standard  under  such  plan,  or  for  any  other  ben- 
efits and  services  for  which  Federal  matching  funds  are  avail- 
able under  part  A  of  title  IV  of  such  Act. 

(d)  Waiver  Authority.— 

(l)AFDC  WAIVERS.— 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  Secretary  of  Health  and  Human  Services  shall, 
with  respect  to  the  demonstration  project  under  this  section, 
waive  any  requirement  of  part  A  or  F  of  title  IV  of  the 
Social  Security  Act  that,  if  applied,  would  prevent  the  State 
from  (i)  carrying  out  the  project  in  accordance  with  subsec- 
tion (b),  or  (ii)  effectively  achieving  its  purposes,  but  only  to 
the  extent  necessary  to  enable  the  State  to  carry  out  the 
project. 

(B)  Limitations. — The  Secretary  of  Health  and  Human 
Services  may  not,  with  respect  to  the  demonstration  project 
under  this  section — 

(i)  waive  any  requirement  of  section  402(a)(4)  or 
482(h)  of  the  Social  Security  Act; 

(ii)  permit  the  State  to  provide  cash  assistance  to  any 
family  under  the  project  in  an  amount  less  than  the 
aggregate  value  of  the  assistance  that  would  have  been 
provided  to  such  family  under  the  State  plan  approved 
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under  section  402(a)  of  such  Act  and  under  the  food 
stamp  program  established  under  the  Food  Stamp  Act 
of  1977  in  the  absence  of  the  project;  or 

(Hi)  waive  any  requirement  of  section  402(a)(19)(C)  of 
such  Act 

(2)  Other  waivers. — If  under  this  section,  the  Secretary  of 
Health  and  Human  Services  approves  an  application  by  the 
State  to  conduct  a  demonstration  project  relating  to  the  State 
family  investment  plan,  the  Secretary  of  Health  and  Human 
Services  shall,  in  order  to  enable  the  State  to  implement  the 
demonstration  project — 

(A) (i)  require  that  the  State  treat  each  family  participat- 
oyment  as  a  family  that  has  become  ineligible  for  aid 
under  the  State  plan  approved  under  part  A  of  title  IV  of 
such  Act,  and 

(Hi)  require  that  the  State  treat  each  family  whose  par- 
ticipation in  the  project  is  terminated  by  reason  of  the  col- 
lection or  increased  collection  of  child  support  under  part  D 
of  title  IV  of  the  Social  Security  Act  as  a  recipient  of  aid  to 
families  with  dependent  children  for  purposes  of  title  XIX 
of  such  Act  for  an  additional  4  calendar  months  beginning 
with  the  month  in  which  such  termination  occurs;  and 

(B)  make  payment,  under  section  1903  of  such  Act,  for 
medical  assistance  and  administrative  expenses  for  families 
participating  in  the  project  in  the  same  manner  as  such 
payments  may  be  made  for  medical  assistance  and  admin- 
istrative expenses  for  individuals  entitled  to  benefits  under 
title  XIX  of  such  Act,  except  that  the  aggregate  amount  of 
such  payments  may  not  exceed  the  aggregate  amount  of 
payments  that  would  have  been  made  for  those  families  in 
the  absence  of  such  project. 

(e)  Definitions  of  Certain  Terms.— As  used  in  this  section,  the 
terms  "family"  and  "contract"  shall  have  the  meaning  given  such 
terms  by  the  1989  Minnesota  Laws,  sections  6  through  11,  IS,  130, 
and  132  of  article  5  of  chapter  282. 

(f)  Quality  Control. — Cases  participating  in  the  demonstration 
project  under  this  section  during  a  fiscal  year  shall  be  excluded 
from  any  sample  taken  for  purposes  of  determining  under  section 
403(i)  or  408  of  the  Social  Security  Act,  whichever  is  applicable,  the 
rate  at  which  the  State  made  overpayments  under  part  A  of  title  IV 
of  such  Act  for  the  fiscal  year.  For  purposes  of  such  sections  403(i) 
and  408,  payments  made  by  the  State  under  the  project  shall  be 
treated  as  payments  made  under  the  State  plan  approved  under  sec- 
tion 402(a)  of  such  Act. 

(g)  Evaluation  of  Project. — 

(1)  Evaluation  plan. — The  State  shall  develop  and  imple- 
ment an  evaluation  plan  designed  to  provide  reliable  informa- 
tion on  the  impact  and  implementation  of  the  demonstration 
project.  The  evaluation  plan  shall  include  groups  of  project  par- 
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ticipants  and  control  groups  assigned  at  random  in  the  field 
trial  conducted  in  accordance  with  subsection  (b)(1)(A). 

(2)  Evaluation. — The  evaluation  conducted  under  the  eval- 
uation plan  shall  measure  the  extent  to  which  the  project  in- 
creases family  employment  and  income,  prevents  long-term  de- 
pendency, moves  families  toward  self-support,  reduces  total  as- 
sistance payments,  and  simplifies  the  welfare  system. 

(3)  Reports. — The  State  shall  issue  an  interim  report  and  a 
final  report  on  the  results  of  the  evaluation  described  in  para- 
graph (2)  to  the  Secretary  of  Health  and  Human  Services  at 
such  times  as  the  Secretary  shall  require. 

(h)  Report  to  Congress. — Within  8  months  after  receipt  of  the 
final  report  issued  pursuant  to  subsection  (g)(3),  the  Secretary  of 
Health  and  Human  Services  shall  report  to  the  Congress  the  results 
of  the  evaluation  described  in  subsection  (g)(2). 

SEC.  8016.  INCREASE  IN  FUNDING  FOR  TITLE  XX  SOCIAL  SERVICES  BLOCK 
GRANT. 

Section  2003(c)  (42  U.S.C.  1397b(c))  is  amended— 

(1)  in  paragraph  (3),  by  striking  uand  1987,  and  for  each  suc- 
ceeding fiscal  year  other  than  the  fiscal  year  1988;  and"  and  in- 
serting "1987,  and  1989;"; 

(2)  in  paragraph  (4),  by  striking  the  period  and  inserting  "; 
and";  and 

(3)  by  adding  at  the  end  the  following: 

"(5)  $2,800,000,000  for  each  fiscal  year  after  fiscal  year  1989. ". 

TITLE  IX— OFFSHORE  OIL  POLLUTION 
COMPENSA  TION  FUND 

SEC.  9001.  PAYMENTS  TO  THE  OFFSHORE  OIL  POLLUTION  COMPENSATION 
FUND. 

(a)  In  General. — (1)  Section  302(d)(1)  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978  (43  U.S.C.  1812(d)(1))  is 
amended  by  striking  out  "not  to  exceed". 

(2)  Section  302(d)(2)  of  the  Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  (43  U.S.C.  1812(d)(2))  is  amended  by  striking 
out  "not  less  than  $100,000,000  and  not  more  than"  and  adding  in 
lieu  thereof  "not  more  than  or  less  than  ". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  enactment  of  this  Act. 

TITLE  X— MISCELLANEOUS  AND  TECHNI- 
CAL SOCIAL  SECURITY  ACT  AMEND- 
MENTS 

SECTION  10000.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

This  title  may  be  cited  as  the  "Miscellaneous  and  Technical 
Social  Security  Act  Amendments  of  1989". 
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Sec.  10208.  Inclusion  of  certain  deferred  compensation  in  determination  of  wage- 
based  adjustments. 

Subtitle  C— Additional  Amendments 

Sec.  10301.  Elimination  of  the  dependency  test  applicable  to  certain  adopted  chil- 
dren. 

Sec.  10302.  Authority  for  Secretary  to  take  into  account  misinformation  provided  to 
applicants  in  determining  date  of  application  for  benefits. 

Sec.  10303.  Same-day  personal  interviews  at  field  offices  of  the  Social  Security  Ad- 
ministration in  certain  cases  where  time  is  of  the  essence. 

Sec.  10304.  Authority  to  amend  wage  records  after  expiration  of  time  limitation. 

Sec.  10305.  Standards  applicable  in  certain  determinations  of  good  cause,  fault,  and 
good  faith. 

Sec.  10306.  Notice  requirements. 

Sec.  10307.  Representation  of  claimants. 

Sec.  10308.  Earnings  and  benefit  statements. 

Subtitle  D — Human  Resource  and  Income  Security  Provisions 

Sec.  10401.  Increase  in  authorization  for  child  welfare  services  under  title  IV-B  of 

the  Social  Security  Act. 
Sec.  10402.  Extension  and  permanent  increase  in  foster  care  ceiling. 
Sec.  10403.  Miscellaneous  technical  corrections. 
Sec.  10404.  Demonstration  project. 

Sec.  10405.  Agent  Orange  settlement  payments  excluded  from  countable  income  and 

resources  under  Federal  means-tested  programs. 
Sec.  10406.  Treatment  of  triennial  reviews  of  State  foster  care  protections  for  fiscal 

years  before  October  1,  1990. 

Subtitle  A — Time-Sensitive  Provisions 

SEC  10101.  CONTINUATION  OF  DISABILITY  BENEFITS  DURING  APPEAL. 

Subsection  (g)  of  section  223  of  the  Social  Security  Act  (42  U.S.C. 
423(g))  is  amended — 

(1)  in  paragraph  (l)(iii),  by  striking  "June  1990"  and  inserting 
"June  199V;  and 

(2)  in  paragraph  (3)(B),  by  striking  "January  1,  1990"  and  in- 
serting "January  1,  1991 ". 

SEC.  10102.  TRANSFER  TO  RAILROAD  RETIREMENT  ACCOUNT. 

Subsection  (c)(1)(A)  of  section  224  of  the  Railroad  Retirement  Sol- 
vency Act  of  1983  (relating  to  section  72(r)  revenue  increase  trans- 
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ferred  to  certain  railroad  accounts)  is  amended  by  striking  "1989" 
and  inserting  "1990" 

SEC.  10103.  EXTENSION  OF  DISABILITY  INSURANCE  PROGRAM  DEMONSTRA- 
TION PROJECT  A  UTHORITY. 

(a)  In  General. — Section  505  of  the  Social  Security  Disability 
Amendments  of  1980  (Public  Law  96-265),  as  amended  by  section 
12101  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of 

1985  (Public  Law  99-272),  is  further  amended— 

(1)  in  paragraph  (3)  of  subsection  (a),  by  striking  "June  10, 
1990"  and  inserting  "June  10,  1993"; 

(2)  in  paragraph  (4)  of  subsection  (a),  by  striking  "in  each  of 
the  years  1986,  1987,  1988,  and  1989"  and  inserting  "in  1986 
and  each  of  the  succeeding  years  through  1992";  and 

(3)  in  subsection  (c),  by  striking  "June  9,  1990"  and  inserting 
"June  9,  1993". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

Subtitle  B — Technical  Provisions 

SEC.  10201.  PROHIBITION  OF  TERMINATION  OF  COVERAGE  OF  U.S.  CITIZENS 
AND  RESIDENTS  EMPLOYED  ABROAD  BY  A  FOREIGN  AFFILI- 
ATE OF  AN  AMERICAN  EMPLOYER. 

(a)  In  General. — Subsection  (I)  of  section  3121  of  the  Internal 
Revenue  Code  of  1986  (relating  to  agreements  entered  into  by  Ameri- 
can employers  with  respect  to  foreign  affiliates)  is  amended — 

(1)  in  paragraph  (2),  by  adding  at  the  end  the  following:  "Not- 
withstanding any  other  provision  of  this  subsection,  the  period 
for  which  any  such  agreement  is  effective  with  respect  to  any 
foreign  entity  shall  terminate  at  the  end  of  any  calendar  quar- 
ter in  which  the  foreign  entity,  at  any  time  in  such  quarter, 
ceases  to  be  a  foreign  affiliate  as  defined  in  paragraph  (6).  "; 

(2)  by  striking  paragraphs  (3),  (4),  and  (5); 

(3)  by  inserting  after  paragraph  (2)  the  following  new  para- 
graph: 

"(3)  No  termination  of  agreement. — No  agreement  under 
this  subsection  may  be  terminated,  either  in  its  entirety  or  with 
respect  to  any  foreign  affiliate,  on  or  after  June  15,  1989. ";  and 

(4)  by  redesignating  paragraphs  (6)  through  (10)  as  para- 
graphs (4)  through  (8),  respectively. 

(b)  Conforming  Amendments. — (1)  Subsection  (a)  of  section  210 
of  the  Social  Security  Act  (42  U.S.C.  410(a))  and  subsection  (a)  of  sec- 
tion 406  of  the  Internal  Revenue  Code  of  1986  (relating  to  treatment 
of  employees  of  American  employer)  are  each  amended  by  striking 
"section  3121(1X8)"  and  inserting  "section  3121(1X6)". 

(2)  Paragraph  (3)  of  section  406(c)  of  the  Internal  Revenue  Code  of 

1986  (relating  to  termination  of  status  as  deemed  employee  not  be 
treated  as  separation  from  service  for  purposes  of  limitation  of  tax) 
is  amended  by  striking  "section  3121(l)(8)(B)"  and  inserting  "section 
3121(l)(6)(B)". 

(3)  Paragraph  (1)  of  section  3121(1)  of  such  Code  (relating  to  agree- 
ments entered  into  by  American  employers  with  respect  to  foreign  af- 
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filiates)  is  amended,  in  the  matter  preceding  subparagraph  (A),  by 
striking  ''paragraph  (8)"  and  inserting  "paragraph  (6)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  any  agreement  in  effect  under  section  3121(1)  of 
the  Internal  Revenue  Code  of  1986  on  or  after  June  15,  1989,  with 
respect  to  which  no  notice  of  termination  is  in  effect  on  such  date. 

SEC.  10202.  EXCLUSION  FROM  WAGES  AND  COMPENSATION  OF  REFUNDS  RE- 
QUIRED FROM  EMPLOYERS  TO  COMPENSATE  FOR  DUPLICA- 
TION OF  MEDICARE  BENEFITS  BY  HEALTH  CARE  BENEFITS 
PROVIDED  BY  THE  EMPLOYERS. 

(a)  Old-Age,  Survivors,  and  Disability,  and  Hospital  Insur- 
ance Programs. — For  purposes  of  title  II  of  the  Social  Security  Act 
and  chapter  21  of  the  Internal  Revenue  Code  of  1986,  the  term 
"wages"  shall  not  include  the  amount  of  any  refund  required  under 
section  421  of  the  Medicare  Catastrophic  Coverage  Act  of  1988. 

(b)  Railroad  Retirement  Program. — For  purposes  of  chapter  22 
of  the  Internal  Revenue  Code  of  1986,  the  term  "compensation" 
shall  not  include  the  amount  of  any  refund  required  under  section 
421  of  the  Medicare  Catastrophic  Coverage  Act  of  1988. 

(c)  Federal  Unemployment  Programs. — 

(1)  Federal  unemployment  tax. — For  purposes  of  chapter  23 
of  the  Internal  Revenue  Code  of  1986,  the  term  "wages  shall 
not  include  the  amount  of  any  refund  required  under  section 
421  of  the  Medicare  Catastrophic  Coverage  Act  of  1988. 

(2)  Railroad  unemployment  contributions. — For  purposes 
of  the  Railroad  Unemployment  Insurance  Act,  the  term  com- 
pensation" shall  not  include  the  amount  of  any  refund  required 
under  section  421  of  the  Medicare  Catastrophic  Coverage  Act  of 
1988. 

(3)  Railroad  unemployment  repayment  tax. — For  purposes 
of  chapter  23A  of  the  Internal  Revenue  Code  of  1986,  the  term 
"rail  wages"  shall  not  include  the  amount  of  any  refund  re- 
quired under  section  421  of  the  Medicare  Catastrophic  Coverage 
Act  of  1988. 

(d)  Reporting  Requirements. — Any  refund  required  under  sec- 
tion 421  of  the  Medicare  Catastrophic  Coverage  Act  of  1988  shall  be 
reported  to  the  Secretary  of  the  Treasury  or  his  delegate  and  to  the 
person  to  whom  such  refund  is  made  in  such  manner  as  the  Secre- 
tary of  the  Treasury  or  his  delegate  shall  prescribe. 

(e)  Effective  Date. — This  section  shall  apply  with  respect  to  re- 
funds provided  on  or  after  January  1,  1989. 

SEC.  10203.  ELIMINATION  OF  ANY  CARRYOVER  REDUCTION  IN  RETIREMENT 
OR  DISABILITY  BENEFITS  DUE  TO  RECEIPT  OF  WIDOW'S  OR 
WIDOWER'S  BENEFITS  BEFORE  ATTAINING  AGE  62. 

(a)  In  General.— Section  202(q)(3)  of  the  Social  Security  Act  (42 
U.S.C.  402(q)(S))  is  amended— 

(1)  by  striking  subparagraphs  (E),  (F),  and  (G);  and 

(2)  by  redesignating  subparagraph  (H)  as  subparagraph  (E). 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply— 

(1)  in  the  case  of  any  individual's  old-age  insurance  benefit 
referred  to  in  section  202(q)(3)(E)  of  the  Social  Security  Act  (as 
in  effect  before  the  amendments  made  by  this  section),  only  if 
such  individual  attains  age  62  on  or  after  January  1,  1990,  and 
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(2)  in  the  case  of  any  individual's  disability  insurance  benefit 
referred  to  in  section  202(q)(3)(F)  or  (G)  of  such  Act  (as  so  in 
effect),  only  if  such  individual  both  attains  age  62  and  becomes 
disabled  on  or  after  such  date. 

SEC.  10204.  CLARIFICATION  OF  RULES  GOVERNING  TAXATION  UNDER  FICA 
AND  SEC  A  OF  INDIVIDUALS  OF  CERTAIN  RELIGIOUS  FAITHS. 

(a)  Exemption  from  SEC  A  Taxation  for  Certain  Employees 
Exempt  from  FICA  Taxation. — 

(1)  In  general. — Paragraph  (3)  of  section  1402(g)  of  the  Inter- 
nal Revenue  Code  of  1986  (relating  to  inapplicability  of  exemp- 
tion to  certain  church  employees)  is  amended — 

(A)  in  the  heading,  by  striking  "not  to  apply"  and  in- 
serting "to  apply";  and 

(B)  by  striking  (<shall  not"  and  inserting  "shall". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  with  respect  to  taxable  years  beginning  after  De- 
cember 31,  1989. 

(b)  Technical  Amendment  Clarifying  Inclusion  of  Partner- 
ships Among  Employers  Eligible  for  Religious  Exemption 
from  FICA.— 

(1)  In  general. — Section  3127  of  the  Internal  Revenue  Code 
of  1986  (relating  to  exemption  for  employers  and  their  employees 
where  both  are  members  of  religious  faiths  opposed  to  participa- 
tion in  Social  Security  Act  programs)  is  amended — 

(A)  in  subsection  (a)(1),  by  inserting  "(or,  if  the  employer 
is  a  partnership,  each  partner  therein)"  after  "an  employ- 
er"; 

(B)  in  subsection  (a),  in  the  matter  following  paragraph 
(2),  by  striking  "his  employees "  and  inserting  "the  employ- 
ees thereof"; 

(C)  in  subsection  (b),  by  inserting  "(or  a  partner)"  after 
"an  employer"; 

(D)  in  subsection  (c),  by  striking  "his  employees"  and  in- 
serting "the  employees  thereof"; 

(E)  in  subsection  (c)(1),  by  inserting  "(or,  if  the  employer  is 
a  partnership,  each  partner  therein)"  after  "such  employ- 
er"; and 

(F)  in  subsection  (c)(2),  by  striking  "such  employer  or  the 
employee  involved  ceases  to  meet"  and  inserting  "such  em- 
ployer (or,  if  the  employer  is  a  partnership,  any  partner 
therein)  or  the  employee  involved  does  not  meet",  and  by  in- 
serting "(or,  if  the  employer  is  a  partnership,  any  partner 
therein)"  after  "such  employer"  the  second  place  it  appears. 

(2)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  be  effective  as  if  they  were  included  in  the  amend- 
ments made  by  section  8007(a)(1)  of  the  Technical  and  Miscella- 
neous Revenue  Act  of  1988  (102  Stat.  3781). 

SEC.  10205.  TREATMENT  OF  GROUP-TERM  LIFE  INSURANCE  UNDER  RAIL- 
ROAD RETIREMENT  TAXES. 

(a)  In  General. — The  second  sentence  of  section  3231(e)(1)  of  the 
Internal  Revenue  Code  of  1986  (defining  compensation)  is  amended 
by  striking  "  (ii)  tips"  and  inserting  "or  death,  except  that  this 
clause  does  not  apply  to  a  payment  for  group-term  life  insurance  to 
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the  extent  that  such  payment  is  includible  in  the  gross  income  of 
the  employee,  (ii)  tips ' . 
(b)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  apply  to — 

(A)  group-term  life  insurance  coverage  in  effect  after  De- 
cember 31,  1989,  and 

(B)  remuneration  paid  before  January  1,  1990,  which  the 
employer  treated  as  compensation  when  paid. 

(2)  Exception. — The  amendment  made  by  subsection  (a)  shall 
not  apply  with  respect  to  payments  by  the  employer  (or  a  succes- 
sor of  such  employer)  for  group-term  life  insurance  for  such  em- 
ployer's former  employees  who  separated  from  employment  with 
the  employer  on  or  before  December  31,  1989,  to  the  extent  that 
such  payments  are  not  for  coverage  for  any  such  employee  for 
any  period  for  which  such  employee  is  employed  by  such  em- 
ployer (or  a  successor  of  such  employer)  after  the  date  of  such 
separation. 

(3)  Benefit  determinations  to  take  into  account  remu- 
neration on  which  tax  paid. — The  term  "compensation"  as 
defined  in  section  1(h)  of  the  Railroad  Retirement  Act  of  1974 
includes  any  remuneration  which  is  included  in  the  term  "com- 
pensation" as  defined  in  section  3231(e)(1)  of  the  Internal  Reve- 
nue Code  of  1986  by  reason  of  the  amendment  made  by  subsec- 
tion (a). 

SEC.  10206.  TREATMENT  OF  CERTAIN  DEFERRED  COMPENSATION  AND 

SALARY  reduction  arrangements  UNDER  railroad  re- 
tirement taxes. 

(a)  In  General. — The  second  sentence  of  section  3231(e)(1)  of  the 
Internal  Revenue  Code  of  1986  (defining  compensation)  is  amended 
by  striking  "or  (Hi)"  and  inserting  "(Hi)  '  and  by  inserting  before  the 
period  ",  or  (iv)  any  remuneration  which  would  not  (if  chapter  21 
applied  to  such  remuneration)  be  treated  as  wages  (as  defined  in  sec- 
tion 3121(a))  by  reason  of  section  3121(a)(5)" 

(b)  Treatment  of  Certain  Deferred  Compensation  and 
Salary  Reduction  Arrangements. — Subsection  (e)  of  section  3231 
of  such  Code  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(9)  Treatment  of  certain  deferred  compensation  and 
salary  reduction  arrangements. — 

(A)  Certain  employer  contributions  treated  as  com- 
pensation.— Nothing  in  any  paragraph  of  this  subsection 
(other  than  paragraph  (2))  shall  exclude  from  the  term 
'compensation'  any  amount  described  in  subparagraph  (A) 
or  (B)  of  section  3121(v)(l). 

"(B)  Treatment  of  certain  nonqualified  deferred 
compensation. — The  rules  of  section  312l(v)(2)  which  apply 
for  purposes  of  chapter  21  shall  also  apply  for  purposes  of 
this  chapter. " 

(c)  Effective  Dates.— 

(1)  Subsection  (a). — The  amendment  made  by  subsection  (a) 
shall  apply  to  remuneration  paid  after  December  31,  1989. 

(2)  Subsection  (b). — Except  as  otherwise  provided  in  this  sub- 
section— 
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(A)  In  general. — The  amendment  made  by  subsection  (b) 
shall  apply  to — 

(i)  remuneration  paid  after  December  31,  1989,  and 

(ii)  remuneration  paid  before  January  1,  1990,  which 
the  employer  treated  as  compensation  when  paid. 

(B)  Benefit  determinations  to  take  into  account  re- 
muneration on  which  tax  paid. — The  term  "compensa- 
tion" as  defined  in  section  1(h)  of  the  Railroad  Retirement 
Act  of  1974  includes  any  remuneration  which  is  included 
in  the  term  "compensation "  as  defined  in  section  3231(e)(1) 
of  the  Internal  Revenue  Code  of  1986  by  reason  of  the 
amendment  made  by  subsection  (b). 

(3)  Special  rule  for  certain  payments. — For  purposes  of 
applying  the  amendment  made  by  subsection  (b)  to  remunera- 
tion paid  after  December  31,  1989,  which  would  have  been 
taken  into  account  before  January  1,  1990,  if  such  amendments 
had  applied  to  periods  before  January  1,  1990,  such  remunera- 
tion shall  be  taken  into  account  when  paid  (or,  at  the  election 
of  the  payor,  at  the  time  which  would  be  appropriate  if  such 
amendments  had  applied). 

(4)  Exception  for  certain  uoi(k)  contributions.— The 
amendment  made  by  subsection  (b)  shall  not  apply  to  employer 
contributions  made  during  1990  and  attributable  to  services  per- 
formed during  1989  under  a  qualified  cash  or  deferred  arrange- 
ment (as  defined  in  section  401(k)  of  the  Internal  Revenue  Code 
of  1986)  if,  under  the  terms  of  the  arrangement  as  in  effect  on 
June  15,  1989— 

(A)  the  employee  makes  an  election  with  respect  to  such 
contributions  before  January  1,  1990,  and 

(B)  the  employer  identifies  the  amount  of  such  contribu- 
tion before  January  1,  1990. 

(5)  Special  rule  with  respect  to  nonqualified  deferred 
compensation  plans. — In  the  case  of  an  agreement  in  existence 
on  June  15,  1989,  between  a  nonqualified  deferred  compensation 
plan  (as  defined  in  section  3121(v)(2)(C)  of  such  Code)  and  an 
individual,  the  amendment  made  by  subsection  (b)  shall  apply 
with  respect  to  services  performed  by  the  individual  after  De- 
cember 31,  1989.  The  preceding  sentence  shall  not  apply  in  the 
case  of  a  plan  to  which  section  457(a)  of  such  Code  applies. 

SEC.  10207.  TREATMENT  OF  ROWAN  DECISION  UNDER  RAILROAD  RETIRE- 
MENT TAXES. 

(a)  Exclusion  of  Meals  and  Lodging. — Subsection  (e)  of  sec- 
tion 3231  of  the  Internal  Revenue  Code  of  1986  is  further  amended 
by  adding  at  the  end  the  following  new  paragraph: 

"(10)  Meals  and  lodging. — The  term  'compensation'  shall 
not  include  the  value  of  meals  or  lodging  furnished  by  or  on 
behalf  of  the  employer  if  at  the  time  of  such  furnishing  it  is 
reasonable  to  believe  that  the  employee  will  be  able  to  exclude 
such  items  from  income  under  section  119. " 
(b)  Income  Tax  Withholding  Regulations  Not  To  Apply. — 
Paragraph  (1)  of  section  3231(e)  of  such  Code  is  amended  by  adding 
at  the  end  the  following  new  sentence:  "Nothing  in  the  regulations 
prescribed  for  purposes  of  chapter  24  (relating  to  wage  withholding) 


392 


which  provides  an  exclusion  from  'wages'  as  used  in  such  chapter 
shall  be  construed  to  require  a  similar  exclusion  from  'compensa- 
tion' in  regulations  prescribed  for  purposes  of  this  chapter. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  remuneration  paid  after  December  31,  1989. 

SEC.  10208.  INCLUSION  OF  CERTAIN  DEFERRED  COMPENSATION  IN  DETER- 
MINATION OF  WAGE-BASED  ADJUSTMENTS. 

(a)  In  General. — Section  209  of  the  Social  Security  Act  (42  U.S.C. 
409)  is  amended  by  adding  at  the  end  the  following  new  subsection: 

"(k)(l)  For  purposes  of  sections  203(f)(8)(B)(ii),  213(d)(2)(B), 
215(a)(l)(B)(ii),  215(b)(3)(A)(ii),  224(f)(2)(B),  and  230(b)(2)  (and 
230(b)(2)  as  in  effect  immediately  prior  to  the  enactment  of  the 
Social  Security  Amendments  of  1977),  the  term  'deemed  average 
total  wages'  for  any  particular  calendar  year  means  the  product 
of- 

"(A)  the  SSA  average  wage  index  (as  defined  in  section 
215(i)(l)(G)  and  promulgated  by  the  Secretary)  for  the  calendar 
year  preceding  such  particular  calendar  year,  and 
"(B)  the  quotient  obtained  by  dividing — 

"(i)  the  average  of  total  wages  (as  defined  in  regulations 
of  the  Secretary  and  computed  without  regard  to  the  limita- 
tion specified  in  subsection  (a)(1)  and  by  including  deferred 
compensation  amounts)  reported  to  the  Secretary  of  the 
Treasury  or  his  delegate  for  such  particular  calendar  year, 
by 

"(ii)  the  average  of  total  wages  (as  so  defined  and  com- 
puted) reported  to  the  Secretary  of  the  Treasury  or  his  dele- 
gate for  the  calendar  year  preceding  such  particular  calen- 
dar year. 

"(2)  For  purposes  of  paragraph  (1),  the  term  'deferred  compensa- 
tion amount'  means— 

"(A)  any  amount  excluded  from  gross  income  under  chapter  1 
of  the  Internal  Revenue  Code  of  1986  by  reason  of  section 
402(a)(8),  402(h)(1)(B),  or  457(a)  of  such  Code  or  by  reason  of  a 
salary  reduction  agreement  under  section  403(b)  of  such  Code, 

"(B)  any  amount  with  respect  to  which  a  deduction  is  allow- 
able under  chapter  1  of  such  Code  by  reason  of  a  contribution  to 
a  plan  described  in  section  501(c)(18)  of  such  Code,  and 

"(C)  to  the  extent  provided  in  regulations  of  the  Secretary,  de- 
ferred compensation  provided  under  any  arrangement,  agree- 
ment, or  plan  referred  to  in  subsection  (i)  or  (j). ". 

(b)  Conforming  Amendments. — 

(1)  Sections  203(f)(8)(B)(ii),  215(b)(3)(A)(ii),  and  230(b)(2)(a)  of 
the  Social  Security  Act  (42  U.S.C.  403(f)(8)(B)(ii)(I), 
415(b)(3)(A)(ii)(I),  and  430(b)(2)(A)),  as  amended  by  subsection 
(d)(2)(A)(i),  are  each  further  amended — 

(A)  by  striking  "the  average  of  the  total  wages  (as  defined 
in  regulations  of  the  Secretary  and  computed  without 
regard  to  the  limitations  specified  in  section  209(a)(1))  re- 
ported to  the  Secretary  of  the  Treasury  or  his  delegate"  and 
inserting  "the  deemed  average  total  wages  (as  defined  in 
section  209(k)(l))"; 
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(B)  by  striking  "the  average  of  the  total  wages  (as  so  de- 
fined and  computed)  reported  to  the  Secretary  of  the  Treas- 
ury or  his  delegate"  and  inserting  "the  deemed  average 
total  wages  (as  so  defined)";  and 

(C)  in  section  215(b)(3XA)(ii)(I),  by  striking  "(after  1976)". 

(2)  Sections  213(d)(2)(B),  215(a)(l)(B)(U),  and  224(f)(2)(B)  of 
such  Act  (42  U.S.C.  413(d)(2)(B),  415(a)(l)(B)(ii),  and 
424a(fX2)(B)),  as  amended  by  subsection  (d)(2)(A)(i),  as  each  fur- 
ther amended — 

(A)  by  striking  "the  average  of  the  total  wages  (as  defined 
in  regulations  of  the  Secretary  and  computed  without 
regard  to  the  limitations  specified  in  section  209(a)(1))  re- 
ported to  the  Secretary  of  the  Treasury  or  his  delegate"  and 
inserting  "the  deemed  average  total  wages  (as  defined  in 
section  209(k)(l))"; 

(B)  in  section  213(d)(2)(B)  and  215(a)(l)(B)(ii)(II),  by  strik- 
ing "(as  so  defined  and  computed)"  and  inserting  "(as  de- 
fined in  regulations  of  the  Secretary  and  computed  without 
regard  to  the  limitations  specified  in  section  209(a)(1))"; 
and 

(C)  in  section  224(f)(2XB)(ii),  by  inserting  "CD"  after  "(ii)", 
by  striking  "as  so  defined  and  computed)"  and  inserting 
"(as  defined  in  regulations  of  the  Secretary  and  computed 
without  regard  to  the  limitations  specified  in  section 
209(aXD)",  and  by  inserting  after  "disability)"  the  follow- 
ing: ",  if  such  calendar  year  is  before  1991,  or  (II)  the 
deemed  average  total  wages  (as  defined  in  section  209(k)(l)) 
for  the  calendar  year  before  the  year  in  which  the  reduction 
was  first  computed  (but  not  counting  any  reduction  made 
in  benefits  for  a  previous  period  of  disability),  if  such  calen- 
dar year  is  after  1990". 

(3)  Section  215(i)(l)(G)  of  such  Act  (42  U.S.C.  415(i)(l)(G))  is 
amended  by  striking  "the  average  of  the  total  wages  reported  to 
the  Secretary  of  the  Treasury  or  his  delegate  as  determined  for 
purposes  of  subsection  (b)(3)(A)(ii)"  and  inserting  "the  amount 
determined  for  such  calendar  year  under  subsection 
(b)(3)(A)(ii)(I)". 

(4)  Section  215(a)(l)(C)(ii)  of  such  Act  (42  U.S.C.  415(a)(l)(C)(ii) 
is  amended  by  striking  "change. "  and  inserting  "change  (except 
that,  for  purposes  of  subsection  (b)(2)(A)  of  such  section  230  as 
so  in  effect,  the  reference  therein  to  the  average  of  the  wages  of 
all  employees  as  reported  to  the  Secretary  of  the  Treasury  for 
any  calendar  year  shall  be  deemed  a  reference  to  the  deemed  av- 
erage total  wages  (within  the  meaning  of  section  209(k)(l))  for 
such  calendar  year). ". 

(5)  Section  230(d)  of  such  Act  (42  U.S.C.  430(d))  is  amended  by 
striking  "change. "  and  inserting  "change  (except  that,  for  pur- 
poses of  subsection  (b)(2)(A)  of  such  section  230  as  so  in  effect,  the 
reference  therein  to  the  average  of  the  wages  of  all  employees  as 
reported  to  the  Secretary  of  the  Treasury  for  any  calendar  year 
shall  be  deemed  a  reference  to  the  deemed  average  total  wage 
(within  the  meaning  of  section  209(k)(l))  for  such  calendar 
year). ". 

(c)  Effective  Date.— 
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(1)  In  general. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  with  respect  to  the  computation  of  average 
total  wage  amounts  (under  the  amended  provisions)  for  calen- 
dar years  after  1990. 

(2)  Transitional  rule. — For  purposes  of  determining  the 
contribution  and  benefit  base  for  1990,  1991,  and  1992  under 
section  230(b)  of  the  Social  Security  Act  (and  section  280(b)  of 
such  Act  as  in  effect  immediately  prior  to  enactment  of  the 
Social  Security  Amendments  of  1977) — 

(A)  the  average  of  total  wages  for  1988  shall  be  deemed  to 
be  equal  to  the  amount  which  would  have  been  determined 
with  regard  to  this  paragraph,  plus  2  percent  of  the  amount 
which  has  been  determined  to  be  the  average  of  total  wages 
for  1987, 

(B)  the  average  of  total  wages  for  1989  shall  be  deemed  to 
be  equal  to  the  amount  which  would  have  been  determined 
without  regard  to  this  paragraph,  plus  2  percent  of  the 
amount  which  would  have  been  determined  to  the  average 
of  total  wages  for  1988  without  regard  to  subparagraph  (A), 
and 

(C)  the  average  of  total  wages  reported  to  the  Secretary  of 
the  Treasury  for  1990  shall  be  deemed  to  be  equal  to  the 
product  of— 

(i)  the  SSA  average  wage  index  (as  defined  in  section 
215(i)(l)(G)  of  the  Social  Security  Act  and  promulgated 
by  the  Secretary)  for  1989,  and 

(ii)  the  quotient  obtained  by  dividing — 

(I)  the  average  of  total  wages  (as  defined  in  regu- 
lations of  the  Secretary  and  computed  without 
regard  to  the  limitations  of  section  209(a)(1)  of  the 
Social  Security  Act  and  by  including  deferred  com- 
pensation amounts,  within  the  meaning  of  section 
209(k)(2)  of  such  Act  as  added  by  this  section)  re- 
ported to  the  Secretary  of  the  Treasury  or  his  dele- 
gate for  1990,  by 

(II)  the  average  of  total  wages  (as  so  defined  and 
computed  without  regard  to  the  limitations  speci- 
fied in  such  section  209(a)(1)  and  by  excluding  de- 
ferred compensation  amounts  within  the  meaning 
of  such  section  209(h)(2))  reported  to  the  Secretary 
of  the  Treasury  or  his  delegate  for  1989. 

(3)  Determination  of  contribution  and  benefit  base  for 
1933. — For  purposes  of  determining  the  contribution  and  benefit 
base  for  1993  under  section  230(b)  of  the  Social  Security  Act 
(and  section  230(b)  of  such  Act  as  in  effect  immediately  prior  to 
enactment  of  the  Social  Security  Amendments  of  1977),  the  av- 
erage of  total  wages  for  1990  shall  be  determined  without 
regard  to  subparagraph  (C)  of  paragraph  (2). 

(4)  Revised  determination  under  section  230  of  the 
social  security  act. — As  soon  as  possible  after  the  enactment 
of  this  Act,  the  Secretary  of  Health  and  Human  Services  shall 
revise  and  publish,  in  accordance  with  the  provisions  of  this 
Act  and  the  amendments  made  thereby,  the  contribution  and 
benefit  base  under  section  230  of  the  Social  Security  Act  with 
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respect  to  remuneration  paid  after  1989  and  taxable  years  begin- 
ning after  calendar  year  1989. 
(d)  Clerical  Amendments. — 

(1)  Designation  of  undesignated  provisions. — Section  209 
of  the  Social  Security  Act  is  further  amended — 

(A)  by  redesignating  paragraphs  (1)  through  (9)  of  subsec- 
tion (a)  as  subparagraphs  (A)  through  (I),  respectively; 

(B)  by  redesignating  clauses  (1)  through  (3)  of  subsection 
(b)  as  clauses  (A)  through  (B),  respectively; 

(C)  by  redesignating  clauses  (1)  through  (9)  of  subsection 

(e)  as  clauses  (A)  through  (I),  respectively; 

(D)  by  redesignating  paragraphs  (1)  and  (2)  of  subsection 

(f)  as  subparagraphs  (A)  and  (B),  respectively; 

(E)  by  redesignating  paragraphs  (1),  (2),  and  (3)  of  subsec- 
tion (g)  as  subparagraph  (A),  (B),  and  (C),  respectively; 

(F)  in  subsection  (h),  by  redesignating  clauses  (1),  (ii),  and 
(Hi)  as  clauses  (I),  (II),  and  (III),  respectively,  by  redesignat- 
ing subparagraphs  (A)  and  (B)  of  paragraph  (2)  as  clauses 
(i)  and  (ii),  respectively,  and  by  redesignating  paragraphs  (1) 
and  (2)  as  subparagraphs  (A)  and  (B),  respectively; 

(G)  by  redesignating  paragraphs  (1)  and  (2)  of  subsection 
(1)  as  subparagraphs  (A)  and  (B),  respectively; 

(H)  by  redesignating  paragraphs  (1)  and  (2)  of  subsection 
(m)  as  subparagraphs  (A)  and  (B),  respectively; 

(I)  by  redesignating  paragraphs  (1)  and  (2)  of  subsection 
(p)  as  subparagraphs  (A)  and  (B),  respectively; 

(J)  by  redesignating  subsections  (a),  (b),  (d),  (e),  (f),  (g),  (h), 
(j),  (k),  (I),  (m),  (n),  (o),  (p),  (q),  (r),  (s),  and  (t)  (in  the  matter 
preceding  subsection  (k)  added  by  subsection  (a)  of  this  sec- 
tion, and  as  amended  by  the  preceding  provisions  of  this 
paragraph)  as  paragraphs  (1),  (2),  (3),  (&  (5),  (6),  (7),  (8),  (9), 
(10),  (11),  (12),  (13),  (W,  (15),  (16),  (17),  and  (18),  respectively; 

(K)  by  inserting  "(a)"  after  "Sec.  209.  "; 

(L)  by  striking  "Nothing  in  the  regulations"  and  insert- 
ing the  following: 
"(b)  Nothing  in  the  regulations  "; 

(M)  in  the  undesignated  paragraph  commencing  with 
"For  purposes  of  this  title,  in  the  case  of  domestic  service", 
by  inserting  "(c)"  at  the  beginning  thereof,  and  by  striking 
"subsection  (g)(2)"  each  place  it  appears  and  inserting  "sub- 
section (a)(6)(B)"; 

(N)  in  the  undesignated  paragraph  commencing  with 
"For  purposes  of  this  title,  in  the  case  of  an  individual  per- 
forming service,  as  a  member",  by  inserting  "(d)"  at  the  be- 
ginning thereof  and  by  striking  "subsection  (a)"  and  insert- 
ing "subsection  (a)(1)"; 

(O)  by  inserting  "(e)"  at  the  beginning  of  the  undesignat- 
ed paragraph  commencing  with  "For  purposes  of  this  title, 
in  the  case  of  an  individual  performing  service,  as  a  volun- 
teer"; 

(P)  by  inserting  "(f)"  at  the  beginning  of  the  undesignated 
paragraph  commencing  with  "For  purposes  of  this  title,  tips 
received"; 
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(Q)  by  inserting  "(g)"  at  the  beginning  of  the  undesignat- 
ed paragraph  commencing  with  "For  purposes  of  this  title, 
in  any  case  where"; 

(R)  by  inserting  "(h)"  at  the  beginning  of  the  undesignat- 
ed paragraph  commencing  with  "For  purposes  of  this  title, 
in  the  case  of  an  individual  performing  service  under  the 
provisions"; 

(S)  by  inserting  "(i)"  at  the  beginning  of  the  undesignated 
paragraph  commencing  with  "Nothing  in  any  of  the  forego- 
ing"; and 

(T)  by  inserting  "(j)"  at  the  beginning  of  the  undesignated 
paragraph  commencing  with  "Any  amount  deferred". 

(2)  Conforming  amendments. — 

(A)  Title  II  of  such  Act  is  amended — 

(i)  in  sections  203(f)(8)(B)(ii)(I)>  213(d)(2)(B), 
215(a)(B)(ii)(I),  215(b)(3)(A)(ii)(I),  224(f)(2)(B)(i),  and 
230(b)(2)(A)  (42  U.S.C.  403(f)(8)(B)(ii)(I),  413(d)(2)(B), 
415(a)(l)(B)(ii)(I),  415(b)(3)(A)(ii)(I),  424a(f)(2)(B)(i),  and 
430(b)(2)(A)),  by  striking  "section  209(a)"  and  inserting 
"section  209(a)(1)"; 

(ii)  in  section  203(f)(5)(C),  by  striking  "subsections  (a), 
(g)(2),  (g)(3),  (h)(2),  and  (j)  of  section  209"  and  inserting 
"paragraphs  (1),  (6)(B),  (6)(C),  (7)(B),  and  (8)  of  section 
209(a)"; 

(Hi)  in  clauses  (B)  and  (C)  of  the  last  sentence  of  section 
224(a),  by  striking  "209(a)"  and  inserting  "209(a)(1)"; 

(iv)  in  section  217(b)(1),  by  striking  "209(e)(2)"  and 
inserting  "209(a)(4)(B)"; 

(v)  in  section  218(c)(5)  by  striking  "paragraph  (2)  of 
section  209(h)"  and  inserting  "subparagraph  (B)  of  sec- 
tion 209(a)(7)";  and 

(vi)  in  section  203(f)(5)(C)(ii),  by  striking  "209(m)(2)" 
and  inserting  "209(a)(ll)(B)". 

(B)(i)  Section  6(f)(1)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.S.C.  206(f)(1))  is  amended  by  striking  "209(g)  and 
inserting  "209(a)(6)". 

(ii)  Section  l(h)(5)(iii)  of  the  Railroad  Retirement  Act 
of  1974  (45  U.S.C.  231(h)(5)(iii)  is  amended  by  striking 
"the  third  paragraph  of  section  209"  and  inserting 
"section  209(d)". 

Subtitle  C — Additional  Amendments 

SEC.  10301.  ELIMINATION  OF  THE  DEPENDENCY  TEST  APPLICABLE  TO  CER- 
TAIN ADOPTED  CHILDREN. 

(a)  In  General.— Section  202(d)(8)(D)  of  the  Social  Security  Act 
(42  U.S.C.  402(d)(8)(D))  is  amended— 

(1)  by  adding  "and"  after  the  comma  at  the  end  of  clause  (i); 
and 

(2)  by  striking  clauses  (ii)  and  (Hi)  and  inserting  the  following 
new  clause: 

"(ii)  in  the  case  of  a  child  who  attained  the  age  of  18 
prior  to  the  commencement  of  proceedings  for  adoption, 
the  child  was  living  with  or  receiving  at  least  one-half 
of  the  child's  support  from  such  individual  for  the  year 
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immediately  preceding  the  month  in  which  the  adop- 
tion is  decreed. ". 

(b)  Conforming  Amendment. — Paragraph  (8)  of  section  202(d)  of 
such  Act  is  further  amended  by  striking  the  last  sentence. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  benefits  payable  for  months  after  December 
1989,  but  only  on  the  basis  of  applications  filed  on  or  after  January 
I  1990. 

SEC.  10302.  AUTHORITY  FOR  SECRETARY  TO  TAKE  INTO  ACCOUNT  MISIN- 
FORMATION PROVIDED  TO  APPLICANTS  IN  DETERMINING 
DA  TE  OF  APPLICA  TION  FOR  BENEFITS. 

(a)  Old-Age,  Survivors,  and  Disability  Insurance. — 

(1)  In  general.— Section  202(j)  of  the  Social  Security  Act  (42 
U.S.C.  402(j))  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(5)  In  any  case  in  which  it  is  determined  to  the  satisfaction  of 
the  Secretary  that  an  individual  failed  as  of  any  date  to  apply  for 
monthly  insurance  benefits  under  this  title  by  reason  of  misinforma- 
tion provided  to  such  individual  by  any  officer  or  employee  of  the 
Social  Security  Administration  relating  to  such  individuals  eligi- 
bility for  benefits  under  this  title,  such  individual  shall  be  deemed 
to  have  applied  for  such  benefits  on  the  later  of— 

"(A)  the  date  on  which  such  misinformation  was  provided  to 
such  individual,  or 

"(B)  the  date  on  which  such  individual  met  all  requirements 
for  entitlement  to  such  benefits  (other  than  application  there- 
for). ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  misinformation  furnished  after  De- 
cember 1982  and  to  benefits  for  months  after  December  1982. 

(b)  Supplemental  Security  Income. — 

(1)  In  general— Section  1631(e)  of  such  Act  (42  U.S.C. 
1383(e))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(5)  In  any  case  in  which  it  is  determined  to  the  satisfaction  of 
the  Secretary  that  an  individual  failed  as  of  any  date  to  apply  for 
benefits  under  this  title  by  reason  of  misinformation  provided  to 
such  individual  by  any  officer  or  employee  of  the  Social  Security 
Administration  relating  to  such  individual's  eligibility  for  benefits 
under  this  title,  such  individual  shall  be  deemed  to  have  applied 
for  such  benefits  on  the  later  of— 

"(A)  the  date  on  which  such  misinformation  was  provided  to 
such  individual,  or 

"(B)  the  date  on  which  such  individual  met  all  requirements 
for  entitlement  to  such  benefits  (other  than  application  there- 
for).". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  misinformation  furnished  on  or 
after  the  date  of  the  enactment  of  this  Act  and  to  benefits  for 
months  after  the  month  in  which  this  Act  is  enacted. 

SEC.  10303.  SAME-DAY  PERSONAL  INTERVIEWS  AT  FIELD  OFFICES  OF  THE 
SOCIAL  SECURITY  ADMINISTRATION  IN  CERTAIN  CASES 
WHERE  TIME  IS  OF  THE  ESSENCE. 

(a)  Old-Age,  Survivors,  and  Disability  Insurance. — Section 
205  of  the  Social  Security  Act  (42  U.S.C.  405)  is  amended  by  adding 
at  the  end  the  following  new  subsection: 
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"Same-Day  Personal  Interviews  at  Field  Offices  in  Cases  Where 
Time  Is  of  the  Essence 

"(t)  In  any  case  in  which  an  individual  visits  a  field  office  of  the 
Social  Security  Administration  and  represents  during  the  visit  to  an 
officer  or  employee  of  the  Social  Security  Administration  in  the 
office  that  the  individual's  visit  is  occasioned  by — 

"(1)  the  receipt  of  a  notice  from  the  Social  Security  Adminis- 
tration indicating  a  time  limit  for  response  by  the  individual, 
or 

"(2)  the  theft,  loss,  or  nonreceipt  of  a  benefit  payment  under 
this  title, 

the  Secretary  shall  ensure  that  the  individual  is  granted  a  face-to- 
face  interview  at  the  office  with  an  officer  or  employee  of  the  Social 
Security  Administration  before  the  close  of  business  on  the  day  of 
the  visit. ". 

(b)  Supplemental  Security  Income. — Section  1631(e)  of  such  Act 
(42  U.S.C.  1383(e))  is  amended  by  adding  after  the  paragraph  added 
by  section  10302(b)(1)  of  this  Act  the  following  new  paragraph: 

"(6)  In  any  case  in  which  an  individual  visits  a  field  office  of  the 
Social  Security  Administration  and  represents  during  the  visit  to  an 
officer  or  employee  of  the  Social  Security  Administration  in  the 
office  that  the  individual's  visit  is  occasioned  by — 

"(1)  the  receipt  of  a  notice  from  the  Social  Security  Adminis- 
tration indicating  a  time  limit  for  response  by  the  individual, 
or 

"(2)  the  theft,  loss,  or  nonreceipt  of  a  benefit  payment  under 
this  title, 

the  Secretary  shall  ensure  that  the  individual  is  granted  a  face-to- 
face  interview  at  the  office  with  an  officer  or  employee  of  the  Social 
Security  Administration  before  the  close  of  business  on  the  day  of 
the  visit. ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  visits  to  field  offices  of  the  Social  Security  Administration 
on  or  after  January  1,  1990. 

SEC.  10304.  AUTHORITY  TO  AMEND  WAGE  RECORDS  AFTER  EXPIRATION  OF 
TIME  LIMITATION. 

Subparagraph  (H)  of  section  205(c)(5)  of  the  Social  Security  Act 
(42  U.S.C.  405(c)(5)(H))  is  amended  by  striking  "if"  and  all  that  fol- 
lows through  "period". 

SEC.  10305.  STANDARDS  APPLICABLE  IN  CERTAIN  DETERMINATIONS  OF 
GOOD  CAUSE,  FAULT,  AND  GOOD  FAITH. 

(a)  Good  Cause  for  Failure  To  Make  Earnings  Reports 
Timely.— Section  203(1)  of  the  Social  Security  Act  (42  U.S.C.  403(1)) 
is  amended  in  the  last  sentence  by  striking  "Secretary"  and  insert- 
ing "Secretary,  except  that  in  making  any  such  determination,  the 
Secretary  shall  specifically  take  into  account  any  physical,  mental, 
educational,  or  linguistic  limitation  such  individual  may  have  (in- 
cluding any  lack  of  facility  with  the  English  language)". 

(b)  Waivers  of  Recovery  of  Overpayments. — Section  204(b)  of 
such  Act  (42  U.S.C.  404(b))  is  amended  by  adding  at  the  end  the  fol- 
lowing new  sentence:  "In  making  for  purposes  of  this  subsection  any 
determination  of  whether  any  individual  is  without  fault,  the  Secre- 
tary shall  specifically  take  into  account  any  physical,  mental,  edu- 
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cational,  or  linguistic  limitation  such  individual  may  have  (includ- 
ing any  lack  of  facility  with  the  English  language). ". 

(c)  Standard  of  Review  in  Termination  of  Disability  Bene- 
fits—Section  223(f)  of  such  Act  (42  U.S.C.  423(f))  is  amended  by  in- 
serting after  the  first  sentence  in  the  matter  following  paragraph  (4) 
the  following  new  sentence:  "In  making  for  purposes  of  the  preced- 
ing sentence  any  determination  relating  to  fraudulent  behavior  by 
any  individual  or  failure  by  any  individual  without  good  cause  to 
cooperate  or  to  take  any  required  action,  the  Secretary  shall  specifi- 
cally take  into  account  any  physical,  mental,  educational,  or  lin- 
guistic limitation  such  individual  may  have  (including  any  lack  of 
facility  with  the  English  language). ". 

(d)  Continuation  of  Benefits  Pending  Appeal. — Section 
223(g)(2)(B)  of  such  Act  (42  U.S.C.  423(g)(2)(B))  is  amended  by  adding 
at  the  end  the  following  new  sentence:  "In  making  for  purposes  of 
this  subparagraph  any  determination  of  whether  any  individual  s 
appeal  is  made  in  good  faith,  the  Secretary  shall  specifically  take 
into  account  any  physical,  mental,  educational,  or  linguistic  limita- 
tion such  individual  may  have  (including  any  lack  of  facility  with 
the  English  language). ". 

(e)  Supplemental  Security  Income.— Section  1631(c)(1)  of  such 
Act  (42  U.S.C.  1383(c)(1))  is  amended  by  adding  at  the  end  the  fol- 
lowing: "The  Secretary  shall  specifically  take  into  account  any  phys- 
ical, mental,  educational,  or  linguistic  limitation  of  such  individual 
(including  any  lack  of  facility  with  the  English  language)  in  deter- 
mining, with  respect  to  the  eligibility  of  such  individual  for  benefits 
under  this  title,  whether  such  individual  acted  in  good  faith  or  was 
at  fault,  and  in  determining  fraud,  deception,  or  intent. ". 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  determinations  made  on  or  after  July  1,  1990. 

SEC  10306.  NOTICE  REQUIREMENTS. 

(a)  Applicability  to  Blind  Beneficiaries  Under  Title  II  of 
Notice  Standards  Currently  Applicable  to  Blind  Benefici- 
aries Under  Title  XVI. — 

(1)  In  general. — Section  221  of  the  Social  Security  Act  (42 
U.S.C.  421)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"(l)(l)  In  any  case  where  an  individual  who  is  applying  for  or  re- 
ceiving benefits  under  this  title  on  the  basis  of  disability  by  reason 
of  blindness  is  entitled  to  receive  notice  from  the  Secretary  of  any 
decision  or  determination  made  or  other  action  taken  or  proposed  to 
be  taken  with  respect  to  his  or  her  rights  under  this  title,  such  indi- 
vidual shall  at  his  or  her  election  be  entitled  either  (A)  to  receive  a 
supplementary  notice  of  such  decision,  determination,  or  action,  by 
telephone,  within  5  working  days  after  the  initial  notice  is  mailed, 
(B)  to  receive  the  initial  notice  in  the  form  of  a  certified  letter,  or  (C) 
to  receive  notification  by  some  alternative  procedure  established  by 
the  Secretary  and  agreed  to  by  the  individual. 

"(2)  The  election  under  paragraph  (1)  may  be  made  at  any  time, 
but  an  opportunity  to  make  such  an  election  shall  in  any  event  be 
given,  to  every  individual  who  is  an  applicant  for  benefits  under 
this  title  on  the  basis  of  disability  by  reason  of  blindness,  at  the 
time  of  his  or  her  application.  Such  an  election,  once  made  by  an 
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individual,  shall  apply  with  respect  to  all  notices  of  decisions,  deter- 
minations, and  actions  which  such  individual  may  thereafter  be  en- 
titled to  receive  under  this  title  until  such  time  as  it  is  revoked  or 
changed. ". 

(2)  Application  to  current  recipients— Not  later  than 
July  1,  1990,  the  Secretary  of  Health  and  Human  Services  shall 
provide  every  individual  receiving  benefits  under  title  II  of  the 
Social  Security  Act  on  the  basis  of  disability  by  reason  of  blind- 
ness an  opportunity  to  make  an  election  under  section  221(l)(l) 
of  such  Act  (as  added  by  paragraph  (1)). 

(3)  Effective  date. — The  amendment  made  by  this  section 
shall  apply  with  respect  to  notices  issued  on  or  after  July  1, 
1990. 

(b)  Report  Regarding  Notices  in  Languages  Other  Than 
English. — Not  later  than  January  1,  1991,  the  Secretary  of  Health 
and  Human  Services  shall  submit  a  report  to  the  Committee  on 
Ways  and  Means  of  the  House  of  Representatives  and  the  Commit- 
tee on  Finance  of  the  Senate  setting  forth — 

(1)  the  procedures  of  the  Social  Security  Administration  cur- 
rently in  effect  for  issuing  notices  in  languages  other  than  Eng- 
lish to  individuals  who  have  a  limited  capacity  to  communicate 
with  such  Administration  in  English,  and 

(2)  reasonable  options  for  expanding  the  use  of  notices  in  lan- 
guages other  than  English. 

SEC.  10307.  REPRESENTATION  OF  CLAIMANTS. 

(a)  Recording  of  Identity  of  Representatives  in  Electronic 
Information  Retrieval  System. — 

(1)  Old-age,  survivors,  and  disability  insurance. — Section 
206(a)  of  the  Social  Security  Act  (42  U.S.C.  406(a))  is  amended 
by  adding  at  the  end  the  following  new  sentence:  "The  Secretary 
shall  maintain  in  the  electronic  information  retrieval  system 
used  by  the  Social  Security  Administration  a  current  record, 
with  respect  to  any  claimant  before  the  Secretary,  of  the  identity 
of  any  person  representing  such  claimant  in  accordance  with 
this  subsection. ". 

(2)  Supplemental  security  income. — Section  1631(d)(2)  of 
such  Act  (42  U.S.C.  1383(d)(2))  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "The  Secretary  shall  maintain  in 
the  electronic  information  retrieval  system  used  by  the  Social 
Security  Administration  a  current  record,  with  respect  to  any 
claimant  before  the  Secretary,  of  the  identity  of  any  person  rep- 
resenting such  claimant  in  accordance  with  this  paragraph. ". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  take  effect  June  1,  1991. 

(b)  Notification  of  Options  for  Obtaining  Attorneys. — 

(1)  Old-age,  survivors,  and  disability  insurance. — Section 
206  of  such  Act  (42  U.S.C.  406)  is  further  amended  by  adding  at 
the  end  the  following  new  subsection: 
"(c)  The  Secretary  shall  notify  each  claimant  in  writing,  together 
with  the  notice  to  such  claimant  of  an  adverse  determination,  of  the 
options  for  obtaining  attorneys  to  represent  individuals  in  present- 
ing their  cases  before  the  Secretary.  Such  notification  shall  also 
advise  the  claimant  of  the  availability  to  qualifying  claimants  of 
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legal  services  organizations  which  provide  legal  services  free  of 
charge. ". 

(2)  Supplemental  security  income. — Section  1631(d)(2)  of 
such  Act  (42  U.S.C.  1383(d)(2))  is  amended— 

(A)  by  inserting  "(A)"  after  "(2)";  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  The  Secretary  shall  notify  each  claimant  in  writing,  together 
with  the  notice  to  such  claimant  of  an  adverse  determination,  of  the 
options  for  obtaining  attorneys  to  represent  individuals  in  present- 
ing their  cases  before  the  Secretary.  Such  notification  shall  also 
advise  the  claimant  of  the  availability  to  qualifying  claimants  of 
legal  services  organizations  which  provide  legal  services  free  of 
charge. ". 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  with  respect  to  adverse  determinations  made  on 
or  after  January  1,  1991. 

SEC.  10308.  EARNINGS  AND  BENEFIT  STATEMENTS. 

Part  A  of  title  XI  of  the  Social  Security  Act  is  amended  by  adding 
at  the  end  thereof  the  following  new  section: 

"social  security  account  statements 
"Provision  Upon  Request 

"Sec.  1142.  (a)(1)  Beginning  not  later  than  October  1,  1990,  the 
Secretary  shall  provide  upon  the  request  of  an  eligible  individual  a 
social  security  account  statement  (hereinafter  referred  to  as  the 
'statement'). 
"(2)  Each  statement  shall  contain — 

"(A)  the  amount  of  wages  paid  to  and  self-employment  income 
derived  by  the  eligible  individual  as  shown  by  the  records  of  the 
Secretary  at  the  date  of  the  request; 

"(B)  an  estimate  of  the  aggregate  of  the  employee  and  self-em- 
ployment contributions  of  the  eligible  individual  for  old-age, 
survivors,  and  disability  insurance  as  shown  by  the  records  of 
the  Secretary  on  the  date  of  the  request; 

"(C)  a  separate  estimate  of  the  aggregate  of  the  employee  and 
self-employment  contributions  of  the  eligible  individual  for  hos- 
pital insurance  as  shown  by  the  records  of  the  Secretary  on  the 
date  of  the  request;  and 

"(D)  an  estimate  of  the  potential  monthly  retirement,  disabil- 
ity, survivor,  and  auxiliary  benefits  payable  on  the  eligible  indi- 
viduals account  together  with  a  description  of  the  benefits  pay- 
able under  the  medicare  program  of  title  XVIII. 
"(3)  For  purposes  of  this  section,  the  term  'eligible  individual' 
means  an  individual  who — 

"(A)  has  a  social  security  account  number, 

"(B)  has  attained  age  25  or  over,  and 

"(C)  has  wages  or  net  earnings  from  self-employment. 

"Notice  to  Eligible  Individuals 

"(b)  The  Secretary  shall,  to  the  maximum  extent  practicable,  take 
such  steps  as  are  necessary  to  assure  that  eligible  individuals  are  in- 
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formed  of  the  availability  of  the  statement  described  in  subsection 
(a). 

"Mandatory  Provision  of  Statements 

"(c)(1)  By  not  later  than  September  30,  1995,  the  Secretary  shall 
provide  a  statement  to  each  eligible  individual  who  has  attained 
age  60  by  October  1,  1994,  and  who  is  not  receiving  benefits  under 
title  II  and  for  whom  a  current  mailing  address  can  be  determined 
through  such  methods  as  the  Secretary  determines  to  be  appropriate. 
In  fiscal  years  1995  through  1999  the  Secretary  shall  provide  a 
statement  to  each  eligible  individual  who  attains  age  60  in  such 
fiscal  years  and  who  is  not  receiving  benefits  under  title  II  and  for 
whom  a  current  mailing  address  can  be  determined  through  such 
methods  as  the  Secretary  determines  to  be  appropriate.  The  Secre- 
tary shall  provide  with  each  statement  to  an  eligible  individual 
notice  that  such  statement  is  updated  annually  and  is  available 
upon  request 

"(2)  Beginning  not  later  than  October  1,  1999,  the  Secretary  shall 
provide  a  statement  on  a  biennial  basis  to  each  eligible  individual 
who  is  not  receiving  benefits  under  title  II  and  for  whom  a  mailing 
address  can  be  determined  through  such  methods  as  the  Secretary 
determines  to  be  appropriate.  With  respect  to  statements  provided  to 
eligible  individuals  who  have  not  attained  age  50,  such  statements 
need  not  include  estimates  of  monthly  retirement  benefits.  However, 
if  such  statements  provided  to  eligible  individuals  who  have  not  at- 
tained age  50  do  not  include  estimates  of  retirement  benefit 
amounts,  such  statements  shall  include  a  description  of  the  benefits 
(including  auxiliary  benefits)  that  are  available  upon  retirement. ". 

Subtitle  D — Human  Resource  and  Income 
Security  Provisions 

SEC.  10401.  INCREASE  IN  AUTHORIZATION  FOR  CHILD  WELFARE  SERVICES 
UNDER  TITLE  IV-B  OF  THE  SOCIAL  SECURITY  ACT. 

(a)  In  General.— Sections  420(a),  427(b),  474(c)(4)(B),  and 
474(c)(4)(C)  of  the  Social  Security  Act  (42  U.S.C.  620(a),  627(b), 
674(c)(4)(B),  and  674(c)(4)(C))  are  each  amended  by  striking 
"$266,000,000"  and  inserting  "$325,000,000". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1989. 

SEC.  10402.  EXTENSION  AND  PERMANENT  INCREASE  IN  FOSTER  CARE  CEIL- 
ING. 

(a)  Permanent  Increase  in  Appropriations  Level  Which  Trig- 
gers Foster  Care  Ceiling. — Section  474(b)(2)(A)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  674(b)(2)(A))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  clause  (ii); 

(2)  by  striking  the  period  at  the  end  of  clause  (Hi)  and  insert- 
ing ";  and";  and 

(3)  by  adding  at  the  end  the  following  new  clause: 

(iv)  with  respect  to  each  fiscal  year  succeeding  the  fiscal  year 
1989,  only  if  $325,000,000  is  appropriated  under  section  420  for 
such  succeeding  fiscal  year. ". 
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(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1989. 

SEC.  10403.  MISCELLANEOUS  TECHNICAL  CORRECTIONS. 

(a)  Technical  Corrections  Relating  to  the  Family  Support 
Act  of  1988.— 

(1)  Corrections  taking  effect  retroactively. — 

(A) (i)  Section  407(b)(l)(B)(iii)(I)  of  the  Social  Security  Act 
(42  U.S.C.  607(b)(D(B)(iii)(I)),  as  amended  by  section 
202(b)(8)(A),  and  redesignated  by  section  401(b)(1),  of  the 
Family  Support  Act  of  1988,  is  amended  by  striking 
"409(a)(19)(O"  and  inserting  u402(a)(19)(Cy\ 

(ii)  The  amendment  made  by  clause  (i)  shall  take  effect  as 
if  such  amendment  had  been  included  in  section 
202(b)(8)(A)  of  the  Family  Support  Act  of  1988  on  the  date 
of  the  enactment  of  such  Act. 

(B) (i)  Sections  402(a)(30)  and  452(d)(2)(B)  of  the  Social  Se- 
curity Act  (42  U.S.C.  602(a)(S0)  and  652(d)(2)(B))  are  each 
amended  by  striking  "automatic"  and  inserting  "automat- 
ed". 

(ii)  The  amendments  made  by  clause  (i)  shall  take  effect 
as  if  such  amendments  had  been  included  in  section  123(d) 
of  the  Family  Support  Act  of  1988  on  the  date  of  the  enact- 
ment of  such  Act. 

(C) (i)  Section  402(g)(1)(A)  of  the  Social  Security  Act  (42 
U.S.C.  602(g)(1)(A))  is  amended— 

(I)  in  clause  (iv),  by  striking  "includes  a  child  who  is 
(or,  if  needy, "  and  inserting  "received  aid  to  families 
with  dependent";  and 

(II)  in  clause  (v),  by  striking  the  first  comma. 

(ii)  The  amendments  made  by  clause  (i)  shall  take  effect 
as  if  such  amendments  had  been  included  in  section  302(c) 
of  the  Family  Support  Act  of  1988  on  the  date  of  the  enact- 
ment of  such  Act. 

(2)  Correction  taking  effect  prospectively. — Effective 
September  30,  1998,  section  407(d)(1)  of  the  Social  Security  Act 
(42  U.S.C.  607(d)(1))  is  amended  by  striking  "participated"  and 
all  that  follows  and  inserting  "participated  in  a  program  under 
part  F". 

(b)  Technical  Correction  Relating  to  the  Tax  Reform  Act 
of  1986— 

(1)  Correction. — Section  422(b)(1)(A)  of  the  Social  Security 
Act  (42  U.S.C.  622(b)(1)(A))  is  amended  by  striking  "the  individ- 
ual or  agency  designated  pursuant  to  section  2003(d)(1)(C)  to  ad- 
minister or  supervise  the  administration  of  the  State's  services 
program "  and  inserting  "the  individual  or  agency  that  admin- 
isters or  supervises  the  administration  of  the  State's  services 
program  under  title  XX". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  take  effect  as  if  such  amendment  had  been  included  in 
section  1883(e)(1)  of  the  Tax  Reform  Act  of  1986  on  the  date  of 
the  enactment  of  such  Act. 

(c)  Technical  Correction  Relating  to  Section  474(b)(2)(B)  of 
the  Social  Security  Act. — 
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(1)  Correction. — Section  4(a)(1)  of  Public  Law  98-617  is 
amended  to  read  as  follows: 

"(1)(A)  in  paragraphs  (1)  and  (4)(B),  by  striking  out  '1981 
through  1984'  and  inserting  in  lieu  thereof  '1981  through  1985'; 
and 

"(B)  in  paragraph  (2)(B),  by  striking  out  '1982  through  1984' 
and  inserting  in  lieu  thereof  '1981  through  1985'. ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
of  this  subsection  shall  take  effect  as  if  included  in  section  4  of 
Public  Law  98-617  at  the  time  such  section  became  law. 

SEC.  10404.  DEMONSTRATION  PROJECT. 

(a)  Number  of  Projects. — In  order  to  determine  whether,  and  if 
so,  the  extent  to  which,  the  use  of  volunteer  senior  aides  to  provide 
basic  medical  assistance  and  support  to  families  with  moderately  or 
severely  disabled  or  chronically  ill  children  contributes  to  reducing 
the  costs  of  care  for  such  children,  not  more  than  10  communities 
may  conduct  demonstration  projects  under  this  section. 

(b)  Duties  of  the  secretary. — 

(1)  Consideration  of  applications. — The  Secretary  of 
Health  and  Human  Services  (in  this  section  referred  to  as  the 
"Secretary")  shall  consider  all  applications  received  from  com- 
munities desiring  to  conduct  demonstration  projects  under  this 
section. 

(2)  Approval  of  certain  applications. — The  Secretary  shall 
approve  not  more  than  10  applications  to  conduct  projects 
which  appear  likely  to  contribute  significantly  to  the  achieve- 
ment of  the  purpose  of  this  section. 

(3)  Grants. — The  Secretary  shall  make  grants  to  each  com- 
munity the  application  of  which  to  conduct  a  demonstration 
project  under  this  section  is  approved  by  the  Secretary  to  assist 
the  community  in  carrying  out  the  project. 

(c)  Requirements. — Each  community  receiving  a  grant  with  re- 
spect to  a  demonstration  project  under  this  section  shall  conduct  the 
project  in  accordance  with  such  requirements  as  the  Secretary  may 
prescribe. 

(d)  Limitation  on  Authorization  of  Appropriations. — For 
grants  under  this  section,  there  are  authorized  to  be  appropriated  to 
the  Secretary  of  Health  and  Human  Services  not  to  exceed — 

(1)  $1000,000  for  each  of  the  fiscal  years  1990  and  1991;  and 

(2)  $2,000,000  for  each  of  the  fiscal  years  1992,  1993,  and 
1994. 

(e)  Effective  Date. — This  section  shall  take  effect  on  October  1, 
1989. 

SEC.  10405.  AGENT  ORANGE  SETTLEMENT  PAYMENTS  EXCLUDED  FROM 
COUNTABLE  INCOME  AND  RESOURCES  UNDER  FEDERAL 
MEANS-TESTED  PROGRAMS. 

(a)  In  General. — 

(1)  Treatment  of  payments. — The  payments  made  from  the 
Agent  Orange  Settlement  Fund  or  any  other  fund  established 
pursuant  to  the  settlement  in  the  In  re  Agent  Orange  product 
liability  litigation,  M.D.L.  No.  381  (E.D.N.  Y),  shall  not  be  con- 
sidered income  or  resources  in  determining  eligibility  for  the 
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amount  of  benefits  under  any  Federal  or  federally  assisted  pro- 
gram described  in  paragraph  (2). 

(2)  Programs  involved. — The  program  benefits  described  in 
this  paragraph  are — 

(A)  benefits  under  the  supplemental  security  income  pro- 
gram under  title  XVI  of  the  Social  Security  Act; 

(B)  aid  to  families  with  dependent  children  under  a  State 
plan  approved  under  section  402(a)  of  the  Social  Security 
Act; 

(C)  medical  assistance  under  a  State  plan  approved  under 
section  1902(a)  of  the  Social  Security  Act; 

(D)  benefits  under  title  XX  of  the  Social  Security  Act; 

(E)  benefits  under  the  food  stamp  program  (as  defined  in 
section  3(h)  of  the  Food  Stamp  Act  of  1977); 

(F)  benefits  under  the  special  supplemental  food  program 
for  women,  infants,  and  children  established  under  section 
17  of  the  Child  Nutrition  Act  of  1966; 

(G)  benefits  under  section  386  of  the  Older  Americans 
Act; 

(H)  benefits  under  the  National  School  Lunch  Act; 

(I)  benefits  under  any  housing  assistance  program  for 
lower  income  families  or  elderly  or  handicapped  persons 
which  is  administered  by  the  Secretary  of  Housing  and 
Urban  Development  or  the  Secretary  of  Agriculture; 

(J)  benefits  under  the  Low-Income  Home  Energy  Assist- 
ance Act  of  1981; 

(K)  benefits  under  part  A  of  the  Energy  Conservation  in 
Existing  Buildings  Act  of  1976; 

(L)  benefits  under  any  educational  assistance  grant  or 
loan  program  which  is  administered  by  the  Secretary  of 
Education;  and 

(M)  benefits  under  a  State  plan  approved  under  title  I,  X, 
XIV,  or  XVI  of  the  Social  Security  Act. 
(b)  Effective  Date. — Subsection  (a)  shall  take  effect  on  January 
I  1989. 

SEC.  10406.  TREATMENT  OF  TRIENNIAL  REVIEWS  OF  STATE  FOSTER  CARE 
PROTECTIONS  FOR  FISCAL  YEARS  BEFORE  OCTOBER  1,  1990. 

The  Secretary  of  Health  and  Human  Services  shall  not,  before  Oc- 
tober 1,  1990,  reduce  any  payment  to,  withhold  any  payment  from, 
or  seek  any  repayment  from,  any  State  under  part  B  or  E  of  title  IV 
of  the  Social  Security  Act,  by  reason  of  a  determination  made  in 
connection  with  any  triennial  review  of  State  compliance  with  the 
foster  care  protections  of  section  427  of  such  Act  for  any  Federal 
fiscal  year  preceding  fiscal  year  1991. 

TITLE  XI— MISCELLANEOUS 

SEC.  11001.  SECTION  202(b)  EXCEPTION. 

Any  transfer  of  outlays,  receipts,  or  revenues  from  one  fiscal  year 
to  an  adjacent  fiscal  year  that  occurs  pursuant  to  any  provision  of 
this  Act  or  any  amendment  made  by  this  Act  shall  be  considered  a 
necessary  (but  secondary)  result  of  a  significant  policy  change  as 
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provided  in  section  202(b)  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of  1987. 

SEC.  11002.  RESTORATION  OF  FUNDS  SEQUESTERED. 

(a)  Order  Rescinded. — (1)  Upon  the  issuance  of  a  new  final  order 
by  the  President  under  subsection  (b)(3),  the  order  issued  by  the 
President  on  October  16,  1989,  pursuant  to  section  252  of  the  Bal- 
anced Budget  and  Emergency  Deficit  Control  Act  of  1985  is  rescind- 
ed. 

(2)  Except  as  otherwise  provided  in  sections  6001,  6101,  and  6201, 
and  subject  to  subsection  (b),  any  action  taken  to  implement  the 
order  issued  by  the  President  on  October  16,  1989,  shall  be  reversed, 
and  any  sequesterable  budgetary  resource  that  has  been  reduced  or 
sequestered  by  such  order  is  restored,  revived,  or  released  and  shall 
be  available  to  the  same  extent  and  for  the  same  purpose  is  if  an 
order  had  not  been  issued. 

(3)  For  purposes  of  section  702(d)  and  1101(c)  of  the  Ethics  Reform 
Act  of  1989,  the  order  issued  by  the  President  on  October  16,  1989, 
pursuant  to  section  252  of  the  Balanced  Budget  and  Emergency  Def- 
icit Control  Act  of  1985  is  deemed  to  be  rescinded  on  January  31, 
1990. 

(b)  Adjusted  Reduction. — 

(1)  Before  the  close  of  the  fifteenth  calendar  day  beginning 
after  the  date  of  enactment  of  this  Act,  the  Director  of  OMB 
shall  issue  a  revised  report  using  the  exact  budget  baseline  set 
forth  in  the  report  of  October  16,  1989,  and  following  the  re- 
quirements, specifications,  definitions,  and  calculations  re- 
quired by  the  Balanced  Budget  and  Emergency  Deficit  Control 
Act  of  1985  for  the  final  report  issued  under  section  251(c)(2)  for 
fiscal  year  1990,  except  that  the  aggregate  outlay  reduction  to  be 
achieved  shall  be  an  amount  equal  to  $16.1  billion  multiplied 
by  130  divided  by  365.  Calculations  made  to  carry  out  the  pre- 
ceding sentence  shall  take  into  account  the  reductions  and  can- 
cellations achieved  by  paragraphs  (2)  and  (3)  and  shall  not  be 
affected  by  subsection  (d). 

(2)  Notwithstanding  any  provision  of  law  other  than  this 
paragraph,  the  reductions  and  cancellations  in  the  student  loan 
programs  described  in  section  256(c)  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985  achieved  by  the 
order  issued  by  the  President  on  October  16,  1989,  shall  remain 
in  effect  through  December  31,  1989,  and  no  reductions  or  can- 
cellations in  such  programs  shall  be  made  by  the  order  issued 
under  paragraph  (4). 

(3)  Notwithstanding  any  provision  of  law  other  than  this 
paragraph,  any  automatic  spending  increase  suspended  or  can- 
celled by  the  order  issued  by  the  President  on  October  16,  1989, 
shall  be  paid  at  a  rate  that  is  130/365ths  less  than  the  rate 
that  would  have  been  paid  under  the  laws  providing  for  such 
automatic  spending  increase. 

(4)  On  the  date  that  the  Director  submits  a  revised  report  to 
the  President  under  paragraph  (1)  for  fiscal  year  1990,  the 
President  shall  issue  a  new  final  order  to  make  all  of  the  reduc- 
tions and  cancellations  specified  in  such  report  in  conformity 
with  section  252(a)(2)  of  the  Balanced  Budget  and  Emergency 
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Deficit  Control  Act  of  1985.  Such  order  shall  be  deemed  to  have 
become  effective  on  October  16,  1989. 

(c)  Compliance  Report  by  Comptroller  General. — Before  the 
close  of  the  thirtieth  day  beginning  after  the  date  the  President 
issues  a  new  final  order  under  subsection  (b)(4),  the  Comptroller 
General  shall  submit  to  the  Congress  and  the  President  a  compli- 
ance report  setting  forth  the  information  required  under  section  258 
of  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
with  respect  to  such  order. 

(d)  No  Double  Reduction  in  Medicare. — With  respect  to  items 
and  services  described  in  section  6001(a),  6101,  or  6201(a)  for  periods 
for  which  reductions  are  made  pursuant  to  the  respective  sections, 
no  reduction  shall  be  made  under  subsection  (b). 

And  the  Senate  agree  to  the  same. 

From  the  Committee  on  the  Budget,  for  consideration  of 
the  House  bill  (except  title  XI  and  sections  10181  through 
10191),  and  the  Senate  amendment  (except  title  VI),  and 
modifications  committed  to  conference,  and  as  exclusive 
conferees  with  respect  to  any  proposal  to  report  in  total 
disagreement: 

Leon  E.  Panetta, 

Richard  A.  Gephardt, 

Marty  Russo, 

Marvin  Leath, 

Charles  E.  Schumer, 

Barbara  Boxer, 

Jim  Slattery, 

Bill  Frenzel, 

Bill  Gradison, 

Bill  Goodling, 
From  the  Committee  on  the  Budget,  for  consideration  of 
title  XI  and  sections  10181  through  10191  of  the  House  bill, 
and  title  VI  of  the  Senate  amendment,  and  modifications 
committed  to  conference: 

Leon  E.  Panetta, 
Richard  A.  Gephardt, 
Marty  Russo, 
Ed  Jenkins, 
Frank  Guarini, 
Bill  Frenzel, 
Bill  Gradison, 
Wm.  Thomas, 

From  the  Committee  on  Agriculture,  for  consideration  of 
title  I  of  the  House  bill,  and  title  I  of  the  Senate  amend- 
ment, and  modifications  committed  to  conference: 

E  de  la  Garza, 
Dan  Glickman, 
Charles  Stenholm, 
Jerry  Huckaby, 
George  E.  Brown,  Jr., 
Glenn  English, 
Gary  Condit, 
Edward  Madigan, 
E.  Thomas  Coleman, 
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Arlan  Stangeland, 

Bill  Schuette, 
From  the  Committee  on  Agriculture,  for  consideration  of 
subtitle  B  of  title  VI  (except  section  6131)  of  the  House  bill, 
and  modifications  committed  to  conference: 

E  de  la  Garza, 

Jerry  Huckaby, 

Jim  Olin, 

Richard  H.  Stallings, 

Claude  Harris, 

Bill  Sarpalius, 

Ron  Marlenee, 

Sid  Morrison, 

Robert  F.  Smith, 
From  the  Committee  on  Banking,  Finance  and  Urban  Af- 
fairs, for  consideration  of  title  II  of  the  House  bill,  and 
title  II  of  the  Senate  amendment,  and  modifications  com- 
mitted to  conference: 

Henry  Gonzalez, 
Frank  Annunzio, 
Walter  E.  Fauntroy, 
Bruce  A.  Morrison, 
Ben  Erdreich, 
Paul  E.  Kanjorski, 
Chalmers  P.  Wylie, 
Doug  Bereuter, 
Bill  Paxon, 

From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  sections  3000  through  3009  of  the  House  bill,  and 
subtitle  B  of  title  VIII  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

Augustus  F.  Hawkins, 

Pat  Williams, 

William  D.  Ford, 

Major  R.  Owens, 

Charles  A.  Hayes, 

Carl  C.  Perkins, 

Tom  Coleman, 

Steve  Gunderson, 

Paul  Henry, 

Peter  Smith, 

From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  sections  3051  through  3201  and  11851  through 
11894  of  the  House  bill,  and  subtitle  A  of  title  VIII  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

Augustus  F.  Hawkins, 
William  Clay, 
William  D.  Ford, 
Dale  E.  Kildee, 
Geo.  Miller, 
Charles  A.  Hayes, 
Major  R.  Owens, 
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From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  subtitles  D  and  E  of  title  III  of  the  House  bill,  and 
modifications  committed  to  conference: 

Augustus  F.  Hawkins, 

William  D.  Ford, 

George  Miller, 

Dale  E.  Kildee, 

Pat  Williams, 

Major  R.  Owens, 

Tom  Sawyer, 

Nita  M.  Lowey, 

Tom  Tauke, 

Tom  Petri, 

Steve  Gunderson, 

Harris  W.  Fawell, 

Fred  Grandy, 

From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitles  A  through  E  of  title  IV,  subtitle  B  of 
title  X  (except  sections  10101  through  10112,  10171,  10181, 
and  10182),  and  sections  10003,  10005  (except  subsection 
(c)),  10077(d),  10226,  10233,  and  10248  of  the  House  bill,  and 
sections  4001  through  4013,  5201  through  5401,  5501,  and 
5601  (insofar  as  it  relates  to  title  XIX  of  the  Social  Securi- 
ty Act)  of  the  Senate  amendment,  and  modifications  com- 
mitted to  conference: 

John  D.  Dingell, 
Henry  A.  Waxman, 
James  H.  Scheuer, 
Ron  Wyden, 
Terry  L.  Bruce, 
Norman  F.  Lent, 
Edward  R.  Madigan, 
Bob  Whittaker  (except  for 
subtitles  C  and  D  of  title  IV 
and  sections  10183  through 
10191,  10226,  10233,  and  10248 
of  the  House  bill,  and  section 
5501  of  the  Senate 
amendment), 

Provided  that  Mr.  Tauke  is  appointed  in  place  of  Mr.  Dan- 
nemeyer  for  consideration  of  sections  4001  and  10123  of 
the  House  bill,  and  Mr.  Bilirakis  is  appointed  in  place  of 
Mr.  Whittaker  for  consideration  of  sections  10183  through 
10191  of  the  House  bill,  and  Mr.  Nielson  of  Utah  is  ap- 
pointed in  place  of  Mr.  Whittaker  for  consideration  of  sub- 
titles C  and  D  of  title  IV  and  sections  10226,  10233,  and 
10248  of  the  House  bill  and  section  5501  of  the  Senate 
amendment: 

Thomas  J.  Tauke, 
Howard  C.  Nielson, 
From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitle  F  of  title  IV  and  section  6001  of  the 
House  bill,  and  section  4101  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 
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John  D.  Dingell, 
Phil  Sharp, 
Doug  Walgren, 
Billy  Tauzin, 
Jim  Cooper, 
Bill  Richardson, 
John  Bryant, 
Norman  F.  Lent, 
Carlos  J.  Moorhead, 
Bill  Dannemeyer, 
Jack  Fields, 

From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitles  G  and  H  of  title  IV  of  the  House  bill, 
and  section  301  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

John  D.  Dingell, 
Ed  Markey, 
Al  Swift, 
Cardiss  Colons, 
Dennis  E.  Eckart, 
Rick  Boucher, 
Thomas  J.  Manton, 
Norman  F.  Lent, 
Matt  Rinaldo, 
Tom  Tauke 
(except  for  subtitle  G  of  title 
IV  of  the  House  bill), 
Thomas  J.  Bliley,  Jr.  (except  for 
subtitle  G  of  title  IV  of  the 
House  bill), 

From  the  Committee  on  Government  Operations,  for  con- 
sideration of  title  V  and  section  8001  of  the  House  bill,  and 
section  7001  of  the  Senate  amendment,  and  modifications 
committed  to  conference: 

John  Conyers, 
Cardiss  Collins, 
Steve  Neal, 
Ben  Erdreich, 
Albert  G.  Bustamante, 
Gerald  D.  Kleczka, 
Barbara  Boxer, 
Christopher  Shays, 
Peter  Smith, 
Bill  Clinger, 

From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  subtitle  F  of  title  IV  and  title  VI  of  the 
House  bill,  and  section  4101  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

Morris  K.  Udall, 

Geo.  Miller, 

Ed  Markey, 

Austin  J.  Murphy, 

Bruce  F.  Vento, 

Pat  Williams  (except  for 
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subtitles  B  and  C  of  title  VI  of 
the  House  bill), 
Don  Young, 
James  V.  Hansen, 
Provided  that  Mr.  Sharp  is  appointed  in  place  of  Mr.  Wil- 
liams for  consideration  of  subtitles  B  and  C  of  title  VI  of 
the  House  bill: 

Phil  Sharp, 

From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  section  4201  of  the  Senate  amendment, 
and  modifications  committed  to  conference: 

Mo  Udall, 

George  Miller, 

Don  Young, 

From  the  Committee  on  Merchant  Marine  and  Fisheries, 
for  consideration  of  title  VII  of  the  House  bill,  and  sections 
302(b),  303,  and  4201  of  the  Senate  amendment,  and  modi- 
fications committed  to  conference: 

Walter  B.  Jones, 

Gerry  Studds, 

Bill  Hughes, 

Billy  Tauzin, 

Tom  Foglietta, 

D.M.  Hertel, 

Roy  Dyson, 

Bob  Davis, 

Don  Young, 

From  the  Committee  on  Post  Office  and  Civil  Service,  for 
consideration  of  titles  V  and  VIII  and  sections  10004(a)  and 
10004(b)  of  the  House  bill,  and  title  VII  of  the  Senate 
amendment,  and  modifications  committed  to  conference: 

William  D.  Ford, 

William  Clay, 

Pat  Schroeder, 

Mary  Rose  Oakar, 

Gerry  Sikorski, 

Frank  McCloskey, 

Gary  L.  Ackerman, 

Ben  Gilman, 

Frank  Horton, 

Don  Young, 

Tom  Ridge, 

From  the  Committee  on  Public  Works  and  Transportation, 
for  consideration  of  sections  302(a),  304,  and  4301  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

Glenn  M.  Anderson, 
Robert  A.  Roe, 
Norman  Y.  Mineta, 
James  L.  Oberstar, 
Henry  J.  Nowak, 
Doug  Applegate, 
John  Paul  Hammerschmidt, 
Bud  Shuster, 
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Arlan  Stangeland, 
Bill  Cunger, 

From  the  Committee  on  Veterans'  Affairs,  for  consider- 
ation of  title  IX  and  section  11650  (except  subsection  (a))  of 
the  House  bill,  and  title  IX  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

G.V.  Montgomery, 

Don  Edwards, 

Doug  Applegate, 

Lane  Evans, 

Timothy  J.  Penny, 

Harley  O.  Staggers,  Jr., 

J.  Roy  Rowland, 

Bob  Stump, 

John  Paul  Hammerschmidt, 
Chalmers  P.  Wylie, 
Bob  McEwen, 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  subtitle  B  of  title  III  and  title  XI  (except  sections 
11901  through  11903)  of  the  House  bill,  and  the  third  item 
listed  under  miscellaneous  charges  in  the  fee  schedules  set 
forth  in  section  301(a)(1),  title  VI,  and  sections  302,  4004 
through  4013,  and  8001  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

Dan  Rostenkowski, 
Sam  M.  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Harold  Ford, 
Tom  Downey, 
Guy  Vander  Jagt, 
Richard  T.  Schulze, 
From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  subtitle  A  of  title  IV,  sections  4101  (insofar  as  it 
relates  to  section  1142  of  the  Social  Security  Act),  4111, 
and  4121  (insofar  as  it  relates  to  section  1142  of  the  Social 
Security  Act),  and  title  X  (except  sections  10181  through 
10191)  of  the  House  bill,  and  title  V  (except  section  5501)  of 
the  Senate  amendment,  and  modifications  committed  to 
conference: 

Dan  Rostenkowski, 
Sam  M.  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Andrew  Jacobs,  Jr., 
Tom  Downey, 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  sections  10181  through  10191  of  the  House  bill, 
and  modifications  committed  to  conference: 

Dan  Rostenkowski, 

Pete  Stark, 

Brian  Donnelly, 
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William  J.  Coyne, 
J.J.  Pickle, 
Jim  Archer, 
Guy  Vander  Jagt, 
From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  sections  11901  through  11903  of  the  House  bill, 
and  modifications  committed  to  conference: 

Dan  Rostenkowski, 
Tom  Downey, 
Harold  Ford, 
Robert  T.  Matsui, 
Barbara  Kennelly, 
Michael  Andrews, 
Richard  T.  Schulze, 
E.  Clay  Shaw, 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  section  304  of  the  Senate  amendment,  and  modifi- 
cations committed  to  conference: 

Dan  Rostenkowski, 

Tom  Downey, 

Ray  McGrath, 
Managers  on  the  Part  of  the  House. 

From  the  Committee  on  the  Budget: 

Jim  Sasser, 
Don  Riegle, 
Frank  R.  Lautenberg, 
Paul  Simon, 
Terry  Sanford, 
Wyche  Fowler,  Jr., 
Christopher  Dodd, 
Pete  Domenici, 
Chuck  Grassley, 
Bob  Kasten, 

From  the  Committee  on  Agriculture,  Nutrition,  and  For- 
estry: 

Patrick  Leahy, 
David  Pryor, 
David  L.  Boren, 
Richard  G.  Lugar, 
Bob  Dole, 

From  the  Committee  on  Armed  Services: 

Sam  Nunn, 

J.J.  Exon, 

John  Warner, 
From  the  Committee  on  Banking,  Housing,  and  Urban  Af- 
fairs: 

Don  Riegle, 
Alan  Cranston, 
Paul  Sarbanes, 
Chris  Dodd, 
Jim  Sasser, 
Alfonse  D'Amato, 
Phil  Gramm, 
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From  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation: 

Daniel  K.  Inouye, 

Wendell  H.  Ford, 
From  the  Committee  on  Energy  and  Natural  Resources: 

J.  Bennett  Johnston, 

Dale  Bumpers, 

Bill  Bradley, 

Timothy  E.  Wirth, 

James  A.  McClure, 

Malcolm  Wallop, 

Frank  H.  Murkowski, 
From  the  Committee  on  Environment  and  Public  Works: 

quentin  n.  burdick, 

Daniel  Patrick  Moynihan, 

Max  Baucus, 

John  Breaux, 

Alan  K.  Simpson, 

Dave  Durenberger, 
From  the  Committee  on  Finance: 

Lloyd  Bentsen, 

Spark  Matsunaga, 

Daniel  Patrick  Moynihan, 

Max  Baucus, 

George  Miller, 

Don  Riegle, 

John  D.  Rockefeller, 

Bob  Packwood, 

Bob  Dole, 

John  Danforth, 

John  H.  Chafee, 

John  Heinz, 
From  the  Committee  on  Governmental  Affairs: 

John  Glenn, 

David  Pryor, 

Jim  Sasser, 

Ted  Stevens, 

From  the  Committee  on  Labor  and  Human  Resources: 

Edward  M.  Kennedy, 
Claiborne  Pell, 
Howard  M.  Metzenbaum, 
Orrin  G.  Hatch, 
Nancy  Landon  Kassebaum, 

From  the  Committee  on  Veterans'  Affairs: 

Alan  Cranston, 
Spark  Matsunaga, 
Frank  H.  Murkowski, 
Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Senate  to  the  bill  (H.R.  3299)  to  provide  for  rec- 
onciliation pursuant  to  section  5  of  the  concurrent  resolution  on 
the  budget  for  the  fiscal  year  1990,  submit  the  following  joint  state- 
ment to  the  House  and  the  Senate  in  explanation  of  the  effect  of 
the  action  agreed  upon  by  the  managers  and  recommended  in  the 
accompanying  conference  report: 

The  Senate  amendment  struck  cut  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 

TITLE  I— AGRICULTURE  AND  RELATED  PROGRAMS 

Joint  Explantory  Statement  of  the  Committee  of  Conference 
Agricultural  Reconciliation 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Senate  to  Title  I  of  the  bill  (H.R.  3299)  to  pro- 
vide for  agricultural  reconciliation  pursuant  to  the  concurrent  reso- 
lution on  the  budget  for  the  fiscal  year  1990,  submit  the  following 
joint  statement  to  the  House  and  the  Senate  in  explanation  of  the 
effect  of  the  action  agreed  upon  by  the  managers  and  recommend- 
ed in  the  accompanying  conference  report. 

The  Senate  amendment  struck  out  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
and  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 

1.  SHORT  TITLE 

The  Senate  amendment  provides  that  title  I  may  be  cited  as  the 
" Agricultural  Reconciliation  Act  of  1989". 
The  House  bill  contains  no  comparable  provision. 

(415) 
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The  Conference  substitute  adopts  the  Senate  provision.  (Sec. 
1001(a)). 

2.  SOYBEAN,  SUNFLOWER,  AND  SAFFLOWER  PLANTING  PROGRAM  AND 
FEED  GRAIN  ACREAGE  LIMITATION  PROGRAM 

The  House  bill  would  amend  section  504(e)  of  the  Agricultural 
Act  of  1949,  effective  for  the  1990  crops,  by  replacing  it  with  a  new 
section  504(e)  that,  notwithstanding  any  other  provision  of  the  Ag- 
ricultural Act  of  1949,  will  require  the  Secretary,  effective  only  for 
the  1990  crops,  to  permit  producers  on  a  farm  to  plant  soybeans, 
sunflowers,  or  safflowers  on  a  portion  (specified  by  the  producer, 
but  in  any  event  not  more  than  25  percent)  of  the  producers'  1990 
wheat,  feed  grain,  upland  cotton,  extra  long  staple  cotton,  and  rice 
permitted  acreage,  as  determined  by  the  Secretary. 

Under  the  House  bill,  the  Secretary  must — 

(1)  establish  a  sign-up  period  during  which  the  producers  on 
a  farm,  participating  in  the  1990  crop  wheat,  feed  grain, 
upland  cotton,  extra  long  staple  cotton,  or  rice  price  support 
and  production  adjustment  program,  must  state  their  inten- 
tions regarding  use  of  the  increased  planting  provision  under 
the  new  section  504(e)(1); 

(2)  after  termination  of  the  sign-up  period,  estimate  whether, 
based  on  the  anticipated  additional  soybean,  sunflower,  and 
safflower  plantings  for  the  crop,  the  average  market  price  for 
the  1990  crop  of  soybeans  will  be  below  115  percent  of  the  loan 
rate  established  for  the  1989  crop  of  soybeans; 

(3)  reduce  the  percentage  of  permitted  acreage  on  the  farm 
that  may  be  planted  to  soybeans,  sunflowers,  and  safflowers  to 
a  level,  or  prohibit  such  plantings,  as  necessary  to  ensure  that 
the  average  soybean  market  price  does  not  fall  below  115  per- 
cent of  such  loan  rate,  if  the  Secretary  estimates  that  the  aver- 
age market  price  for  the  1990  crop  of  soybeans  will  be  below 
115  percent  of  the  loan  rate;  and 

(4)  submit  to  the  Committee  on  Agriculture  of  the  House  of 
Representatives  and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate  a  statement  setting  forth  the  rea- 
sons for  any  reduction  in  the  permitted  planting  percentage,  or 
prohibition  on  such  plantings,  under  this  paragraph. 

For  the  purposes  of  determining  the  farm  acreage  base  or  the 
crop  acreage  bases  for  the  farm,  any  acreage  on  the  farm  on  which 
soybeans,  sunflowers,  or  safflowers  are  planted  under  new  section 
504(e)  will  be  considered  to  be  planted  to  the  program  crop  for 
which  soybeans,  sunflowers,  or  safflowers  are  substituted. 

In  addition,  the  Secretary — 

(1)  may  not  make  program  benefits  other  than  soybean  or 
sunflower  seed  price  support  loans  and  purchases  available  to 
producers  with  respect  to  acreage  planted  to  soybeans,  sunflow- 
ers, or  safflowers  under  new  section  504(e),  and 

(2)  must  ensure  that  the  crop  acreage  bases  established  for 
the  farm  and  the  farm  acreage  base  are  not  increased  due  to 
such  plantings.  (Sec.  1001(a)) 

The  House  bill  would  also  amend,  effective  only  for  the  1990  crop 
of  feed  grains,  section  l05C(f)(l)(C)  of  the  Agricultural  Act  of  1949 
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by  adding  a  new  clause  (ii)  to  provide  that,  in  the  case  of  the  1990 
crop  of  feed  grains,  if  the  Secretary  estimates,  not  later  than  Sep- 
tember 30,  1989,  that  the  quantity  of  corn  on  hand  in  the  United 
States  on  the  first  day  of  the  marketing  year  for  that  crop  (not  in- 
cluding any  quantity  of  corn  of  that  crop)  will  be — 

(1)  more  than  2,000,000,000  bushels,  the  Secretary  must  pro- 
vide for  an  acreage  limitation  program  (as  described  in  section 
105C(f)(2))  under  which  the  acreage  planted  to  feed  grains  for 
harvest  on  a  farm  would  be  limited  to  the  feed  grain  crop  acre- 
age base  for  the  farm  for  the  crop  reduced  by  not  less  than 
12V2  percent  nor  more  than  20  percent; 

(2)  less  than  2,000,000,000  bushels  but  more  than 
1,800,000,000  bushels,  the  Secretary  must  provide  for  an  acre- 
age limitation  program  (as  described  in  section  105C(f)(2)) 
under  which  the  acreage  planted  to  feed  grains  for  harvest  on 
a  farm  would  be  limited  to  feed  grain  crop  acreage  base  for  the 
farm  for  the  crop  reduced  by  not  less  than  10  percent  nor  more 
than  12%  percent,  or 

(3)  1,800,000,000  bushels  or  less,  the  Secretary  may  provide 
for  an  acreage  limitation  program  (as  described  in  section 
105C(f)(2))  under  which  the  acreage  planted  to  feed  grains  for 
harvest  on  a  farm  would  be  limited  to  the  feed  grain  crop  acre- 
age base  for  the  farm  for  the  crop  reduced  by  not  more  than  10 
percent  (Sec.  1001(b)) 

The  Senate  amendment  contains  a  similar  provision.  (Sec.  1104) 
The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  that  would  strike  "115  percent"  every  place  it  appears 
and  replace  it  with  "110  percent".  (Sec.  1002) 

The  Managers  remain  concerned  about  any  potentially  detrimen- 
tal effects  on  soybean  producers'  incomes  if  additional  plantings 
cause  soybean  prices  to  fall  below  the  trigger  level.  The  Managers 
believe  that  if,  after  implementing  the  program,  soybean  prices  fall 
below  120  percent  of  the  loan  rate  established  for  the  1989  crop 
soybeans,  or  $5.43  per  bushel,  the  Secretary  of  Agriculture  should 
further  promote  the  export  of  vegetable  oil  through  the  Export  En- 
hancement Program  or  other  programs  in  order  to  boost  the 
demand  for  oilseeds. 

3.  DEFICIENCY  PAYMENTS  FOR  1990  CROPS 

(a)  The  House  bill  would  amend,  effective  only  for  the  1990  crop 
of  wheat,  feed  grains  and  rice,  sections  101A(c)(l)(A),  and  107D(a)(4) 
of  the  Agricultural  Act  of  1949  to  require  the  Secretary  of  Agricul- 
ture to — 

(1)  at  the  end  of  the  first  5  months  of  the  marketing  year  for 
the  1990  crops  of  wheat,  feed  grains,  and  rice,  estimate  the 
total  amount  of  deficiency  payments  due  to  producers  for  the 
1990  crop,  and 

(2)  make  available  to  producers  no  later  than  the  end  of  the 
first  6  months  of  the  marketing  year  for  the  crop  an  interim 
deficiency  payment  in  an  amount  not  less  than  the  amount  de- 
termined by  multiplying  such  estimate  by  80  percent  and  then 
subtracting  any  advance  deficiency  payments  paid  to  the  pro- 
ducer pursuant  to  section  107C  for  such  crop. 
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If  the  total  deficiency  payment  payable  to  producer  for  a  crop  of 
wheat,  food  grains,  and  rice,  as  finally  determined  by  the  Secretary 
under  the  Agricultural  Act  of  1949,  is  less  than  the  amount  paid  to 
the  producer  as  an  advance  deficiency  payment  under  section  107C 
and  an  interim  deficiency  payment  for  the  crop,  the  producer  must 
refund  an  amount  equal  to  the  difference  between  the  amounts 
paid  and  the  amount  finally  determined  by  the  Secretary  to  be  pay- 
able to  the  producer  as  a  deficiency  payment  for  the  crop.  If  the 
Secretary  determines  that  deficiency  payments  will  not  be  made, 
available  to  producers  on  a  crop  with  respect  to  which  interim  defi- 
ciency payments  already  have  been  made  the  producers  who  re- 
ceived such  interim  payments  must  refund  the  payments.  (Sees. 
1002(a),  1002(b),  and  1002(c)) 

In  addition,  the  HJouse  bill  will  amend — 

(1)  section  101A(c)(l)(C)  of  the  Agricultural  Act  of  1949  to  re- 
quire that  the  payment  rate  for  rice  be  the  amount  by  which 
the  established  price  for  the  crop  of  rice  exceeds  the  higher 
of— 

(A)  the  national  average  market  price  received  by  pro- 
ducers during  the  marketing  year  for  such  crop,  as  deter- 
mined by  the  Secretary,  or 

(B)  the  loan  level  determined  for  the  crop  (Sec. 
1002(a)(3)); 

(2)  section  105C(c)(D(C)  of  the  Agricultural  Act  of  1949  to  re- 
quire that  the  payment  rate  for  corn  be  the  amount  by  which 
the  established  price  for  the  crop  of  corn  exceeds  the  higher 
of— 

(A)  the  national  weighted  average  market  price  received 
by  producers  during  the  marketing  year  for  the  crop,  as 
determined  by  the  Secretary,  or 

(B)  the  loan  level  determined  for  the  crop,  prior  to  any 
adjustment  made  under  section  105C(a)(3)  for  the  market- 
ing year  for  the  crop  of  corn  (Sec.  1002(b)(1)(B)); 

(3)  section  107D(c)(l)(D)(i)  of  the  Agricultural  Act  of  1949  to 
require  the  payment  rate  for  wheat  be  the  amount  by  which 
the  established  price  for  the  crop  of  wheat  exceeds  the  higher 
of— 

(A)  the  national  weighted  average  market  price  received 
by  producers  during  the  marketing  year  for  such  crop,  as 
determined  by  the  Secretary,  or 

(B)  the  loan  level  determined  for  such  crop,  prior  to  any 
adjustment  made  under  subsection  107D(a)(4)  for  the  mar- 
keting year  for  the  crop  of  wheat.  (Sec.  1002(c)(3)) 

The  Senate  amendment  would  amend  the  Agricultural  Act  of 
1949  by  adding  a  new  section  425  to  provide  that  the  amount  of  de- 
ficiency payments  made  available  to  producers  of  the  1990  crop  of 
wheat,  feed  grains,  upland  cotton,  and  rice  under  sections  107D(c), 
105C(c),  103A(c),  and  101A(c)  of  the  Agricultural  Act  of  1949  shall 
be  reduced  as  follows: 

(1)  2.33  cents  per  bushel  for  wheat; 

(2)  2.33  cents  per  bushel  for  corn  (and  a  comparable  amount 
for  other  feed  grains,  as  determined  by  the  Secretary); 

(3)  .515  cents  per  pound  for  upland  cotton;  and 

(4)  5.15  cents  per  hundredweight  for  rice. 
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In  addition  the  Senate  amendment  would  require  the  Secretary, 
to  the  extent  practicable,  to  apply  this  reduction  in  payments  to 
any  advance  deficiency  payment  made  available  to  producers  of  the 
1990  crops  under  section  107C  of  the  Agricultural  Act  of  1949.  (Sec. 
1103(a)) 

The  Senate  amendment  would  also  amend  section  107C(a)(2)(G)  of 
the  Agricultural  Act  of  1949  to  require  the  Secretary,  in  calculat- 
ing any  refund  that  might  be  owed  by  a  producer  under  that  sec- 
tion, to  take  into  consideration  any  reduction  in  the  payment  made 
under  new  section  425.  (Sec.  1103(b)) 

The  Conference  substitute  adopts  the  Senate  provision.  (Sec. 
1003(a)) 

(b)  The  House  bill  would  make  a  technical  correction  in  a  cross 
reference  in  section  105C(c)(l)(D)(i)  of  the  Agricultural  Act  of  1949 
(7  U.S.C.  1444e(c)(l)(D)(i)),  effective  for  the  1986  through  1990  crops 
of  feed  grains,  by  striking  "(a)(4)"  and  inserting  "(a)(3)".  (Sec.  1002 
(b)(2)) 

The  Senate  amendment  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision.  (Sec. 
1003(b)) 

4.  RICE  AND  UPLAND  COTTON  OPTIONAL  ACREAGE  DIVERSION 

The  House  bill  would  amend,  effective  only  for  the  1990  crop  of 
rice  and  upland  cotton,  sections  101A(c)(l)(B)  and  103A(c)(l)(B)  of 
the  Agricultural  Act  of  1949  to  provide  that  producers,  notwith- 
standing any  other  provision  of  section  101A  or  103A,  respectively, 
of  the  Agricultural  Act  of  1949,  who  elect  to  devote  all  or  a  portion 
of  the  permitted  rice  or  upland  cotton  acreage  of  the  farm  to  con- 
servation uses  (or  other  uses  as  provided  in  the  Act)  will  receive 
deficiency  payments  on  the  acreage  that  is  considered  to  be  planted 
to  rice  or  upland  cotton,  as  the  case  may  be,  and  will  be  eligible  for 
payments  under  section  101A(c)(l)(B)  or  section  103A(c)(l)(B),  re- 
spectively, for  the  crop. 

Such  payments  may  not  be  established  at  less  than  the  projected 
deficiency  payment  rate  for  the  crop,  as  determined  by  the  Secre- 
tary. The  projected  payment  rate  for  the  crop  must  be  announced 
by  the  Secretary  prior  to  the  period  during  which  rice  and  upland 
cotton  producers  may  agree  to  participate  in  the  production  adjust- 
ment program  for  the  crop. 

The  Secretary  must  implement  these  provisions  in  such  a 
manner  as  to  minimize  the  adverse  effect  on  agribusiness  and 
other  agriculturally  related  economic  interests  within  any  county, 
State,  or  region.  In  carrying  out  these  provisions,  the  Secretary  is 
authorized  to  restrict  the  total  amount  of  rice  or  upland  cotton 
acreage  that  may  be  taken  out  of  production  under  the  "0/92  pro- 
gram", taking  into  consideration  the  total  amount  of  acreage  that 
has  or  will  be  removed  from  production  under  other  price  support, 
production  adjustment,  or  conservation  program  activities. 

No  restrictions  on  the  amount  of  acreage  that  may  be  taken  out 
of  production  in  accordance  with  the  "0/92  program"  in  a  crop 
year  shall  be  imposed  in  the  case  of  a  county  in  which  producers 
were  eligible  to  receive  disaster  emergency  loans  under  section  321 
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of  the  Consolidated  Farm  and  Rural  Development  Act  (7  U.S.C. 
1961)  as  a  result  of  a  disaster  that  occurred  during  the  crop  year. 

In  addition,  the  House  bill  will  make  conforming  amendments  to 
sections  101A(c)(l)(B)(iv)  and  103A(c)(l)(B)(iv)  of  such  Act  to  provide 
that  the  rice  and  upland  cotton  crop  acreage  bases  and  farm  pro- 
gram payment  yields  of  the  farm  will  not  be  reduced  due  to  the 
fact  that  such  portion  (or  all)  of  the  permitted  acreage  of  the  farm 
was  devoted  to  conserving  uses  (except  as  provided  in  section 
101A(c)(l)(G),  or  section  103A(c)(l)(G))  under  the  "0/92  program". 
(Sees.  1003(a)  and  1003(b)) 

The  House  bill  will  also  require  the  Secretary  of  Agriculture,  not 
later  than  180  days  after  the  date  of  enactment  of  the  Act,  to  issue 
regulations  implementing  the  amendments  made  by  section  1003. 
These  regulations  must  ensure,  to  the  maximum  extent  practica- 
ble, that  the  programs  authorized  under  section  1003  will  not  ad- 
versely affect  the  relationships  between  landlords  and  tenants,  re- 
garding any  crop  acreage  base  entered  into  such  programs,  in  exist- 
ence on  the  date  of  enactment  of  the  Act.  (Sec.  1003(c)) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  House  provision. 

5.  REPAYMENT  OF  ADVANCE  DEFICIENCY  PAYMENTS 

The  House  bill  would  amend  section  201(b)(4)  of  the  Disaster  As- 
sistance Act  of  1988  to  provide  that  for  the  1988  crops  of  wheat, 
feed  grains,  upland  cotton,  and  rice,  notwithstanding  the  provisions 
of  section  107C(a)(2)(I)  of  the  Agricultural  Act  of  1949,  if  the  Secre- 
tary determines  that  any  portion  of  the  advance  deficiency  pay- 
ment made  to  producers  for  the  1988  crop  under  section  107C  of 
the  Agricultural  Act  of  1949  must  be  refunded,  the  refund  must  not 
be  required  prior  to  December  31,  1989,  for  producers  of  1988  or 
1989  crop  wheat,  feed  grains,  upland  cotton,  or  rice  if  such  produc- 
ers suffered  losses  of  1988  or  1989  crops  due  to  a  natural  disaster  in 
1988  or  1989.  (Sec.  1004) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  a 
technical  amendment.  Under  the  Conference  substitute,  producers 
would  not  have  to  refund  any  1988  deficiency  payments  until — 

(1)  December  31,  1989,  if  such  producers  suffered  losses  of 
1988  or  1989  crops  due  to  a  natural  disaster  in  1988  or  1989;  or 

(2)  July  31,  1990,  for  that  portion  of  the  crop  for  which  a  dis- 
aster payment  is  made  under  the  Disaster  Assistance  Act  of 
1988.  (Sec.  1004) 

6.  MORATORIUM  ON  CONSERVATION  RESERVE  PROGRAM 

The  House  bill  would  amend  section  1231(a)  of  the  Food  Security 
Act  of  1985  by  extending  the  conservation  reserve  program  through 
the  1992  crop  and  adding  a  new  provision  that  will  prohibit  the 
Secretary  of  Agriculture  from  entering  into  contracts  to  assist 
owners  and  operators  of  highly  erodible  cropland  in  conserving  and 
improving  the  soil  and  water  resources  of  their  farms  or  ranches 
during  the  period  beginning  on  October  1,  1989  through  December 
31,  1990. 
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In  addition,  the  House  bill  would  amend  section  1231(b)  of  the 
Food  Security  Act  of  1985  to  provide  that  the  Secretary  must  enter 
into  contracts  with  owners  and  operators  of  farms  and  ranches  con- 
taining highly  erodible  cropland  to  place  in  the  conservation  re- 
serve— 

(1)  during  the  1986  through  1989  crop  years,  a  total  of  not 
less  than  30,  nor  more  than  45,  million  acres,  and 

(2)  during  the  1986  through  1992  crop  years,  a  total  of  not 
less  than  40,  nor  more  than  45,  million  acres.  (Sec.  1005) 

The  Senate  amendment  contains  no  comparable  provision. 
The  Conference  substitute  deletes  the  House  provision. 

7.  REDUCTION  OF  EXPENDITURES  UNDER  EXPORT  ENHANCEMENT 
PROGRAM  AND  FOR  TARGETED  EXPORT  ASSISTANCE 

(a)  The  House  bill  would  prohibit,  during  the  fiscal  year  ending 
September  30,  1989,  the  Commodity  Credit  Corporation,  except  to 
the  extent  provided  for  under  section  4301  of  the  Agricultural  Com- 
petitiveness and  Trade  Act  of  1988,  from  making  available  to  ex- 
porters, processors,  or  foreign  importers  under  the  authority  of  sec- 
tion 5(f)  of  the  Commodity  Credit  Corporation  Charter  Act  more 
than  $523,000,000  in  commodities  of  the  Corporation  to  enhance 
the  export  of  United  States  commodities  by  making  the  price  of 
such  commodities  competitive  in  the  world  market.  (Sec.  1006(a)(1)) 

The  Senate  amendment  contains  a  similar  provision  except  that 
expenditures  under  such  program  are  limited  to  $650,000,000  for 
fiscal  year  1990.  (Sec.  1201) 

The  Conference  substitute  adopts  the  House  bill  with  an  amend- 
ment providing  for  a  limitation  of  $566,000,000  on  the  expenditures 
under  such  program  for  fiscal  year  1990.  (Sec.  1005(a)) 

(b)  The  House  bill  would  require,  during  each  of  the  fiscal  years 
ending  September  30,  1990,  September  30,  1991,  and  September  30, 
1992,  the  Commodity  Credit  Corporation,  in  carrying  out  the  export 
enhancement  program  established  pursuant  to  section  5(f)  of  the 
Commodity  Credit  Corporation  Charter  Act,  to  promote  the  export 
of  the  United  States  meat,  including  poultry  products,  to  commis- 
saries on  military  installations  in  the  European  Community. 

The  Corporation  must  make  available  for  this  purpose — 

(1)  not  less  than  $14,000,000  in  funds  or  commodities  for  the 
fiscal  year  ending  September  30,  1990, 

(2)  not  less  than  $9,300,000  in  funds  or  commodities  for  the 
fiscal  year  ending  September  30,  1991,  and 

(3)  not  less  than  $4,600,000  in  funds  or  commodities  for  the 
fiscal  year  ending  September  30,  1992. 

However,  funds  or  commodities  will  be  made  available  under  this 
provision  only  to  the  extent  that  funds  are  made  available  by  the 
Department  of  Defense  for  the  costs  of  transporting  the  meat  to 
the  commissaries.  In  addition,  section  4  of  the  Act  will  not  apply  to 
services  performed,  losses  sustained,  operating  costs  incurred,  or 
commodities  purchased  or  delivered  by  the  Commodity  Credit  Cor- 
poration pursuant  to  these  provisions.  (Sec.  1006(a)(2)) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  House  provision. 
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(c)  The  House  bill  would  amend  section  1124(a)  of  the  Food  Secu- 
rity Act  of  1985  regarding  targeted  export  assistance  to  require  the 
Secretary  of  Agriculture,  for  export  activities  authorized  to  be  car- 
ried out  by  the  Secretary  or  the  Commodity  Credit  Corporation,  to 
use  under  section  1124  for  the  1990  fiscal  year  $200,000,000  of  the 
funds  of,  or  commodities  owned  by,  the  Corporation.  (Sec.  1006(b)) 

The  Senate  amendment  contains  a  similar  provision  except  that 
expenditures  under  the  TEA  program  are  limited  to  $225,000,000 
for  the  1990  fiscal  year.  (Sec.  1202) 

The  Conference  substitute  adopts  the  House  bill.  (Sec.  1005(b)) 

8.  EXTENSION  ON  SALE  OF  RURAL  DEVELOPMENT  LOANS 

The  House  bill  would  amend  section  1001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  by  adding  a  new  subsection  (h)  to  re- 
quire the  Secretary  of  Agriculture,  notwithstanding  the  provisions 
of  section  633  of  the  Rural  Development,  Agriculture,  and  Related 
Agencies  Appropriations  Act,  1989  to  offer  to  the  issuer  of  any 
unsold  note  or  other  obligation  described  in  new  subsection 
1001(h)(2)(A)  for  which  such  issuer  made  the  good  faith  deposit  de- 
scribed in  section  1001(h)(2)(A)  the  opportunity  to  purchase  such 
note  or  other  obligation  consistent  with  the  provisions  of  section 
1001(h)  and  sections  1001(f)(2)  and  1001(f)(3). 

The  provisions  of  new  section  1001(h)  will  apply  only  to  those  is- 
suers who: 

(1)  on  or  before  March  9,  1989  made  a  good  faith  deposit  with 
the  Secretary  to  purchase  a  note  or  other  obligation  held  in 
the  Rural  Development  Insurance  Fund;  and 

(2)  otherwise  meet  all  applicable  eligibility  criteria,  as  the 
criteria  existed  prior  to  May  9,  1989,  at  the  time  such  purchase 
occurs  under  this  subsection. 

The  opportunity  to  purchase  any  such  note  or  other  obligation 
will  be  held  open,  under  the  policies  and  procedures  in  effect  under 
sections  1001(f)(2)  and  1001(f)(3)  immediately  prior  to  May  9,  1989, 
for  150  days  after  the  date  of  enactment  of  new  section  1001(h).  In 
addition,  the  Secretary — 

(1)  is  prohibited  from  requiring  any  further  good  faith  depos- 
it from  issuers  who  qualify  under  new  section  1001(h), 

(2)  must  notify  eligible  issuers  of  the  opportunity  afforded 
under  new  section  1001(h)  within  thirty  days  after  enactment 
of  section  1001(h),  and 

(3)  may  require  such  issuers  to  express  an  intention  to  pur- 
chase their  note  or  other  obligation  by  a  date  certain.  (Sec. 
1007) 

The  Senate  amendment  contains  no  comparable  provision. 
The  Conference  substitute  deletes  the  House  provision 

9.  FARM  CREDIT 

(a)  The  House  bill  would  amend  section  255(g)(1)(A)  of  the  Bal- 
anced Budget  and  Emergency  Deficit  Control  Act  of  1985  to  exempt 
interest  payments  from  the  Secretary  of  the  Treasury  to  the  Farm 
Credit  System  Financial  Assistance  Corporation  from  reduction 
under  any  order  issued  under  part  C — Emergency  Powers  To  Elimi- 
nate Deficits  In  Excess  Of  Maximum  Deficit  Amount.  (Sec.  1008(a)) 
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The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  House  provision. 

(b)  The  House  bill  would  repeal  section  646  of  the  Rural  Develop- 
ment, Agriculture,  and  Related  Agencies  Appropriations  Act,  1989, 
and  retain  the  off  budget  status  of  the  Farm  Credit  System  Finan- 
cial Assistance  Corporation.  (Sec.  1008(b)) 

The  Senate  amendment  would  delay  the  effective  date  of  amend- 
ments made  to  the  Farm  Credit  Act  of  1971  by  section  646  of  the 
Rural  Development,  Agriculture,  and  Related  Agencies  Appropria- 
tions Act  of  1989  until  October  1,  1992. 

In  addition,  the  Senate  amendment  would  provide  that,  until  Oc- 
tober 1,  1992,  the  Financial  Assistance  Corporation  shall  pay,  out 
of  the  Trust  Fund  established  under  section  6.25  of  the  Farm 
Credit  Act  of  1971,  to  each  of  the  institutions  of  the  Farm  Credit 
System  that  purchased  stock  in  the  Financial  Assistance  Corpora- 
tion under  section  6.29  of  the  Farm  Credit  Act  of  1971,  four  annual 
payments. 

The  annual  payments  provided  for  by  this  provision  shall  be 
made  available  as  soon  as  practicable  after  October  1  of  each  of  the 
calendar  years  1989  through  1992. 

The  first  annual  payment  made  available  under  this  section  shall 
be  in  an  amount  equal  to — 

(1)  a  percentage  equal  to  1.5  times  the  average  rate  of  inter- 
est received  by  the  Financial  Assistance  Corporation  from 
March  30,  1988  through  September  30,  1989;  times 

(2)  the  difference  between  $177,000,000  and  4.4  percent  of  the 
cumulative  amount  of  the  bonds  issued  by  the  Financial  Assist- 
ance Corporation  through  September  30,  1989. 

The  second,  third,  and  fourth  payments  made  available  under 
this  subsection  will  be  in  an  amount  equal  to— 

(1)  a  percentage  equal  to  the  average  rate  of  interest  re- 
ceived by  the  Financial  Assistance  Corporation  during  each  of 
the  fiscal  years  1990  through  1992;  times 

(2)  the  difference  between,  $177,000,000  and  4.4  percent  of 
the  cumulative  amount  of  the  bonds  issued  through  September 
30  of  each  of  such  fiscal  years. 

Annual  payments  due  under  this  provision  shall  be  made  avail- 
able to  each  institution  described  in  paragraph  (1)  in  an  amount 
equal  to  the  total  amount  of  annual  payments  to  be  made  available 
times  the  ratio  of  the  amount  of  stock  each  institution  purchased 
divided  by  $177,000,000.  (Sec.  1301) 

The  Conference  substitute  adopts  the  Senate  provision.  (Sec. 
1006) 

10.  SENSE  OF  CONGRESS  REGARDING  THE  NATIONAL  FINANCE  CENTER 

The  House  bill  provides  that  it  is  the  sense  of  Congress  that  the 
Secretary  of  Agriculture  should  examine  carefully  the  working  cap- 
ital fund  established  pursuant  to  7  U.S.C.  2235  as  it  relates  to  the 
National  Finance  Center  to  determine — 

(1)  the  appropriate  level  at  which  the  working  capital  fund 
should  be  funded;  and 

(2)  if  the  working  capital  fund  is  currently  funded  at  an  ex- 
cessive level.  (Sec.  1009) 
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The  Senate  amendment  contains  no  comparable  provision. 
The  Conference  substitute  deletes  the  House  provision. 

11.  LIMITATION  ON  OUTLAYS  OF  DISASTER  ASSISTANCE  ACT  OF  1989 

The  House  bill  would  amend  the  Disaster  Assistance  Act  of  1989 
to  provide  for  a  specified  reduction  in  deficiency  payments  for  the 
1990  crop  of  wheat,  feed  grains,  upland  cotton,  and  rice  if  the  area 
planted  in  the  U.S.  to  the  1989  crop  of  barley  is  greater  than 
9,290,000  acres  and  to  1989  crop  of  oats  is  greater  than  12,500,000 
acres  as  reported  in  USDA's  October  crop  production  report.  To  the 
extent  practicable,  the  reduction  is  to  be  applied  to  advance  defi- 
ciency payments  for  the  1990  crop. 

Deficiency  payments  are  to  be  reduced  as  follows: 

(1)  9.7  cents  per  bushel  for  corn  (a  comparable  amount  for 
other  feed  grains,  as  determined  by  the  Secretary); 

(2)  9.7  cents  per  bushel  for  wheat; 

(3)  2.2  cents  per  pound  for  upland  cotton;  and 

(4)  21.6  cents  per  cwt.  for  rice.  (Sec.  1010) 

The  Senate  amendment  contains  no  comparable  provision. 
The  Conference  substitute  deletes  the  House  provision. 

12.  COTTON  ACREAGE  REDUCTION  PROGRAM 

The  Senate  amendment  would  authorize  the  Secretary  of  Agri- 
culture, if  1990  cotton  stocks  are  estimated  to  be  over  7  million 
bales,  to  establish  a  maximum  acreage  reduction  program  for  the 
1990  crop  of  upland  cotton  of  up  to  30%.  (Sec.  1101) 

The  House  bill  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  Senate  provision. 

13.  PURCHASE  PRICE  FOR  NON-FAT  DRY  MILK  AND  BUTTER 

The  Senate  amendment  would  amend  section  201(d)  of  the  Agri- 
cultural Act  of  1949  to  require  the  Secretary,  in  carrying  out  the 
price  support  program  for  milk  during  the  1990  calendar  year,  to 
offer  to  purchase  butter  for  not  less  than  $1.10  per  pound  and  to 
purchase  non-fat  dry  milk  for  not  less  than  $0.8475  per  pound.  The 
Secretary  is  authorized  to  allocate  the  rate  of  price  support  be- 
tween the  purchase  prices  for  nonfat  dry  milk  and  butter  in  such 
manner  as  the  Secretary  determines  will  result  in  the  lowest  level 
of  expenditures  by  the  Commodity  Credit  Corporation,  and  must 
notify  the  House  Agriculture  Committee  and  the  Senate  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  such  determination. 

The  Senate  amendment  would  amend  section  201(d)(1)  of  the  Ag- 
ricultural Act  of  1949  to  eliminate  the  50  cent  reduction  in  the  sup- 
port price  of  milk  in  calendar  year  1990  that  would  occur  if  the 
Secretary  estimated  that  the  level  of  purchases  of  milk  and  the 
products  of  milk  will  exceed  5,000,000,000  pounds  (milk  equivalent) 
on  January  1,  1990.  (Sec.  1102) 

The  House  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  Senate  amendment  with  an 
amendment.  The  Conference  substitute  would  amend  section  201(d) 
of  the  Agricultural  Act  of  1949  to  require  the  Secretary,  in  carry- 
ing out  this  paragraph  during  calendar  year  1990,  to  offer  to  pur- 
chase butter  for  not  more  than  $1.10  per  pound,  except  that  the 
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Secretary  may  allocate  the  rate  of  price  support  between  the  pur- 
chase prices  for  nonfat  dry  milk  and  butter  in  such  manner  as  the 
Secretary  determines  will  result  in  the  lowest  level  of  expenditures 
by  the  Commodity  Credit  Corporation  and  shall  notify  the  Commit- 
tee on  Agriculture  of  the  House  of  Representatives  and  the  Com- 
mittee on  Agriculture,  Nutrition,  and  Forestry  of  the  Senate  of 
such  determination. 

The  Conference  substitute  would  also  amend  section 
201(d)(l)(D)(i)  of  the  Agricultural  Act  of  1949  to  make  the  mandato- 
ry 50  cent  price  support  cut  discretionary.  (Sec.  1007) 

The  Managers  of  the  Conference  direct  the  Secretary  of  Agricul- 
ture, when  making  the  determination  required  under  section 
201(d)(l)(D)(i),  to  calculate  purchases  on  both  a  fat  solids  and  total 
solids  basis  and  report  these  calculations  to  the  House  Committee 
on  Agriculture  and  the  Senate  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry. 

The  Managers  note  that  on  March  29,  1989,  Congress  enacted 
P.L.  101-7  which  resulted  in  budget  savings  in  the  dairy  program 
of  $25,000,000.  These  savings  are  included  in  the  reconciliation  sav- 
ings for  agriculture  and  related  programs. 

14.  CALCULATION  OF  PREMIUMS  BY  FARM  CREDIT  SYSTEM  INSURANCE 

CORPORATION 

The  Senate  amendment  would  amend  section  5.55  of  the  Farm 
Credit  Act  of  1971  to  provide  that  until  the  aggregate  of  amounts 
in  the  Farm  Credit  Insurance  Fund  exceeds  the  secure  base 
amount,  the  annual  premium  due  from  any  insured  system  bank 
for  any  calendar  year  shall  be  equal  to  the  sum  of— 

(1)  the  annual  average  principal  outstanding  (as  adjusted 
below)  for  such  year  on  loans  made  by  the  bank  that  are  in  ac- 
crual status  multiplied  by  0.0015;  and 

(2)  the  annual  average  principal  outstanding  (as  adjusted 
below)  for  such  year  on  loans  made  by  the  bank  that  are  in 
non-accrual  status  multiplied  by  0.0025. 

The  Corporation  under  procedures  and  criteria  established  by 
regulation,  shall  adjust  downward  the  annual  average  principal 
outstanding  for  a  bank  during  a  year  to  exclude  from  the  calcula- 
tion of  premiums  all  or  a  portion  of  any  principal  outstanding  on 
Government-guaranteed  loans  made  by  the  bank,  as  appropriate  on 
an  actuarial  basis  to  more  accurately  reflect  the  reduced  risks  asso- 
ciated with  such  loans  for  the  holders  of  insured  obligations  of  in- 
sured System  banks. 

The  amendments  made  by  this  section  are  to  become  effective  on 
January  1,  1989.  (Sec.  1302) 

The  House  bill  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  Senate  provision. 
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TITLE  II— STUDENT  LOAN  AND  PENSION  FIDUCIARY 
AMENDMENTS 

Student  Loan  Provisions 
section  2003.  changes  in  the  supplemental  loans  for  students 

PROGRAM 

This  section  denies  SLS  eligibility  to  any  undergraduate  student 
attending  an  institution  with  a  cohort  default  rate  greater  than  or 
equal  to  30  percent.  In  addition,  this  section  instructs  the  Secretary 
to  promulgate  regulations  designed  to  prevent  an  institution  from 
evading  the  limitations  imposed  by  this  section.  The  Conferees  are 
aware  that,  in  the  past,  institutions  have  attempted  to  modify  their 
default  rates  through  the  use  of  such  measures  as  branching,  or 
consolidation,  and  that  the  Department  has  taken  steps  to  prevent 
this  practice.  By  requiring  the  Secretary  to  promulgate  regulations, 
the  Conferees  do  not  intend  to  interfere  with  any  authority  that 
the  Department  may  already  have  to  prevent  such  actions.  Howev- 
er, the  Conferees  are  aware  that  under  the  current  practices  of  the 
Department,  an  institution  could  modify  its  default  rate  through  a 
change  in  ownership  or  control.  This  section  is  intended  to  prevent 
that  practice. 

This  section  also  requires  all  Ability-to-Benefit  students  to  re- 
ceive a  General  Equivalency  Diploma  (G.E.D.)  or  a  high  school  di- 
ploma before  being  eligible  for  a  Supplemental  Loan  (SLS).  It  is  the 
Conferees'  view  that  the  ability  of  a  student  to  earn  a  reasonable 
income  is  dependent  on  acquisition  of  basic  skills  as  well  as  the 
more  specialized  training  one  might  receive  in  post-secondary  edu- 
cation. The  Conferees  are  concerned  that  without  these  basic  skills, 
students  will  not  be  able  to  obtain  employment  that  will  supply 
them  with  income  sufficient  to  meet  their  student  loan  obligations. 
This  loan  restriction  applies  to  the  SLS  Program  only  and  will  in 
no  way  affect  the  eligibility  of  Ability-to-Benefit  students  to  partici- 
pate in  any  of  the  other  Title  IV  need-based  programs. 

In  making  certain  that  this  provision  serves  to  strengthen  the 
educational  programs  of  Ability-to-Benefit  (ATB)  students,  the  Con- 
ference agreement  requires  all  schools  that  participate  in  the  SLS 
Program  and  admit  Ability-to-Benefit  students  to  make  a  G.E.D. 
program  available  to  such  students.  This  does  not  mean  that 
schools  have  to  develop  their  own  G.E.D.  program,  but  rather  make 
such  programs  available  to  students.  It  is  the  Conferees'  intent  that 
such  programs  would  be  those  of  proven  success  in  preparing  stu- 
dents for  obtaining  a  G.E.D.  Current  regulations  by  the  Secretary 
set  forth  acceptable  requirements  for  completion  of  a  G.E.D. 

It  is  also  not  the  intent  of  the  Conferees  to  force  ATB  students 
who  do  not  wish  to  pursue  a  G.E.D.  to  do  so.  This  requirement  ap- 
plies only  to  those  wishing  to  receive  a  SLS.  Also,  many  students 
who  have  not  completed  high  school  obtain  a  certificate  of  high 
school  equivalency  without  any  specialized  preparation.  Such  stu- 
dents would  meet  the  requirements  of  this  section  as  would  those 
who  choose  to  return  to  school  to  complete  a  more  traditional  pro- 
gram of  high  school  studies. 
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SECTION  2004.  ADDITIONAL  REQUIREMENTS  WITH  RESPECT  TO 
DISBURSEMENT  OF  STUDENT  LOANS 

This  bill  also  requires  first-time  students  to  have  been  in  school 
30  days  before  Supplemental  Loans  for  Students  (SLS)  funds  are  re- 
ceived. This  provision  is  to  apply  to  any  student  who  has  never 
before  completed  a  period  of  enrollment  at  an  eligible  institution 
and  to  all  institutions  participating  in  federal  student  aid  pro- 
grams. The  conferees  are  very  concerned  about  situations  in  which 
students  enrolled  in  post-secondary  programs  for  the  first  time, 
quickly  discover  that  they  have  made  a  wrong  choice,  leave  school, 
and  are  left  with  a  student  loan  obligation  they  cannot  repay. 
These  borrowers  are  less  likely  to  find  jobs  that  will  enable  them  to 
meet  their  loan  repayment  obligation  and  are  at  high  risk  of  de- 
fault. This  situation  can  be  particularly  bad  for  a  person  who  may 
not  have  had  a  great  deal  of  academic  success  and,  in  leaving 
school,  faces  yet  another  failure  and  the  additional  burden  of  stu- 
dent loan  indebtedness. 

The  choice  of  30  days  is  based  upon  evidence  that  most  dropouts 
occur  within  the  first  21  days  of  class.  It  is  the  Conferees'  intent 
that  loans  may  be  endorsed  as  early  as  the  30th  day  after  the  start 
of  study.  The  Conferees  do  not  intend  to  affect  current  disburse- 
ment regulations  and  practices  concerning  non  first-time  borrow- 
ers. 

In  addition  to  delaying  the  disbursement  of  funds  to  students  for 
30  days,  this  provision  requires  that  institutions  certify  that  the 
student  is  enrolled  and  is  making  satisfactory  progress  towards  a 
degree  or  certificate  at  the  end  of  that  30-day  period.  While  this 
provision  is  silent  concerning  enforcement  provisions,  the  Confer- 
ees note  that,  as  with  all  provisions  of  this  Title,  such  certifications 
are  subject  to  the  criminal  penalties  for  fraud  amounting  to  fines 
of  up  to  $10,000  and  imprisonment  of  up  to  five  years  under  Sec- 
tion 490  of  the  Act.  In  addition,  under  Section  487,  the  Secretary  is 
authorized  to  impose  civil  penalties  of  up  to  $25,000  per  violation 
upon  institutions  failing  to  carry  out  the  provisions  of  the  law. 

SECTION  2007.  EFFECT  OF  LOSS  OF  ACCREDITATION 

Of  great  importance  to  the  Conferees  are  new  rules  on  accredita- 
tion. It  is  the  Conferees'  view  that  many  of  the  worst  cases  of  ad- 
ministrative abuse  in  student  aid  programs  are  caused  by  schools 
whose  actions  call  into  question  their  worthiness  to  remain  accred- 
ited. Such  actions  have  cast  a  shadow  on  an  entire  sector  of  institu- 
tions, many  of  which  do  an  excellent  job  of  providing  education  and 
training  programs  to  the  citizens  of  this  nation. 

This  legislation  provides  for  the  loss  of  eligibility  under  the 
Higher  Education  Act  for  any  institution  that  has  had  its  institu- 
tional accreditation  withdrawn  or  who  withdraws  from  its  accredit- 
ing association  when  it  becomes  clear  that  its  accreditation  is  at 
risk.  An  exception  is  made  for  schools  whose  accreditations  are  sub- 
sequently restored  by  the  same  association. 

In  using  the  term  ' 'institutional  accreditation",  the  Conferees 
intend  that  such  action  should  apply  only  to  accreditation  that 
covers  the  entire  institution  and  is  conducted  by  a  nationally  or  re- 
gionally recognized  agency.  This  provision  would  not  apply,  for  ex- 
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ample,  to  a  large  university  whose  nursing  school  lost  one  of  its 
professional  nursing  accreditations  if  the  university  remained  in 
good  standing  with  its  regional  accrediting  association. 

The  Conferees  also  recognize  that  the  accreditation  process  in- 
volves a  very  complex  and  comprehensive  review  of  every  facet  of  a 
school's  operation.  It  is  possible,  for  example,  for  a  school  to  lose  its 
accreditation  because  it  does  not  have  enough  books  in  its  library. 
For  this  reason,  this  legislation  provides  for  the  Secretary  to  make 
exceptions  to  the  termination  of  eligibility  rule  whenever  he  be- 
lieves that  the  school  has  submitted  evidence  of  its  academic  integ- 
rity. 

SECTION  2008.  REVISION  OF  NATIONAL  STUDENT  LOAN  DATA  SYSTEM 

Over  the  past  three  years  there  has  been  a  stalemate  preventing 
the  establishment  of  the  National  Student  Loan  Data  System.  The 
Administration  has  refused  to  implement  a  System  if  the  Depart- 
ment of  Education  could  not  require  all  guarantees  to  be  pre- 
cleared  to  assure  that  a  System  be  in  place  and  validated  before 
preclearance  was  considered,  in  order  to  avoid  errors  and  inordi- 
nate delay  in  processing  of  student  loans. 

The  Conference  compromise  amends  existing  law  with  a  require- 
ment that  the  Secretary  and  his  Department  consult  in  depth  with 
the  Guaranteed  Student  Loan  community,  including  guaranty 
agencies,  lenders,  and  schools,  to  develop  a  cost-effective  and  work- 
able model  for  a  National  Student  Loan  Data  System.  The  lan- 
guage of  the  law  is  silent  as  to  frequency  of  reporting,  whether  a 
centralized  or  decentralized  system  is  preferable,  and  responsibil- 
ities of  each  party  because  the  Conferees  believe  that  the  Depart- 
ment and  the  community  have  the  expertise  available  to  develop 
the  best  possible  proposal,  the  Conferees  expect  the  Department  to 
fully  involve  guaranty  agencies,  lenders,  schools,  and  any  other  rel- 
evant program  participants  in  all  elements  of  planning  for  the 
System,  so  that  the  ultimate  System  will  have  the  active  support  of 
all  entities  affected.  Nothing  in  this  section  shall  preclude  the  Sec- 
retary from  initially  operating  this  System  without  the  full  comple- 
ment of  data  elements  prescribed  by  law  for  the  purposes  of  devel- 
oping and  testing  the  System.  However,  the  Conferees  intend  that 
the  system  shall  not  be  considered  fully  operational  until  all  data 
elements  prescribes  are  developed. 

SECTION  2009.  INFORMATION  USED  IN  EXERCISE  OF  FINANCIAL  AID 
OFFICER  DISCRETION 

The  Conferees  have  recently  become  aware  of  an  inappropriate 
use  of  financial  aid  officer  discretion  on  the  part  of  certain  institu- 
tions. Financial  aid  officer  discretion  is  a  critical  aspect  of  the  over- 
all system  that  determines  a  student's  eligibility  for  federal  grants 
and  loans.  Without  such  discretion  the  student  needs  analysis  sys- 
tems become  inflexible  and  often  unfair,  particularly  to  students 
facing  unusual  circumstances.  In  establishing  this  practice,  Con- 
gress clearly  intended  that  such  discretion  would  be  used  on  a  case- 
by-case  basis  only,  to  either  lower  or  raise  an  individual  student's 
expected  contribution. 
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In  no  way  had  Congress  intended  that  financial  aid  officer  discre- 
tion be  used  by  an  institution  to  replace  certain  aspects  of  the  Con- 
gressional or  Pell  Grant  methodology  for  everyone.  Yet  Congress 
has  learned  that  this  is  being  done  on  certain  campuses.  For  exam- 
ple, one  inappropriate  practice  that  has  come  to  the  attention  of 
the  Conferees  involves  schools  determining  projected  year  income 
for  all  freshmen  students  and  substituting  this  figure  in  place  of 
the  base  year  income  required  in  the  Congressional  Methodology. 
The  Conferees  are  well  aware  of  the  difficult  policy  questions  sur- 
rounding the  use  of  base  year  income.  However,  it  is  wholly  unfair 
to  allow  freshmen  on  certain  campuses  to  divert  this  requirement 
while  holding  their  peers  at  other  schools  to  a  different  standard. 

This  legislation  prohibits  such  practice  by  prohibiting  financial 
aid  officers  from  using  financial  aid  officer  discretion  to  substitute 
data  elements  for  whole  classes  of  students.  The  provision  also 
clarifies  that  financial  aid  officer  discretion  is  only  to  be  used  on  a 
case-by-case  basis.  In  using  the  term  "classes"  the  Conferees  mean 
groups  of  students  who  do  not  necessarily  distinguish  themselves 
from  their  peers  by  means  of  special  circumstances  that  have  an 
effect  on  their  ability  to  pay  for  college.  For  example,  in  the  case 
cited  previously,  being  a  freshman  at  a  certain  university  does  not 
imply  that  one  necessarily  has  special  circumstances. 

However,  the  Conferees  also  recognize  that  there  are  certain  stu- 
dents who  face  similar  financial  problems  not  met  by  Congressional 
or  Pell  methodology  who  might  have  their  special  circumstances 
addresssed  in  similar  ways.  When  documented  on  a  case-by-case 
basis,  this  has  always  been  and  continues  to  be  an  appropriate  use 
of  financial  aid  officer  discretion.  For  example,  students  whose 
family  incomes  are  less  than  the  standard  maintenance  allowance 
commonly  have  their  expected  contributions  adjusted.  Similarly, 
victims  of  the  recent  hurricanes  in  the  Caribbean  and  South  Caroli- 
na or  the  earthquake  in  California  might  have  need  for  special  con- 
sideration when  determining  eligibility  for  student  aid.  Such  con- 
sideration is  well  within  the  intention  of  law  and  would  not  be  af- 
fected in  any  manner  by  this  provision. 

Pension  Provisions 
1.  limitations  on  employer  access  to  pension  plan  assets 
Present  law 

Title  I  of  the  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  Internal  Revenue  Code  of  1986  (the  Code)  current- 
ly prohibit  an  employer  from  directly  or  indirectly  gaining  access 
to  pension  plan  assets  in  an  ongoing  pension  plan.  Both  statutes  re- 
quire that  pension  plan  assets  be  used  for  the  exclusive  benefit  of 
plan  participants  and  beneficiaries.  Thus,  an  employer  cannot  use 
or  transfer  pension  plan  assets  for  any  purpose  other  than  paying 
retirement  benefits  to  such  participants  and  beneficiaries.  On  plan 
termination,  however,  if  the  plan  explicitly  provides  for  it,  assets  in 
excess  of  benefit  liabilities  may  generally  revert  to  an  employer. 
The  employer  reversion  is  subject  to  a  15%  excise  tax  and  ordinary 
income  tax. 
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Current  law  permits  pension  plans  to  contain  a  separate  account 
to  which  assets  may  be  contributed  to  pay  retiree  health  benefits 
provided  certain  conditions  are  met  (a  section  401(h)  account). 

House  bill 

Sections  3051  and  3052  of  the  House  bill  amend  the  fiduciary 
rules  of  title  I  of  ERISA  to  preclude  an  employer  from  recovering 
plan  assets  when  a  single-employer  defined  benefit  plan  termi- 
nates. 

An  employer  would,  however,  be  permitted  to  transfer  amounts 
above  150%  of  the  amount  necessary  to  pay  currently  accrued  ben- 
efits from  an  ongoing  pension  plan  to  a  special  retiree  health  bene- 
fit account  within  the  pension  plan  (a  section  401(h)  account)  with- 
out violating  ERISA's  fiduciary  rules.  These  transferred  funds 
could  be  used  only  to  pay  health  benefits  for  former  employees 
(and  their  spouses  and  dependents)  who  are  participants  in  the 
pension  plan  from  which  the  funds  are  transferred  and  who  had 
retired  under  the  plan  as  of  the  date  of  the  transfer. 

Advance  notice  of  the  transfer  must  be  given  to  the  Secretary  of 
Labor,  the  union  representing  employees  covered  under  the  plan  (if 
any),  and  each  participant.  In  addition,  participants  under  the  pen- 
sion plan  would  be  automatically  vested  in  their  accrued  benefits 
after  the  transfer. 

Certain  protections  for  retirees  are  required  as  a  condition  of  the 
transfer.  For  instance,  employers  would  not  be  permitted  to  reduce 
health  benefits  in  the  future  for  the  group  of  retirees  whose  bene- 
fits would  be  paid  out  of  the  section  401(h)  account.  In  addition,  in 
order  to  avoid  anticipatory  reductions  in  benefits  prior  to  the  trans- 
fer, the  House  bill  provides  for  a  3-year  lookback  with  respect  to 
retiree  cost-sharing  provisions  (i.e.,  premium  sharing,  copayments 
and  deductibles). 

No  changes  in  the  Internal  Revenue  Code  are  made,  thus,  cur- 
rent tax  rules  would  continue  to  apply  to  the  amounts  that  may  be 
transferred  under  this  provision. 

The  provisions  permitting  transfers  of  pension  assets  from  an  on- 
going plan  to  pay  retiree  health  benefits  would  take  effect  6 
months  from  the  date  on  which  the  Secretary  of  Labor  issues  regu- 
lations necessary  to  carry  out  the  transfer. 

Senate  amendment 

Retains  current  law. 
Conference  agreement 

House  recedes. 

2.  MISCELLANEOUS  ERISA  AMENDMENTS 

House  bill 

The  House  bill  contains  substantially  the  same  provisions  as 
those  of  a  bipartisan  bill,  H.R.  2794,  the  Miscellaneous  ERISA 
Amendments  Act  of  1989,  introduced  June  29,  1989.  Sections  3501 
through  3155,  as  reported  by  the  Committee  on  Education  and 
Labor,  contain  primarily  technical,  conforming,  correcting  and 
clarifying  changes  to  several  recent  tax  and  budget  bills  and 
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ERISA  itself.  Similar  provisions,  as  reported  by  the  Committee  on 
Ways  and  Means,  appear  as  sections  11851  through  11894. 

Senate  amendment 

Retains  current  law. 

Conference  agreement 

Senate  recedes  to  the  House  provisions  contained  in  sections 
11851  through  11894,  with  modifications.  In  general,  provisions 
common  to  both  sets  of  corrections  are  included.  A  further  descrip- 
tion of  the  conference  agreement  is  contained  in  the  explanation  of 
the  Committee  on  Ways  and  Means. 

3.  PENSION  BENEFIT  GUARANTY  CORPORATION  (PBGC)  PREMIUM  AND 
ERISA  CIVIL  PENALTIES 

Present  law 

The  Pension  Benefit  Guaranty  Corporation  (PBGC)  guarantees 
retirement  benefits  under  defined  benefit  pension  plans.  The  PBGC 
is  financed  entirely  by  the  employers  who  receive  this  federal  in- 
surance. The  main  source  of  financing  is  an  annual  premium  paid 
by  employers  based  upon  the  number  of  participants  in  a  covered 
plan.  Currently  all  covered  single-employer  plans  pay  an  annual 
premium  of  $16  a  participant.  Plans  that  are  not  fully  funded  are 
required  to  pay  an  additional  variable  rate  premium. 

Under  present  law,  both  the  Secretary  of  Labor  and  the  Secre- 
tary of  the  Treasury  are  empowered  to  enforce  ERISA  in  a  coordi- 
nated manner.  The  Secretary  of  Labor  has  discretionary  authority 
to  assess  civil  monetary  penalties  for  certain  violations  of  ERISA. 
For  example,  under  section  502(i),  the  Secretary  may  assess  a  civil 
penalty  of  up  to  5  percent  of  the  amount  involved  in  any  prohibited 
transaction.  The  Secretary  of  the  Treasury  retains  separate  author- 
ity under  section  4975  of  the  Code  to  assess  an  excise  tax  on  prohib- 
ited transactions. 

House  bill 

Retains  current  law. 

Senate  amendment 

The  Senate  amendment  increases  the  premium  paid  by  all  cov- 
ered single-employer  plans  to  the  PBGC  from  $16  to  $18  a  partici- 
pant a  year. 

Conference  agreement 

In  lieu  of  the  premium  increase,  the  conferees  agreed  to 
strengthen  the  Secretary  of  Labor's  authority  to  enforce  ERISA  by 
providing  for  a  mandatory  civil  penalty  for  certain  violations.  This 
ERISA  civil  penalty  had  originally  been  adopted  as  part  of  the 
Senate  Committee  on  Labor  and  Human  Resources'  budget  recon- 
ciliation recommendation,  but  was  deleted  under  the  bipartisan 
Senate  agreement  to  streamline  the  bill. 

Under  new  section  502(1),  the  Secretary  must  assess  a  penalty 
equal  to  20  percent  of  the  amount  recovered  as  a  result  of  a  settle- 
ment agreement  or  a  judicial  proceeding  involving  a  breach  of  fidu- 
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ciary  duty  under  part  4  of  ERISA.  The  Secretary  has  sole  (i.e.,  non- 
reviewable)  discretion  to  waive  or  reduce  the  penalty  if  the  Secre- 
tary makes  a  written  determination  that  the  action  was  taken  rea- 
sonably and  in  good  faith  or  that  it  is  reasonable  to  expect  that  the 
fiduciary  will  not  be  able  to  restore  all  losses  to  the  plan  without 
severe  financial  hardship. 

The  penalty  is  reduced  by  any  penalty  or  tax  imposed  by  the  Se- 
certary  of  Labor  under  section  502(i)  of  ERISA  or  by  the  Secretary 
of  the  Treasury  under  section  4975  of  the  Code.  The  conferees 
assume  that  the  Secretaries  will  continue  their  longstanding  prac- 
tice of  coordinating  their  enforcement  activities  with  respect  to  the 
prohibited  transaction  rules  contained  in  both  ERISA  and  the 
Code.  Thus,  if  the  Internal  Revenue  Service  has  collected  a  tax 
under  section  4975  of  the  Code  or  otherwise  has  finalized  activity 
with  respect  to  a  transaction  prohibited  under  that  section,  the  De- 
partment of  Labor  will  not  impose  a  civil  penalty  under  section 
502(1).  However,  the  conferees  expect  that  in  all  circumstances  the 
Department  of  Labor  will  take  all  necessary  actions  to  restore 
assets  lost  to  the  plan  as  a  result  of  a  fiduciary  breach. 

The  conferees  adopted  this  civil  penalty  structure,  rather  than 
an  increase  in  the  PBGC  premium  for  two  primary  reasons.  First, 
although  we  remain  concerned  about  the  financial  stability  of  the 
PBGC,  the  premium  has  been  recently  increased.  In  addition,  the 
termination  insurance  program  has  been  significantly  revised  twice 
within  the  past  four  years,  thus  substantially  reducing  the  poten- 
tial for  abuse  of  the  PBGC  program  by  employers  seeking  to  shift 
their  pension  obligations  to  the  PBGC. 

Second,  escalating  concern  has  been  expressed  over  the  need  for 
stronger  enforcement  of  ERISA.  Since  the  enactment  of  ERISA, 
there  has  been  continual  criticism  of  the  Department  of  Labor's 
ability  to  protect  the  pension  and  welfare  benefits  promised  to 
workers  and  guaranteed  under  ERISA. 

The  Department  has  broad  authority  to  monitor  employee  bene- 
fit plans  and  deter  violations  of  the  law.  Although  the  Department 
oversees  approximately  5.5  million  employee  benefit  plans,  the  De- 
partment only  has  the  resources  to  investigate  less  than  3000  plans 
a  year.  Fiduciary  violations  are  found  in  one-fourth  of  the  plans  re- 
viewed. Employee  benefit  plans  currently  contain  $2  trillion  in 
assets. 

In  recent  years,  these  benefits  have  grown  in  importance  to 
workers,  retirees  and  their  families.  But,  as  plan  assets  have  multi- 
plied and  the  number  of  plans  has  increased,  the  Department  of 
Labor  has  become  increasingly  less  able  to  fulfill  its  responsibility 
to  detect  and  deter  abuse  of  plan  assets.  The  Department's  re- 
sources have  not  kept  pace  with  these  increases,  inevitably  strain- 
ing their  capabilities  to  protect  plan  participants.  In  fact,  the  De- 
partment's own  inspector  general  has  recently  made  the  point  that, 
given  its  limited  resources,  the  Department  must  restructure  its 
enforcement  efforts  to  emphasize  deterrence. 

For  these  reasons,  it  has  become  apparent  that  the  Department 
must  use  its  enforcement  powers  more  vigorously  to  make  the  pro- 
tection of  ERISA  meaningful.  The  conferees  believe  strengthened 
civil  penalties  will  better  enable  the  Department  to  protect  partici- 
pants and  beneficiaries.  The  conferees  further  believe  that  the  need 
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for  strengthened  enforcement  and  deterrence  of  violations  of 
ERISA  applies  not  only  to  the  Department  of  Labor,  but  to  judicial 
oversight  of  private  rights  of  action  affecting  employee  benefit 
plans.  It  remains  the  intent  of  Congress  that  the  courts  use  their 
power  of  fashion  legal  and  equitable  remedies  that  not  only  protect 
participants  and  beneficiaries  but  deter  violations  of  the  law  as 
well.  The  conferees  expect  that  the  executive  agencies  and  the 
courts  will  use  their  substantial  authority  to  achieve  these  goals 
and  to  safeguard  the  rights  of  plan  participants. 

TITLE  III— AGENCY  FEES 

Subtitle  A— FCC  Fees 

SCHEDULE  OF  CHARGES 

Section  3001  of  the  Conference  Report  amends  section  8  of  the 
Communications  Act  of  1934  (47  U.S.C.  158)  by  revising  the  Sched- 
ule of  Charges  implemented  by  the  Federal  Communications  Com- 
mission (FCC).  These  charges  are  imposed  upon  members  of  the 
public  who  either  request  authority  to  operate  as  broadcast, 
common  carrier  and  private  radio  permittees  and  licensees  or  re- 
quire FCC  actions  that  allow  them  to  continue  as  such.  In  addition, 
applicants  for  radio  operator  examinations  and  ship  owners  receiv- 
ing inspections  are  also  assessed  charges. 

These  fees  are  intended  to  recover  a  portion  of  the  FCC's  operat- 
ing budget.  The  Conferees  believe  that  the  individuals  and  compa- 
nies who  utilize  the  FCC's  processes  should  be  assessed  some  of  the 
costs  of  operating  the  agency.  The  fees  represent  a  fair  approxima- 
tion as  to  how  these  costs  should  be  distributed.  To  that  end,  the 
Conferees  concur  in  the  FCC's  current  practice  of  retaining  the  fees 
irrespective  of  its  decision  on  the  underlying  request,  except  in  lim- 
ited instances  as  determined  by  the  FCC. 

The  Schedule  of  Charges  shall  take  effect  immediately  upon  en- 
actment. The  Conferees  intend  that  any  entities  subjected  to  new 
or  higher  fees  under  the  new  schedule  will  not  be  required  to  pay 
these  fees  until  the  FCC  revises  its  rules  to  implement  these  new 
fees.  The  FCC  is  required  to  revise  its  rules  no  later  than  five 
months  after  the  date  of  enactment  of  this  new  schedule.  Until 
that  time  the  FCC  will  continue  to  collect  charges  based  upon  the 
existing  Schedule  of  Charges. 

Because  the  charges  made  in  the  new  fee  schedule  represent 
changes  in  the  existing  schedule,  the  Conferees  believe  that  the 
new  schedule  can  be  implemented  without  a  new  rulemaking  pro- 
cedure, which  would  only  serve  to  delay  the  implementation  of  the 
new  schedule,  and  reduce  the  level  of  revenue  received  by  the  Gov- 
ernment. 

The  Conferees  therefore  instruct  the  Commission  to  implement 
the  new  schedule  as  expeditiously  as  possible,  and  avoid  undertak- 
ing a  full-blown  rulemaking  prior  to  implementing  the  fees. 

The  Conferees  endorse  the  use  of  the  most  cost-effective  cash 
management  techniques,  as  jointly  determined  by  the  Department 
of  the  Treasury  and  the  FCC,  to  ensure  that  government  revenues 
are  maximized  and  collection  costs  minimized. 
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The  following  sections  explain  specific  sections  of  the  Conference 
Report  in  greater  detail. 

Minimum  fee  level 

The  House  bill  includes  a  minimum  fee  for  certain  services  of 
$30.  The  Senate  bill  includes  a  minimum  fee  of  $35.  Both  bills  rec- 
ognize that  some  minimum  fee  is  necessary  to  ensure  that  the  costs 
of  collecting  the  fee  do  not  exceed  the  potential  revenues  from  the 
fee.  The  House  recedes  to  the  Senate  minimum  fee  of  $35. 

Amateur  fees 

Both  the  House  bill  and  the  Senate  bill  include  fees  on  licensees 
in  the  amateur  radio  service.  The  Conference  Report  strikes  all  of 
the  fees  for  amateur  radio  licensees.  The  Conferees  recognize  that 
amateur  licensees  do  not  operate  for  profit  and  can  play  an  impor- 
tant public  safety  role  in  times  of  disaster  or  emergency. 

FCC  form  740 

The  Senate  bill  requires  importers  of  radio  frequency  devices  to 
pay  a  fee  of  $35  each  time  they  file  a  copy  of  Form  740.  This  form 
certifies  that  the  frequency  device  complies  with  FCC  rules  regard- 
ing frequency  interference.  The  House  bill  contains  no  such  fee. 
The  Senate  recedes  to  the  House  position  and  agrees  to  remove  the 
fee  from  the  Schedule  of  Charges. 

Non-commercial  broadcasters 

The  House  bill  would  assess  fees  against  all  broadcasting  licens- 
ees; the  Senate  version  proposes  to  exclude  all  non-commercial 
broadcasters.  Non-commercial  broadcasters  were  excluded  from  the 
initial  Schedule  of  Charges  passed  in  1985.  The  House  recedes  to 
the  Senate  position  and  agrees  to  continue  to  exclude  non-commer- 
cial broadcasters  from  the  Schedule  of  Charges. 

Special  emergency  and  public  safety 

The  House  bill  would  assess  fees  against  special  emergency  and 
public  safety  licensees;  the  Senate  bill  would  continue  the  exemp- 
tion contained  in  the  initial  fee  schedule  for  these  licensees.  The 
Conferees  recognize  that  licensees,  in  the  special  emergency  and 
public  safety  services  provide  a  valuable  public  service.  The  Confer- 
ees also  recognize,  however,  that  some  entities  licensed  in  the  spe- 
cial emergency  and  public  safety  services  use  these  licenses  for 
commercial  purposes,  such  as  for  private  beach  patrol  or  ambu- 
lance services.  The  Conferees  agree  to  continue  the  exemption  for 
governmental  entities  or  non-profit  entities  possessing  these  li- 
censes and  to  assess  fees  against  all  other  licensees  in  these  serv- 
ices. 

Technical  changes 

After  the  texts  of  both  the  Senate  and  House  bills  had  been 
passed  out  of  each  body,  the  FCC  suggested  making  some  technical 
corrections  to  the  fee  schedule  in  order  to  aid  the  FCC  in  imple- 
menting it.  These  technical  changes  involve,  for  instance,  changing 
the  specified  event  which  triggers  the  payment  of  the  fee  (i.e.  per 
frequency,  per  transmitter,  per  system).  These  technical  changes 
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also  involve  the  deletion  of  a  few  fees  where  the  FCC's  rules  do  not 
permit  or  require  such  an  activity.  For  instance,  the  fee  for  trans- 
ferring control  of  a  ship  station  license  was  deleted  because  the 
FCC's  rules  do  not  permit  transfers  involving  these  licenses.  These 
technical  corrections  have  been  included  in  the  Conference  Report. 

FINES  AND  PENALTIES 

Section  3002  of  the  Conference  Report  amends  several  sections  of 
the  Communications  Act  of  1934  (47  U.S.C.  151  et  seq.)  in  order  to 
increase  the  fines  and  penalties  that  licensees  must  pay  for  viola- 
tions of  the  Act.  The  existing  fines  and  penalties  have  not  been  in- 
creased since  1934.  The  Conferees  intend  that  the  increases  con- 
tained in  this  subsection  will  strengthen  the  FCC's  enforcement  ac- 
tivities and  restore  their  deterrent  effect  to  the  level  contemplated 
in  1934.  These  increases  are  identical  in  both  the  Senate  and  the 
House  bills.  The  Conferees  accept  the  increased  fines  and  penalties 
in  these  bills. 

The  amendments  to  Section  503  of  the  Communications  Act  alter 
the  general  forfeiture  provisions.  The  amendment  to  section 
503(b)(2)  increases  the  permissible  forfeiture  limitations  and  the  ag- 
gregate limitations  for  broadcasters,  cable  television  operators, 
common  carriers  and  others.  These  increases  are  needed  to  recog- 
nize that  penalties  must  be  significant  if  they  are  expected  to  serve 
both  as  a  meaningful  sanction  to  the  wrongdoer  and  a  deterrent  to 
others.  This  amendment  also  clarifies  and  confirms  the  FCC's  au- 
thority to  impose  forfeitures  on  applicants  who  engage  in  miscon- 
duct during  the  application  process. 

In  addition,  section  503(b)  is  amended  to  clarify  the  manner  in 
which  the  limits  on  total  forfeiture  amounts  apply  to  each  act  or 
omission  sanctioned  thereby.  The  language  makes  clear  that  for- 
feiture limits  (in  addition  to  the  maximum  per  day  or  per  violation 
amounts)  would  apply  to  one-time  continuing  violations  (i.e.,  a  vio- 
lation the  action  of  which  constitutes  a  "one-time"  offense  that 
continues  over  the  duration  of  the  violation),  while  actions  repeat- 
ed on  successive  days  that  each  constitute  a  separate  violation  or 
continuing  violations  that  do  not  result  from  a  "one-time"  act  or 
failure  to  act  are  not  subject  to  a  forfeiture  limit  (other  than  the 
maximum  per  day  or  per  violation  amounts). 

For  example,  if  an  unauthorized  transfer  of  control  of  a  broad- 
cast license  is  accomplished  by  the  sale  of  stock,  the  sale  is  a  one- 
time, continuing  violation  for  each  day  that  the  parties  fail  to 
obtain  the  necessary  authorization.  In  this  case,  the  $250,000  cap 
would  apply.  However,  if  a  licensee  broadcasts  on  a  frequency  for 
which  it  has  no  authorization,  causing  interference  on  an  emergen- 
cy frequency  for  one  hour  on  each  of  15  days,  the  licensee  could  be 
fined  $25,000  for  each  day,  or  a  total  of  $375,000  (15  x  $25,000). 

DIAL-A-PORN 

The  House  bill  contains  several  amendments  to  Section  223  of 
the  Communications  Act  concerning  the  making  of  obscene  or  inde- 
cent communications  by  means  of  the  telephone  (so-called  "dial-a- 
porn"  services).  The  Senate  bill  contains  no  such  provision.  The 
House  recedes  to  the  Senate  position. 
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FAIRNESS  DOCTRINE 

The  House  bill  contains  an  amendment  to  the  Communications 
Act  affecting  the  obligations  of  broadcasters  (the  so-called  ' 'Fair- 
ness Doctrine").  The  Senate  bill  contains  no  such  provision.  The 
House  recedes  to  the  Senate  position. 

Subtitle  B — NRC  User  Fees 

Section  7601  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (Public  Law  99-272)  requires  the  Nuclear  Regulatory 
Commission  to  collect  annual  charges  from  its  licensees.  The 
amount  of  the  charges: 

(A)  when  added  to  other  amounts  collected  by  the  Commis- 
sion, may  not  exceed  33  percent  of  the  Commission's  costs;  and 

(B)  must  be  reasonably  related  to  the  regulatory  service  pro- 
vided by  the  Commission  and  fairly  reflect  the  cost  to  the  Com- 
mission of  providing  the  service. 

Section  5601  of  the  Omnibus  Budget  Reconciliation  Act  of  1987 
(Public  Law  100-203)  amended  the  1985  law  by  increasing  the 
amount  of  the  Commission's  costs  recovered  by  the  annual  charges 
from  33  to  45  percent  for  two  years,  fiscal  years  1988  and  1989. 

Section  4101  of  the  Senate  amendment  to  H.R.  3299  amends  sec- 
tion 7601  of  the  1985  law  to  increase  the  amount  of  the  Commis- 
sion's costs  recovered  by  the  annual  charges  to  45  percent  for  an 
additional  year,  fiscal  year  1990. 

Sections  4501  and  6001  of  the  House  bill  repeal  section  7601  of 
the  1985  law  and  replace  it  with  new,  permanent  user  fee  author- 
ity. The  House  provisions  require  the  Commission  to  recover  100 
percent  of  its  costs  through  fees  and  annual  charges.  The  amount 
of  the  annual  charges  are  to  be  determined  by  the  Commission  and 
shall  have  a  reasonable  relationship  to  the  cost  of  providing  regula- 
tory services. 

The  House  recedes  to  the  Senate. 

Other  Matters 

The  House  bill  contained  short-term  increases  in  Securities  and 
Exchange  Commission  (SEC)  statutory  fees,  a  permanent  expansion 
of  some  SEC  fees,  and  a  long-term  plan  for  moving  the  SEC  to- 
wards a  greater  equalization  of  expenditures  and  fees  to  help 
reduce  the  federal  deficit  in  the  short-term,  and  assure  in  the  long- 
term  that  the  SEC  would  receive  the  budget  resources  needed  to 
police  the  securities  markets  effectively. 

First,  the  House  bill  met  the  requisite  budget  reconciliation  in- 
structions for  fiscal  year  1990  and  1991  by  raising  roughly  $50  mil- 
lion each  year  in  higher  fees  on  the  purchase  or  sale  of  securities 
and  for  filings  for  tender  offers  and  proxy  solicitations.  It  also,  for 
the  first  time,  applied  the  securities  transaction  fees  to  over-the- 
counter  transactions,  which  had  been  exempted  previously.  Second- 
ly, the  House  bill  established  a  contingency  fee  increase  which 
would  have  raised  the  fees  on  filings  associated  with  the  issuance 
of  new  securities.  The  increase  was  contingent  upon  appropriation 
of  additional  funds  over  the  next  two  fiscal  years  for  the  SEC  in  an 
amount  roughly  equal  to  this  fee  increase,  thus  precisely  offsetting 
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the  increases  requested  in  appropriated  funds.  Without  this  contin- 
gency fee  rise,  the  SEC  would  be  funded  at  precisely  the  level  Con- 
gress appropriated  in  fiscal  year  1989,  a  situation  which  the  SEC 
stated  would  result  in  employee  furloughs,  reductions  in  force,  and 
other  "severe  cost  saving  measures."  The  House  bill  also  granted 
the  SEC  the  authority  after  fiscal  year  1991  to  adjust  its  fees  on  an 
annual  basis  to  assure  that  the  federal  government  received  fees 
equivalent  to  meet  the  SEC's  budget  requirements.  Finally,  the 
House  bill  reauthorized  the  SEC  at  the  level  of  $178,023,000  for 
fiscal  year  1990  and  $212,609,000  for  fiscal  year  1991. 

The  Senate  bill  contained  no  comparable  provision. 

The  conference  agreement  contains  no  provisions  with  respect  to 
the  SEC. 

TITLE  IV— CIVIL  SERVICE  AND  POSTAL  SERVICE 
PROGRAMS 

Budgetary  Treatment  of  the  Postal  Service  Fund 
House  bill 

Section  8001  of  the  House  bill  amends  title  39,  United  States 
Code,  to  add  a  new  section  2009a,  relating  to  the  budgetary  treat- 
ment of  the  Postal  Service  Fund  (Fund).  The  Fund  is  a  revolving 
fund  established  by  law  in  the  Treasury  of  the  United  States  which 
is  available  to  the  Postal  Service  without  fiscal  year  limitation  to 
carry  out  its  operations  (39  U.S.C.  2003(a)).  New  section  2009a  pro- 
vides that  receipts  and  disbursements  of  the  Fund  shall  not  be  con- 
sidered as  part  of  the  congressional  and  executive  budget  process 
and  shall  not  be  taken  into  account  in  making  calculations  under 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(Gramm-Rudman-Hollings).  The  Congressional  Budget  Office  (CBO) 
estimates  that  enactment  of  new  section  2009a  will  reduce  the 
fiscal  year  1990  deficit  by  $1.77  billion. 

Senate  amendment 

Section  7001  of  the  Senate  amendment  is  identical  to  section 
8001  of  the  House  bill  except  for  minor  stylistic  differences  and  ref- 
erence in  subsection  7001(b)  of  the  Senate  amendment  to  "oversight 
authority  of  the  Congress  .  .  .  with  respect  to  the  budget  and  oper- 
ations of  the  United  States  Postal  Service."  Section  8001(b)  of  the 
House  bill  refers  to  "oversight  responsibilities  of  the 
Congress  .  .  .  with  respect  to  the  budget  of  the  United  States 
Postal  Service." 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  amended 
to  include  a  reference  to  "oversight  authority  and  responsibilities 
of  the  Congress  .  .  .  with  respect  to  the  budget  and  operations  of 
the  United  States  Postal  Service." 
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Funding  of  Cost-of-Living  Adjustments  for  Postal  Service 
Annuitants  and  Survivor  Annuitants 

House  bill 

Section  8002  of  the  House  bill  amends  section  8348  of  title  5, 
United  States  Code,  by  adding  a  new  subsection  (m)  at  the  end  of 
that  section.  New  subsection  (m)  sets  forth  the  liability  of  the 
United  States  Postal  Service  for  cost-of-living  adjustments  under 
the  Civil  Service  Retirement  System  for  certain  Postal  Service  an- 
nuitants and  survivor  annuitants. 

The  House  bill  provides  that  the  Postal  Service  shall  be  liable  for 
that  portion  of  any  increase  in  the  unfunded  liability  of  the  Civil 
Service  Retirement  and  Disability  Fund  (Retirement  Fund)  which 
is  attributable  to  any  benefits  payable  from  the  Retirement  Fund 
to  former  employees  of  the  Postal  Service  who  first  become  annu- 
itants by  reason  of  separation  from  the  Postal  Service  on  or  after 
October  1,  1986,  or  to  their  survivors,  or  to  the  survivors  of  individ- 
uals who  die  on  or  after  October  1,  1986,  when  that  increase  in  the 
unfunded  liability  results  from  cost-of-living  adjustments  under  sec- 
tion 8340  of  title  5,  United  States  Code.  The  House  bill  further  pro- 
vides that  in  determining  the  amount  for  which  the  Postal  Service 
is  liable  in  cases  in  which  the  benefits  involved  are  based  on  the 
service  of  an  individual  who  performed  one  or  more  forms  of  serv- 
ice besides  employment  with  the  Postal  Service,  the  amount  of  the 
Postal  Service's  liability  shall  be  prorated  to  reflect  only  that  por- 
tion of  total  service  which  is  attributable  to  employment  with  the 
Postal  Service.  The  Postal  Service  is  required  to  pay  the  amount  so 
determined  in  15  equal  annual  installments  with  interest  computed 
at  the  rate  used  in  the  most  recent  valuation  of  the  Civil  Service 
Retirement  System.  The  first  payment  is  due  at  the  end  of  the 
fiscal  year  in  which  the  cost-of-living  adjustment  with  respect  to 
which  the  payment  relates  becomes  effective.  Finally,  the  House 
bill  specifies  the  payments  which  are  attributable  to  cost-of-living 
adjustments  which  occurred  in  fiscal  years  1987,  1988,  and  1989. 
The  CBO  estimates  that  enactment  of  the  House  provision  will 
reduce  the  fiscal  year  1990  deficit  by  $70  million. 

Senate  amendment 

Section  7002  of  the  Senate  amendment  is  similar  to  section  8002 
of  the  House  bill  except  that  it  applies  with  respect  to  retirees  and 
survivors  who  first  become  annuitants  on  or  after  October  1,  1990. 
Further,  section  7002(a)  provides  that  the  Postal  Sevice  shall  depos- 
it in  the  Retirement  Fund  an  amount  equal  to  $400  million  at  the 
end  of  fiscal  year  1990. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  an 
amendment  that  provides  that  in  determining  the  amount  for 
which  the  Postal  Service  is  liable,  the  amount  of  the  Postal  Serv- 
ice's liability  shall  be  prorated  to  reflect  only  that  portion  of  total 
service  which  is  attributable  to  civilian  service  performed  after 
June  30,  1971  (the  effective  date  of  the  Postal  Reorganization  Act 
of  1970).  The  conferees  understand  it  is  the  position  of  the  Office  of 
Personnel  Management  that  the  proration  rule  included  in  the  con- 
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ference  agreement  is  more  practical  to  administer  than  that  speci- 
fied in  the  House  bill  and  the  Senate  amendment.  They  further  un- 
derstand that  adoption  of  the  new  proration  rule  will  have  no  sig- 
nificant effect  on  the  savings  from  enactment  of  the  provision. 

Funding  of  Health  Benefit  Premiums  for  Survivors  of 
Employees  and  Former  Employees  of  the  Postal  Service 

House  bill 

Section  8003(a)  of  the  House  bill  amends  section  8906(2)  of  title  5, 
United  States  Code,  by  inserting  "or  for  a  survivor  of  such  an  indi- 
vidual or  of  an  individual  who  died  on  or  after  October  1,  1986, 
while  employed  by  the  United  States  Postal  Service,"  after  "1986". 
The  effect  of  this  amendment  is  to  require  the  Postal  Service  to 
pay  the  employer's  share  of  health  insurance  premiums  for  survi- 
vors of  postal  employees  who  retire  on  or  after  October  1,  1986,  and 
survivors  of  postal  employees  who  die  on  or  after  that  date.  Pursu- 
ant to  the  amendments  made  by  section  15202(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1985  (P.L.  99-272)  the  Postal  Service 
is  required  to  pay  the  employer's  share  of  health  insurance  premi- 
ums for  postal  employees  who  retire  on  or  after  October  1,  1986, 
but  not  for  survivors  of  those  employees. 

Senate  amendment 

Section  7003  of  the  Senate  amendment  is  identical  to  section 
8003  of  the  House  bill. 

Conference  agreement 

The  conference  agreement  includes  a  provision  which  is  identical 
to  the  provisions  in  the  House  bill  and  the  Senate  amendment.  To 
the  conferees'  knowledge,  the  Postal  Service  is  the  only  governmen- 
tal entity  that  makes  any  payment  for  the  health  insurance  premi- 
ums of  its  retirees  or  their  survivors.  The  conferees  understand  the 
cost  to  the  Postal  Service  for  retiree  and  survivor  health  insurance 
premiums  will  exceed  $190  million  in  fiscal  year  1990,  and  will 
exceed  $2  billion  over  the  period  fiscal  year  1990  through  1994. 

Amendments  Relating  to  Limitation  on  Borrowing  Authority 
House  bill 

Section  8004  of  the  House  bill  amends  section  2005(a)  of  title  39, 
United  States  Code,  relating  to  limitations  on  borrowing  authority 
of  the  Postal  Service.  Existing  section  2005(a)  authorizes  the  Postal 
Service  to  borrow  funds  to  finance  capital  projects  and  to  defray 
operating  expenses.  Total  obligations  outstanding  at  any  one  time 
may  not  exceed  $10  billion,  and  the  annual  net  increase  in  obliga- 
tions outstanding  may  not  exceed  $1.5  billion  for  capital  needs  or 
$500  million  for  operating  purposes.  According  to  the  Postal  Serv- 
ice, under  its  pending  Capital  Investment  Plan,  the  $10  billion  bor- 
rowing ceiling  will  be  reached  in  fiscal  year  1991. 

Section  8004  amends  section  2005  to  increase  the  annual  limit  for 
capital  borrowing  to  $3  billion  and  the  annual  limit  for  borrowing 
for  operating  purposes  to  $1  billion.  The  maximum  amounts  allow- 
able are:  for  each  of  fiscal  years  1990  and  1991,  $15,000,000,000;  for 
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each  of  fiscal  years  1992  and  1993,  $20,000,000,000;  for  each  of  fiscal 
years  1994  and  1995,  $25,000,000,000;  and  for  fiscal  year  1996  and 
each  fiscal  year  thereafter,  $30,000,000,000. 

Senate  amendment 

The  Senate  amendment  has  no  comparable  provision. 
Conference  agreement 

The  House  recedes  to  the  Senate. 

Redirection  of  Postal  Service  Borrowing,  Investments,  and 

Deposits 

House  bill 

Section  8005  of  the  House  bill  addresses  the  relationship  between 
the  Postal  Service  and  the  Department  of  Treasury  by  prohibiting 
the  Postal  Service  from  borrowing  from  the  Federal  Financing 
Bank  and  permitting  it  to  borrow  from  private  credit  markets, 
invest  its  funds  in  United  States  Government  securities,  and  depos- 
it its  funds  in  private  sector  institutions. 

Senate  amendment 

The  Senate  amendment  has  no  comparable  provision. 
Conference  agreement 

The  House  recedes  to  the  Senate. 

Postal  Service  Payments  to  the  Employee's  Compensation  Fund 
House  bill 

Section  8006  of  the  House  bill  provides  that  the  Postal  Service 
shall  make  the  payments  required  by  subsections  (b)  and  (c)  of  sec- 
tion 8147  of  title  5,  United  States  Code,  no  later  than  thirty  days 
following  the  date  on  which  the  Secretary  of  Labor  notifies  the 
Postmaster  General  of  the  amount  of  the  liability.  The  CBO  esti- 
mates that  enactment  of  these  provisions  will  reduce  the  fiscal 
year  1990  deficit  by  $330  million. 

Senate  amendment 

The  Senate  amendment  has  no  comparable  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

Amendments  Relating  to  Partial  Deferred  Payment  of  Lump- 
sum Credit 

House  bill 

Section  8007  of  the  House  bill  continues  for  two  years,  with  some 
modification,  section  6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  which  provides  for  deferred  payments  of  the  lump-sum 
credit  for  certain  employees. 

Under  the  terms  of  section  8007,  an  employee  whose  eligibility 
for  an  annuity  commences  after  September  30,  1989,  and  before  Oc- 
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tober  1,  1991,  would  receive  50  percent  of  the  amount  of  the  lump- 
sum credit  which  employee  elects  at  the  time  of  retirement,  and 
the  remaining  50  percent  of  the  amount  of  the  lump-sum  credit, 
plus  interest,  on  the  date  12  months  after  the  date  on  which  the 
lump-sum  credit  would  otherwise  have  been  paid. 

Section  8007  further  amends  section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  to  permit  election  of  the  deferred  pay- 
ment schedule  by  employees  who  are  involuntarily  separated  for 
reasons  other  than  cause,  and  individuals  to  whom  the  application 
of  the  deferred  payment  schedule  would  be  against  equity  and  good 
conscience,  due  to  a  life-threatening  affliction  or  other  critical  med- 
ical condition  affecting  them.  The  1987  Act  strictly  excepted  these 
individuals  from  application  of  the  deferred  payment  schedule. 

Senate  amendment 

Except  for  stylistic  differences  and  the  two  substantive  differ- 
ences noted  below,  the  section  7004  of  the  Senate  amendment  is 
substantively  the  same  as  the  corresponding  House  provision.  The 
substantive  differences  are:  (1)  the  Senate  amendment  applies  for 
one  year  (as  opposed  to  the  House  provision  which  applies  for  two 
years);  and  (2)  the  Senate  amendment  does  not  permit  employees 
who  are  involuntarily  separated  to  elect  the  deferred  payment  ar- 
rangement. 

Conference  agreement 

The  conference  agreement  includes  the  provisions  of  the  Senate 
amendment  with  amendments  to  permit  employees  who  are  other- 
wise denied  the  deferred  payment  option  to  elect  that  option,  and 
to  make  the  provision  effective  with  respect  to  annuities  commenc- 
ing after  December  2,  1989.  The  conferees  note  that  the  provisions 
of  law  providing  for  a  60/40  split  of  the  lump-sum  payment  which 
would  otherwise  have  expired  on  September  30,  1989,  were  ex- 
tended through  December  2,  1989,  by  Public  Law  101-103,  enacted 
September  30,  1989. 

Coordination 

House  bill 

Section  8008  of  the  House  bill  provides  that  for  purposes  of  sec- 
tion 202  of  the  Balanced  Budget  and  Emergency  Deficit  Reaffirma- 
tion Act  of  1987,  any  transfer  resulting  from  any  provision  of  title 
VIII  or  any  of  the  amendments  made  by  that  title  is  a  necessary 
(but  secondary)  result  of  a  significant  policy  change  (within  the 
meaning  of  section  202(b)  of  such  Act).  The  report  accompanying 
the  House  bill  (H.  Rept.  101-297)  states:  "Although  the  [Post  Office 
and  Civil  Service]  committee  does  not  believe  that  section  8008  is 
necessary,  it  has  been  included  to  ensure  proper  scorekeeping  of 
the  savings  provisions  of  title  VIII. 

Senate  amendment 

The  Senate  amendment  has  no  comparable  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 
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TITLE  V— VETERANS  PROGRAMS 
Extension  of  Loan  Fee 

Current  law 

Under  section  1829(c)  of  title  38,  United  States  Code,  the  1-per- 
cent fee  on  loans  guaranteed,  made,  or  insured  by  the  Department 
of  Veterans  Affairs  and  the  0.5-percent  fee  on  assumptions  of  VA- 
guaranteed  or  -insured  loans  may  not  be  collected  on  loans  closed 
after  September  30,  1989.  Public  Law  101-110,  enacted  on  October 
6,  1989,  extended  the  Department's  authority  to  collect  the  fees  on 
loans  closed  before  December  1,  1989. 

House  bill 

Section  5001  would  (a)  establish  a  Veterans'  Mortgage  Indemnity 
Fund  (VMIF)  to  serve  as  a  revolving  fund  for  loans  guaranteed, 
made,  or  insured  after  September  30,  1989;  (b)  replace  the  1-percent 
fee  on  VA-guaranteed  loans  with  a  permanent  1.25-percent  mort- 
gage-indemnity fee;  (c)  make  permanent  the  1-percent  fee  on 
vendee  loans  (extensions  of  credit  from  the  Department  to  finance 
an  individual's  purchase  of  a  home  the  Department  acquired  upon 
foreclosure  of  a  loan  it  had  guaranteed)  and  the  0.5-percent  fee  on 
assumptions;  and  (d)  generally  indemnify  individuals  for  guaranty 
payments  made  by  the  Department  on  their  behalf  in  connection 
with  a  loan  guaranteed  by  the  department.  This  section  is  substan- 
tively identical  to  section  2  of  H.R.  1415  as  passed  by  the  House  of 
Representatives  on  June  6,  1989;  on  October  3,  1989,  the  Senate 
passed  similar  provisions  in  title  IV  of  S.  13  as  incorporated  into 
H.R.  901. 

Senate  amendment 

Section  5001(a)  would  extend  the  loan  fees  through  September  30, 
1990. 

Conference  agreement 

Section  5001  follows  the  Senate  amendment  by  extending  the 
loan  fees  through  September  30,  1990. 

The  conferees  stress  that  the  House  conferees  were  willing  to 
agree  to  an  extension  of  the  1-percent  fee  in  the  absence  of  the 
House-passed  revisions  of  the  loan  guaranty  program  only  if  the 
Senate  conferees  agreed  to  the  provision,  described  below,  relating 
to  the  crediting  of  the  proceeds  of  vendee  loan  sales. 

Postponement  of  Restrictions  on  Without-Recourse  Vendee 

Loan  Sales 

Current  law 

Section  1833(a)(3)  of  title  38  allows  the  Department  to  sell  vendee 
loans  without  recourse  only  if  it  receives  at  least  the  unpaid  bal- 
ance ("par  value")  of  the  loan.  Section  1833(a)(6)  sets  an  expiration 
date  of  October  1,  1990,  for  that  provision  and  for  other  provisions 
of  section  1833(a)  that  (a)  establish  limits  on  the  proportions  of  the 
sales  of  homes  acquired  by  the  Department  upon  foreclosure  that 
may  be  made  for  cash  and  may  be  financed  with  vendee  loans;  (b) 
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generally  require  a  5-percent  downpayment  on  vendee  loans;  (c) 
allow  additional  vendee-loan  financing  for  the  costs  of  rehabilitat- 
ing the  property;  and  (d)  allow  below-market  interest  rates  on 
vendee  loans. 

House  bill 

Section  5002(a)  (1)(A)  and  (2)  would  postpone  until  October  1, 
1991,  the  par-value  requirement  for  without-recourse  sales  and 
extend  until  that  date  the  provisions  of  section  1833(a)  relating  to 
the  Department's  sales  of  properties  it  has  acquired  upon  foreclo- 
sure. It  would  also  reinstate  until  that  date  the  section  1833(a)(3) 
requirements,  which  expired  on  September  30,  1989,  that  the  Secre- 
tary (a)  decide  whether  to  sell  vendee  loans  with  or  without  re- 
course only  after  determining  which  type  of  sale  would  be  in  the 
best  interest  of  the  Department's  loan  guaranty  program,  taking 
into  account  a  detailed  cost-effectiveness  comparison;  and  (b)  report 
to  the  House  and  Senate  Committees  on  Veterans'  Affairs  with  re- 
spect to  each  sale. 

Senate  amendment 

Section  5001(b)  contains  substantively  identical  provisions  except 
that  the  par-value  provisions  and  the  provisions  relating  to  the  fi- 
nancing of  the  Department's  sales  of  properties  acquired  upon  fore- 
closure would  expire  on  October  1,  1990,  instead  of  October  1,  1991. 
On  October  3,  1989,  the  Senate  passed  identical  provisions  in  sec- 
tion 404  of  S.  13  as  incorporated  into  H.R.  901. 

Conference  agreement 

Section  5002  follows  the  Senate  amendment  by  (a)  postponing 
until  October  1,  1990,  the  par-value  requirement,  and  (b)  reinstat- 
ing the  requirements  that  the  Secretary  by  that  date  (1)  decide 
whether  to  sell  vendee  loans  with  or  without  recourse  based  on  a 
determination  as  to  which  type  of  sale  is  in  the  best  interest  of  the 
loan  guaranty  program,  and  (2)  report  to  the  Committees  with  re- 
spect to  each  sale. 

Crediting  of  Proceeds  From  Vendee  Loan  Sales 
Current  law 

In  1987,  the  Office  of  Management  and  Budget,  and  later  the 
Congressional  Budget  Office,  adopted  a  new  approach  to  counting, 
for  budget  purposes,  the  proceeds  of  with-recourse  sales  of  vendee 
loan  assets.  Instead  of  counting  the  proceeds  of  with-recourse  sales 
as  offsetting  collections  of  the  Loan  Guaranty  Revolving  Fund, 
OMB  and  CBO  now  consider  a  with-recourse  sale  as  the  equivalent 
of  a  loan  from  the  purchaser  to  the  government.  Loans  sold  with- 
out recourse  continue  to  be  scored  as  offsetting  collections. 

House  bill 

Section  5002(a)(1)(B)  would  reverse  the  current  OMB  and  CBO 
rules  for  counting  the  proceeds  of  certain  with-recourse  sales  by  re- 
quiring that  (a)  the  proceeds  from  such  sales  be  credited  as  offset- 
ting collections  of  either  the  current  Loan  Guaranty  Revolving 
Fund  (LGRF)  or  the  VMIF,  depending  on  which  fund  received  the 
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fee  for  the  original  guaranteed  loan  secured  by  the  same  property 
securing  the  vendee  loan  sold;  (b)  the  crediting  be  made  without  re- 
duction and  for  the  fiscal  year  in  which  the  amount  involved  was 
received;  and  (c)  all  amounts  so  credited  offset  outlays  of  the  re- 
spective fund  during  the  fiscal  year  in  question. 

Senate  amendment 

No  provision. 

Conference  agreement 

Section  5003  follows  the  House  bill  by  providing  that,  notwith- 
standing any  other  provision  of  law  (such  as  Public  Laws  93-344 
and  100-119),  (a)  the  proceeds  of  with-recourse  sales  be  credited  as 
offsetting  collections  of  the  LGRF  or  a  subsequently  established  re- 
volving fund  when  it  receives  the  fee  for  the  original  guaranteed 
loan;  (b)  the  crediting  be  made  without  reduction  and  for  the  fiscal 
year  in  which  the  proceeds  were  received;  and  (c)  all  amounts  so 
credited  for  a  fiscal  year  offset  outlays  of  such  revolving  fund 
during  that  fiscal  year. 

TITLE  VI— MEDICARE,  MEDICAID,  AND  MATERNAL  AND 
CHILD  HEALTH,  AND  OTHER  HEALTH  PROVISIONS 

Subtitle  B — Medicaid 

1.  Infant  Mortality  Provisions 

Sections  4201  through  4206  of  the  House  bill. 

(A)  PHASED-IN  COVERAGE  OF  PREGNANT  WOMEN  AND  INFANTS  UP  TO 
185  PERCENT  OF  POVERTY  LEVEL 

(1)  In  general 

Present  law 

MCCA  requires  States  to  offer  Medicaid  coverage  to  pregnant 
women  and  infants  under  one  year  old  with  family  incomes  below 
75  percent  of  the  Federal  poverty  line  by  July  1,  1989,  and  to  those 
with  family  incomes  below  100  percent  of  the  poverty  line  by  July 
1,  1990.  OBRA  (1987)  permits  States  to  establish  a  higher  income 
standard  for  pregnant  women  and  infants,  up  to  185  percent  of  the 
poverty  line. 

House  bill  (section  4201) 

Requires  States  to  offer  Medicaid  coverage  to  pregnant  women 
and  infants  with  family  incomes  up  to  130  percent  of  the  poverty 
line  by  April  1,  1990;  up  to  150  percent  of  the  poverty  line  by  July 
1,  1992;  and  up  to  185  percent  of  the  poverty  line  by  July  1,  1993. 
Provides  that  a  State  that,  as  of  the  date  of  enactment,  has  already 
opted  for  an  income  standard  higher  than  130  percent,  or  has  au- 
thorized or  appropriated  funds  in  anticipation  of  adopting  such  a 
standard,  must  continue  to  use  the  higher  standard  after  April  1, 
1990.  Applies  to  payments  for  calendar  quarters  beginning  on  or 
after  April  1,  1990,  regardless  of  whether  implementing  regulations 
have  been  promulgated  by  that  date. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill,  with  a  modifi- 
cation requiring  all  States  (including  Arizona)  to  cover  pregnant 
women  and  infants  with  family  incomes  of  up  to  133  percent  of  the 
Federal  poverty  level. 

The  conferees  wish  to  underscore  the  contribution  made  by  the 
late  Representative  Mickey  Leland  (D-Texas)  to  the  inclusion  of 
this  provision  (and  the  related  Medicaid  child  health  amendments) 
in  the  conference  agreement.  As  the  primary  sponsor  of  the  Medic- 
aid Infant  Mortality  Amendments  of  1989,  H.R.  800,  from  which 
the  conference  agreement  is  derived,  Mickey  Leland  was  unrelent- 
ing in  his  efforts  to  lower  this  Nation's  infant  mortality  rate  and 
give  those  of  its  children  born  in  poverty  a  healthy  start  in  life.  For 
the  welfare  of  these  children,  and  in  his  memory,  the  conferees 
agree  to  this  provision  and  urge  its  enactment. 

The  conference  agreement  contains  an  additional  modification  di- 
recting the  Secretary  to  enter  into  agreements  with  several  States 
to  conduct  demonstrations  of  alternatives  for  extending  Medicaid 
coverage,  or  alternative  coverage,  to  pregnant  women  and  children 
under  age  20  who  are  otherwise  ineligible  for  Medicaid  and  whose 
family  incomes  are  below  185  percent  of  the  Federal  poverty  level. 
Alternative  coverage  may  include,  but  is  not  limited  to,  such  op- 
tions as  enrollment  under  employer  plans,  the  State's  plan  for  its 
own  employees,  a  State  uninsured  plan,  or  an  HMO.  If  a  project 
includes  enrollment  under  employer  plans,  it  must  require  an  em- 
ployer contribution.  Projects  must  provide  for  premiums  to  be 
charged  to  families  with  incomes  above  100  percent  of  the  poverty 
level.  The  premium  must  be  equal  to  the  lesser  of  a  sliding  scale  or 
3  percent  of  family  income.  Demonstrations  are  to  be  conducted  for 
not  longer  than  3  years.  The  Secretary  is  authorized  to  waive  the 
requirement  that  State  Medicaid  plans  operate  uniformly  through- 
out the  State.  Federal  Medicaid  matching  funds  participation  in 
the  projects  is  limited  to  $10  million  per  year  in  each  of  FY  1990, 
FY  1991,  and  FY  1992.  Costs  of  services  are  to  be  matched  at  each 
State's  regular  Federal  matching  rate  for  services,  and  costs  for  ad- 
ministrative expenses  are  to  be  matched  at  the  rate  appropriate  to 
the  administrative  function.  The  Secretary  is  required  to  submit  an 
interim  evaluation  of  the  projects  to  Congress  by  January  1,  1991, 
and  a  final  report  by  January  1,  1994. 

(2)  Flexibility  in  income  methodology  and  deduction  of  child  care  in 
computation  of  income 

Present  law 

In  determining  family  income  for  pregnant  women  and  infants 
with  family  incomes  below  the  Federal  poverty  level,  a  State  must 
use  the  same  methodology  used  in  its  Aid  to  Families  with  Depend- 
ent Children  (AFDC)  program,  except  that  it  may  not  deem  as 
available  to  the  applicant  income  of  relatives  other  than  a  spouse 
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or  parent,  and  may  not  subtract  from  income  costs  for  medical 
care. 

House  bill 

Provides  that  a  State  may  adopt  a  less  restrictive  income  meth- 
odology for  pregnant  women  and  infants  than  that  used  in  deter- 
mining eligibility  for  AFDC.  Requires  that  States  exclude  from 
income  the  costs  of  child  care  necessary  for  the  employment  of  the 
pregnant  woman  or  the  infant's  caretaker. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(3)  Prohibiting  application  of  resource  test 

Present  law 

In  determining  eligibility  for  pregnant  women  and  infants,  a 
State  may  impose  a  resource  standard;  that  is,  a  limit  on  allowable 
assets.  For  pregnant  women,  this  standard  must  be  no  more  restric- 
tive than  that  used  in  determining  eligibility  for  Supplemental  Se- 
curity Income  (SSI).  For  infants  and  children,  it  must  be  no  more 
restrictive  than  that  used  for  AFDC. 

House  bill 

Prohibits  the  use  of  any  resource  standard  or  methodology  in  de- 
termining eligibility  for  pregnant  women  and  infants. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(4)  Report  and  transition  on  errors  in  eligibility  determinations 
Present  law 

States  are  required  to  maintain  a  Medicaid  quality  control 
system,  which  identifies  Medicaid  payments  made  as  a  result  of  er- 
roneous eligibility  determinations.  If  a  State's  error  rate  (erroneous 
Medicaid  payments  as  a  percent  of  total  Medicaid  payments)  ex- 
ceeds 3  percent,  it  may  be  subject  to  a  reduction  in  Federal  match- 
ing funds. 

House  bill 

Requires  the  Secretary  to  report  to  Congress  by  July  1,  1990,  on 
State  error  rates  in  determining  eligibility  for  pregnant  women 
and  infants.  Provides  that  the  calculation  of  State  error  rates  and 
financial  penalties  is  to  exclude  Medicaid  payments  made  on  behalf 
of  pregnant  women  and  infants  on  or  after  July  1,  1989,  and  before 
the  first  calendar  quarter  beginning  more  than  12  months  after  the 
Secretary  submits  the  required  report. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(B)  PRESUMPTIVE  ELIGIBILITY 

Present  law 

(1)  Extension  of  presumptive  eligibility  period. — States  have  the 
option  of  establishing  "presumptive  eligibility' 1  for  low-income 
pregnant  women.  Certain  providers  may  make  a  preliminary  deter- 
mination that  a  pregnant  woman  seeking  treatment  is  potentially 
eligible  for  Medicaid.  The  woman  may  then  receive  services  related 
to  the  pregnancy  for  up  to  45  days,  or  until  the  State  completes  an 
eligibility  review,  whichever  is  earlier.  If  a  woman  who  has  been 
determined  by  a  provider  to  be  presumptively  eligible  for  Medicaid 
services  fails  to  apply  for  Medicaid  within  14  days  after  the  deter- 
mination is  made,  presumptive  eligibility  ceases. 

(2)  Flexibility  in  application. — States  design  their  own  applica- 
tion forms  for  Medicaid  benefits.  In  the  case  of  pregnant  women, 
some  States  may  use  different  forms  for  the  presumptive  eligibility 
determination  and  the  final  eligibility  determination,  while  others 
may  use  the  same  form  for  both.  Current  law  has  no  provision  on 
this  subject. 

House  bill  (section  4202) 

(1)  Extension  of  presumptive  eligibility  period. — Extends  the  time 
limit  for  filing  a  Medicaid  application  to  the  last  day  of  the  month 
following  the  month  in  which  the  provider  makes  an  initial  deter- 
mination of  presumptive  eligibility,  and  continues  eligibility  to  that 
date  in  the  case  of  a  woman  who  fails  to  apply.  In  the  case  of  a 
woman  who  applies  within  the  time  limit,  continues  presumptive 
eligibility  until  the  date  the  State  completes  its  eligibility  determi- 
nation. 

(2)  Flexibility  in  application. — Provides  that  the  Medicaid  appli- 
cation form  to  be  filed  by  women  who  have  been  determined  pre- 
sumptively eligible  may  be  the  form  used  by  the  State  for  applica- 
tions by  women  potentially  eligible  solely  because  of  pregnancy. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(C)  OPTIONAL  COVERAGE  OF  PRENATAL  AND  POSTPARTUM  HOME 
VISITATION  SERVICES 

Present  law 
No  provision. 
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House  bill  (section  4203) 

Provides  that  States  may  cover  as  an  optional  Medicaid  service 
home  visitation  services,  as  prescribed  by  a  physician,  to  high-risk 
pregnant  women  and/ or  to  high-risk  infants  under  1  year  old.  Ef- 
fective July  1,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(D)  PAYMENT  FOR  OBSTETRICAL  AND  PEDIATRIC  SERVICES 

Present  law 

States  establish  their  own  payment  levels  for  Medicaid  services. 
Medicaid  regulations  (42  C.F.R.  447.204)  provide  that  payments 
must  be  sufficient  to  enlist  enough  providers  so  that  covered  serv- 
ices will  be  available  to  Medicaid  beneficiaries  to  at  least  the 
extent  that  such  services  are  available  to  the  general  population. 

House  bill  (section  4204) 

(1)  Codification  and  enforcement  of  adequate  payment  level  provi- 
sions.— Incorporates  the  regulatory  provision  in  the  Medicaid  stat- 
ute, with  the  additional  specification  that  the  test  of  comparative 
availability  of  services  may  be  applied  to  specific  geographic  areas. 
Provides  that  a  State  Medicaid  plan  will  not  be  considered  to  meet 
this  requirement  unless,  by  April  1  of  1990  and  each  succeeding 
year,  the  State  submits  an  amendment  to  the  plan  specifying  the 
payment  rates  for  non-institutional  obstetrical  and  pediatric  serv- 
ices to  be  effective  during  the  period  beginning  July  1  of  that  year. 
The  amendment  must  include  data  on  how  these  payment  rates  are 
taken  into  account  in  developing  the  payment  rates  for  HMOs  with 
Medicaid  contracts,  along  with  additional  data  that  will  assist  the 
Secretary  in  evaluating  the  State's  compliance  with  the  minimum 
payment  requirement.  Requires  the  Secretary  to  review  and  ap- 
prove or  disapprove  the  amendment  within  90  days;  in  the  event  of 
disapproval,  the  State  must  immediately  submit  a  revised  amend- 
ment that  complies  with  the  payment  requirement. 

Provides  that,  beginning  in  1992,  data  submitted  by  the  State 
with  the  amendment  must  include  information  on  average  Medic- 
aid payments,  by  procedure,  for  obstetrical  and  pediatric  services 
during  the  second  previous  year;  requires  that  information  be  pro- 
vided separately  for  providers  in  each  metropolitan  statistical  area 
(or  similar  area)  in  the  State  and  for  the  remainder  of  the  State. 
Further  provides  that  no  provision  of  Medicaid  law  shall  be  con- 
strued as  prohibiting  a  State  from  making  higher  payments  for  ob- 
stetrical and  pediatric  services  in  rural  areas  than  in  urban  ones. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  includes  the  House  bill,  with  an  addi- 
tional modification:  effective  July  1,  1990,  States  are  required  to 
cover  under  their  Medicaid  programs  services  of  certified  pediatric 
or  family  nurse  practitioners  practicing  with  the  scope  of  State 
law,  regardless  of  whether  they  are  under  the  supervision  of,  or  as- 
sociated with,  a  physician  or  other  provider.  This  requirement  is  ef- 
fective July  1,  1990. 

(2)  Payment  for  certain  services  in  certain  federally-funded  health 

centers 

Present  law 

States  are  permitted,  but  not  required,  to  cover  services  in  com- 
munity and  migrant  health  centers  and  providers  of  health  care  to 
the  homeless  receiving  Federal  grants  under  the  Public  Health 
Service  Act.  States  that  cover  such  services  establish  their  own  re- 
imbursement methodologies. 

House  bill  (section  4204) 

Requires  States  to  cover  ambulatory  services  to  pregnant  women 
and  children  under  age  18  in  Federally-funded  community  and  mi- 
grant health  centers  and  providers  of  health  care  to  the  homeless. 
Provides  that  payment  for  such  services  must  be  equal  to  100  per- 
cent of  the  facilities'  reasonable  costs  for  providing  the  services; 
reasonableness  may  be  subject  to  tests  developed  by  the  Secretary 
for  Medicare  purposes  or  specifically  for  Medicaid.  Effective  July  1, 
1990,  regardless  of  whether  implementing  regulations  have  been 
promulgated. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion requiring  States  to  include  in  their  Medicaid  benefit  package 
Federally-qualified  health  center  services  and  any  other  ambulato- 
ry services  offered  by  a  Federally-qualified  health  center  and  which 
are  otherwise  included  in  the  plan.  These  services  would  be  avail- 
able to  all  program  beneficiaries,  not  just  pregnant  women  and 
children.  Federally-qualified  health  centers  are  facilities  which  (1) 
are  receiving  grants  under  section  329,  330,  or  340  of  the  Public 
Health  Service  Act,  or  (2)  are  determined  by  the  Secretary  (based 
on  the  recommendation  of  the  Health  Resources  and  Services  Ad- 
ministrator within  the  Public  Health  Service)  to  meet  the  require- 
ments for  receiving  such  a  grant  (subject  to  a  waiver  for  up  to  2 
years  for  good  cause  shown).  This  requirement  is  effective  April  1, 
1990,  without  regard  to  whether  or  not  final  regulations  to  carry 
out  such  amendments  have  been  promulgated. 
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(E)  ROLE  IN  PATERNITY  DETERMINATIONS 

Present  law 

Applicants  for  Medicaid  are  required,  as  a  condition  of  eligibility, 
to  cooperate  in  establishing  the  paternity  of  children  born  out  of 
wedlock  and  in  obtaining  child  support,  unless  there  is  good  cause 
for  non-cooperation. 

House  bill  (section  4205) 

Exempts  women  qualifying  only  for  Medicaid  coverage  under  the 
special  eligibility  standards  for  pregnant  women  from  the  require- 
ment that  they  cooperate  in  establishing  paternity  and  obtaining 
child  support.  Effective  on  enactment 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(F)  REQUIRED  MEDICAID  NOTICE  AND  COORDINATION  WITH  SPECIAL 
SUPPLEMENTAL  FOOD  PROGRAM  FOR  WOMEN,  INFANTS,  AND  CHIL- 
DREN (WIC) 

Present  law 

The  WIC  program  provides  supplemental  food  to  certain  low- 
income  mothers  and  young  children,  along  with  nutritional  coun- 
seling and  some  health-related  services.  Although  many  persons 
qualifying  for  WIC  are  also  eligible  for  Medicaid,  there  is  currently 
no  coordination  between  the  two  programs. 

House  bill  (section  4206) 

Requires  State  Medicaid  plans  to  provide  for  coordination  be- 
tween the  Medicaid  and  WIC  programs.  Requires  the  State  to 
notify  Medicaid  beneficiaries  who  are  pregnant,  post  partum  or 
breastfeeding  women,  or  children  under  age  5,  of  the  availability  of 
WIC  benefits  and  to  refer  such  persons  to  the  State  agency  admin- 
istering the  WIC  program.  Effective  July  1,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

2.  Child  Health  Amendments 
Sections  4211-4217  of  House  bill. 

(A)  PHASED-IN  MANDATORY  COVERAGE  OF  CHILDREN  UP  TO  100 
PERCENT  OF  POVERTY  LEVEL 

Present  law 

(1)  In  general— States  are  permitted  to  cover  children  who  are 
over  1  year  old  and  less  than  2,  3,  4,  5,  6,  7,  or  8  years  old  (at  the 
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State's  option),  in  families  with  incomes  below  a  State-established 
income  level  which  may  be  as  high  as  100  percent  of  the  Federal 
poverty  level.  In  determining  family  income  for  these  children,  a 
State  must  use  the  same  methodology  used  in  its  AFDC  program, 
except  that  it  may  not  deem  as  available  to  the  applicant  income  of 
relatives  other  than  a  spouse  or  parent,  and  may  not  subtract  from 
income  costs  for  medical  care.  A  State  may  impose  a  resource 
standard  that  is  no  more  restrictive  than  that  used  in  determining 
eligibility  for  AFDC. 

(2)  Applications  using  outreach  locations. — States  determine  the 
sites  at  which  applications  for  Medicaid  will  be  accepted.  For  per- 
sons applying  for  Medicaid  only,  and  not  for  cash  assistance,  a 
State  may  use  the  same  application  form  used  for  the  cash  assist- 
ance programs  or  may  develop  a  different  form. 

House  bill  (section  4211) 

(1)  In  general. — Requires  States  to  cover  children  born  after  Sep- 
tember 30,  1983,  who  are  over  1  year  old  but  under  18  years  old, 
with  family  incomes  up  to  100  percent  of  the  Federal  poverty  level. 
Prohibits  the  use  of  a  resource  standard  for  these  children,  and 
permits  the  State  to  adopt  an  income  methodology  less  restrictive 
than  that  used  for  AFDC.  Requires  that  States  exclude  from 
income  the  costs  of  child  care  necessary  for  the  employment  of  the 
child's  caretaker.  Provides  that  a  State  that  operates  a  medical  as- 
sistance program  for  low-income  persons  under  a  Federal  demon- 
stration waiver  in  lieu  of  Medicaid  (as  Arizona  now  does)  must 
comply  with  the  new  requirements  at  the  same  time  as  other 
States.  Applies  to  payments  for  calendar  quarters  beginning  on  or 
after  July  1,  1990,  regardless  of  whether  implementing  regulations 
have  been  promulgated  by  that  date.  Delay  is  permitted  where 
State  legislation  is  required  to  comply.  Texas  is  not  required  to 
comply  with  the  new  requirements  until  September  1,  1991. 

(2)  Applications  using  outreach  locations. — Requires  States  to 
accept  applications  by  pregnant  women  and  children  under  18  at 
sites  other  than  those  used  for  AFDC  applications.  Alternate  sites 
could  include  hospitals  or  clinics.  If  health  facilities  are  used,  the 
State  is  prohibited  from  discriminating  between  public  and  private 
facilities.  Requires  the  State  to  use  an  application  form  different 
from  the  AFDC  form  for  pregnant  women  and  children  under  18 
applying  for  Medicaid  only.  Effective  July  1,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

(1)  In  general. — The  conference  agreement  follows  the  House  bill 
with  the  following  modifications:  (1)  States  are  required  to  extend 
Medicaid  coverage  to  all  children  born  after  September  30,  1990,  up 
to  age  6,  in  families  with  incomes  below  133  percent  of  the  Federal 
poverty  level;  and  (2)  the  requirement  is  effective  April  1,  1990,  in 
all  States  (including  Arizona). 

(2)  Applications  using  outreach  locations. — The  conference  agree- 
ment does  not  include  the  House  bill. 
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(B)  EXTENSION  OF  MEDICAID  TRANSITION  COVERAGE 

Present  law 

(1)  Effective  April  1,  1990,  States  will  be  required  to  continue 
Medicaid  benefits  for  6  months  after  a  family  loses  AFDC  benefits 
because  of  increased  earnings  or  hours  of  employment,  if  the 
family  received  AFDC  benefits  in  3  of  the  6  months  preceding  the 
termination.  The  State  must  also  offer  an  additional  6  months  of 
coverage  when  the  initial  6-month  period  ends;  the  State  may  re- 
quire that  the  family  pay  a  premium  for  coverage  in  this  second 
period,  may  limit  benefits  to  acute  care,  and  may  substitute  enroll- 
ment in  an  alternative  insurance  plan  for  standard  Medicaid  cover- 
age. These  new  transition  coverage  provisions,  added  by  the  Family 
Support  Act  of  1988  (P.L.  100-485),  expire  September  30,  1998. 

(2)  Transitional  Medicaid  coverage  is  subject  to  early  termination 
if  the  family  no  longer  includes  a  child  who  meets  (or  would  meet 
if  needy)  the  AFDC  definition  of  dependency. 

(3)  Before  enactment  of  the  Family  Support  Act,  States  were  re- 
quired to  continue  Medicaid  for  6  months  for  families  losing  AFDC 
because  they  ceased  to  qualify  for  income  disregards,  temporary  ex- 
clusions of  earned  income  from  the  total  income  used  in  determin- 
ing AFDC  eligibility.  A  State  could,  at  its  option,  provide  up  to  9 
months  of  additional  coverage  after  the  initial  6  months,  for  a  total 
of  15  months.  The  Family  Support  Act  suspended  this  provision  for 
families  losing  AFDC  between  April  1,  1990,  and  September  30, 
1998;  these  families  will  instead  receive  the  12-month  transition 
coverage  established  by  the  Act. 

House  bill  (section  4212) 

(1)  Permits  a  State  to  offer  up  to  one  full  year  of  additional  cov- 
erage, beyond  the  year  provided  by  the  Family  Support  Act;  cover- 
age in  the  optional  second  year  is  subject  to  the  same  rules  as  cov- 
erage in  the  last  6  months  of  the  mandatory  first  year.  Makes  the 
new  transition  coverage  provisions  added  by  the  Family  Support 
Act  permanent.  Effective  April  1,  1990. 

(2)  Provides  that  coverage  is  not  subject  to  early  termination  if 
the  family  still  includes  a  child,  whether  or  not  the  child  meets  the 
AFDC  definition  of  dependency.  Effective  April  1,  1990. 

(3)  Provides  that  the  suspension  of  the  6-month/ 9-month  exten- 
sion does  not  apply  to  families  that  lose  AFDC  eligibility  before 
April  1,  1990  (and  who  may  therefore  be  in  the  middle  of  a  15- 
month  extension  at  the  time  the  12-month  provision  takes  effect). 
Effective  as  if  included  in  the  Family  Support  Act  of  1988. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  items  (2)  and  (3)  of  the  House 
bill. 
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(C)  EARLY  AND  PERIODIC  SCREENING,  DIAGNOSTIC,  AND  TREATMENT 
SERVICES  DEFINED 

Present  law 

States  are  required  to  cover  early  and  periodic  screening,  diag- 
nostic, and  treatment  (EPSDT)  services  for  most  groups  of  Medicaid 
beneficiaries  under  age  21.  Medicaid  regulations  provide  the 
EPSDT  screenings  must  include  a  health  and  developmental  histo- 
ry, a  comprehensive  physical  exam,  vision  and  hearing  testing,  ap- 
propriate laboratory  tests,  and  dental  screening  for  children  over  3 
years  old  (or  over  5  years  old,  with  the  Secretary's  approval).  The 
regulations  require  that  States  establish,  in  consultation  with  med- 
ical and  dental  organizations,  a  "periodicity  schedule"  for  screen- 
ings, specifying  services  applicable  at  each  stage  of  the  benefi- 
ciary's life.  States  must  also  provide  treatment  for  problems  or  con- 
ditions identified  during  screening.  The  regulations  provide  that,  in 
addition  to  any  treatment  services  normally  covered  under  the 
State  Medicaid  plan,  the  State  must  provide  dental  care,  appropri- 
ate immunizations,  and  vision  and  hearing  treatment,  including 
eyeglasses  and  hearing  aids. 

House  bill  (section  4213) 

Codifies  the  current  regulations  on  minimum  components  of 
EPSDT  screening  and  treatment,  with  minor  changes.  Provides 
that  screenings  must  include  blood  testing  when  appropriate,  as 
well  as  health  education.  Eliminates  the  option  of  delaying  dental 
screening  to  age  5.  Requires  distinct  periodicity  schedules  for 
screening,  vision,  dental,  and  hearing  services,  and  provides  that 
services  be  furnished  at  intervals  other  than  those  specified  in  the 
periodicity  schedule  when  medically  necessary  to  identify  and  treat 
a  suspected  illness  or  condition.  Provides  that  nothing  in  Medicaid 
law  should  be  construed  as  limiting  EPSDT  providers  to  those  that 
can  furnish  all  the  required  EPSDT  services  or  preventing  provid- 
ers qualified  to  furnish  only  a  part  of  the  EPSDT  package  from 
participating  in  the  program.  Requires  States  to  report  annually  to 
the  Secretary,  by  April  1  after  the  end  of  each  fiscal  year  (begin- 
ning with  FY  90),  on  the  number  of  children  receiving  EPSDT 
screens,  the  number  referred  for  follow-up  treatment,  and  the 
number  receiving  dental  services,  by  age  and  basis  of  Medicaid  eli- 
gibility. Effective  on  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications:  (1)  States  are  required  to  provide  any  service 
that  a  State  is  allowed  to  cover  with  Federal  matching  funds  under 
Medicaid  that  is  required  to  treat  a  condition  identified  during  a 
screen,  whether  or  not  the  service  is  included  in  the  State's  Medic- 
aid plan;  (2)  the  Secretary  is  required  to  develop,  by  July  1,  1990, 
and  every  12  months  thereafter,  EPSDT  participation  goals  for 
each  State,  and  States  are  required  to  include  data  on  the  extent  to 
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which  they  comply  with  these  goals  in  their  annual  reports  to  the 
Secretary;  and  (3)  the  provision  is  effective  April  1,  1990. 

(D)  EXTENSION  OF  PAYMENT  PROVISIONS  FOR  MEDICALLY  NECESSARY 
SERVICES  TO  CHILDREN  IN  DISPROPORTIONATE  SHARE  HOSPITALS 

Present  law 

(1)  States  may  establish  reasonable  durational  limits  on  coverage 
of  inpatient  hospital  services,  but  may  not  impose  these  limits  on 
medically  necessary  services  provided  to  children  under  1  year  old 
in  hospitals  serving  a  disproportionate  number  of  low-income  pa- 
tients with  special  needs. 

(2)  If  the  State  pays  for  inpatient  services  on  a  prospective  basis 
(under  which  payment  rates  are  established  in  advance  and  may 
not  reflect  the  hospital's  actual  costs  for  covered  services),  the 
State  must  provide  additional  payment  to  disproportionate  share 
hospitals  for  patients  under  1  year  old  who  are  ' 'outliers,"  that  is, 
who  incur  exceptionally  high  costs  or  have  long  hospital  stays. 

House  bill  (section  4214) 

(1)  Requires  States  to  waive  durational  limits  for  medically  neces- 
sary inpatient  services  provided  by  disproportionate  share  hospitals 
to  children  under  age  18.  Applies  to  payments  for  calendar  quar- 
ters beginning  on  or  after  July  1,  1990. 

(2)  Requires  States  with  prospective  payment  systems  to  submit 
to  the  Secretary,  by  April  1,  1990,  a  State  plan  amendment  provid- 
ing for  payment  adjustments  for  services  provided  by  disproportion- 
ate share  hospitals  after  July  1,  1990,  to  children  over  age  1  but 
under  age  18  who  are  outlier  cases. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(E)  REQUIRING  ' 'SECTION  209  (B) "  STATES  TO  PROVIDE  MEDICAL 
ASSISTANCE  TO  DISABLED  CHILDREN  RECEIVING  SSI  BENEFITS 

Present  law 

States  are  ordinarily  required  to  provide  Medicaid  to  any  aged, 
blind,  or  disabled  person  receiving  cash  assistance  under  the  Sup- 
plementary Security  Income  (SSI)  program.  However,  section  209(b) 
of  the  Social  Security  Amendments  of  1972  (P.L.  92-603)  provided 
that  a  State  could  use  more  restrictive  eligiblity  standards  for  Med- 
icaid than  those  used  for  SSI  if  the  State  was  using  those  standards 
for  Medicaid  on  January  1,  1972. 

House  bill  (section  4215) 

Requires  all  States  to  provide  Medicaid  to  persons  under  18  who 
are  receiving  SSI  benefits.  Effective  July  1,  1990. 

Senate  amendment 
No  provision. 
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Conference  agreement 
The  conference  agreement  does  not  include  the  House  bill. 

(F >  MANDATORY  CONTINUATION  OF  COVERAGE  FOR  CHILDREN 

Present  law 

An  individual  who  ceases  to  qualify  for  Medicaid  benefits  on  one 
basis  may  still  qualify  on  some  other  basis.  For  example,  a  family 
that  is  no  longer  financially  eligible  for  AFDC  'and  hence  for  auto- 
matic Medicaid  benefits)  might  still  be  eligible  for  Medicaid  under 
a  higher  income  standard  used  for  the  "medically  needy."  Under 
current  law,  States  are  not  required,  when  terminating  Medicaid 
eligibility  in  such  a  case,  to  determine  whether  the  beneficiary 
might  qualify  for  benefits  on  some  other  basis.  Instead,  the  individ- 
ual may  be  required  to  re- apply  for  Medicaid  benefits. 

House  bill  (section  4216) 

Requires  States,  before  terminating  Medicaid  benefits  for  any 
child  under  age  IS.  to  determine  that  the  child  does  not  qualify  for 
Medicaid  on  any  other  basis.  Provides  that  the  calculation  of  State 
error  rates  and  financial  penalties  under  the  Medicaid  quality  con- 
trol system  for  quarters  beginning  on  or  after  July  1.  1990.  is  to 
exclude  Medicaid  payments  made  on  behalf  of  children  who  have 
been  determined  ineligible  on  one  basis  but  for  whom  the  determi- 
nation of  potential  eligibility  on  other  bases  has  not  been  complet- 
ed. Applies  to  eligibility  determinations  on  or  after  July  1.  1990.  re- 
gardless of  whether  implementing  regulations  have  been  promul- 
gated by  that  date. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

i  G  i  OPTIONAL  MEDICAID  COVERAGE  FOR  FOSTER  CHILDREN 

Present  law 

A  State  may  provide  Medicaid  to  a  child  in  foster  care  or  a  group 
home,  but  only  if  the  child's  family  meets  the  income  and  resource 
standards  for  Medicaid  eligibility,  which  are  generally  tied  to 
AFDC  standards  and  are  below  100  percent  of  the  poverty  level. 

House  bill  (section  1+217) 

Provides  that  a  State  may  offer  Medicaid  coverage  to  a  child 
under  18  who  is  wholly  or  partially  financially  supported  by  a 
public  agency,  who  resides  in  a  foster  home,  group  home;  or  private 
institution,  and  whose  income  does  not  exceed  100  percent  of  the 
Federal  poverty  level  for  a  family  of  one.  Provides  that,  if  a  State 
elects  to  cover  such  children,  it  may  not  impose  a  resource  stand- 
ard and  must  determine  income  using  a  method  no  more  restrictive 
than  that  used  under  the  State's  plan  for  foster  care  and  adoption 
assistance. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

3.  Community  and  Facility  Habilitation  Services  Amendments 
Sections  4220-4248  of  House  bill. 

(A)  COMMUNITY  HABILITATION  AND  SUPPORTIVE  SERVICES 

Present  law 

(1)  Provision  as  optional  statewide  service. — Medicaid  law  pro- 
vides only  limited  coverage  for  home  and  community-based  care  for 
persons  with  mental  retardation  or  related  conditions:  (1)  under 
the  1915(c)  waiver,  States  may  cover  habilitation  and  other  commu- 
nity-based services,  on  a  budget  neutral  basis,  to  persons  at  risk  of 
institutionalization;  (2)  under  the  case  management  option,  States 
may  target  case  management  services  in  designated  areas;  (3)  some 
States  use  certain  optional  services,  such  as  "other  rehabilitative 
services' '  and  ' 'personal  care  services"  as  a  means  of  offering  cer- 
tain home  and  community-based  services  to  this  population. 

(2)  Definition  of  "community  habilitation  and  supportive  serv- 
ices".— There  is  no  present  law  definition  comparable  to  "communi- 
ty habilitation  and  supportive  services."  However,  the  Medicaid 
1915(c)  waiver  defines  "habilitation  services"  as  services  designed 
to  assist  individuals  in  acquiring,  retaining,  and  improving  the  self- 
help,  socialization,  and  adaptive  skills  necessary  to  reside  success- 
fully in  home  and  community-based  settings,  and  includes  prevoca- 
tional,  educational,  and  supported  employment  services.  The  term 
"habilitation  services"  does  not  include  special  education  and  relat- 
ed services  and  vocational  rehabilitation  services  otherwise  avail- 
able under  other  Federal  programs. 

(3)  Individual  with  mental  retardation  or  a  related  condition. — 
Persons  with  mental  retardation  qualify  for  Medicaid  on  the  basis 
of  being  disabled  under  the  Federal  Supplemental  Security  Income 
program  (except  in  certain  States  using  more  restrictive  standards), 
and  meeting  Medicaid  income  and  resource  eligibility  standards. 
Persons  with  conditions  related  to  mental  retardation  are  defined 
in  regulation  as  individuals  who  have  a  severe,  chronic  disability 
that  is  attributable  to  cerebral  palsy,  epilepsy,  or  any  other  condi- 
tion, other  than  mental  illness,  found  to  be  closely  related  to 
mental  retardation.  The  condition  must  result  in  impairment  of 
general  intellectual  functioning  or  adaptive  behavior  similar  to 
that  of  persons  with  mental  retardation  and  must  require  treat- 
ment or  services  similar  to  those  needed  by  such  persons.  The  con- 
dition must  be  manifest  prior  to  age  22,  be  likely  to  continue  indefi- 
nitely, and  result  in  substantial  functional  limitations. 

(4)  Maintenance  of  effort. — No  provision. 

(5)  Freedom  of  choice. — States  must  allow  beneficiaries  of  Medic- 
aid services  freedom  to  choose  their  providers  of  care.  However,  the 
Secretary  may  waive  this  requirement  under  certain  specified  cir- 
cumstances. 
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(6)  Federal  minimum  requirements. — The  Medicaid  statute  con- 
tains a  general  requirement  that  a  State's  plan  include  a  descrip- 
tion of  methods  and  standards  used  to  assure  that  services  are  of 
high  quality.  In  general,  the  Medicaid  program  allows  States  to 
follow  their  own  procedures  for  certifying  noninstitutional  provid- 
ers of  care.  For  the  1915(c)  waiver  program,  States  are  required  to 
provide  assurances  that  necessary  safeguards  (including  adequate 
standards  for  provider  participation)  have  been  taken  to  protect 
the  health  and  welfare  of  individuals  provided  services. 

(7)  State  quality  assurance  program. — Under  their  1915(c)  waiv- 
ers, States  must  provide  assurances  that  necessary  safeguards  (in- 
cluding adequate  standards  for  provider  participation)  have  been 
taken  to  protect  the  health  and  welfare  of  individuals  provided 
services.  For  other  noninstitutional  providers  of  Medicaid  covered 
services,  States  generally  follow  their  own  procedures  for  certifying 
that  providers  deliver  quality  care.  Ordinarily  the  State  Medicaid 
agency  relies  on  findings  of  the  applicable  licensing  agency  or 
board  for  the  particular  provider. 

(8)  Survey  and  certification. — No  provision. 

(9)  Enforcement  process. — No  provision. 

(10)  Secretarial  responsibilities. — No  provision. 

House  bill  (sections  4221-4224) 

(1)  Provision  as  optional,  statewide  service. — Establishes  "commu- 
nity habilitation  and  supportive  services"  as  a  new  optional  service 
that  States  may  cover  under  their  Medicaid  plans.  The  service  is 
limited  to  individuals  with  mental  retardation  or  a  related  condi- 
tion, regardless  of  whether  they  have  been  discharged  from  an  in- 
stitution. 

(2)  Definition  of  "community  habilitation  and  supportive  serv- 
ices".— Defines  "community  habilitation  and  supprotive  services" 
to  mean  services  designed  to  assist  individuals  in  acquiring,  retain- 
ing, and  improving  self-help,  socialization,  and  adaptive  skills  nec- 
essary to  function  successfully  in  a  home  or  community-based  set- 
ting, or  to  assist  individuals  in  participating  in  community  or  other 
activities.  States  choosing  to  cover  the  new  optional  service  are  re- 
quired to  include  case  management  services,  respite  care  services, 
and  personal  attendant  care.  States  may  also  include  prevocational 
services,  education  services,  supported  employment  services,  day 
habilitation  and  related  services,  transportation,  assistive  technol- 
ogies, and  other  supportive  services  needed  to  achieve  independ- 
ence, productivity  and  integration  into  the  community.  The  term 
does  not  include:  special  education  and  related  services  otherwise 
available  under  the  Education  of  the  Handicapped  Act;  vocational 
rehabilitation  services  otherwise  available  under  the  Rehabilitation 
Act;  room  and  board  (other  than  those  used  in  the  provision  of  cov- 
ered services);  and  payments  to  members  of  the  beneficiary's 
family. 

(3)  Individual  with  mental  retardation  or  a  related  condition. — 
Establishes  in  statute  the  current  regulatory  definition  of  persons 
with  conditions  related  to  mental  retardation. 

(4)  Maintenance  of  effort. — Requires  States  that  elect  to  cover 
this  optional  benefit  to  report  to  the  Secretary  the  amount  of  non- 
Federal  funds  obligated  by  the  State  (and  its  localities)  for  commu- 
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nity  habilitation  and  supportive  services  in  FY  1989.  (Waiver  serv- 
ices not  required  to  be  included.)  In  reporting  non-Federal  amounts 
expended  for  such  services  in  subsequent  years,  the  FY  1989 
amount  would  be  subtracted.  The  difference  would  be  subject  to 
FFP. 

(5)  Freedom  of  choice.  — Provides  that  amendments  are  not  to  be 
construced  to  allow  States  to  abrogate  the  beneficiary's  freedom  of 
choice  in  the  provision  of  community  habilitation  and  supportive 
services. 

(6)  Federal  minimum  requirements. — Establishes  minimum  Fed- 
eral requirements  for  community  habilitation  and  supportive  serv- 
ices and  for  residential  settings  in  which  those  services  are  provid- 
ed. Specifies  that  minimum  Federal  requirements  are  to  be  set 
forth  in  regulation  by  the  Secretary.  Federal  requirements  are  lim- 
ited to  those  needed  for  the  protection  of  the  health,  and  welfare  of 
clients. 

For  States  providing  habilitation  and  supportive  services  under  a 
section  1115  waiver,  requires  the  State  to  meet  Federal  minimum 
requirements  as  if  it  has  elected  to  cover  community  services  as  an 
optional  benefit.  Federal  minimum  requirements  do  not  apply  to 
1915(c)  waivers  in  effect  before  July  1,  1990,  until  the  date  of  the 
next  renewal  or,  if  later,  the  end  of  the  30-day  period  beginning  on 
the  date  the  Secretary  promulgates  interim  regulations. 

Specifies  that  community  habilitation  and  supportive  services 
must:  (1)  be  aimed  at  expanding  opportunities  for  independence, 
productivity,  and  community  integration;  (2)  be  provided  in  accord- 
ance with  an  individual  habilitation  plan  based  on  a  comprehen- 
sive assessment  of  the  beneficiary's  needs;  (3)  meet  minimum  Fed- 
eral requirements  governing  personnel  qualifications,  fair  compen- 
sation for  care  givers,  and  client  rights. 

Requirements  for  residential  settings  are  related  to  client  rights, 
administration,  life  safety,  disclosure  of  ownership,  and  other  mat- 
ters. Client  rights  include:  (1)  freedom  from  physical,  verbal,  sexual 
abuse,  corporal  or  psychological  punishment,  aversive  stimuli,  and 
involuntary  seclusion  (except  time-out  periods  of  less  than  one 
hour);  (2)  freedom  from  physical  or  medical  restraints  used  for  dis- 
cipline or  staff  convenience;  (3)  privacy;  (4)  confidentiality;  (5)  digni- 
ty; (6)  voicing  of  grievances;  (7)  free  choice  regarding  medical  care 
and  treatment;  (8)  appropriate  use  of  psychopharmacologic  drugs. 
Requirements  for  residential  settings  do  not  apply  to  settings  in 
which  fewer  than  3  unrelated  adults  reside,  such  as  a  client's 
home. 

(7)  State  quality  assurance  program. — Requires  States  to  establish 
a  program  for  assuring  the  quality  of  community  habilitation  and 
supportive  services  and  for  protecting  the  rights  of  clients  receiving 
these  services.  The  quality  assurance  program  must  include  publi- 
cation of  standards  for  services  and  client  rights,  periodic  monitor- 
ing, enforcement  of  standards,  public  participation,  and  educational 
progams  regarding  quality  standards.  The  State  program  does  not 
authorize  Secretarial  approval  if  the  program,  on  its  face,  meets 
the  above  requirements.  No  Federal  Medicaid  payments  can  be 
made  for  the  State  quality  assurance  program. 

(8)  Survey  and  certification. — States  would  be  responsible  for  cer- 
tifying compliance  of  providers,  and  of  residential  settings,  with 
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Federal  minimum  requirements,  at  least  once  every  12  months. 
State  certification  of  residential  settings  would  be  done  through  un- 
announced surveys  based  on  a  Federal  protocol,  and  would  be  sub- 
ject to  Federal  "look  behind"  surveys  of  a  sample  of  settings  in 
each  State.  State  certification  of  providers  must  be  based  on  a  peri- 
odic review  of  a  provider's  performance.  In  the  case  of  of  State  pro- 
viders or  State  residential  settings,  the  Secretary  would  have  exclu- 
sive survey  and  certification  responsibility. 

(9)  Enforcement  process. — Requires  States  to  establish  the  follow- 
ing remedies  for  non-compliance  with  Federal  residential  stand- 
ards: (1)  denial  of  Medicaid  payments  for  all  new  clients;  (2)  civil 
money  penalties;  (3)  appointment  of  temporary  management;  and 
(4)  emergency  authority  to  close  a  facility  or  transfer  clients. 
Grants  the  Secretary  independent  authority  to  impose  civil  mone- 
tary penalties  and,  in  the  case  of  residential  facilities,  appoint  tem- 
porary management.  Where  noncompliance  immediately  jeopard- 
izes the  health  and  safety  of  participants,  the  State  (or  the  Secre- 
tary) would  be  required  to  correct  the  deficiency  and/ or  terminate 
the  Medicaid  participation  of  the  provider.  Where  noncompliance 
does  not  jeopardize  client  health  or  safety,  the  State  (or  the  Secre- 
tary) could  apply  any  of  the  remedies  listed  above,  but  at  a  mini- 
mum would  be  required  to  impose  a  civil  money  penalty  for  each 
day  of  noncompliance. 

(10)  Secretarial  responsibilities. — Requires  the  Secretary  to  issue 
interim  regulations  governing  the  above  minimum  requirements  by 
July  1,  1990.  Requires  this  rule  to  assure  that  persons  receiving 
community  habilitation  and  supportive  services  are  protected  from 
neglect,  physical  and  sexual  abuse,  and  financial  exploitation.  Re- 
quires final  regulations  by  October  1,  1991.  After  October  1,  1991, 
prohibits  Federal  Medicaid  matching  payments  where  provider  or 
residential  setting  does  not  meet  minimum  requirements.  Limits 
Federal  regulations  to  the  protection  of  the  health,  safety,  and  wel- 
fare of  clients  receiving  community  services. 

Authorizes  the  Secretary  to  provide  technical  assistance  for  the 
implementation  of  quality  assurance  requirements,  including  the 
development  and  operation  of  State  quality  assurance  programs. 
Requires  the  Secretary  to  report  to  Congress  annually  regarding 
the  extent  to  which  providers  of  community  habilitation  and  sup- 
portive services  and  residential  settings  in  which  such  services  are 
provided  are  complying  with  quality  assurance  standards.  Requires 
the  Secretary  to  report  to  Congress  by  January  1,  1992,  regarding 
the  use  of  outcome-oriented  instruments  to  evaluate  and  assure  the 
quality  of  community  services. 

Effective  July  1,  1990  (except  as  otherwise  noted)  without  regard 
to  whether  final  regulations  have  been  promulgated.  No  payment 
may  be  made  after  October  1,  1991,  if  minimum  requirements  are 
not  met. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  contain  the  House  bill. 
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(B)  QUALITY  ASSURANCE  FOR  HABILITATION  FACILITY  SERVICES 

Present  law 

(1)  Definition  of  "habituation  facility". — The  term  "habilitation 
facility' '  is  not  used  in  statute.  However,  the  term  "intermediate 
care  facility  for  the  mentally  retarded"  (ICF/MR)  means  an  institu- 
tion, or  part  thereof,  for  the  mentally  retarded  or  persons  with  re- 
lated conditions,  the  primary  purpose  of  which  is  to  provide  health 
or  rehabilitative  services.  Active  treatment  must  be  provided. 
ICFs/MR  must  meet  standards  prescribed  by  the  Secretary. 

(2)  Requirements  related  to  provision  of  services  in  habilitation 
facilities. — Requirements  relating  to  care  in  ICFs/MR  are  specified 
in  regulations  that  establish  "conditions  of  participation"  focused 
on  governing  body  and  management,  client  protections,  facility 
staffing,  active  treatment  services,  client  behavior  and  facility  prac- 
tices, health  care  services,  physical  environment,  and  dietetic  serv- 
ices. Each  condition  of  participation  is  composed  of  a  number  of 
standards  by  which  quality  can  be  assessed.  All  conditions  of  par- 
ticipation must  be  met,  but  institutions  will  not  be  decertified  if 
some  of  the  standards  within  those  conditions  are  not  met,  if  a 
plan  of  correction  is  accepted  by  the  Secretary. 

(3)  Requirements  related  to  client's  rights  in  habilitation  facili- 
ties.— Current  regulations  specify  conditions  of  participation  re- 
garding client  protections  and  enumerate  standards  in  areas  of 
client  rights;  client  finances;  communication  with  clients,  parents, 
and  guardians;  and  staff  treatment  of  clients. 

(4)  Requirements  relating  to  administration  and  other  matters. — 
Current  regulations  specify  conditions  of  participation  regarding  fa- 
cility management;  health,  safety,  and  sanitation  requirements; 
and  compliance  with  Federal,  State,  and  local  laws. 

(5)  Responsibilities  of  Secretary  related  to  habilitation  facility  re- 
quirements.— No  specific  comparable  provisions. 

(6)  Survey  and  certification  process. — States  are  responsible  for 
surveying  and  certifying  compliance  by  ICFs/MR  with  Federal 
standards.  The  Secretary  has  the  authority  to  validate  State  survey 
and  certification  findings  through  "look  behind"  surveys.  ICFs/MR 
are  subject  to  annual  inspections  of  care  to  assure  that  services  are 
adequate  and  to  determine  whether  alternatives  to  institutional 
care  are  appropriate. 

(7)  Enforcement  process. — Only  certain  remedies  are  available  to 
the  States  and/or  the  Secretary  in  the  event  of  noncompliance  by 
an  ICF/MR  with  the  regulatory  standards:  (1)  if  the  facility's  defi- 
ciencies immediately  jeopardize  the  health  and  safety  of  its  clients, 
the  facility's  participation  in  Medicaid  may  be  terminated;  (2)  if  the 
facility's  deficiencies  do  not  immediately  jeopardize  the  health  and 
safety  of  its  clients,  payment  for  new  admissions  can  be  denied;  (3) 
if  the  deficiencies  do  not  immediately  jeopardize  the  health  and 
safety  of  clients,  and  upon  application  by  the  State,  a  plan  of  cor- 
rection can  be  implemented  under  which  all  staffing  and  plant  de- 
ficiencies are  corrected  within  6  months;  (4)  upon  application  by 
the  State,  a  reduction  plan  can  be  implemented  under  which  a  fa- 
cility (with  deficiencies  that  do  not  jeopardize  the  health  or  safety 
of  its  clients)  may  permanently  reduce  the  number  of  certified  beds 
over  a  36-month  period  while  continuing  to  receive  Federal  Medic- 
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aid  payments.  The  Secretary  may  not  approve  more  than  15  reduc- 
tion plans  in  any  one  year  (with  certain  exceptions).  Secretary's  au- 
thority to  approve  correction  or  reduction  plans  expires  on  January 
1,  1990. 

(8)  Annual  report — No  provision. 
House  bill  (sections  4231-4235) 

(1)  Definition  of  "habilitation  facility". — Renames  ICFs/MR  "ha- 
bilitation  facilities"  and  defines  'habilitation  facility"  as  an  institu- 
tion which  is  primarily  engaged  in  providing  health  or  habilitation 
services  to  individuals  with  mental  retardation  or  a  related  condi- 
tion, and  is  not  primarily  for  the  care  and  treatment  of  mental  dis- 
eases. Provides  that  habilitation  facilities  meet  the  requirements 
specified  below. 

(2)  Requirements  related  to  provision  of  services  in  habilitation 
facilities. — Incorporates  regulatory  provisions  into  the  statute  by 
establishing  "requirements"  that  must  be  met.  Specifies  that,  to 
qualify  for  Medicaid  payments,  habilitation  facilities  must:  (1) 
maintain  or  enhance  the  quality  of  life,  independence,  productivity, 
and  integration  into  the  community  of  each  client;  (2)  provide  con- 
tinuous active  treatment  to  each  client  in  accordance  with  an  indi- 
vidual program  plan  (IPP)  coordinated  and  monitored  by  a  quali- 
fied mental  retardation  professional;  (3)  provide,  as  needed  to  fulfill 
client  IPP's,  health  and  health-related  services  by  qualified  person- 
nel, including  physician,  nursing,  dental,  and  professional  program 
services  needed  to  implement  the  active  treatment  plan;  (4)  assure 
that  health  care  is  provided  under  supervision  of  a  physician;  and 
(5)  maintain  records. 

(3)  Requirements  related  to  clients1  rights  in  habilitation  facili- 
ties.— Establishes  specific  "requirements '  for  client  rights  in  place 
of  current  regulatory  "conditions  of  participation"  and  "standards" 
regarding  client  protections.  Requires  habilitation  facilities  to  pro- 
tect and  promote  the  rights  of  each  client,  including:  (1)  freedom 
from  physical,  verbal,  sexual  abuse,  corporal  or  psychological  pun- 
ishment, aversive  stimuli,  and  involuntary  seclusion  (except  time- 
out periods  of  less  than  one  hour);  (2)  freedom  from  physical  or 
medical  restraints  used  for  discipline  or  staff  convenience;  (3)  rights 
regarding  privacy,  confidentiality,  and  dignity;  (4)  reasonable  ac- 
commodation of  individual  needs;  (5)  voicing  of  grievances  to  facili- 
ty management;  (6)  participation  in  client  groups  and  in  communi- 
ty activities;  (7)  free  choice  regarding  medical  care  and  treatment; 
and  (8)  freedom  from  compulsion  to  perform  services  for  the  facili- 
ty. Establishes  limits  on  use  of  psychopharmacologic  drugs.  Identi- 
fies circumstances  under  which  transfer  or  discharge  of  a  client  is 
permissible.  Defines  access  and  visitation  rights.  Requires  facility, 
upon  request  of  client,  to  manage  and  account  for  client's  personal 
funds. 

(4)  Requirements  relating  to  administration  and  other  matters. — 
Requires  that  habilitation  facilities:  (1)  be  administered  in  a 
manner  that  promotes  or  maintains  quality  of  life,  independence, 
productivity,  and  integration  into  the  community  for  each  client; 
(2)  meet  applicable  provisions  of  the  Life  Safety  Code  of  the  Nation- 
al Fire  Protection  Association  (or  comparable  State  requirements), 
except  that  the  Secretary  may  waive  specific  provisions  that  would 
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result  in  unreasonable  hardship,  but  only  if  client  health  and 
safety  were  not  adversely  affected;  (3)  maintain  infection  control 
programs  and  be  equipped  to  protect  the  health  and  safety  of  cli- 
ents, personnel,  and  the  general  public;  and  (4)  operate  services  in 
compliance  with  all  applicable  Federal,  State,  and  local  laws  and 
regulations  and  with  accepted  professional  standards. 

(5)  Responsibilities  of  Secretary  related  to  habilitation  facility  re- 
quirements.— Requires  the  Secretary  to  assure  that  the  require- 
ments which  govern  the  provision  of  care  in  habilitation  facilities, 
and  the  enforcement  of  such  requirements,  are  adequate  to  protect 
the  health,  safety,  welfare,  and  rights  of  clients  and  to  promote  the 
effective  and  efficient  use  of  public  monies.  Requires  the  Secretary 
to  publish,  not  later  than  January  1,  1991,  an  operational  defini- 
tion to  ' 'continuous  active  treatment."  Requires  the  Secretary  to  es- 
tablish, by  July  1,  1990,  minimum  guidelines  for  a  State  appeals 
process  for  transfers  and  discharges  from  habilitation  facilities. 

(6)  Survey  and  certification  process. — States  would  be  responsible 
for  surveying  and  certifying  compliance  by  habilitation  facilities 
(other  than  State  facilities)  with  Federal  requirements.  Surveys 
would  be  unannounced  and  conducted  on  an  annual  basis.  The  Sec- 
retary would  be  responsible  for  conducting  surveys  of  State-operat- 
ed facilities  and  for  conducting  "look  behind"  reviews  of  a  repre- 
sentative sample  of  non-State  facilities.  States  with  substandard 
survey  performance  would  be  subject  to  a  reduction  in  related  Fed- 
eral administrative  payments.  Requires  States  and  the  Secretary  to 
investigate  allegations  of  client  abuse  and  neglect  as  well  as  viola- 
tions of  the  statutory  requirements. 

(7)  Enforcement  process. — Requires  States  to  terminate  a  facility's 
participation  in  the  Medicaid  program  or  to  correct  the  deficiencies 
through  temporary  management  if  it  is  found  that  the  clients' 
health  and  safety  are  in  immediate  jeopardy.  Where  immediate 
jeopardy  is  not  evidenced,  a  State  could  terminate  or,  in  lieu  of  ter- 
mination, impose  one  or  more  of  the  following  sanctions:  (1)  denial 
of  payments  for  new  admissions;  (2)  civil  money  penalties;  or  (3)  ap- 
pointment of  a  temporary  management.  Authorizes  the  Secretary 
to  impose  the  same  sanctions  and  gives  the  Secretary  primary  en- 
forcement authority  in  the  case  of  State-operated  facilities.  In  the 
case  of  any  facility  which  fails  to  meet  the  requirements  for  three 
consecutive  surveys,  the  State  would  be  required  to  monitor  the  fa- 
cility, impose  civil  monetary  penalties,  and  deny  payments  for  new 
admissions  until  compliance  was  achieved.  Permanently  authorizes 
correction  and  reduction  plans  and  removes  the  limit  on  the 
number  of  reduction  plans  the  Secretary  is  authorized  to  approve 
during  any  given  year.  Authorizes  States  to  establish  a  program  to 
reward  habilitation  facilities  that  provide  highest  quality  of  care. 
The  reward  could  include  public  recognition  and/or  incentive  pay- 
ments. Reward  program  would  be  considered  an  administrative  ex- 
pense. 

(8)  Annual  report. — Requires  the  Secretary  to  report  to  Congress 
annually  on  the  extent  to  which  habilitation  facilities  are  comply- 
ing with  quality  assurance  provisions  and  the  number  and  types  of 
enforcement  actions  taken. 

Effective  January  1,  1991,  for  habilitation  facility  requirements 
and  survey  and  certification  requirements,  except  as  otherwise  pro- 
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vided,  without  regard  to  whether  regulations  have  been  promulgat- 
ed. Enforcement  provisions  effective  on  date  of  enactment,  without 
regard  to  whether  regulations  have  been  promulgated. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(C)  APPROPRIATE  PLACEMENT  FOR  INDIVIDUALS  WITH  MENTAL 
RETARDATION  OR  A  RELATED  CONDITION 

Present  law 

Physicians  are  required  to  conduct  initial  certification  and  peri- 
odic recertification  of  each  resident's  need  for  ICF/MR  care,  devel- 
op plans  for  the  care  of  each  resident,  and  operate  an  approved  uti- 
lization review  program  to  assess  such  care.  The  State  must  also 
provide  for  external  reviews  known  as  inspections  of  care  to  assure 
that  services  are  adequate  and  to  determine  whether  alternatives 
to  institutional  care  are  appropriate. 

House  bill  (sections  4241-4242) 

Repeals  existing  requirements  governing  utilization  review,  in- 
cluding physician  certification  and  inspections  of  care.  In  place  of 
those  provisions,  requires  States  to  establish  a  preadmission  screen- 
ing program  applicable  to  all  habilitation  facility  applicants,  al- 
though screening  of  private  pay  patients  would  be  delayed  until  24 
hours  after  conversion  of  Medicaid  eligibility.  Also  requires  States 
to  annually  review  each  habilitation  facility  resident  entitled  to 
Medicaid  benefits  to  determine  if  he  or  she  requires  the  level  of 
care  provided  in  a  habilitation  facility  or  requires  community  ha- 
bilitation and  supportive  services.  States  would  use  criteria  devel- 
oped by  the  Secretary  to  make  these  determinations.  Any  client 
found  no  longer  to  require  habilitation  facility  services  would  be 
oriented  and  discharged,  with  community  habilitation  and  support- 
ive services  provided  (or  arranged  for)  by  the  State  where  neces- 
sary. Requires  States  to  establish  appeals  procedures  (that  comply 
with  required  guidelines  to  be  developed  by  the  Secretary)  regard- 
ing the  transfer  of  individuals  out  of  habilitation  facilities.  Re- 
quires Secretary  to  monitor  the  States'  compliance  with  require- 
ments. The  preadmission  screening  program  would  have  to  be  es- 
tablished by  January  1,  1991. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 
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(D)  PAYMENT  FOR  COMMUNITY  HABILITATION  AND  SUPPORTIVE 
SERVICES  AND  HABILITATION  FACILITY  SERVICES 

Present  law 

Generally,  States  have  discretion  in  setting  payment  rates,  but 
the  payments  must  be  "consistent  with  efficiency,  economy,  and 
quality  of  care."  The  Secretary  has  by  regulation  required  that 
States  provide  assurances  to  the  Secretary  that  their  payment 
methodology  for  ICFs/MR  will  not  result  in  payments  that  exceed, 
in  the  aggregate,  the  estimated  amounts  that  would  be  paid  if  Med- 
icare reimbursement  principles  were  applied. 

House  bill  (section  4244) 

Requires  that  payment  for  community  habilitation  and  support- 
ive services  and  habilitation  facility  services  be  reasonable  and  ade- 
quate to  meet  the  costs  of  providing  services  efficiently  and  eco- 
nomically in  conformity  with  applicable  State  and  Federal  laws, 
regulations,  and  quality  and  safety  standards.  Payment  methods 
must  not  distinguish  between  State-operated  service  providers  and 
other  providers.  Would  prohibit  use  of  capitation  or  other  risk- 
based  payment  methodologies,  and  would  deny  Federal  Medicaid 
payments  for  reimbursement  of  civil  money  penalties.  Effective 
July  1,  1990  for  payments  for  community  habilitation  and  support- 
ive services,  or  if  later,  30  days  after  the  date  of  publication  of  in- 
terim regulations.  Effective  January  1,  1991,  for  payments  for  ha- 
bilitation facility  services. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(E)  EMPLOYEE  PROTECTIONS  AND  MISCELLANEOUS 

Present  law 

(1)  Employee  protections. — Any  ICF/MR  reduction  plan  must  pro- 
vide for  the  protection  of  the  interests  of  affected  employees,  in- 
cluding training  and  retraining  where  necessary,  redeployment  to 
community  settings,  and  maximum  efforts  to  guarantee  employ- 
ment. 

(2)  State  administration. — Each  State  must  designate  a  single 
agency  to  administer  its  Medicaid  program. 

House  bill  (sections  4247-4248) 

(1)  Employee  protections. — Requires  States  to  protect  the  interests 
of  employees  whose  jobs  would  be  jeopardized  by  a  closure  of,  or 
reduction  in  the  number  of  beds  in,  an  habilitation  facility,  wheth- 
er the  facility  is  State-operated  or  private.  Requires:  (1)  the  preser- 
vation of  rights,  privileges  and  benefits  under  existing  collective 
bargaining  agreements;  (2)  the  continuation  of  collective  bargaining 
rights  through  any  certified  representative;  (3)  the  protection  of  in- 
dividual employees  against  a  worsening  of  their  job  situation 
during  the  period  of  closure  or  reduction  of  a  facility;  (4)  assurance 
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of  employment  for  affected  habilitation  facility  employees,  includ- 
ing the  maintenance  of  same  compensation  (including  benefits)  and 
comparable  job  responsiblity  (in  the  case  of  State-operated  facili- 
ties, employees  must  be  offered  employment  with  a  provider  of 
community  services  or  residential  setting);  (5)  paid  training  or  re- 
training to  qualify  for  community  services  jobs;  (6)  a  grievance  pro- 
cedure which  gives  an  affected  employee  the  choice  of  binding  arbi- 
tration or  a  hearing  before  a  State  agency.  These  provisions  do  not 
entitle  an  affected  employee  to  life-time  employment,  protect  em- 
ployees against  discharge  for  good  cause,  or  supercede  or  abrogate 
any  collective  bargaining  agreement  that  contains  such  protections. 

(2)  State  administration. — Permits  States  to  assign  Medicaid  ad- 
ministrative functions  related  to  the  provision  of  services  to  per- 
sons with  mental  retardation  or  a  related  condition  to  a  State 
agency  responsible  for  developmentally  disabled  individuals. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

4.  Frail  Elderly  Community  Care  Amendments 
Section  4251  of  House  bill. 
Present  law 

Under  special  waiver  authorities  (sections  1915(c)  and  1915(d)  of 
Medicaid  law),  States  may  cover  a  variety  of  home  and  community- 
based  long-term  care  services  for  elderly  persons  who  would  other- 
wise require  institutional  care  whose  cost  could  be  reimbursed  by 
Medicaid.  States  define  the  services  they  wish  to  cover  for  a  target- 
ed population  from  a  broad  range  of  medical  and  nonmedical  social 
services  that  are  specified  in  law.  These  include  case  management, 
homemaker/home  health  aide  services,  personal  care,  adult  day 
health,  respite  care,  and  other  medical  and  social  services  that  can 
contribute  to  the  health  and  well-being  of  individuals  and  their 
ability  to  reside  in  a  community-based  setting.  States  may  provide 
such  services,  however,  only  after  they  have  demonstrated  to  the 
Secretary  of  HHS  that  coverage  of  these  services  would  be  budget 
neutral. 

House  bill 

(A)  COMMUNITY  CARE  AS  OPTIONAL,  STATEWIDE  SERVICE 

Establishes  "community  care  for  functionally  disabled  elderly  in- 
dividuals' '  as  a  new  optional  service  that  States  may  cover  under 
their  Medicaid  plans  without  demonstrating  budget  neutrality. 

(B)  COMMUNITY  CARE  DEFINED 

Defines  "community  care"  as  one  or  more  of  the  following  serv- 
ices furnished,  according  to  an  individual  community  care  plan,  to 
an  individual  who  has  been  determined,  after  an  assessment,  to  be 
a  functionally  disabled  elderly  individual:  (1)  homemaker/home 
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health  aide  services;  (2)  chore  services;  (3)  personal  care  services;  (4) 
nursing  care  services  (other  than  continuous  24-hour  nursing  care 
services)  provided  by,  or  under  the  supervision  of,  a  registered 
nurse;  (5)  respite  care;  (6)  training  for  family  members  in  managing 
the  individual;  (7)  adult  day  health  services;  (8)  in  the  case  of  an 
individual  with  chronic  mental  illness,  day  treatment  or  other  par- 
tial hospitalization,  psychosocial  rehabilitation  services,  and  clinic 
services  (whether  or  not  furnished  in  a  facility);  (9)  such  other 
home  and  community-based  services  (other  than  room  and  and 
board)  as  the  Secretary  may  approve.  Requires  that  the  first  four 
services,  if  covered,  be  provided  in  a  place  of  residence  used  as  the 
individual's  home. 

(C)  FUNCTIONALLY  DISABLED  ELDERLY  INDIVIDUAL  DEFINED 

Defines  an  eligible  "functionally  disabled  elderly  individual' '  as  a 
person  who  (1)  is  65  years  of  age  or  older;  (2)  is  determined  to  be 
functionally  disabled;  and  (3)  is  eligible  for  Medicaid  in  the  commu- 
nity because  of  low  income  and  resources  or  because  of  large  medi- 
cal expenses  (that  result  in  a  person  "spending  down"  to  qualify  as 
"medically  needy").  Provides  that  States  may  use  a  6-month  period 
for  projecting  medical  expenses  and  income,  in  determining  eligibil- 
ity of  medically  needy  persons  of  optional  community  care  services. 

In  the  event  that  a  State  discontinues  a  1915(c)  or  1915(d)  waiver, 
specifies  that  States  would  be  able  to  continue  to  cover  under  the 
optional  community  care  benefit  those  elderly  persons  who  re- 
ceived home  and  community-based  services  under  these  waivers,  so 
long  as  they  would  be  eligible  for  community  care  benefits,  except 
for  the  income  and  resources  standards  used  in  the  State  for  deter- 
mining eligibility  for  persons  living  in  the  community.  Allows 
Texas,  which  is  providing  personal  care  services  to  functionally  dis- 
abled persons  under  a  special  demonstration  project  waiver  author- 
ity (section  1115  of  the  Social  Security  Act),  to  extend  community 
care  services  to  aged  and  disabled  persons  who  meet  the  waiver's 
test  of  functional  disability  and  who  meet  the  State's  higher  insti- 
tutional income  standard. 

(D)  FUNCTIONAL  DISABILITY  DEFINED 

Defines  as  "functionally  disabled"  persons  who  (1)  are  unable, 
due  solely  to  physical  impairment  or  due  solely  to  mental  illness, 
to  perform  without  substantial  assistance  from  another  individual 
at  least  2  (or,  at  the  option  of  the  State,  3  or  4)  of  the  following 
activities  of  daily  living:  bathing,  dressing,  toileting,  transferring, 
and  eating,  or  (2)  have  a  primary  or  secondary  diagnosis  of  Alzhei- 
mer's disease.  Specifies  that  a  person  is  considered  to  have  a 
"mental  illness"  if  the  individual  has  a  primary  or  secondary  diag- 
nosis of  mental  disorder  as  defined  in  the  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders,  3rd  edition. 

(E)  ASSESSMENTS  OF  FUNCTIONAL  DISABILITY 

Requires  States,  upon  the  request  of  an  elderly  person  eligible 
for  Medicaid,  to  provide  a  comprehensive  functional  assessment  to 
determine  whether  or  not  an  individual  is  functionally  disabled. 
Requires  that  the  assessment  be  based  on  a  uniform  minimum  data 
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set  specified  by  the  Secretary  and  be  conducted  using  an  instru- 
ment specified  by  the  State  and  approved  by  the  Secretary. 

(1)  Specification  of  assessment  data  set  and  instruments. — By  July 
1,  1990,  requires  the  Secretary  to  specify  a  minimum  data  set  of 
core  elements  and  common  definitions  for  use  in  conducting  assess- 
ments and  to  establish  guidelines  for  use  of  the  data  set.  Also  re- 
quires the  Secretary,  by  July  1,  1990,  to  identify  one  or  more  in- 
struments for  use  by  a  State  in  conducting  comprehensive  function- 
al assessments.  Requires  that  States  use  one  of  the  instruments 
identified  by  the  Secretary  or  an  instrument  which  the  Secretary 
has  approved  as  being  consistent  with  the  minimum  data  set  of 
core  elements,  common  definitions,  and  utilization  guidelines. 

(2)  Periodic  review. — Requires  that  individuals  qualifying  for  com- 
munity care  services  have  their  assessments  periodically  reviewed 
and  revised  not  less  often  than  once  every  12  months. 

(3)  Conduct  of  assessment  by  interdisciplinary  teams. — Requires 
that  assessments  and  reviews  be  conducted  by  an  interdisciplinary 
team  designated  by  the  States.  Requires  that  the  Secretary  permit 
a  State  to  provide  for  assessments  and  reviews  through  teams 
under  contract  with  State  or  local  agencies  or  with  nonprofit  or 
public  organizations  which  do  not  provide  and  do  not  have  a  direct 
or  indirect  ownership  or  control  interest  in,  or  direct  or  indirect  af- 
filiation or  relationship  with,  an  entity  that  provides  community 
care  or  nursing  services.  Requires  that  interdisciplinary  teams  (1) 
identify  functional  disabilities  and  need  for  community  care  (based 
on  social,  cognitive,  and  other  relevant  factors),  and  (2)  determine, 
on  the  basis  of  the  assessment,  whether  the  individual  is  (or  contin- 
ues to  be)  functionally  disabled. 

(4)  Appeals  procedures. — Requires  that  each  State  electing  to 
cover  community  care  services  as  an  optional  benefit  have  in  effect 
an  appeals  process  for  individuals  adversely  affected  by  eligibility 
determinations  of  the  multidisciplinary  team. 

(F)  INDIVIDUAL  COMMUNITY  CARE  PLAN  (ICCP) 

Requires  that  community  care  be  provided  according  to  an  indi- 
vidual community  care  plan  (ICCP).  Defines  an  "ICCP"  as  a  writ- 
ten plan  which  (1)  is  established  by  a  qualified  community  care 
case  manager  in  face-to-face  consultation  with  the  individual  and  is 
based  on  a  visit  to  the  individual5  s  residence  and  the  most  recent 
comprehensive  functional  assessment  of  the  individual;  (2)  is  peri- 
odically reviewed  and  revised  by  the  case  manager  in  face-to-face 
consultation  with  the  individual  and  is  based  on  a  visit  to  the  indi- 
vidual's residence  and  most  recent  assessment;  (3)  reflects  the 
needs  and  preferences  of  the  individual,  consistent  with  coverage 
under  the  State's  Medicaid  plan,  and,  to  the  extent  feasible,  allows 
for  and  promotes  the  direction  and  oversight  of  community  care  by 
the  individual;  (4)  specifies  the  community  care  to  be  provided, 
within  any  amount,  duration,  and  scope  limitation  imposed  on  com- 
munity care  covered  under  the  State  Medicaid  plan;  (5)  does  not  in- 
clude community  care  for  which  payment  is  made  by  the  individual 
or  on  the  individual's  behalf;  and  (6)  may  specify  services  (other 
than  those  to  be  provided  under  the  plan)  required  by  the  individ- 
ual. Specifies  that  neither  an  ICCP  nor  the  State  could  restrict  the 
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specific  persons  or  individual  (who  are  competent  to  provide  com- 
munity care  under  the  State  plan)  that  will  provide  care. 

(1)  Qualified  community  care  case  manager  defined. — Defines  a 
"qualified  community  care  case  manager"  as  a  nonprofit  or  public 
agency  or  organization  which  (a)  has  experience  in  establishing,  pe- 
riodically reviewing,  and  revising  assessments  or  ICCPs  and  in  pro- 
viding case  management  services  to  the  elderly;  (b)  is  responsible 
for  assuring  that  community  care  covered  under  the  State  plan  and 
specified  in  the  ICCP  is  being  provided  and  for  visiting  each  indi- 
vidual receiving  care  at  the  individual's  residence  not  less  often 
than  once  every  90  days;  (c)  in  the  case  of  non-public  organization, 
does  not  provide,  and  does  not  have  a  direct  or  indirect  ownership 
or  control  interest  in,  or  direct  or  individual  affiliation  or  relation- 
ship with,  an  entity  that  provides,  community  care  or  nursing  facil- 
ity services;  (d)  has  procedures  for  assuring  the  quality  of  case 
management  services  it  provides;  (e)  meets  other  standards  estab- 
lished by  the  Secretary  to  assure  that  the  case  manager  is  compe- 
tent to  perform  case  management  functions  and  that  individuals 
whose  care  they  manage  are  not  at  risk  of  financial  exploitation; 
and  (f)  meets  other  standards  established  by  the  State. 

(2)  Appeals  procedures. — Requires  States  to  have  in  effect  an  ap- 
peals process  for  individuals  who  disagree  with  their  ICCP. 

(G)  CEILING  ON  PAYMENT  AMOUNTS  AND  MAINTENANCE  OF  EFFORT 

(1)  Ceiling  on  payment  amounts. — Specifies  that  Federal  Medicaid 
matching  payments  to  a  State  for  community  care  provided  in  any 
calendar  quarter  could  not  exceed  30  percent  of  the  product  of  the 
following:  (1)  the  average  number  of  individuals  receiving  commu- 
nity care  in  the  quarter,  (2)  the  average  per  diem  rate  of  payment 
for  Medicare  skilled  nursing  facility  care  in  that  State  for  the  quar- 
ter, and  (3)  the  number  of  days  in  the  quarter. 

(2)  Maintenance  of  effort. — Requires  States  covering  community 
care  to  report  to  the  Secretary,  in  a  format  developed  or  approved 
by  the  Secretary,  the  amount  of  non-Federal  funds  obligated  by  the 
State  (and  its  localities)  for  the  provision  of  community  care  to 
functionally  disabled  elderly  individuals  in  FY  1989  (other  than  its 
expenditures  for  services  provided  under  1915(c)  waivers  for  home 
and  community-based  care).  Requires  the  Secretary,  in  determining 
the  amount  of  Federal  Medicaid  matching  funds  to  be  paid  to  a 
State  for  community  care  beginning  in  FY  1990,  to  reduce  the  total 
amount  expended  by  a  State  (and  its  localities)  for  such  services  by 
the  amount  of  expenditures  reported  by  the  State  for  FY  1989. 

(3)  Direct  payment  to  providers  of  community  care. — Provides  that 
States  are  not  authorized  to  permit  payment  for  community  care 
through  a  qualified  community  care  case  manager. 

(H)  MINIMUM  REQUIREMENTS  FOR  COMMUNITY  CARE 

Requires  that  community  care  meet  requirements  for  individ- 
uals' rights  and  quality  published  or  developed  by  the  Secretary, 
including  (1)  a  requirement  that  individuals  providing  community 
care  be  competent  to  provide  care;  (2)  guidelines  for  minimum  com- 
pensation for  persons  providing  care  to  assure  the  availability  and 
continuity  of  competent  persons  providing  care,  and  (3)  specifica- 
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tion  of  individuals'  rights  (including  the  right  to  free  choice  about 
care  and  treatment;  freedom  from  restraints;  privacy;  confidential- 
ity of  personal  and  clinical  records;  voice  grievances  about  treat- 
ment and  care). 

(I)  MINIMUM  REQUIREMENTS  FOR  COMMUNITY  CARE  SETTINGS 

(1)  Community  care  setting  defined. — Defines  "community  care 
setting"  as  a  setting  in  which  community  care  is  provided  and 
which  are  either  nonresidential,  or  residential  (including  foster 
homes,  board-and-care  facilities,  or  other  group  living  arrange- 
ments, but  not  including  nursing  facilities)  in  which  more  than  2 
unrelated  adults  reside  and  in  which  personal  services  (other  than 
mereely  room  and  board)  are  provided. 

(2)  Minimum  requirements. — Provides  that  a  community  care  set- 
ting must  meet  certain  requirements  including  requirements,  (1) 
developed  by  the  Secretary  to  assure  that  individuals  receiving 
community  care  are  protected  from  neglect,  physical  and  sexual 
abuse,  financial  exploitation,  inappropriate  involuntary  restraint, 
and  incompetent  caregivers;  (2)  relating  to  individuals  rights  (in- 
cluding use  of  psychopharmocological  drugs,  access  and  visitation, 
and  protection  of  resident  funds);  (3)  for  informing  individuals  of 
their  rights;  and  (4)  pertaining  to  licensing,  Life  Safety  Code,  sani- 
tary and  infection  control  and  other  physical  environment  stand- 
ards. 

(3)  Disclosure  of  ownership  and  control  interests  and  exclusion  of 
repeated  violators. — Provides  that  community  care  settings  must 
disclose  persons  with  an  ownership  or  control  interest  in  the  set- 
ting. Specifies  that  a  community  care  setting  may  not  have  as  a 
person  with  an  ownership  or  control  interest  any  person  who  has 
been  excluded  from  participation  in  Medicaid  or  who  has  had  an 
ownership  or  control  interest  in  settings  which  have  been  found  re- 
peatedly to  be  substandard  or  to  have  failed  to  meet  the  minimum 
requirements  for  settings  specified  in  this  section. 

(J)  SURVEY  AND  CERTIFICATION  PROCESS 

(1)  Certifications. — Requires  that  States  be  responsible  for  certify- 
ing the  compliance  of  providers  of  community  care  and  community 
care  settings  with  the  minimum  requirements.  Requires  the  Secre- 
tary to  be  responsible  for  certifying  the  compliance  of  State  provid- 
ers and  State  community  care  settings  with  these  same  require- 
ments. Requires  that  certification  of  providers  and  settings  occur 
no  less  frequently  than  once  every  12  months. 

(2)  Reviews  of  providers. — Requires  that  certification  of  a  provid- 
er of  community  care  be  based  on  a  periodic  review  of  the  provid- 
er's performance  in  providing  care.  Specifies  that  these  periodic  re- 
views be  conducted  annually  by  an  agency  other  than  the  State 
Medicaid  agency  and  be  based  on  information  that  includes  the 
views  of  case  managers  whose  clients  have  received  community 
care  from  the  provider  and  from  a  sample  of  individuals  receiving 
community  care.  If  the  Secretary  has  reason  to  question  the  com- 
pliance of  a  provider  of  community  care  with  certification  require- 
ments, the  Secretary  could  conduct  a  review  of  the  provider  and, 
on  the  basis  of  that  review,  make  independent  and  binding  deter- 
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minations  concerning  the  extent  to  which  the  provider  meets  re- 
quirements. 

(3)  Surveys  of  community  care  settings. — Requires  that  certifica- 
tion of  community  care  settings  be  based  on  a  survey  conducted 
without  prior  notice.  Authorizes  a  civil  money  penalty  of  up  to 
$2,000  for  persons  who  notify  a  community  care  setting  of  the  time 
or  date  of  the  survey  and  requires  the  Secretary  to  review  each 
State's  procedures  for  avoiding  giving  notice  of  surveys.  Requires 
that  surveys  be  based  on  a  protocol  developed  by  the  Secretary. 
Prohibits  the  use  on  survey  teams  of  persons  who  are  serving  (or 
have  served  within  the  previous  2  years)  as  members  of  the  staff  of, 
or  as  a  consultant  to,  the  community  care  setting  being  surveyed, 
or  who  have  a  personal  or  familial  financial  interest  in  the  setting. 
Requires  the  Secretary  to  conduct  onsite  surveys  of  a  representa- 
tive sample  of  community  care  settings  in  each  State,  within  2 
months  of  the  State  survey,  in  a  sufficient  number  to  allow  infer- 
ences about  the  adequacy  of  each  State's  survey.  Provides  that  if 
the  State  has  determined  that  a  setting  meets  the  requirements  for 
certification,  but  the  Secretary  determines  that  the  setting  does 
not,  then  the  Secretary's  determination  is  binding  and  supersedes 
the  State's.  If  the  Secretary  has  reason  to  question  the  compliance 
of  a  setting  with  the  certification  requirements,  the  Secretary  could 
conduct  a  survey  of  the  setting,  and  on  the  basis  of  the  survey, 
make  an  independent  and  binding  determination  about  the  extent 
to  which  the  setting  meets  the  requirements. 

(4)  Investigation  of  complaints  and  monitoring  of  providers  and 
settings. — Requires  the  States  and  the  Secretary  to  maintain  proce- 
dures and  adequate  staff  to  investigate  complaints  of  violations  of 
certification  requirements  for  providers  of  community  care  and 
community  care  settings. 

(5)  Investigation  of  allegations  of  neglect  and  abuse. — Requires 
States  to  provide  for  a  process  for  receiving,  reviewing,  and  investi- 
gating allegations  of  individual  neglect  and  abuse  (including  inju- 
ries of  unknown  source)  and  misappropriation  of  individual  proper- 
ty. Requires  States  to  make  a  finding  as  to  the  accuracy  of  the  alle- 
gations and  to  provide  for  public  disclosure  of  findings. 

(6)  Disclosure  of  results  of  inspections  and  activities. — Requires 
the  States  and  the  Secretary  to  make  available  to  the  public  infor- 
mation on  all  surveys,  reviews,  and  certifications,  including  state- 
ments of  deficiencies,  copies  of  cost  reports  (if  any)  of  providers  and 
settings,  copies  of  statements  of  ownership,  and  information  about 
owners  and  other  persons  convicted  of  certain  offenses.  Requires 
the  State  to  notify  an  individual  receiving  care  and  an  immediate 
family  member  of  a  finding  of  substandard  care.  Requires  each 
State  to  provide  its  Medicaid  fraud  and  abuse  control  unit  with 
access  to  information  of  the  State  agency  responsible  for  surveys, 
reviews,  and  certifications. 

(K)  ENFORCEMENT  PROCESS  FOR  PROVIDERS  OF  COMMUNITY  CARE 

Where  the  State  or  Secretary  finds  that  a  provider  no  longer 
meets  the  requirements  and  that  its  deficiencies  immediately  jeop- 
ardize the  health  or  safety  of  individuals,  the  State  or  Secretary 
must  take  action  to  remove  the  jeopardy  and  correct  the  deficiency 
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or  terminate  the  provider's  participation  and  may,  in  addition  pro- 
vide for  a  civil  money  penalty.  For  providers  of  community  care 
that  no  longer  meet  certification  requirements  and  have  deficien- 
cies that  do  not  immediately  jeopardize  the  health  and  safety  of  in- 
dividuals, authorizes  the  States  and  the  Secretary  to  terminate  the 
provider's  participation  in  the  program,  and,  in  addition,  to  impose 
civil  money  penalties  for  each  day  the  provider  is  out  of  compli- 
ance. Requires  that  the  criteria  for  imposing  civil  money  penalties 
be  designed  so  as  to  minimize  the  time  between  the  identification 
of  violations  and  final  imposition  of  the  penalties  and  provide  for 
incrementally  more  severe  penalties  for  repeated  or  uncorrected 
deficiencies.  The  Secretary  would  exercise  the  State's  authority 
with  respect  to  State  providers. 

(L)  SECRETARIAL  RESPONSIBILITIES 

Requires  the  Secretary  to  publish  by  July  1,  1990,  interim  regula- 
tions for  community  care  and  for  community  care  settings,  includ- 
ing regulations  for  functional  assessments,  qualifications  of  commu- 
nity care  case  managers,  minimum  requirements  for  community 
care,  minimum  requirements  for  community  care  settings,  and 
survey  protocols.  Requires  the  Secretary  to  develop  final  require- 
ments, and  survey  protocols  and  methods  for  evaluating  and  assur- 
ing the  quality  of  community  care,  by  October  1,  1991.  Provides 
that  interim  and  final  requirements  assure,  through  methods  other 
than  reliance  on  State  licensure  processes,  that  individuals  receiv- 
ing community  care  are  protected  from  neglect,  physical  and 
sexual  abuse,  financial  exploitation,  inappropriate  involuntary  re- 
straint, and  the  provision  of  health  care  services  by  persons  who 
are  not  competent  to  provide  this  care.  Specifies  that  States  could 
impose,  if  they  choose,  requirements  that  are  more  stringent  than 
the  requirements  published  by  the  Secretary. 

(M)  APPLICABILITY  IN  STATES  OPERATING  UNDER  DEMONSTRATION 

PROJECTS 

For  States  providing  community  care  under  a  section  1115 
waiver,  requires  the  State  to  meet  requirements  for  community 
care  as  if  it  had  elected  to  cover  community  care  as  an  optional 
benefit. 

(N)  PAYMENT  FOR  COMMUNITY  CARE 

Requires  States  to  pay  for  community  care  at  rates  which  are 
reasonable  and  adequate  (and  which  may  not  be  established  on  a 
capitation  basis  or  any  other  risk  basis)  to  meet  the  costs  of  provid- 
ing care,  efficiently  and  economically,  in  conformity  with  applica- 
ble State  and  Federal  laws,  regulations,  and  quality  and  safety 
standards. 

Prohibits  Federal  Medicaid  matching  payments  from  being  used 
to  pay  for  the  costs  of  a  civil  money  penalty  or  for  the  legal  ex- 
penses in  defense  of  a  civil  money  penalty  or  for  exclusion  from  the 
program,  if  there  is  no  reasonable  legal  ground  for  the  provider's 
case. 

Also  prohibts  Federal  matching  payments  for  community  care  (1) 
which  does  not  meet  requirements  published  by  the  Secretary,  or 
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(2)  which  is  furnished  in  a  community  care  setting  that  is  found  to 
be  substandard,  does  not  meet  certification  requirements,  or  to 
which  the  State  after  January  1,  1992,  has  not  applied  protocols 
and  methods  for  assuring  quality  as  developed  by  the  Secretary. 
Provides  that  Federal  matching  payments  for  care  provided  in  a 
community  care  setting  found  to  be  substandard  or  out  of  compli- 
ance with  the  minimum  requirements  could  continue  to  be  made, 
once  and  only  once,  if  the  setting  is  changed  within  3  months  and 
meets  the  requirements. 

Prohibits  Federal  matching  payments  for  community  care  pro- 
vided by  members  of  the  family  of  the  individual  receiving  care. 
Also  prohibits  Federal  matching  payments  to  the  extent  care  is 
paid  for  by  other  programs. 

(O)  CONFORMING  AMENDMENTS 

Makes  a  number  of  conforming  amendments  in  Medicaid  law  to 
accommodate  new  community  care  optional  benefit.  Also  extends 
to  July  1,  1990,  waivers  for  the  demonstration  project,  "Modifica- 
tion of  the  Texas  System  of  Care  for  the  Elderly:  Alternatives  to 
the  Institutionalized  Aged/' 

Effective  date 

In  general,  provisions  establishing  community  care  as  an  option- 
al Medicaid  benefit  effective  July  1,  1990.  Provisions  for  Federal 
Medicaid  matching  payments  for  community  care  effective  July  1, 
1990,  or  30  days  after  the  publication  of  interim  regulations  by  the 
Secretary  setting  forth  minimum  requirements  for  community  care 
providers  and  community  care  settings.  Provision  prohibiting  Fed- 
eral matching  payments  to  be  used  for  civil  money  payments  and 
provider's  legal  expenses  in  defense  of  civil  money  payments  and 
exclusion  from  the  program,  effective  for  penalties  imposed  after 
the  date  of  enactment.  Waives  the  application  of  the  Paperwork 
Reduction  Act  and  Executive  order  12291  to  regulations  required 
for  community  care. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  and 
provides  for  an  extension,  until  July  1,  1990,  of  section  1115  waiv- 
ers for  the  demonstration  project,  "Modification  of  the  Texas 
System  of  Care  for  the  Elderly:  Alternatives  to  the  Institutional- 
ized Aged." 

5.  Hospice  Coverage 
Section  4261  of  House  bill. 

(A)  MANDATING  HOSPICE  COVERAGE 

Present  law 

Under  their  Medicaid  programs,  States  may  cover  hospice  care 
as  an  optional  benefit  for  terminally  ill  individuals  who  voluntarily 
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elect  to  receive  hospice  care  in  lieu  of  certain  other  benefits.  Hos- 
pice care  includes  the  services  covered  under  Medicare's  hospice 
benefit:  nursing  care;  physical  or  occupational  therapy  or  speech- 
language  pathology;  medical  social  services;  home  health  aide  and 
homemaker  services;  medical  supplies  (including  drugs  and  biologi- 
cals)  and  medical  appliances;  physician  services;  short-term  inpa- 
tient care  (including  both  respite  care  and  procedures  necessary  for 
pain  control  and  acute  and  chronic  symptom  management);  and 
counseling.  In  States  covering  hospice,  a  beneficiary's  election  of 
hospice  is  for  a  period  or  periods  the  State  decides  to  cover.  Hospice 
programs  under  Medicaid  are  required  to  meet  Medicaid's  require- 
ments for  organization  and  operation.  According  to  the  National 
Governors'  Association  survey  of  March  1989,  20  States  offered  hos- 
pice coverage  under  their  Medicaid  programs. 

House  bill 

Requires  that  States  cover  hospice  care  under  their  Medicaid 
programs.  Effective  for  payments  for  calendar  quarters  beginning 
on  or  after  July  1,  1990,  without  regard  to  whether  or  not  final  reg- 
ulations have  been  promulgated  by  that  date.  Permits  delay  where 
State  legislation  is  required  to  comply. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(B)  PAYMENT  FOR  HOSPICE  CARE 

Present  law 

Medicaid  law  requires  States  covering  hospice  care  to  pay  for 
hospice  care  in  the  same  amounts,  and  according  to  the  same  meth- 
odology, as  under  Medicare.  Medicare  uses  a  prospective  payment 
system  to  pay  for  hospice  care.  Under  this  payment  system,  hos- 
pices are  paid  one  of  four  predetermined  rates  for  each  day  a  bene- 
ficiary is  under  the  care  of  the  hospice.  The  rates  vary  according  to 
the  level  of  care  furnished  to  the  beneficiary.  The  rates  are  as  fol- 
lows: (1)  routine  home  care — $63.17;  (2)  continuous  home  care — up 
to  $368.67;  (3)  inpatient  respite  care — $65.33;  and  (4)  general  inpa- 
tient care— $281.00. 

For  Medicaid-eligible  residents  of  skilled  nursing  facilities  (SNFs) 
and  intermediate  care  facilities  (ICFs),  Medicaid  law  also  permits  a 
separate  rate  to  be  paid  to  the  hospice  program  to  take  into  ac- 
count the  room  and  board  furnished  by  the  facility,  including  per- 
formance of  personal  care  services. 

House  bill 

Requires  States,  in  paying  for  hospice  care,  to  pay  amounts  no 
lower  than  the  amounts  paid  under  Medicare,  and  to  use  the  same 
methodology  as  Medicare's.  For  terminally  ill  SNF  and  ICF  resi- 
dents electing  hospice,  requires  States  to  pay  the  hospice  an  addi- 
tional amount  equal  to  at  least  95  percent  of  the  rate  that  would 
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have  been  paid  by  the  State  to  that  facility  for  the  Medicaid  benefi- 
ciary. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

(C)  CLARIFYING  EFFECT  OF  HOSPICE  ELECTION 

Present  law 

Medicaid  law  requires  terminally  ill  beneficiaries  electing  hos- 
pice to  waive  payment  for  services  that  are  determined  by  the  Sec- 
retary to  be  related  to  the  treatment  of  the  individual's  terminally 
ill  condition  or  that  are  duplicative  of  hospice  care.  Medicaid  also 
specifies  that  election  procedures  must  be  consistent  with  those 
under  Medicare.  Medicare  does  not  cover  certain  non-skilled  serv- 
ices that  States  may  cover  under  their  Medicaid  programs,  e.g., 
personal  care  services. 

House  bill 

Adds  to  Medicaid  law  a  clarification  that,  in  electing  hospice 
care,  a  Medicaid  beneficiary  waives  payment  for  services  for  which 
payment  may  otherwise  be  made  under  Medicare. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(D)  CONFORMING  AMENDMENTS 

House  bill 

Makes  conforming  amendments  for  changes  described  above. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

6.  Amendments  Relating  to  Nursing  Home  Reform 
Section  4271  of  House  bill;  section  5501  of  Senate  amendment. 

(A)  MORATORIUM  ON  IMPLEMENTATION  OF  FEB.  2,  1989  REGULATION 

Present  law 

On  February  2,  1989,  HCFA  published  final  regulations  that 
revise  and  consolidate  requirements  that  nursing  homes  must  meet 
in  order  to  participate  in  Medicare  and/ or  Medicaid.  These  final 
regulations  incorporate  revisions  to  an  October  1987  proposed  regu- 
lation that  represented  HCFA's  response  to  recommendations  of 
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the  Institute  of  Medicine  report,  '  Improving  the  Quality  of  Care  in 
Nursing  Homes.' *  The  proposed  regulations  were  published  prior  to 
the  enactment  of  the  nursing  home  reform  provisions  of  OBRA  87 
in  December  of  that  year.  The  final  regulations  also  include  provi- 
sions that  apply  to  certain  new  requirements  contained  in  OBRA 
87.  As  published  in  February,  most  of  the  provisions  of  the  final 
regulations  would  have  become  effective  August  1,  1989,  although 
OBRA  87  specified  an  effective  date  of  October  1,  1990  for  similar 
provisions.  In  July,  HCFA  issued  notice  in  the  Federal  Register 
that  it  would  delay  implementation  of  the  February  1989  regula- 
tions from  Aguust  1,  1989  to  January  1,  1990. 

House  bill 

Requires  that  HCFA's  February  2  regulation  on  requirements  for 
nursing  homes  participating  in  Medicare  and/ or  Medicaid  not  be 
effective  before  October  1,  1990,  insofar  as  these  regulations  apply 
to  facilities  participating  under  Medicaid. 

Senate  amendment 

No  provisions. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

(B)  NURSE  AIDE  TRAINING 

Present  law 

Effective  January  1,  1990,  OBRA  87  prohibits  nursing  facilities 
participating  in  Medicaid  from  using  (on  a  full-time,  temporary, 
per  diem,  or  other  basis)  persons  as  nurse  aides,  for  more  than  4 
months,  unless  the  individual  (a)  has  completed  a  training  and/or  a 
competency  evaluation  program  approved  by  the  State;  and  (b)  is 
competent  to  provide  nursing  or  nursing  related  services.  OBRA  87 
also  prohibits  a  nursing  facility  from  using  persons  as  nurse  aides 
unless  it  has  consulted  the  State  nurse  aide  registry  to  determine 
whether  the  person  has  satisfactorily  completed  a  training  and/or 
competency  evaluation  program  and  if  the  person  has  been  in- 
volved in  resident  neglect  or  abuse. 

OBRA  87  required  the  Secretary  to  establish  requirements  for 
State  approval  of  nurse  aide  training  and  competency  evaluation 
programs  by  September  1,  1988,  and  to  specify  in  these  require- 
ments areas  to  be  covered  in  programs,  content  of  curriculum,  min- 
imum hours  of  initial  (75  hours)  and  ongoing  training  and  retrain- 
ing, qualifications  of  instructors,  and  procedures  for  determining 
competency.  HCFA  has  not  yet  published  regulations  for  these  re- 
quirements, although  it  has  issued  an  interim  guidance  document, 
effective  May  12,  1989,  setting  out  approval  criteria  for  the  States. 

OBRA  87  also  authorized  Federal  matching  payments  for  State 
activities  required  in  connection  with  nurse  aide  training  and  com- 
petency evaluation  programs,  regardless  of  whether  the  programs 
are  conducted  in  or  outside  nursing  facilities  or  of  the  skill  of  the 
personnel  involved  in  the  programs.  For  the  8  calendar  quarters 
beginning  July  1,  1988,  OBRA  authorized  enhanced  Federal  match- 
ing payments  (the  Federal  matching  rate  for  a  State  plus  25  per- 
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centage  points,  not  to  exceed  90  percent)  for  these  activities.  In  sub- 
sequent years,  the  rate  becomes  50  percent. 

House  bill 

Includes  a  number  of  amendments  to  the  OBRA  87  nurse  aide 
training  and  competency  evaluation  requirements: 

(V  Delay  in  requirement. — Delays  from  January  1,  1990,  until  Oc- 
tober 1,  1990,  the  date  by  which  nurse  aides  must  complete  train- 
ing and/or  competency  evaluation  programs  and  must  be  deter- 
mined to  be  competent  to  provide  services. 

(2)  No  compliance  actions  before  effective  date  of  guidelines. — Pro- 
hibits the  Secretary  from  taking  (or  continuing)  any  compliance 
action  against  a  State  for  its  failure  to  meet  the  law's  requirements 
for  nurse  aide  training  and  competency  evaluation  programs  before 
the  effective  date  of  HCFA  guidelines  for  such  programs  (May  12, 
1989),  if  the  State  had  made  a  good  faith  effort  to  meet  the  require- 
ments. 

(3)  Publication  of  proposed  regulations. — Requires  the  Secretary 
to  issue  proposed  regulations  on  nurse  aide  training  and  competen- 
cy evaluation  programs  not  later  than  90  days  after  enactment  of 
this  Act. 

(4)  Clarification  of  grace  period  for  nurse  aide  training  of  individ- 
uals.— Specifies  that  training  and  competency  evaluation  require- 
ments apply  to  all  persons  who  have  worked  (on  a  full-time,  tempo- 
rary, or  per  diem  basis)  as  nurse  aides  for  90  days  or  more  in  any 
nursing  facility. 

(5)  Requirements  for  training  and  evaluation  programs. — Adds  to 
requirements  that  the  Secretary  must  establish  for  approval  of 
nurse  aide  training  and  competency  evaluation  programs  a  require- 
ment that  programs  cover  the  care  of  cognitively  impaired  resi- 
dents, and  amends  the  specifications  for  competency  programs  to 
require  such  programs  to  cover,  among  other  things,  recognition  of 
mental  health  and  social  service  needs  of  residents.  Provides  that 
nurse  aides  may  establish  competency  (1)  through  procedures  or 
methods  other  than  the  passing  of  a  written  examination  and  (2)  at 
the  nursing  facility  at  which  the  aide  is  (or  will  be)  employed, 
unless  the  facility  is  out  of  compliance  with  requirements  for  par- 
ticipation. Prohibits  the  imposition  on  nurse  aides  of  any  charges 
(including  any  charges  for  textbooks  and  other  required  course  ma- 
terials) for  training  and  competency  programs.  Applies  to  programs 
offered  on  or  after  the  end  of  the  90-day  period  beginning  on  the 
date  of  enactment,  but  shall  not  affect  competency  evaluations  con- 
ducted under  programs  offered  before  the  end  of  this  period. 

(6)  Delay  and  transition  in  75-hour  training  program  require- 
ment—Provides that  nurse  aides  shall  be  considered  to  have  com- 
pleted a  training  and  competency  evaluation  program,  if,  as  of  July 
1,  1989,  the  aide  had  received  60  hours  of  initial  training,  and  at 
least  15  hours  of  supervised  practical  nurse  aide  training  or  regu- 
lar in-service  education. 

(7)  Clarification  of  State  responsibility  to  determine  competency. — 
Prohibits  States  from  using  subcontracts  or  other  devices  to  make 
final  nurse  aide  competency  determinations. 

(8)  Clarification  of  temporary  enhanced  Federal  financial  partici- 
pation for  nurse  aide  training  by  nursing  facilities. — Clarifies  that 
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Federal  matching  payments  for  nurse  aide  training  and  competen- 
cy evaluation  programs,  including  enhanced  Federal  matching,  are 
available  for  the  costs  of  nurse  aides  to  complete  competency  eval- 
uation programs.  Also  prohibits  the  Secretary  from  taking  into  ac- 
count or  allocating  amounts  expended  for  nurse  aide  training  and 
competency  evaluation  activities  conducted  before  October  1,  1990, 
on  the  basis  of  the  proportion  of  nursing  facility  residents  entitled 
to  Medicare  or  Medicaid. 

Senate  amendment  (section  5501) 

Includes  a  number  of  amendments  to  the  OBRA  87  nurse  aide 
training  and  competency  evaluation  requirements: 

(1)  Delay  in  requirement — Identical  provision. 

(2)  No  compliance  actions  before  effective  date  of  guidelines. — No 
provision. 

(3)  Publication  of  proposed  regulations. — No  provision. 

(4)  Clarification  of  grace  period  for  nurse  aide  training  of  individ- 
uals.— No  provision. 

(5)  Requirements  for  training  and  evaluation  programs. — No  pro- 
vision. 

(6)  Delay  and  transition  in  75-hour  training  program  require- 
ment.— Requires  States  to  waive  training  and  competency  evalua- 
tion requirements  for  nurse  aides  who  (1)  were  hired  as  aides 
before  January  1,  1990,  (2)  can  demonstrate  to  the  satisfaction  of 
the  State  that  they  served  as  an  aide  at  one  or  more  facilities  of 
the  same  employer  in  the  State  for  at  least  24  consecutive  months, 
and  (3)  have  completed  a  15-hour  course  of  instruction  in  basic 
skills  designated  by  the  State.  Also  requires  States  to  waive  train- 
ing and  competency  evaluation  requirements  for  persons  who  (1) 
were  employed  as  a  nurse  aide  before  January  1,  1990,  (2)  can  dem- 
onstrate to  the  satisfaction  of  the  State  that  they  have  served  as  a 
nurse  aide  in  the  State  in  the  preceding  24-month  period,  and  (3) 
have  completed  a  nurse  aide  training  program  that  was  required 
by  the  State  and  established  before  December  22,  1987. 

(7)  Clarification  of  State  responsibility  to  determine  competency. — 
No  provision. 

(8)  Clarification  of  temporary  enhanced  Federal  financial  partici- 
pation for  nurse  aide  training  by  nursing  facilities. — No  provision. 

Conference  agreement 

(1)  Delay  in  requirement. — The  conference  agreement  includes 
the  House  bill. 

(2)  No  compliance  actions  before  effective  date  of  guidelines. — The 
conference  agreement  does  not  include  the  House  bill. 

(3)  Publication  of  proposed  regulations. — The  conference  agree- 
ment does  not  include  the  House  bill. 

(4)  Clarification  of  grace  period  for  nurse  aide  training  of  individ- 
uals.— The  conference  agreement  does  not  include  the  House  bill. 

(5)  Requirement  for  training  and  evaluation  programs. — The  con- 
ference agreement  includes  the  House  bill. 

(6)  Delay  and  transition  in  75-hour  training  program  require- 
ment.— The  conference  agreement  includes  the  House  bill  with  the 
following  additional  modifications.  A  nurse  aide  is  considered  to 
have  completed  an  approved  training  and  competency  evaluation 
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program  if  the  aide  had  completed  a  training  course  of  at  least  100 
hours  and  was  found  competent  (whether  or  not  by  the  State) 
before  July  1,  1989.  In  addition,  States  are  authorized  to  waive  the 
competency  evaluation  (but  not  the  training)  requirements  with  re- 
spect to  individuals  who  can  demonstrate  that  he  or  she  has  served 
as  a  nurse  aide  at  one  or  more  facilities  of  the  same  employer  in 
the  State  for  at  least  24  consecutive  months  before  the  date  of  en- 
actment. 

(7)  Clarification  of  State  responsibility  to  determine  competency. — 
The  conference  agreement  does  not  include  the  House  bill. 

(8)  Clarification  of  temporary  enhanced  Federal  financial  partici- 
pation for  nurse  aide  training  by  nursing  facilities. — The  conference 
agreement  includes  the  House  bill. 

(C)  PREADMISSION  SCREENING  AND  ANNUAL  RESIDENT  REVIEW 

Present  law 

OBRA  87  requires  States,  effective  January  1,  1989,  to  establish 
preadmission  screening  programs  to  determine  for  mentally  ill  or 
mentally  retarded  individuals  seeking  admission  to  a  nursing  home 
whether  they  require  the  level  of  services  provided  by  a  nursing 
home  and,  if  so,  whether  they  require  active  treatment.  Effective 
January  1,  1989,  nursing  facilities  participating  in  Medicaid  must 
not  admit  any  new  resident  who  is  mentally  ill  or  mentally  retard- 
ed, unless  the  State  has  determined,  prior  to  admission,  that  the 
prospective  resident  requires  the  level  of  services  provided  by  the 
nursing  facility,  and  whether  he  or  she  requires  active  treatment. 
OBRA  87  also  requires  States  to  review,  on  an  annual  basis,  all 
residents  who  are  mentally  ill  or  mentally  retarded  to  determine 
whether  their  continued  placement  is  appropriate  and  whether 
they  require  active  treatment.  The  first  of  these  annual  reviews 
must  be  completed  by  April  1,  1990.  These  preadmission  screening 
and  annual  resident  review  requirements  are  often  referred  to  as 
PASARR  requirements.  The  law  requires  that  certain  residents  be 
discharged  if  their  placement  in  a  nursing  facility  is  found  to  be 
inappropriate.  OBRA  87  authorizes  the  Secretary  and  States  to 
enter  into  agreements,  prior  to  April  1,  1989,  that  specify  alterna- 
tive disposition  plans  (ADPs)  for  persons  who  must  be  discharged 
from  the  facility.  ADPs  provide  additional  time  for  the  States  to  ar- 
range for  the  disposition  of  persons  who  must  be  discharged. 

OBRA  87  required  the  Secretary  to  issue,  by  not  later  than  Octo- 
ber 1,  1988,  minimum  criteria  for  States  to  use  in  making  determi- 
nations as  to  whether  a  mentally  ill  or  mentally  retarded  individ- 
ual requires  the  level  of  services  provided  by  a  nursing  facility.  In 
May  1989,  HCFA  issued  interim  guidelines  (effective  May  26)  to  the 
States  for  use  in  making  determinations,  but  indicated  that  it  in- 
tends to  use  the  formal  rule-making  process,  with  a  comment 
period,  before  making  the  guidelines'  criteria  binding  on  the  States. 

House  Bill 

Includes  a  number  of  amendments  to  OBRA  87  PASARR  require- 
ments: 

(1)  No  compliance  actions  before  effective  date  of  guidelines. — Pro- 
hibits the  Secretary  from  taking  (or  continuing)  any  compliance 
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action  against  a  State  for  failure  to  meet  the  law's  requirements 
for  preadmission  screening,  if  the  State  had  made  a  good  faith 
effort  to  comply  with  the  requirements  before  the  effective  date  of 
HCFA's  guidelines  for  these  programs  (May  26,  1989). 

(2)  Publication  of  proposed  regulations. — Requires  the  Secretary 
to  issue  proposed  regulations  on  PASARR  requirements  not  later 
than  90  days  after  enactment  of  this  Act. 

(3)  Clarification  with  respect  to  admissions  and  readmission  from 
a  hospital. — Specifies  that  preadmission  screening  requirements  do 
not  apply  to  nursing  facility  residents  who  are  being  readmitted  to 
the  nursing  facility  after  a  hospital  stay.  Also  provides  that  pread- 
mission screening  requirements  do  not  apply  to  persons  (1)  who  are 
admitted  to  the  nursing  facility  directly  from  a  hospital  after  re- 
ceiving acute  inpatient  care  at  the  hospital;  (2)  who  require  nursing 
facility  services  for  the  condition  for  which  the  individual  received 
care  in  the  hospital;  and  (3)  whose  attending  physician  has  certi- 
fied, before  admission  to  the  facility,  that  the  person  is  likely  to  re- 
quire less  than  30  days  of  nursing  facility  services. 

(4)  Charges  applicable  in  cases  of  certain  Medicaid  eligible  indi- 
viduals.— Provides  that  nursing  facility  residents  who  are  Medicaid 
eligible,  but  for  whom  Medicaid  payments  are  not  being  made  be- 
cause their  income  exceeds  State  payments  for  this  care,  may  not 
be  charged  more  than  the  Medicaid  rate  for  their  nursing  facility 
care. 

(5)  Delay  in  application  to  private  pay  residents. — Provides  that 
preadmission  screening  and  annual  resident  review  requirements 
do  not  apply  to  mentally  ill  or  mentally  retarded  persons  who  are 
not  eligible  for  Medicaid  until  such  time  as  they  become  entitled  to 
benefits  (with  preadmission  screening  required  to  be  done  within  24 
hours  after  eligibility  is  established).  Specifies  that  this  amendment 
shall  not  prohibit  a  State  from  imposing  preadmission  screening 
and  annual  resident  review  requirements  on  persons  who  are  not 
Medicaid  eligible  at  the  time  of  admission  to  a  nursing  facility.  Pro- 
hibits the  Secretary  from  imposing  any  sanction  on  States  which 
have  failed  to  apply  the  preadmission  requirements  to  persons  who 
are  not  Medicaid  eligible  at  the  time  of  their  admission. 

(6)  Denial  of  payments  for  certain  residents  not  requiring  nursing 
facility  services. — Prohibits  Federal  matching  payments  for  nursing 
facility  services  for  persons  who  do  not  require  the  level  of  services 
provided  by  the  nursing  facility  (other  than  for  persons  who  have 
resided  in  the  facility  for  at  least  30  months  and  who  are  deter- 
mined not  to  need  such  care). 

(7)  No  delegation  of  authority  to  conduct  screening  and  reviews.— 
Prohibits  State  mental  health  authorities  and  State  mental  retar- 
dation or  developmental  disability  authorities  from  delegating  (by 
subcontract  or  otherwise)  their  PASARR  responsibilities  to  nursing 
facilities  (or  entities  that  have  a  direct  or  indirect  affiliation  or  re- 
lationship with  these  facilities). 

(8)  Annual  reports. — Requires  States  to  report  to  the  Secretary 
annually  on  the  number  and  disposition  of  residents  who  are  dis- 
charged from  nursing  facilities  (1)  because  they  do  not  require 
nursing  facility  care,  have  resided  in  the  facility  for  less  than  30 
months  and  require  active  treatment;  and  (2)  because  they  do  not 
require  nursing  facility  care  and  do  not  require  active  treatment. 
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Also  requires  the  Secretary's  annual  report  on  nursing  facility 
compliance  with  new  requirements  and  enforcement  actions  to  in- 
clude a  summary  of  information  reported  by  States  on  the  disposi- 
tion of  residents  discharged  from  nursing  homes. 

(9)  Revision  of  alternative  disposition  plans, — Authorizes  States 
to  revise  their  agreements  for  alternative  disposition  plans  before 
October  1,  1990,  subject  to  the  approval  of  the  Secretary,  but  only  if 
under  the  revised  agreement  all  residents  who  do  not  require  nurs- 
ing facility  care  are  discharged  from  the  facility  by  not  later  than 
April  1,  1994. 

(10)  Definition  of  mentally  ill. — Modifies  the  definition  of  mental 
illness  from  "a  primary  or  secondary  diagnosis  of  mental  disorder 
(as  defined  in  DSM-III)"  to  a  "serious  mental  illness  as  defined  by 
the  Secretary." 

(11)  Substitution  of  "specialized  services"  for  "active  treat- 
ment".— Substitutes  the  term  "specialized  services"  for  the  term 
"active  treatment." 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  item  (2)  of  the  House  bill. 

(D)  OTHER  AMENDMENTS 

(1)  Assurance  of  appropriate  payment  amounts 
Present  law 

OBRA  87  requires  States  to  take  into  account  in  their  payments 
to  nursing  facilities  the  costs  of  complying  with  new  requirements 
relating  to  the  provision  of  services,  residents'  rights,  and  adminis- 
tration. OBRA  also  requires  that  each  State  submit  to  the  Secre- 
tary a  State  plan  amendment  to  provide  for  an  appropriate  adjust- 
ment in  payment  amounts  for  nursing  facility  services. 

House  bill 

Provides  that  States  also  take  into  account  in  their  payments  to 
nursing  facilities  the  costs  of  services  required  to  attain  or  main- 
tain the  highest  practicable  physical,  mental,  and  psychosocial 
well-being  of  each  resident  eligible  for  Medicaid.  Also  requires  that 
State  plan  amendments  include  a  detailed  description  of  the  specif- 
ic methodology  to  be  used  in  determining  the  appropriate  adjust- 
ment in  payment  amounts  for  nursing  facility  services. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 
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(2)  Disclosure  of  in  formation  of  quality  assessment  and  assurance 

committees 

Present  law 

OBRA  87  requires  that  nursing  facilities  maintain  a  quality  as- 
sessment and  assurance  committee  which  (1)  meets  at  least  quar- 
terly to  identify  quality  assessment  and  assurance  issues,  and  (2) 
develops  and  implements  appropriate  plans  of  action  to  correct 
identified  quality  deficiencies. 

House  bill 

Provides  that  a  State  or  the  Secretary  may  not  require  disclosure 
of  the  records  of  the  quality  assessment  and  assurance  committee, 
except  for  determining  the  facility's  compliance  with  the  require- 
ment for  maintaining  the  committee. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(3)  Period  for  resident  assessment 

Present  law 

OBRA  87  requires  that  nursing  facilities  conduct  a  comprehen- 
sive, accurate,  standardized,  reproducible  assessment  of  each  resi- 
dent's functional  capacity.  This  assessment  must  be  performed 
promptly  upon,  but  no  later  than  4  days  after,  admission  to  the  fa- 
cility. 

House  bill 

Extends  the  time  limit  for  a  resident's  assessment  from  4  days  to 
14  days  after  admission. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(4)  Clarification  of  responsibility  for  services  for  mentally  ill  and 

mentally  retarded 

Present  law 

OBRA  87  requires  nursing  facilities  to  provide  nursing  and  relat- 
ed services  and  specialized  rehabilitative  services,  medically-related 
social  services,  pharmaceutical  services,  dietary  services,  an  ongo- 
ing program  of  activities,  and  certain  dental  services. 

House  bill 

Requires  that  facilities  also  provide  treatment  and  services  re- 
quired by  mentally  ill  and  mentally  retarded  residents  not  other- 
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wise  provided  or  arranged  for  (or  required  to  be  provided  or  ar- 
ranged for)  by  the  State. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(5)  Residents1  rights  to  refuse  transfers 

Present  law 

The  Medicare  Catastrophic  Coverage  Act  of  1988  amended  Medi- 
care's coverage  of  skilled  nursing  facility  services,  effective  Janu- 
ary 1,  1989.  Among  other  things,  this  legislation  eliminated  a  prior 
hospitalization  requirement  that  persons  had  to  meet  in  order  to 
qualify  for  benefits.  It  also  modified  coverage  by  authorizing  up  to 
150  days  of  care  per  calendar  year.  As  a  result  of  these  changes, 
many  Medicaid-eligible  nursing  facility  residents  are  now  eligible 
for  Medicare  coverage  of  their  care.  However,  a  resident  must 
occupy  a  Medicare-certified  bed  in  order  for  a  facility  to  receive 
Medicare  payment.  In  order  to  occupy  such  a  bed,  a  resident  may 
have  to  be  moved.  Medicare  regulations  provide  that  a  resident  can 
be  transferred  or  discharged  only  for  medical  reasons  or  for  his 
welfare  or  that  of  other  patients  or  for  non-payment  of  his  stay. 

House  bill 

Adds  to  residents'  rights  established  under  OBRA  87  a  new  right 
for  residents  to  refuse  a  transfer  to  another  room  within  a  facility, 
if  a  purpose  of  the  transfer  is  to  relocate  the  resident  from  a  non- 
Medicare  certified  portion  of  the  facility  to  a  Medicare-certified 
portion  of  the  facility.  Provides  that  a  resident's  refusal  to  be  trans- 
ferred will  not  affect  the  resident's  eligibility  for  Medicaid  or  the 
State's  entitlement  to  Federal  matching  payments  for  the  resi- 
dent's care. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(6)  Resident  access  to  clinical  records 

Present  law 

OBRA  87  requires  nursing  facilities  to  assure  the  confidentiality 
of  a  resident's  personal  and  clinical  records. 

House  hill 

Adds  to  this  requirement  the  right  of  the  resident  to  have  access 
to  current  clinical  records  promptly,  upon  request. 

Conference  agreement 
The  conference  agreement  does  not  include  the  House  bill. 
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(7)  Inclusion  of  State  notice  of  rights  in  facility  notice  of  rights 
Present  law 

Among  the  residents'  rights  established  under  OBRA  87  is  the 
requirement  that  nursing  facilities  make  available  to  each  resident, 
upon  reasonable  request,  a  written  statement  of  rights  of  the  resi- 
dent in  the  facility. 

House  bill 

Requires  facilities  to  include  in  the  written  statement  of  rights 
that  they  are  currently  required  to  provide  residents,  a  copy  of  the 
State  notice  of  the  rights  and  obligations  of  residents  (and  spouses 
of  residents)  under  Medicaid. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(8)  Removal  of  duplicative  requirement  for  qualifications  of  nursing 

home  administrators 

Present  law 

OBRA  87  requires  the  administrator  of  a  nursing  facility  to  meet 
standards  established  by  the  Secretary. 

House  bill 

Repeals  other  requirements  in  Medicaid  law  pertaining  to  State 
programs  for  the  licensing  of  nursing  home  administrators. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(9)  Clarification  on  findings  of  neglect 

Present  law 

OBRA  87  requires  States  (through  their  agencies  responsible  for 
surveys  and  certification  of  nursing  facilities)  to  review,  investi- 
gate, and  make  findings  regarding  allegations  of  resident  neglect 
and  abuse  and  misappropriation  of  resident  property  by  a  nurse 
aide  or  another  individual  used  by  the  facility  to  provide  services. 

House  bill 

Provides  that  a  State  cannot  make  a  finding  of  neglect  by  an 
aide  or  individual,  if  the  aide  or  individual  demonstrates  that  ne- 
glect was  caused  by  factors  beyond  the  control  of  the  individual. 

Senate  amendment 
No  provision. 
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Conference  agreement 
The  conference  agreement  does  not  include  the  House  bill. 

(10)  Timing  of  public  disclosure  of  survey  results 
Present  law 

OBRA  87  requires  States  and  the  Secretary  to  make  available  to 
the  public  information  on  all  surveys  and  certifications  of  nursing 
facilities,  including  statements  of  deficiencies  and  plans  of  correc- 
tion. 

House  bill 

Requires  that  survey  and  certification  information  be  made 
available  to  the  public  within  14  calendar  days  after  this  informa- 
tion is  made  available  to  the  facilities. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(11)  Clarification  of  applicability  of  enforcement  rules  to  dually- 
certified  facilities 

Present  law 

For  nursing  homes  found  to  be  out  of  compliance  with  the  re- 
quirements for  participation,  OBRA  87  establishes  enforcement 
procedures  that  are  to  be  applied  to  (1)  skilled  nursing  facilities 
participating  in  Medicare,  and  (2)  nursing  facilities  participating  in 
Medicaid.  OBRA  did  not  specifically  address,  however,  the  proce- 
dures and  process  by  which  enforcement  actions  are  to  be  taken 
against  nursing  facilities  that  are  certified  to  participate  in  both 
Medicaid  and  Medicare. 

House  bill 

Provides  that  the  enforcement  rules  for  facilities  participating  in 
Medicaid  apply  also  to  those  facilities  participating  in  both  Medic- 
aid and  Medicare. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

(12)  Clarification  of  Federal  matching  rate  for  survey  and 
certification  activities 

Present  law 

Beginning  in  FY  1991,  OBRA  provides  enhanced  Federal  match- 
ing payments  for  State  survey  and  certification  activities.  These 
will  be  at  the  rate  of  90  percent  in  FY  1991,  85  percent  in  FY  1992, 
80  percent  in  FY  1993,  and  75  percent  in  FY  1994  and  thereafter. 
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House  bill 

Clarifies  that  during  the  period  before  October  1,  1990,  the  Feder- 
al matching  rate  for  survey  and  certification  is  the  current  75  per- 
cent. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

(13)  Miscellaneous  technical  corrections 

House  bill 

Makes  a  number  of  miscellaneous  technical  corrections. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(14)  Delay  in  requirement  for  remedies 

Present  law 

OBRA  87  revises  and  expands  the  sanctions  that  States  and  the 
Secretary  may  impose  against  nursing  facilities  found  to  be  out  of 
compliance  with  the  requirements  for  participation.  OBRA  87  re- 
quired States  to  amend  their  Medicaid  plans  by  October  1,  1989,  to 
include  certain  sanctions  that  they  could  use  to  impose  against 
noncompliant  nursing  facilities.  OBRA  87  also  required  the  Secre- 
tary to  provide  guidance  to  the  States  on  these  sanctions  by  Octo- 
ber 1,  1988,  but  specified  that  the  failure  of  the  Secretary  to  pro- 
vide this  guidance  did  not  relieve  a  State  of  its  responsibility  for 
establishing  the  sanctions  by  the  statutory  deadline.  The  Secretary 
has  not  yet  issued  regulations  providing  this  guidance. 

House  bill 

No  provision. 

Senate  amendment 

Delays  until  April  1,  1991,  the  requirement  that  States  establish 
certain  sanctions  to  be  imposed  against  noncompliant  nursing  fa- 
cilities. Effective  as  if  included  in  OBRA  87. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

7.  Miscellaneous  and  Technical  Provisions 
Sections  4272  through  4276  of  the  House  bill. 
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(A)  MEDICARE  BUY-IN  PROVISIONS 

(1)  Medicare  buy-in  for  premiums  of  certain  working  disabled 

Present  law 

No  provision. 

House  bill  (section  4272) 

Requires  States  to  pay  Medicare  premiums  and  cost-sharing  for 
certain  working  disabled  persons  who  are  eligible  for  Medicare  as  a 
result  of  the  new  section  1818A  of  the  Act,  as  added  by  section 
10112(b)  of  the  House  bill,  whose  income  does  not  exceed  200  per- 
cent of  the  Federal  poverty  line,  and  who  are  not  otherwise  eligible 
for  Medicaid.  Permits  States  to  require  individuals  with  incomes 
above  150  percent  of  the  poverty  line  to  contribute  to  the  cost  of 
their  own  Medicare  premiums  and  cost-sharing,  in  the  form  of  a 
premium  to  be  set  on  a  sliding  scale  from  0  percent  (at  150  percent 
of  poverty)  to  100  percent  (at  200  percent  of  poverty).  Applies  to 
payments  for  calendar  quarters  beginning  on  or  after  July  1,  1990, 
regardless  of  whether  implementing  regulations  have  been  promul- 
gated by  that  date.  Delay  permitted  where  State  legislation  re- 
quired. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  the  fol- 
lowing modifications:  (1)  coverage  would  be  limited  to  Medicare 
Part  A  premiums,  and  (2)  individuals  would  be  subject  to  a  re- 
source test  of  twice  the  SSI  level. 

(2)  Technical  corrections  to  Medicare  buy-in  for  the  elderly 
Present  law 

MCCA  require  States  to  pay  Medicare  cost-sharing  for  "qualified 
Medicare  beneficiaries/'  those  with  incomes  below  100  percent  of 
the  poverty  line  and  resources  no  more  than  twice  the  amount  per- 
missible under  the  SSI  program.  Eligibility  for  this  assistance 
begins  in  the  month  following  the  month  during  which  the  individ- 
ual applies.  The  coverage  requirement  is  being  phased  in  on  a  time- 
table that  began  January  1,  1989,  and  ends  January  1,  1993. 

House  bill 

Permits  States  to  grant  retroactive  eligibility  for  certain  quali- 
fied Medicare  beneficiaries.  For  a  person  determined  to  be  a  quali- 
fied Medicare  beneficiary  before  October  1989,  eligibility  may  begin 
with  the  earliest  month  in  1989  during  which  the  person  would 
have  been  eligible  if  he  or  she  had  applied  in  the  preceding  month. 
Makes  a  technical  correction  in  a  provision  relating  to  coverage  in 
section  209(b)  States,  to  clarify  that  these  States  are  not  exempt 
from  the  rules  governing  eligibility  standards  for  qualified  Medi- 
care beneficiaries.  Effective  as  if  included  in  MCCA. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  only  that  provision  of  the 
House  bill  clarifying  the  application  of  Medicare  "buy-in"  rules  to 
209(b)  States. 

(B)  STATE  MATCHING  PAYMENTS  THROUGH  VOLUNTARY 
CONTRIBUTIONS  AND  STATE  TAXES 

Present  law 

States  must  contribute  from  17  to  50  percent  of  the  cost  of  pro- 
viding Medicaid  benefits;  the  State  share  rises  in  proportion  to  the 
State's  per  capita  income.  (A  portion  of  this  responsibility  may  be 
passed  on  to  localities.)  Some  States  have  financed  part  of  the  State 
share  of  Medicaid  costs  through  voluntary  donations  of  funds  by 
hospitals  participating  in  the  program.  Others  have  used  dedicated 
taxes  imposed  on  hospital  revenues.  The  Administration  has  con- 
tested some  of  these  State  actions  in  administrative  proceedings 
and  has  indicated  its  intention  to  modify  Medicaid  regulations  to 
restrict  the  use  of  donations  or  provider-paid  taxes.  The  Technical 
and  Miscellaneous  Revenue  Act  of  1988  (P.L.  100-647)  prohibited 
the  Secretary  from  issuing  final  regulations  before  May  1,  1989, 
that  would  change  the  treatment  of  voluntary  contributions  or  pro- 
vider-paid taxes  used  by  States  to  claim  Federal  matching  funds. 

House  bill  (section  4273) 

Permits  States  to  use  hospital  donations  to  finance  up  to  10  per- 
cent of  the  State's  share  of  Medicaid  costs  in  a  fiscal  year,  provided 
the  funds  are  subject  to  the  unrestricted  control  of  the  State  and 
the  funds  donated  by  or  on  behalf  of  a  particular  hospital  account 
for  no  more  than  10  percent  of  the  hospital's  revenues  in  a  year 
(not  counting  revenues  from  Medicare,  Medicaid,  or  the  Maternal 
and  Child  Health  block  grant).  Provides  that  a  transfer  of  funds 
from  a  hospital  to  a  State  may  be  regarded  as  a  donation  even  if 
the  hospital  benefits  from  it,  unless  the  benefit  is  directly  related 
to  the  transfer  in  timing  and  amount.  Prohibits  the  Secretary  from 
limiting  payments  to  a  State  on  the  grounds  that  State  spending 
was  financed  by  taxes  on  provider  services.  The  provision  relating 
to  donated  funds  applies  to  funds  donated  on  or  after  May  1,  1989; 
the  provision  relating  to  State  taxes  is  effective  May  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  extends  until  December  31,  1990,  the 
moratorium  on  the  publication  of  final  regulations  changing  the 
treatment  of  voluntary  contributions  or  provider-paid  taxes  used  by 
the  States  to  receive  Federal  Medicaid  matching  funds. 
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(C)  DISPROPORTIONATE  SHARE  HOSPITALS 

Present  law 

(1)  States  are  required  to  make  additional  payments  for  inpatient 
services  to  hospitals  serving  a  disproportionate  number  of  low- 
income  patients  with  special  needs.  A  hospital  may  qualify  for  the 
payment  adjustments  if  its  Medicaid  inpatient  utilization  rate  is  at 
least  one  standard  deviation  above  the  mean  rate  for  all  Medicaid- 
participating  hospitals  in  the  State;  the  rate  is  calculated  as  Medic- 
aid inpatient  days  divided  by  total  inpatient  days.  (A  hospital  may 
instead  qualify  on  the  basis  of  its  dependence  on  Medicaid  and 
State  and  local  indigent  care  funding  and  the  amount  of  charity 
care  it  furnishes.)  The  Secretary  is  prohibited  from  limiting  the 
amount  of  payment  adjustments  made  by  States  to  disproportion- 
ate share  hospitals. 

(2)  A  State  may  be  deemed  to  have  met  the  requirement  for  pay- 
ment adjustments  if,  on  January  1,  1984,  the  State's  Medicaid  plan 
provided  for  adjustments  based  on  a  pooling  arrangement  covering 
a  majority  of  Medicaid-participating  hospitals  (the  provision  de- 
scribes New  York).  The  exception  applies  only  if  the  State's  aggre- 
gate payment  adjustments  are  at  least  equal  to  those  that  would 
have  been  made  if  the  State  complied  with  the  disproportionate 
share  requirements. 

(3)  Section  2175  of  OBRA  81  permitted  a  State  to  obtain  a  waiver 
of  certain  Medicaid  requirements  in  order  to  establish  a  system  of 
selective  contracting  with  providers  of  services.  Under  a  waiver, 
the  State  may  restrict  the  providers  from  whom  beneficiaries  may 
obtain  non-emergency  care  to  those  who  meet  the  State's  reim- 
bursement, quality,  and  utilization  standards,  if  those  standards 
are  consistent  with  access,  quality,  and  efficient  and  economic  pro- 
vision of  care. 

House  bill  (section  J}27Ji) 

(1)  Provides  that  the  computation  of  the  Medicaid  inpatient  utili- 
zation rate  shall  include  days  spent  by  patients  (including  new- 
borns) in  specialized  wards  or  while  waiting  for  placement  outside 
the  hospital.  Provides  that  the  prohibition  against  limitation  by  the 
Secretary  of  payment  adjustments  to  disproportionate  share  hospi- 
tals also  applies  to  pass-through  payments  for  those  hospitals'  cap- 
ital costs.  Effective  July  1,  1990. 

(2)  Provides  a  similar  exception  for  a  State  (such  as  New  Jersey) 
whose  Medicaid  plan  provided,  as  of  January  1,  1987,  for  adjust- 
ments based  on  a  Statewide  pooling  arrangement  under  which  all 
acute  hospitals  were  reimbursed  for  the  total  amount  of  the  un- 
compensated care  they  furnished.  Again,  the  exception  applies  only 
if  the  State's  aggregate  payment  adjustments  are  at  least  equal  to 
those  that  would  have  been  made  if  the  State  complied  with  the 
disproportionate  share  requirements.  Effective  as  if  included  in 
OBRA  81. 

(3)  Provides  that  a  State  with  a  selective  contracting  waiver  must 
conform  to  the  requirements  for  additional  payments  to  dispropor- 
tionate share  hospitals.  Effective  as  if  included  in  OBRA  87. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  items  (2)  and  (3)  of  the  House 
bill  with  a  modification  relating  to  application  of  the  disproportion- 
ate share  adjustment  in  the  State  of  Missouri  during  the  period 
July  1,  1988  through  June  30,  1990.  The  agreement  provides  that 
the  State  is  to  be  treated  as  having  met  the  requirement  if,  in 
phasing  in  adjustments  by  group  or  facility,  the  total  amount  of 
disproportionate  share  adjustment  payments  during  the  period  is 
not  less  than  the  total  of  such  payments  otherwise  required  for 
such  period. 

(D)  MEDICAID  PROVISIONS  RELATING  TO  DEMONSTRATION  OF 
EFFECTIVENESS  OF  MINNESOTA  FAMILY  INVESTMENT  PLAN 

House  bill  (section  4275) 

Section  10265  of  the  House  bill,  relating  to  the  AFDC  program, 
permits  Minnesota  to  conduct,  with  the  approval  of  the  Secretary, 
a  demonstration  of  an  alternative  program  designed  to  assist  fami- 
lies in  becoming  self-supporting  and  caring  for  their  children  more 
effectively.  Section  4275  of  the  House  bill  provides  that,  in  the 
event  the  Secretary  approves  the  Minnesota  demonstration,  the 
Secretary  shall  require  the  State  to:  (a)  treat  participating  families 
as  categorically  eligible  for  Medicaid;  (b)  grant  extended  Medicaid 
coverage  to  families  terminated  from  the  project  as  a  result  of  in- 
creased employment  income,  as  provided  under  the  Family  Support 
Act  of  1988;  and  (c)  provide  12  months  of  additional  Medicaid  cover- 
age to  a  family  terminated  from  the  project  as  a  result  of  collection 
or  increased  collection  of  child  support.  Requires  Federal  matching 
payments  for  medicaid  costs  for  participating  families,  provided 
that  aggregate  payments  are  not  greater  than  those  that  would 
have  been  made  for  the  same  families  in  the  absence  of  the  project. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation providing  for  a  4  month  extension  of  coverage  in  the  case  of 
a  family  terminated  as  a  result  of  collection  or  increased  collection 
of  child  support. 

(E)  MISCELLANEOUS  PROVISIONS 

(1)  Fraud  and  abuse  technical  amendments 

Present  law 

The  Secretary  may  exclude  from  Medicare  and  Medicaid  a  pro- 
vider whose  license  has  been  revoked,  suspended,  or  otherwise  lost 
for  reasons  related  to  competence,  performance,  or  financial  integ- 
rity. Providers  excluded  from  Medicare  and/or  Medicaid  may  still 
be  paid  for  emergency  services  to  beneficiaries. 
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House  bill  (section  4276(a)) 

Permits  exclusion  of  a  provider  who  has  lost  the  right  to  apply 
for  or  renew  a  license  on  the  same  grounds.  Provides  that  the  ex- 
ception permitting  payment  for  emergency  services  by  excluded 
providers  does  not  apply  to  services  furnished  in  a  hospital  emer- 
gency room. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation clarifying  that  HMOs  with  Medicare  risk-sharing  contracts 
or  Medicaid  prepaid  plans  may  not  employ  or  contract  with  (1)  in- 
dividuals or  entities  excluded  from  participation  in  Medicare  or 
Medicaid  for  the  provision  of  health  care,  utilization  review,  medi- 
cal social  work,  or  administrative  services,  or  (2)  any  entity  for  the 
provision  (directly  or  indirectly)  through  such  an  excluded  individ- 
ual or  entity  of  such  services. 

(2)  Psychiatric  hospitals 

Present  law 

(A)  The  Deficit  Reduction  Act  of  1984  (DEFRA,  P.L.  98-369)  pro- 
vided that  a  State  may  cover  inpatient  psychiatric  hospital  services 
to  beneficiaries  under  age  21  only  if  the  facility  (or  part  of  a  facili- 
ty) meets  the  Medicare  definition  of  a  psychiatric  hospital. 

(B)  Current  law  provides  for  intermediate  sanctions  to  be  im- 
posed on  nursing  facilities  and  intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR)  that  fail  to  meet  the  requirements  for 
participation,  but  has  no  such  provisions  for  inpatient  psychiatric 
hospitals.  Section  4231  of  the  House  bill  redesignates  ICFs/MR  as 
"habilitation  facilities"  and  establishes  a  new  section  1927  of  the 
Act  setting  forth  standards  and  enforcement  procedures  for  these 
facilities. 

House  bill  (section  4278(b)) 

(A)  Allows  the  Secretary  to  specify  in  regulations  alternative  set- 
tings in  which  inpatient  psychiatric  services  may  be  covered.  Effec- 
tive as  if  included  in  DEFRA. 

(R)  Replaces  current  provisions  relating  to  intermediate  sanc- 
tions for  ICFs/MR  (rendered  obsolete  by  section  4231  of  the  House 
bill)  with  new  sanction  provisions  for  inpatient  psychiatric  hospi- 
tals, as  follows: 

(i)  If  a  State  finds  that  a  psychiatric  hospital  fails  to  meet  certifi- 
cation requirements  then,  if  the  deficiencies  immediately  jeopard- 
ize the  health  and  safety  of  patients,  the  State  must  terminate  the 
hospital's  Medicaid  participation.  If  there  is  no  such  immediate 
jeopardy,  the  State  may  choose  to  terminate  participation,  deny 
payment  for  individuals  admitted  after  the  date  of  the  finding,  or 
both. 

(ii)  If  non-compliance  continues  for  3  months,  the  State  must 
deny  payment  for  new  admissions;  if  it  continues  for  6  months, 


491 


Federal  funding  for  services  in  the  hospital  is  denied  until  the  hos- 
pital achieves  compliance.  Federal  funding  may  be  continued 
during  the  6-month  period  if  the  State  has  an  approved  plan  for 
corrective  action,  provided  the  State  agrees  to  repay  the  funds  if 
the  plan  is  not  complied  with. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(3)  Clarification  of  application  of 133  percent  income  limit  to 
medically  needy 

Present  law 

(A)  States  may  not  provide  Medicaid  to  persons  with  a  countable 
family  income  greater  than  133  Vs  percent  of  the  State's  maximum 
AFDC  for  a  family  of  the  same  size.  The  restriction  does  not  apply 
to  target  groups  of  pregnant  women  and  children,  qualified  Medi- 
care beneficiaries,  persons  receiving  or  eligible  for  cash  assistance 
(or  who  would  be  eligible  if  they  were  not  in  an  institution),  and 
persons  in  an  institution  meeting  an  income  standard  no  higher 
than  300  percent  of  the  maximum  SSI  benefit.  Although  the  133  Vb 
percent  limit  has  been  understood  as  applying  only  to  the  "medi- 
cally needy/'  Congress  has  added  a  number  of  additional  mandato- 
ry or  optional  Medicaid  coverage  groups  without  specifying  wheth- 
er the  limit  was  intended  to  apply  to  them. 

(B)  In  determining  eligibility  for  the  aged,  blind,  and  disabled, 
section  209(b)  States  may  use  more  restrictive  income  and  resource 
standards  than  those  used  for  SSI.  MCCA  provided  that  209(b) 
States  may  not  use  more  restrictive  methodologies  in  determining 
income  and  resources  than  those  used  under  SSI,  but  did  not 
modify  a  conflicting  existing  provision  of  law. 

House  bill  (section  4276(c)) 

(A)  Clarifies  that  the  income  limit  applies  only  to  the  "medically 
needy"  (and  not  to  a  variety  of  other  optional  or  mandatory  cover- 
age groups  not  explicitly  exempt  from  the  limit  under  current  law). 

(B)  Modifies  the  conflicting  provision  to  clarify  that  methodolo- 
gies used  by  section  209(b)  States  in  determining  income  and  re- 
sources for  the  aged,  blind,  and  disabled  may  be  less  restrictive,  but 
not  more  restrictive,  than  those  used  under  SSI. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill.  The 
conference  agreement  prohibits  the  Secretary  from  issuing,  before 
December  31,  1990,  a  final  regulation  implementing  the  proposed 
regulation  published  on  September  26,  1989,  54  Fed.  Reg.  39421,  in- 
sofar as  it  changes  in  any  way  the  methods  for  establishing  the 
medically  needy  income  level  for  a  single  individual  currently  used 
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by  the  States  of  Arkansas,  California,  Kansas,  Maine,  Maryland, 
Montana,  North  Dakota,  Oklahoma,  Pennsylvania,  Rhode  Island, 
and  Virginia. 

(4)  Health  maintenance  organizations 

Present  law 

(A)  States  may  generally  enter  into  Medicaid  risk  contracts  only 
with  HMO's  or  similar  organizations  no  more  than  75  percent  of 
whose  enrollment  consists  of  Medicare  or  Medicaid  beneficiaries. 
The  requirement  may  be  modified  or  waived  for  an  HMO  that  is  a 
public  entity  if  the  Secretary  determines  that  special  circumstances 
warrant  the  modification  and  the  HMO  is  making  reasonable  ef- 
forts to  enroll  persons  other  than  Medicare/Medicaid  beneficiaries. 

(B)  Medicaid  beneficiaries  enrolling  in  Federally  qualified  HMOs 
(those  determined  by  the  Secretary  to  meet  the  requirements  of 
Title  XIII  of  the  Public  Health  Service  Act)  or  certain  organiza- 
tions receiving  Federal  grant  funds  may  be  required  to  remain  en- 
rolled for  a  period  of  up  to  6  months;  the  State  may  agree  to  con- 
tinue payments  to  the  HMO  on  behalf  of  an  enrollee  for  up  to  6 
months  even  if  the  enrollee  loses  Medicaid  eligibility  (these  provi- 
sions are  known  as  "lock-in"  and  "guaranteed  enrollment  period," 
respectively). 

(C)  A  Medicaid  beneficiary  may  lose  eligibility  for  a  short  inter- 
val and  then  be  determined  eligible  again.  In  some  States,  if  such 
an  individual  was  enrolled  under  a  Medicaid  HMO  contract  at  the 
time  eligibility  was  terminated,  the  State  will  automatically  reen- 
roll  the  individual  in  the  same  HMO  when  eligibility  is  reestab- 
lished. This  practice  is  not  explicitly  authorized  by  law. 

(D)  Before  1981,  States  could  contract  with  an  HMO  only  if  the 
HMO  was  Federally  qualified  or  "provisionally  qualified,"  having 
applied  for  Federal  qualification  and  awaiting  final  determination. 
OBRA  81  permitted  States  to  make  their  own  determinations  that 
an  HMO  was  eligible  for  a  contract,  rendering  the  "provisionally 
qualified"  category  obsolete. 

House  bill  (section  4276(d)) 

(A)  Deletes  the  requirement  that  the  Secretary  determine  that 
special  circumstances  warrant  a  modification  before  modifying  the 
75  percent  rule  for  a  public  entity. 

(B)  Extends  the  lock-in  and  guaranteed  enrollment  period  options 
to  "competitive  medical  plans,"  organizations  which  are  not  Feder- 
ally qualified  HMOs  but  which  have  entered  into  a  risk-sharing 
contract  with  the  Medicare  program;  lock-in  for  such  an  organiza- 
tion is  permissible  if  it  complies  with  the  75  percent  Medicare/ 
Medicaid  enrollment  maximum. 

(C)  Authorizes  automatic  HMO  reenrollment  for  individuals 
whose  period  of  ineligibility  is  no  longer  than  2  months,  provided 
that  the  individual  retains  the  right  to  request  disenrollment  from 
the  organization. 

(D)  Eliminates  provisions  relating  to  provisionally  qualified 
HMOs. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  contain  the  House  bill.  The 
conference  agreement  extends  the  Minnesota  Prepaid  Medicaid 
Demonstration  Project  from  June  30,  1990,  to  June  30,  1991. 

(5)  Personal  care  services 

Present  law 

Some  State  Medicaid  programs  cover  personal  care  services,  such 
as  bathing  and  grooming,  which  can  assist  individuals  who  might 
otherwise  require  institutional  care  to  remain  at  home.  Although 
personal  care  services  are  not  among  the  optional  Medicaid  serv- 
ices set  forth  in  the  statute,  the  Secretary  has  authorized  coverage 
of  personal  care  services  in  a  beneficiary's  home  under  a  general 
authority  to  approve  the  inclusion  of  additional  medical  or  remedi- 
al services  in  a  State  Medicaid  plan.  The  services  are  defined  in 
Medicaid  regulations  as  those  provided  by  a  qualified  person  who  is 
supervised  by  a  registered  nurse  and  who  is  not  a  member  of  the 
mdividual's  family,  pursuant  to  a  plan  of  treatment  prescribed  by  a 
physician. 

House  bill  (section  4276(e)) 

Adds  personal  care  services  to  the  statutory  list  of  optional  Med- 
icaid services.  Incorporates  the  current  regulatory  definition  in  the 
statute,  but  provides  that  services  may  be  furnished  in  settings 
other  than  a  beneficiary's  home  (but  not  a  hospital  or  nursing  facil- 
ity). Effective  on  enactment  and  applies  to  personal  care  services 
furnished  before  enactment  pursuant  to  regulations  in  effect  July 
1,  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(6)  Supervision  of  health  care  of  residents  of  nursing  facilities  by 
nurse  practitioners  and  clinical  nurse  specialists  acting  in  col- 
laboration with  physicians 

Present  law 

Health  care  for  residents  of  nursing  facilities  must  be  provided 
under  the  supervision  of  a  physician. 

House  bill  (section  4276(f)) 

Permits  care  for  residents  of  nursing  facilities  to  be  provided 
under  the  supervision  of  a  nurse  practitioner  or  clinical  nurse  spe- 
cialist who  is  not  employed  by  the  facility  but  who  is  working  in 
collaboration  with  a  physician.  Applies  to  nursing  facility  services 
furnished  on  or  after  October  1,  1990,  regardless  of  whether  imple- 
menting regulations  have  been  promulgated. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(7)  Codification  of  coverage  of  rehabilitation  services 
Present  law 

Rehabilitative  services  are  among  the  optional  Medicaid  benefits 
States  are  permitted  to  offer.  Medicaid  regulations  define  these  as 
medical  or  remedial  services  recommended  by  a  physician  or  other 
licensed  practitioner  and  designed  to  reduce  physical  or  mental  dis- 
ability and  restore  an  individual  to  the  best  possible  functional 
level. 

House  bill  (section  4276(g)) 

Incorporates  the  regulatory  definition  in  the  statute,  with  minor 
changes. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(8)  Institutions  for  mental  diseases 

Present  law 

The  Social  Security  Amendments  of  1972  (P.L.  92-603)  permitted 
States  to  provide  Medicaid  benefits  to  persons  aged  65  or  over  in 
institutions  for  mental  diseases  (IMDs);  other  residents  of  IMDs  are 
ineligible  for  Medicaid.  States  may  also  cover  services  in  inpatient 
psychiatric  hospitals  for  persons  under  age  21. 

House  bill  (section  4276(h)) 

Requires  the  Secretary  to  study  the  current  implementation  of 
the  exclusion  of  IMD  residents  under  age  65  and  to  submit  a  report 
to  Congress  by  October  1,  1990,  including  recommendations  for  any 
changes  in  current  policies  or  guidelines  that  may  be  appropriate 
in  the  light  of  any  changes  since  1972  in  the  delivery  of  inpatient 
mental  health  services. 

Provides  that  any  determination  by  the  Secretary  that  Kent 
Community  Hospital  Complex  or  Saginaw  Community  Hospital 
(both  in  Michigan)  is  an  IMD  shall  not  take  effect  until  180  days 
after  the  report  is  submitted. 

Requires  the  Secretary  to  study  the  costs  and  benefits  of  Medic- 
aid coverage  of  public  subacute  psychiatric  facilities  as  an  alterna- 
tive to  care  in  acute  psychiatric  facilities,  including  an  examination 
of  cost  differences  between  subacute  and  acute  facilities,  the  effec- 
tiveness of  subacute  facilities  in  preventing  hospitalization,  and 
their  impact  on  access  and  quality.  Requires  the  Secretary  to 
submit  a  report  to  Congress  by  October  1,  1990,  with  recommenda- 
tions on  continued  coverage  of  subacute  facilities. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion consolidating  the  studies  of  IMDs  and  subacute  psychiatric  fa- 
cilities. 

(9)  Timely  payment  under  waivers  of  freedom  of  choice  of  hospital 

services 

Present  law 

Section  2175  of  OBRA  81  permitted  a  State  to  obtain  a  waiver  of 
certain  Medicaid  requirements,  including  the  beneficiary's  right  to 
choose  a  provider  of  services,  in  order  to  establish  a  system  of  selec- 
tive contracting  with  providers.  Medicaid  law  includes  require- 
ments that  States  pay  health  care  practitioners,  such  as  physicians, 
on  a  timely  basis,  but  makes  no  such  provision  for  other  types  of 
providers,  such  as  hospitals. 

House  bill  (section  4276(i)) 

Extends  prompt  payment  requirements  to  any  type  of  provider 
participating  under  a  selective  contracting  waiver.  Effective  as  of 
first  quarter  beginning  more  than  30  days  after  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(10)  Home  and  community-based  services  waivers 
Present  law 

(A)  Section  2176  of  OBRA  81  permitted  States  to  obtain  waivers 
of  certain  Medicaid  requirements  in  order  to  establish  a  home  and 
community-based  service  program  for  a  defined  population  (such  as 
the  aged  or  the  mentally  retarded)  of  persons  who  would  otherwise 
require  long-term  institutional  care.  Costs  for  room  and  board  are 
excluded  from  those  which  a  State  may  include  as  Medicaid  costs 
under  a  waiver. 

(B)  In  order  to  obtain  a  Section  2176  waiver,  the  State  must  dem- 
onstrate that  average  per  capita  Medicaid  costs  for  waiver  partici- 
pants are  no  greater  than  would  have  been  incurred  in  the  absence 
of  the  waiver. 

(C)  One  of  the  services  that  may  be  furnished  under  a  home  and 
community-based  services  waiver  is  respite  care,  services  that  allow 
family  or  other  voluntary  caregivers  to  take  time  away  from  their 
responsibility  for  a  patient's  care. 

(D)  OBRA  87  established  requirements  for  screening  of  mentally 
retarded  or  mentally  ill  patients  before  admission  to  a  nursing  fa- 
cility, to  determine  whether  alternative  treatment  is  more  appro- 
priate; the  requirements  apply  to  all  persons  admitted  on  or  after 
January  1,  1989. 
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House  bill  (section  W6(j)) 

(A)  Provides  that  the  "room  and  board"  exclusion  does  not  apply 
to  the  share  of  rent  and  food  costs  attributable  to  an  unrelated 
care-giver  who  is  residing  with  a  waiver  participant  and  without 
whom  the  participant  would  require  institutional  care.  Applies  to 
services  furnished  on  or  after  enactment. 

(B)  Provides  that,  in  estimating  per  capita  costs  in  the  absence  of 
a  waiver  for  persons  with  mental  retardation  or  a  related  condition 
who  are  residents  of  an  ICF-MR  whose  Medicaid  participation  has 
been  terminated,  the  State  may  use  the  costs  that  would  have  been 
incurred  if  the  facility  has  not  been  terminated. 

(C)  Provides  that,  so  long  as  the  State  meets  the  cost-effectiveness 
test  for  a  waiver,  the  Secretary  may  not  limit  the  hours  or  days  of 
respite  care  that  may  be  provided. 

(D)  Provides  that,  in  the  case  of  a  waiver  program  for  the  men- 
tally retarded,  a  State  may  revise  its  per  capita  cost  estimates  to 
take  into  account  increases  in  ICF-MR  or  habilitation  facility  costs 
resulting  from  implementation  of  the  pre-admission  screening  re- 
quirement. 

Senate  amendment 

No  provision, 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(11)  Spousal  impoverishment 

Present  law 

(A)  MCCA  required  States  to  provide  for  a  period  of  Medicaid  in- 
eligibility for  persons  in  nursing  facilities  who  dispose  of  assets  for 
less  than  fair  market  value  within  30  months  before  entering  the 
facility  or  applying  for  Medicaid,  whichever  is  later.  The  restriction 
does  not  apply  to  disposal  of  assets  by  an  institutionalized  individ- 
ual's spouse,  even  if  the  resources  disposed  of  might  otherwise  have 
been  available  to  contribute  to  the  cost  of  the  institutionalized  indi- 
vidual's care.  Applies  to  transfers  occurring  after  enactment. 

(B)  MCCA  specified  that  its  provisions  relating  to  treatment  of 
income  and  resources  of  institutionalized  spouses  superseded  any 
contrary  provision  in  the  law  relating  to  section  209(b)  States.  How- 
ever, MCCA  also  left  in  place  an  existing  provision  relating  to 
209(b)  States  that  could  potentially  be  construed  as  allowing  them 
to  continue  using  more  restrictive  standards.  Effective  as  if  includ- 
ed in  MCCA. 

(C)  MCCA  limited  the  extent  to  which  resources  of  an  individual 
remaining  in  the  community  are  deemed  to  be  available  for  the 
care  of  a  spouse  entering  a  nursing  facility  for  the  purpose  of  deter- 
mining the  institutionalized  spouse's  Medicaid  eligibility.  When 
one  member  of  the  couple  begins  a  continuous  period  of  institution- 
alization on  or  after  October  1,  1989,  the  total  resources  of  both 
members  are  assessed  and  allocated  to  the  community  and  institu- 
tionalized spouses  according  to  formulas  established  by  the  Act. 
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House  bill  (section  4276(k)) 

(A)  Applies  the  restriction  on  eligibility  after  a  transfer  of  assets 
to  cases  in  which  the  transfer  was  made  by  the  spouse  of  the  insti- 
tutionalized person. 

(B)  Modifies  the  potentially  conflicting  provision  relating  to  sec- 
tion 209(b)  States  to  clarify  that  they  are  subject  to  the  new  MCCA 
standards. 

(C)  Provides  that  the  assessment  and  allocation  of  a  couple's  re- 
sources is  to  occur  only  at  the  beginning  of  the  first  continuous 
period  of  institutionalization  beginning  after  September  30,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  items  (B)  and  (C)  of  the 
House  bill.  The  agreement  also  clarifies  that  rules  for  treatment  of 
income  set  forth  in  section  1924(b)  of  the  Social  Security  Act  apply 
after  the  institutionalized  spouse  has  been  determined  to  be  eligi- 
ble for  Medicaid,  and  with  respect  to  all  subsequent  redetermina- 
tions of  eligibility,  regardless  of  any  State  laws  relating  to  commu- 
nity property  or  the  division  of  marital  property. 

(12)  State  utilization  review  systems 

Present  law 

OBRA  86  prohibited  the  Secretary  from  promulgating  regula- 
tions requiring  States  to  establish  mandatory  second  surgical  opin- 
ion programs  or  inpatient  hospital  preadmission  review  until  180 
days  after  the  Secretary  submitted  to  the  Congress  a  report  on  the 
extent  to  which  such  programs  impede  access  to  care  and  a  variety 
of  related  issues  concerning  Medicaid  beneficiaries'  access  to  high 
volume  or  high  cost  procedures.  The  report  was  submitted  in  June 
1989.  The  Administration's  FY  1990  budget  proposal  indicated  that 
the  Administration  plans  to  proceed  with  requirements  that  States 
implement  second  opinion  and  preadmission  review  programs,  and 
also  plans  to  require  that  States  implement  two  additional  utiliza- 
tion control  approaches.  The  first  would  require  substitution  of  am- 
bulatory and  same-day  surgery  for  inpatient  surgery.  The  second 
would  require  that  medical  tests  ordinarily  performed  at  the  start 
of  an  inpatient  hospital  admission  be  performed  on  an  outpatient 
basis  before  the  admission. 

House  bill  (section  4276(1)) 

Makes  permanent  that  prohibition  against  requiring  States  to  es- 
tablish mandatory  second  surgical  opinion  or  preadmission  screen- 
ing programs.  Requires  the  Secretary  to  report  to  Congress  by  Jan- 
uary 1,  1992,  for  a  representative  sample  of  States,  an  analysis  of 
procedures  for  which  ambulatory  or  same-day  surgery  or  preadmis- 
sion testing  are  appropriate  for  Medicaid  patients,  and  the  effects 
of  such  programs  on  access,  quality,  and  costs.  Prohibits  the  Secre- 
tary from  promulgating  regulations  requiring  States  to  implement 
such  programs  until  180  days  after  submitting  the  report. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

(13)  Health  insuring  organizations 

Present  law 

Before  1986,  certain  HMO-like  entities  known  as  "health  insur- 
ing organizations' '  (HIOs)  were  determined  by  the  Secretary  to  be 
exempt  from  statutory  requirements  for  Medicaid  HMO  contrac- 
tors, such  as  the  75  percent  limit  on  Medicare/Medicaid  enrollment 
and  the  requirement  that  enrollees  be  permitted  to  disenroll  with- 
out cause.  COBRA  subjected  HIOs  to  the  HMO  requirements,  but 
allowed  a  temporary  continuation  of  contracts  with  HIOs  that  were 
under  development  or  operational  on  January  1,  1986,  and  for 
which  the  Secertary  had  granted  Medicaid  waivers  under  Section 
2175  of  OBRA  81. 

House  bill  (section  427 6(m)) 

Exempts  up  to  3  county-operated  HMOs  designated  by  the  State 
of  California  from  statutory  requirements  for  Medicaid  HMO  con- 
tracts. The  HIOs  must  be  subject  to  California's  own  regulatory 
system  for  prepaid  plans,  must  enroll  all  the  Medicaid  beneficiaries 
in  the  county  (except  qualified  Medicare  beneficiaries),  must  assure 
a  reasonable  choice  of  providers,  and  must  comply  with  the  re- 
quirements for  payment  adjustments  for  disproportionate  share 
hospitals.  The  exemption  applies  only  if  the  HIOs  enroll  no  more 
than  10  percent  of  all  Medicaid  beneficiaries  in  California  (not 
counting  qualified  Medicare  beneficiaries). 

Requires  the  Secretary  to  continue  to  waive  the  75  percent  Medi- 
care/Medicaid enrollment  limit  for  the  Tennessee  Primary  Care 
Network,  Inc.,  until  June  30,  1992,  under  the  same  terms  that  ap- 
plied to  the  waiver  as  of  July  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  extension  of 
the  waiver  of  the  75  percent  enrollment  limitation  for  the  Tennes- 
see Primary  Care  Network. 

(H)  Day  habilitation  and  related  services 

Present  law 

Among  the  optional  Medicaid  benefits  a  State  may  provide  are 
clinic  services  and  habilitation  services.  Some  States  have  used  one 
or  the  other  of  these  options  to  provide  day  habilitation  services  to 
mentally  retarded  beneficiaries. 
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House  bill  (section  427 6(n)) 

Prohibits  the  Secretary  from  denying  Federal  funding  for  day  ha- 
bilitation  and  related  services  if  such  services  were  an  approved 
part  of  a  State's  Medicaid  plan  on  or  before  June  30,  1989,  and  pro- 
hibits withdrawal  of  Federal  approval  of  such  a  State  plan  provi- 
sion, unless  the  Secretary  promulgates  regulations,  with  opportuni- 
ty for  public  comment,  specifying  the  types  of  day  habilitation  and 
related  services  a  State  may  cover  and  any  requirements  applicable 
to  those  services.  Provides  that,  if  the  Secretary  promulgates  such 
regulations,  the  Secretary  may  determine  that  a  State's  plan  is  not 
in  compliance;  however,  the  determination  would  apply  only  to 
services  furnished  on  or  after  the  first  day  of  the  first  quarter  fol- 
lowing notice  to  the  State  of  the  determination  and  its  basis. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

Subtitle  C— Maternal  and  Child  Health  Block  Grant  Program 
1.  Increase  in  Authorization  of  Appropriations 
Section  4301  of  the  House  bill. 

(A)  AUTHORIZATION 

Present  law 

The  Maternal  and  Child  Health  Services  Block  Grant,  under 
Title  V  of  the  Social  Security  Act,  supports  activities,  through  for- 
mula grants  to  the  States  and  project  grants,  to  improve  the  health 
status  of  mothers  and  children.  Appropriations  of  $561  million  are 
authorized  for  the  program  for  FY  1989  and  each  year  thereafter. 

House  bill 

Authorizes  $661  million  for  FY  1990  and  each  fiscal  year  thereaf- 
ter to  improve  the  health  of  all  mothers  and  children  consistent 
with  the  applicable  health  status  goals  and  national  health  objec- 
tives established  by  the  Secretary  under  the  Public  Health  Service 
Act  for  the  year  2000. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  authorize  $686  million  for  FY  1990  and  each  fiscal  year 
thereafter. 

(B)  USE  OF  FUNDS  BY  STATES 

Present  law 

Funds  are  used  for  the  purpose  of  enabling  States — 
/ 
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(A)  to  assure  mothers  and  children  (particularly  those  with 
low  income  or  with  limited  availability  of  health  services) 
access  to  quality  maternal  and  child  health  services; 

(B)  to  reduce  infant  mortality  and  the  incidence  of  prevent- 
able diseases  and  handicapping  conditions  among  children,  to 
reduce  the  need  for  inpatient  and  long-term  care  services,  to 
increase  the  number  of  children  appropriately  immunized  and 
the  number  of  low  income  children  receiving  health  assess- 
ments and  follow-up  diagnostic  and  treatment  services,  and 
otherwise  to  promote  the  health  of  mothers  and  children  (espe- 
cially by  providing  preventive  and  primary  care  services  for 
low  income  children,  and  prenatal,  delivery,  and  postpartum 
care  for  low  income  mothers); 

(C)  to  provide  rehabilitation  services  for  blind  and  disabled 
individuals  under  age  16  receiving  benefits  under  Title  XVI  of 
the  Social  Security  Act;  and 

(D)  to  provide  services  for  locating,  and  for  medical,  surgical, 
corrective,  and  other  services,  and  care  for,  and  facilities  for  di- 
agnosis, hospitalization,  and  aftercare  for,  children  who  are 
'  'children  with  special  health  care  needs"  or  who  are  suffering 
from  conditions  leading  to  such  status. 

House  bill 

Amends  some  provisions  on  services  a  State  may  provide  to 
groups  and  individuals.  Authorizes  funds  to  be  used  to  provide,  as 
well  as  assure,  access  to  quality  services.  Authorizes  rehabilitation 
services  for  blind  and  disabled  children  under  age  16  to  be  provided 
to  the  extent  that  medical  assistance  for  such  services  is  not  pro- 
vided under  Medicaid. 

For  services  for  children  with  special  health  care  needs,  author- 
izes States  to  provide  and  promote  family-centered,  community- 
based,  coordinated  care  (including  care  coordination  services)  for 
children  with  special  health  care  needs  and  to  facilitate  the  devel- 
opment of  community-based  systems  of  services.  Defines  "care  co- 
ordination services"  to  mean  services  to  promote  the  effective  and 
efficient  organization  and  utilization  of  resources  to  assure  access 
to  necessary  comprehensive  services  for  children  with  special 
health  care  needs  and  their  families. 

Senate  amendment 

No  provision. 
Conference  agreements 

The  conference  agreement  includes  the  House  bill. 

(C)  FEDERAL  SET- ASIDES 

Present  law 

Up  to  15%  of  appropriated  funds  are  set  aside  to  enable  the  Sec- 
retary to  provide  for — 

(A)  special  projects  of  regional  and  national  significance 
(SPRANS);  (B)  research,  and  training  with  respect  to  maternal 
and  child  health  and  children  with  special  health  care  needs; 
(C)  genetic  disease  testing,  counseling,  and  information  devel- 
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opment  and  dissemination  programs;  and  (D)  grants  relating  to 
hemophilia. 

House  bill 

Retains  set-aside  for  SPRANS,  maternal  and  child  health  train- 
ing and  research,  genetic  diseases,  and  hemophilia  grants.  Provides 
that  maternal  and  child  health  training  and  research  for  children 
with  special  health  care  needs  will  include  early  intervention  train- 
ing and  services  development.  Provides  that  grants  relating  to  he- 
mophilia will  include  funding  for  comprehensive  hemophilia  diag- 
nostic and  treatment  centers. 

Authorizes  a  new  set-aside  to  enable  the  Secretary  (through 
grants,  contracts,  and  otherwise)  to  provide  for  developing  and  ex- 
panding each  of  the  following: 

(A)  (i)  maternal  and  infant  health  home  visiting  programs,  in 
which,  among  other  services,  case  management  services  are 
provided  in  the  home; 

(ii)  integrated  maternal  and  child  health  service  delivery  sys- 
tems; 

(iii)  maternal  and  child  health  centers  operated  under  the  di- 
rection of  a  not-for-profit  hospital;  and 

(iv)  projects  designed  to  increase  the  participation  of  obstetri- 
cians and  pediatricians  under  Title  V  and  under  State  plans 
approved  under  the  Medicaid  program;  and 

(B)  (i)  projects  for  the  screening  of  newborns  for  sickle  cell 
anemia  and  other  genetic  disorders  and  follow-up  services;  and 

(ii)  maternal  and  child  health  projects  to  serve  rural  popula- 
tions. 

Defines  "case  management  services"  as  used  in  this  section  to 
mean  (A)  with  respect  to  pregnant  women,  services  to  assure  access 
to  quality  prenatal,  delivery,  and  postpartum  care;  and  (B)  with  re- 
spect to  infants  up  to  age  one,  services  to  assure  access  to  quality 
preventive  and  primary  care  services. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  include  within  the  projects  to  be  funded  through  the  15% 
secretarial  set-aside,  projects  for  the  screening  of  newborns  with 
sickle  cell  anemia  and  other  genetic  disorders  and  follow-up  serv- 
ices. 

In  addition,  the  conference  agreement  establishes  a  new  Federal 
set-aside  to  support  (A)  maternal  and  infant  home  visiting  pro- 
grams; (B)  projects  designed  to  increase  the  participation  of  obste- 
tricians and  pediatricians  under  both  the  MCH  Block  Grant  and 
Medicaid  programs;  (C)  integrated  maternal  and  child  health  serv- 
ice delivery  sytems;  (D)  maternal  and  infant  centers  operated 
under  the  direction  of  not-for-profit  hospitals;  (E)  maternal  and 
infant  child  health  projects  to  serve  rural  populations;  and  (F)  out- 
patient and  community  based  services  programs  for  children  with 
special  health  care  needs.  Funds  would  not  be  made  available  to 
support  these  programs  and  projects,  however,  until  the  level  of  ap- 
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propriations  for  the  Title  V  program  exceeds  $600  million.  Once 
that  level  is  achieved,  the  conference  agreement  provides  that  12.75 
percent  of  the  amount  of  funds  appropriated  above  $600  million  is 
to  be  retained  by  the  Secretary  for  the  purpose  of  carrying  out  the 
activities  ((A)  through  (F))  specified  above.  Of  the  balance  remain- 
ing (after  the  Secretary  has  retained  12.75  percent  of  the  funds  ap- 
propriated above  $600  million),  85  percent  is  to  be  allotted  to  the 
States  and  15  percent  is  to  be  retained  by  the  Secretary,  in  accord- 
ance with  the  requirements  of  the  Title  V  program. 

The  conference  agreement  further  provides  that  the  Secretary 
may  conduct  up  to  four  demonstration  projects  to  provide  health 
insurance  coverage  (as  defined  by  the  Secretary)  through  eligible 
plans  to  medically  uninsurable  children  (as  defined  by  the  Secre- 
tary). Such  plans  include  those  that  are  (A)  school-based;  (B)  operat- 
ed under  the  auspices  of  not-for-profit  entities  offering  health  in- 
surance; and  (C)  operated  by  not-for-profit  hospitals.  Projects  may 
only  be  conducted  under  an  agreement  with  the  Secretary  which 
among  other  requirements,  must  provide  that  an  eligible  plan  will 
provide  health  insurance  coverage  for  at  least  two  years  and  that 
the  Secretary  will  guarantee  such  coverage  if  an  eligible  plan  fails 
to  meet  this  mandate.  Under  the  conference  agreement,  these  dem- 
onstration projects  are  authorized  at  a  funding  level  of  $5  million 
for  each  of  fiscal  years  1991,  1992,  and  1993. 

2.  Allotments  to  States  and  Federal  Set- Asides 
Section  4302  of  the  House  bill. 
Present  law 

Funds  appropriated  under  the  MCH  block  grant  are  allocated  in 
accordance  with  the  following  formula:  Of  the  amount  appropri- 
ated each  year,  at  least  10  percent  and  not  more  than  15  percent  is 
retained  by  the  Secretary  for  SPRANS,  maternal  and  children 
training  and  research,  genetic  disease  projects,  and  hemophilia 
grants.  In  those  years  in  which  the  appropriation  exceeds  $478  mil- 
lion, the  Secretary  retains  an  additional  9  percent  of  fund  projects 
for  screening  of  newborns  for  sickle  cell  anemia  and  other  genetic 
disorders.  Two-thirds  of  the  balance  of  the  amount  exceeding  $478 
million  after  the  9  percent  set-aside  is  allocated  are  used  by  the 
Secretary  for  additional  SPRANS  projects  and  by  the  States  for 
various  maternal  and  child  health  services.  One-third  is  allocated 
to  the  Secretary  and  to  the  States  for  primary  care  services  for 
children,  and  for  community-based  service  networks  and  case  man- 
agement services  for  children  with  special  health  care  needs. 

House  bill 

Authorizes  changes  in  the  allocation  formula.  Requires  that  a 
full  15  percent  of  the  appropriation  be  allocated  for  the  original 
SPRANS  and  related  set-aside  projects.  Authorizes  an  additional 
12.75  percent  of  the  appropriation  to  be  allocated  for  the  new 
infant  mortality,  newborn  genetic  screening,  and  rural  services  set- 
aside.  Provides  that  two-thirds  of  the  funds  in  this  set-aside  will  be 
used  to  support  infant  mortality  initiatives  and  one-third  will  be 


503 


targeted  for  newborn  genetic  screening  projects  and  maternal  and 
child  health  programs  in  rural  areas. 

Provides  that  preference  for  project  support  for  infant  mortality 
initiatives  will  be  given  to  applicants  which  demonstrate  that 
project  activities  will  be  carried  out  in  areas  with  higher  than  aver- 
age infant  mortality  rates.  Requires  that  funds  will  not  be  provided 
for  developing  or  expanding  a  maternal  and  child  health  center 
under  this  set-aside  without  assurances  of  the  provisions  of  non- 
Federal  funds  at  least  equaling  the  Federal  grant  support.  Provides 
that  at  least  25  percent  of  the  amount  targeted  in  the  new  set-aside 
for  newborn  genetic  screening  projects  and  for  rural  projects  must 
be  used  for  each. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  modifica- 
tions regarding  the  establishment  of  a  new  Federal  set-aside  as 
specified  in  section  (IXc)  above. 

3.  Use  of  Allotment  Funds 
Section  4303(a)  of  the  House  bill. 
Present  law 

States  may  use  MCH  block  grant  funds  for  the  provision  health 
services  and  related  activities  (including  planning,  administration, 
education,  and  evaluation). 

House  bill 

Provides  that  States  may  use  MCH  block  grants  funds  for  pay- 
ment of  salaries  and  other  related  expenses  of  National  Health 
Service  Corps  personnel.  Limits  the  amount  of  a  State's  block  grant 
allocation  that  can  be  used  for  administration  of  its  program  to  not 
more  than  10  percent. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

4.  Application  for  Block  Grant  Funds 
Section  4303(b)  of  the  House  bill. 
Present  law 

In  order  to  receive  their  MCH  block  grant  funds,  States  must 
submit  to  the  Secretary  a  report  that  describes  their  intended  use 
of  the  payments,  and  a  statement  of  assurances  that  is  designed  to 
certify  States'  compliance  with  certain  specified  conditions. 
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House  bill 

Requires  that  States,  in  order  to  receive  MCH  block  grant  funds, 
submit  an  application  (in  a  standardized  form  specified  by  the  Sec- 
retary). Requires  the  application  to  be  developed  by,  or  in  consulta- 
tion with,  the  State  MCH  agency  and  be  made  public  for  comment 
during  its  development  and  after  its  transmittal. 

Requires  that  States  use  at  least  30  percent  of  their  block  grant 
allotments  for  preventive  and  primary  care  services  for  pregnant 
women,  mothers,  and  infants  up  to  age  one;  30  percent  for  preven- 
tive and  primary  care  services  for  children;  and  at  least  30  percent 
for  services  for  children  with  special  health  care  needs.  Provides 
for  a  waiver  of  this  allocation  if  the  Secretary  determines  that 
(A)(i)  on  the  basis  of  its  most  recent  annual  report  to  the  Secretary, 
the  State  has  demonstrated,  in  its  application,  an  extraordinary 
unmet  need  for  services  for  one  of  the  designated  classes  of  individ- 
uals; (ii)  the  granting  of  a  waiver  is  justified  and  will  assist  in  car- 
rying out  the  purposes  of  the  block  grant;  and  (B)  the  State  pro- 
vides assurances  that  each  class  of  individuals  will  receive  some 
services  and  specifies  the  percentages  that  are  to  be  substituted  for 
those  mandated. 

Requires  that  each  State's  application  specify  the  State's  block 
grant  goals  and  objectives  consistent  with  the  health  status  goals 
and  national  health  objectives  for  the  year  2000.  Requires  that  ap- 
plications specify  the  information  that  States  will  collect  in  order 
to  prepare  annual  reports.  (See  Item  #  5,  below.) 

Provides  for  application  standards  that  relate  to  the  Medicaid 
program,  ensuring  coordination  of  activities  among  Medicaid,  the 
MCH  block  grant,  and  other  related  Federal  programs.  Requires 
State  MCH  block  grant  agencies  to  provide  for  services  to  identify 
pregnant  women  and  infants  eligible  for  services  under  the  State's 
Medicaid  program  and  to  assist  them  in  applying  for  Medicaid  as- 
sistance. Requires  each  provider  or  practitioner  providing  health 
care  services  under  the  block  grant  to  enter  into  a  participation 
agreement  to  deliver  services  to  individuals  entitled  to  care  under 
a  State's  Medicaid  plan. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  require  that  State  applications  contain  a  statewide  needs 
assessment  (to  be  conducted  every  five  years)  that  identifies  (con- 
sistent with  the  applicable  health  status  goals  and  national  health 
objectives  established  by  the  Secretary  for  the  year  2000)  the  need 
for  (A)  preventive  and  primary  care  services  for  pregnant  women, 
mothers,  and  infants  up  to  age  one;  (B)  preventive  and  primary 
care  services  for  children;  and  (C)  services  for  children  with  special 
health  care  needs.  The  conference  agreement  further  requires  that 
State  applications  include  (for  each  fiscal  year  for  which  an  appli- 
cation is  submitted)  a  plan  for  meeting  the  needs  identified  by  the 
statewide  needs  assessment  as  well  as  a  description  of  how  the 
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State  intends  to  use  its  block  grant  funds  for  the  provision  and  co- 
ordination of  services  to  carry  out  such  a  plan. 

The  conference  agreement  also  includes  a  modification  to  require 
States  to  use  at  least  30  percent  of  their  block  grant  funds  for  pre- 
ventive and  primary  care  services  for  children  and  at  least  30  per- 
cent of  their  block  grant  funds  for  children  with  special  health  care 
needs.  The  remaining  40  percent  of  funds  is  to  be  dedicated — at  the 
State's  discretion — to  either  of  these  groups  or  to  other  appropriate 
maternal  and  child  health  services,  including  preventive  and  pri- 
mary care  services  for  pregnant  women,  mothers,  and  infants  up  to 
age  one. 

In  addition,  the  conference  agreement  provides  that  States  must 
maintain  the  level  of  funds  which  they  provided  solely  for  mater- 
nal and  child  health  programs  in  FY  1989.  Under  the  conference 
agreement,  States  must  also  provide  for  a  toll-free  telephone 
number  (and  other  appropriate  methods)  for  the  use  of  parents  to 
obtain  information  about  health  care  providers  and  practitioners 
participating  in  either  the  Title  V  or  Medicaid  program  as  well  as 
information  on  other  relevant  health  and  health-related  providers 
and  practitioners. 

5.  State  Reports 
Section  4304(a)  of  the  House  bill. 
Present  law 

Each  State  is  required  to  prepare  and  submit  to  the  Secretary 
annual  reports  on  its  activities  under  the  Title  V  program. 

House  bill 

Requires  that  each  State's  report  be  prepared  by,  or  in  consulta- 
tion with,  the  State  MCH  agency;  that  the  report  be  prepared  and 
submitted  for  review  in  such  standardized  form  as  specified  by  the 
Secretary;  and  include  a  description  of  the  extent  to  which  the 
State  has  met  the  goals  and  objectives  set  forth  in  its  block  grant 
application. 

Requires  that  State  annual  reports  on  the  block  grant  contain 
certain  information  and  data,  as  follows: 

(A)  Number  of  individuals  (by  class  of  individuals:  pregnant 
women,  infants  up  to  age  one;  children  with  special  health  care 
needs;  other  children  under  the  age  of  2;  and  other  individuals) 
served  under  Title  V;  the  proportion  of  each  class  of  such  indi- 
viduals with  health  coverage;  the  types  of  services  provided  to 
individuals  in  each  class;  and  the  amounts  spent  under  Title  V 
on  each  type  of  services,  by  each  class  of  individual  served; 

(B)  Information  on  the  status  of  maternal  and  child  health  in 
the  State,  including  information  (by  county,  and  by  racial  and 
ethnic  group)  on  the  rate  of  infant  mortality  and  the  rate  of 
low  birth  weight  births;  information  (on  a  statewide  basis)  on 
maternal  mortality,  neonatal  deaths,  perinatal  deaths,  infants 
born  with  fetal  alcohol  syndrome,  infants  born  with  drug  de- 
pendency, the  proportion  of  women  who  do  not  receive  prena- 
tal care  during  their  first  trimester  of  pregnancy,  and  the  pro- 
portion of  children  who,  at  their  second  birthday,  have  been 
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vaccinated  against  measles,  mumps,  reubella,  polio,  diphtheria, 
tetanus,  pertussis,  Hib  meningitis,  and  hepatitus  B;  and  infor- 
mation on  such  other  indicators  of  maternal,  infant,  and  child 
health  care  status  as  the  Secretary  may  specify; 

(C)  Information  (by  racial  and  ethnic  group)  on  the  number 
of  deliveries  in  the  State  in  the  year,  and  the  number  of  deliv- 
eries to  such  pregnant  women  who  were  provided  prenatal,  de- 
livery, or  postpartum  care  under  the  MCH  block  grant  or  who 
were  entitled  to  benefits  with  respect  to  such  deliveries  under 
the  Medicaid  State  plan  in  the  year; 

(D)  Information  (by  racial  and  ethnic  group)  on  the  number 
of  infants  under  one  year  of  age  who  were  in  the  State  in  the 
year,  and  the  number  of  such  infants  who  were  provided  serv- 
ices under  the  MCH  block  grant  or  were  entitled  to  benefits 
under  the  Medicaid  State  plan  at  any  time  during  the  year; 
and 

(E)  Information  on  the  number  of  obstetricians,  family  prac- 
titioners, certified  family  nurse  practitioners,  certified  nurse 
midwives,  pediatricians,  and  certified  pediatric  nurse  practi- 
tioners who  were  licensed  in  the  State  in  the  year. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  require  States  to  include  within  their  annual  report,  in- 
formation (by  county  and  by  racial  and  ethnic  group)  on  the 
number  of  children  in  the  State  with  chronic  illness  and  the  type 
of  illness. 

6.  Secretarial  Report 
Section  4304(b)  of  the  House  bill. 
Present  law 

The  Secretary  is  required  to  report  annually  to  the  Congress  on 
activities  funded  under  the  SPRANS  set-aside. 

House  bill 

Requires  the  Secretary  to  report  annually  to  the  House  Commit- 
tee on  Energy  and  Commerce  and  the  Senate  Committee  on  Fi- 
nance. Requires  the  report  to  include  a  description  of  the  projects 
funded  under  the  two  set-asides;  a  summary  of  the  information  pro- 
vided by  the  States  in  their  annual  reports  to  the  Secretary;  a  com- 
pilation of  maternal  and  child  health  indicators  based  on  the  data 
supplied  by  the  States  to  the  Secretary;  information  on  the  number 
of  pregnant  women  and  infants  receiving  services  under  either  the 
MCH  block  grant  or  Medicaid  programs;  and  an  assessment  of  the 
progress  being  made  to  meet  the  health  status  goals  and  national 
health  objectives  for  the  year  2000. 

Senate  amendment 
No  provision. 
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Conference  agreement 
The  conference  agreement  includes  the  House  bill. 

7.  Federal  Assistance  in  Data  Collection  Mechanisms 
Section  4305  of  the  House  bill. 
Present  law 

The  Secretary  is  required  to  designate  an  administrative  unit  to 
be  responsible  for  MCH  block  grant  support  activities,  including 
technical  assistance  to  the  States  in  such  areas  as  program  plan- 
ning, establishment  of  goals  and  objectives,  standards  of  care,  and 
evaluation. 

House  bill 

Includes  in  areas  of  technical  assistance  provided  to  the  States 
the  development  of  consistent  and  accurate  data  collection  mecha- 
nisms to  comply  with  the  new  annual  reporting  requirements. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  include  among  the  Federal  Bureau  of  Maternal  and  Child 
Health's  support  activities,  assistance  to  the  States  in  the  develop- 
ment of  care  coordination  activities.  In  addition,  the  conference 
agreement  provides  that  the  Federal  MCH  Bureau  shall  develop 
and  make  available  to  State  Title  V  agencies,  a  national  directory 
which  lists  the  toll-free  telephone  numbers  States  are  required  to 
provide  for  the  use  of  parents  to  access  information  about  health 
and  health-related  providers  and  practitioners.  (See  Item  #4, 
above.) 

8.  Development  of  Model  Application  Form  for  Maternal  and  Child 
Assistance  Programs 

Section  4306  of  the  House  bill. 
Present  law 

No  provision. 
House  hill 

Requires  the  Secretary  to  develop  and  disseminate  within  one 
year  of  the  date  of  enactment  (in  consultation  with  the  Secretary  of 
Agriculture)  a  model  application  form  for  use  in  applying,  simulta- 
neously, for  assistance  for  a  pregnant  women  or  a  child  under  age 
6  under  the  following  maternal  and  child  assistance  programs:  the 
MCH  block  grant,  Medicaid,  the  migrant  and  community  health 
centers  programs  under  sections  329  and  330  of  the  Public  Health 
Service  Act,  the  grant  for  the  homeless  under  section  340  of  the 
Public  Health  Service  Act,  the  WIC  program  of  the  Child  Nutrition 
Act  of  1966,  and  the  Head  Start  program.  In  developing  such  a 
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form,  the  Secretary  may  not  change  any  requirement  with  respect 
to  eligibility  under  any  of  the  programs. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  require  that  the  Secretary  also  develop,  within  one  year 
after  enactment,  a  model  application  form  for  use  in  applying  for 
Medicaid  benefits  by  non-institutionalized  individuals.  Such  model 
application  form  is  to  be  published  in  the  Federal  register  and  is  to 
be  distributed  to  each  State  agency  responsible  for  administering 
the  Medicaid  program.  Under  the  conference  agreement,  however, 
States  may  not  be  required  to  adopt  the  model  application  form  as 
part  of  their  State  Medicaid  plans. 

The  conference  agreement  includes  an  additional  modification  to 
require  the  Secretary  to  develop  and  make  available  to  pregnant 
women  and  families  with  young  children,  a  maternal  and  child 
health  handbook.  Under  the  conference  agreement,  the  handbook 
is  to  be  made  available  through  public  programs  such  as  maternal 
and  child  health  clinics  (supported  through  either  the  block  grant 
or  the  Medicaid  program),  community  and  migrant  health  centers, 
WIC  clinics,  Head  Start,  and  the  grants  projects  for  the  homeless, 
and  is  to  be  targeted  on  high-risk  women. 

9.  Research  on  Infant  Mortality  and  Medicaid  Services 

Section  4307  of  the  House  bill. 
Present  law 

No  provision. 
House  bill 

Requires  the  Secretary,  through  the  National  Center  for  Health 
Statistics,  to  develop  a  national  system  for  linking,  for  any  infant 
up  to  age  one,  the  infant's  birth  record;  any  death  record  for  the 
infant;  and  information  on  any  claims  submitted  under  Medicaid 
for  health  care  furnished  to  the  infant  or  with  respect  to  the  birth 
of  the  infant. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  a  modifi- 
cation to  require  that  the  Secretary  develop  the  national  data 
system. 

10.  Effective  Date 
Section  4208  of  the  house  bill. 
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House  bill 

Applies  to  fiscal  years  beginning  FY  1990,  except  that  provisions 
relating  to  State  applications  for  block  grant  funds  and  to  State 
and  Secretarial  reports  on  the  block  grant  apply  for  fiscal  years  be- 
ginning with  FY  1991. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

Subtitle  D — Vaccine  Compensation  Technicals 
A.  Vaccine  Compensation  Technicals 

VACCINE  INJURY  COMPENSATION  TECHNICALS 

Section  4402  of  the  House  bill. 
Present  law 

(a)  Petitions. — The  Vaccine  Injury  Compensation  Program  pro- 
vides that  a  proceeding  for  compensation  for  a  vaccine-related 
injury  or  death  shall  be  initiated  by  service  upon  the  Secretary  and 
the  filing  of  a  petition  with  the  U.S.  Claims  Court. 

The  Act  provides  that  a  petitioner  with  a  civil  action  pending  on 
the  effective  date  of  the  Act  concerning  a  vaccine-related  injury  or 
death  may  elect  to  withdraw  the  action  without  prejudice  and 
enter  the  compensation  system.  Any  such  petitioner  who  does  not 
withdraw  an  action  is  prohibited  from  entering  the  compensation 
system. 

The  Act  requires  a  petition  to  contain,  among  other  things,  ap- 
propriate assessments,  evaluations,  and  prognoses  and  other  neces- 
sary records  and  documents  for  the  determination  of  compensation 
to  be  paid. 

(b)  Special  masters. — The  Act  provides  for  the  designation  of  Spe- 
cial Masters  with  powers  to  require  such  evidence  as  may  be 
needed  to  determine  whether  compensation  should  be  awarded  and 
if  so,  the  amount  of  compensation  to  be  awarded.  The  Act  provides 
that  the  master  may  require  the  submission  of  relevant  evidence 
and  information,  conduct  hearings,  and  submit  to  the  court  pro- 
posed findings  of  fact  and  conclusions  of  law. 

(c)  De  novo  proceedings. — The  Act  provides  that,  upon  objection 
by  the  petitioner  or  respondent  to  proposed  findings  of  fact  or  con- 
clusions of  law  by  the  special  master  or  upon  the  court's  own 
motion,  the  court  shall  undertake  a  review  of  the  records  of  the 
proceedings  and  may  thereafter  make  a  de  novo  determination  of 
any  matter  and  issue  its  judgment  accordingly,  including  findings 
of  fact  and  conclusions  of  law,  or  remand  for  further  proceedings. 

(d)  Time  for  judgment. — The  Act  requires  the  court  to  render  its 
judgment  on  any  petition  filed  under  the  Program  as  expeditiously 
as  practicable  but  not  later  than  365  days  after  the  date  on  which 
the  petition  was  filed. 
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(e)  Compensation. — The  Act  provides  for  the  amount  of  compensa- 
tion to  be  awarded  to  petitioners  under  the  program.  The  Act  also 
provides  that  the  judgment  of  the  Claims  Court  awarding  compen- 
sation on  a  petition  filed  under  the  Program  shall  include  reasona- 
ble attorneys'  fees  and  other  costs. 

(f)  Technical. — The  Act  provides  that  if  a  petition  is  filed  under 
the  Program  for  vaccine-related  injury  or  death,  limitations  of  ac- 
tions under  State  law  shall  be  stayed  with  respect  to  a  civil  action 
brought  for  such  injury  or  death  for  the  period  beginning  on  the 
date  the  petition  was  filed  and  ending  on  the  date  a  final  judgment 
is  entered  on  the  petition.  The  Act  also  provides  that,  after  the 
final  judgment  of  the  claims  court  on  a  petition  has  been  entered, 
the  person  who  filed  the  petition  shall  file  with  the  court  within  90 
days  a  written  election  to  accept  the  judgment  or  file  a  civil  action 
for  damages. 

(g)  Vaccine  information. — The  Act  requires  the  Secretary  to  de- 
velop and  disseminate  certain  information  materials  on  each  vac- 
cine in  the  Vaccine  Injury  Table  under  the  Program  to  parents  and 
guardians  of  children  receiving  immunizations.  Among  other 
things  such  information  shall  include  a  summary  of  relevant  State 
and  Federal  laws  concerning  the  vaccine,  including  information  on 
the  number  of  vaccinations  required  for  school  attendance  and  the 
schedule  recommended  for  such  vaccinations. 

(h)  Authorizations. — The  Act  provides  no  authorization  for  appro- 
priations for  administrative  expenses  related  to  the  Vaccine  Com- 
pensation Program. 

(i)  Rules  changes. — No  provision. 
(j)  Study. — No  provision. 

House  bill 

(a)  Petitions. — Provides  that  certain  information  must  be  includ- 
ed in  the  original  petition  to  the  Claims  Court  to  initiate  a  compen- 
sation proceeding.  Provides  that  the  information  include  minimum 
supportive  materials,  such  as  maternal  and  infant  doctor  and  hos- 
pital records  and,  if  applicable,  autopsy  records.  Allow  petitioners 
to  submit  an  identification  of  records  that  are  unavailable  (and  the 
reasons  for  such  unavailability)  in  lieu  of  submitting  the  materials. 

Clarifies  the  ability  of  a  petitioner  with  a  civil  action  pending  to 
enter  the  compensation  system.  Provides  that  a  petitioner  must  pe- 
tition to  have  his  or  her  action  dismissed  in  order  to  enter  the  com- 
pensation system.  Provides  that  a  petitioner  whose  court  action  is 
still  pending  may  not  enter  the  compensation  system.  Amends  the 
date  after  which  anyone  who  brings  a  civil  action  is  prohibited 
from  entering  the  compensation  system  to  Nov.  15,  1988. 

Provides  that  a  person  with  a  pending  appeal  or  rehearing  of  a 
civil  action  as  of  the  effective  date  may,  if  damages  are  denied  as  a 
result  of  the  appeal  or  rehearing,  enter  the  compensation  system. 

Provides  that  materials  required  to  determine  the  amount  of 
compensation  need  not  be  submitted  until  the  petitioner  is  deter- 
mined eligible  for  compensation. 

(b)  Special  masters. — Provides  that  a  hearing  may  be  conducted 
only  if  the  petitioner  or  respondent  requests  a  hearing.  Requires, 
rather  than  permits,  the  master  to  submit  proposed  findings  of  fact 
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and  conclusions  of  law.  Makes  minor  technical  changes  to  the  de- 
scription of  the  master's  functions. 

(c)  De  novo  proceedings. — Permits  the  court,  upon  objection  by 
the  petitioner  or  respondent,  instead  of  remanding  for  further  pro- 
ceedings, to  receive  further  evidence  or  recommit  the  matter  to  a 
special  master  with  instructions. 

(d)  Time  for  judgment. — Extends  the  time  for  judgment  on  a  peti- 
tion filed  with  respect  to  a  vaccine  administered  before  the  effec- 
tive date  of  this  part  (Oct.  1,  1988)  to  not  later  than  18  months 
after  the  petition  was  filed. 

(e)  Compensation. — Makes  technical  amendments  concerning 
compensation  that  is  allowed  in  cases  involving  injuries  associated 
with  a  vaccine  administered  before  the  effective  date  of  the  Act 
(Oct.  1,  1988).  Provides  that  such  allowable  compensation  shall  in- 
clude actual  unreimbursable  injury-related  expenses  incurred  from 
the  date  of  judgment,  death  benefits,  and  a  total  amount  up  to 
$30,000  for  the  combined  amounts  of  lost  earnings,  pain  and  suffer- 
ing, and  attorneys'  fees  and  costs.  Amends  provision  concerning 
awarding  of  attorneys'  fees  to  specify  that  the  award  is  to  be  made 
only  after  the  proceeding  is  complete. 

(f)  Technical. — Deletes  the  word  "final"  before  "judgment"  in 
both  provisions  to  clarify  that  judgments  of  the  court  are  entered 
only  when  all  appeals  have  been  resolved  and  are  therefore  final. 

(g)  Vaccine  information. — Amends  requirement  of  information  to 
be  provided  to  substitute  for  a  summary  of  relevant  State  and  Fed- 
eral laws  a  summary  of  relevant  Federal  recommendations  con- 
cerning a  complete  schedule  of  childhood  immunizations. 

(h)  Authorizations. — Authorizes  appropriations  of  $1.5  million 
from  the  Vaccine  Injury  Compensation  Trust  Fund  for  each  of  FY 
1990  and  1991  to  each  of  the  Secretary  of  HHS,  the  Attorney  Gen- 
eral, and  the  U.S.  Claims  Courts  for  administrative  expenses  relat- 
ed to  the  Program. 

(i)  Rules  changes. — Requires  the  U.S.  Claims  Court  to  review  its 
rules  for  proceedings  under  the  Vaccine  Compensation  Program 
and  to  make  revisions  in  such  rules  to  provide  for  a  non-adversar- 
ial, expeditious,  and  informal  process  for  the  resolution  of  petitions 
filed  under  the  Program  and  reissue  the  rules  as  revised  in  accord- 
ance with  applicable  Federal  law  governing  the  issuance  of  rules 
by  the  Claims  Court. 

(j)  Study. — Requires  the  Secretary  of  HHS  to  evaluate  the  Vac- 
cine Compensation  Program  and  report  the  results  to  the  House 
Committee  on  Energy  and  Commerce  and  the  Senate  Committee  on 
Labor  and  Human  Resources  not  later  than  January  1,  1992. 

(k)  Effective  date. — Amendments  made  by  this  section  apply  to 
petitions  filed  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  bill  with  several 
modifications  as  described  below. 
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BACKGROUND  AND  NEED  FOR  LEGISLATION 

The  National  Childhood  Vaccine  Injury  Act  of  1986  (P.L.  99-660) 
created  a  system  for  compensating  children  for  injuries  received 
from  routine  pediatric  immunizations.  The  Vaccine  Compensation 
Amendments  of  1987  (P.L.  100-203)  provided  for  a  source  of  pay- 
ment for  such  compensation  and  began  the  functioning  of  the 
system. 

Since  that  time  the  U.S.  Claims  Court,  which  was  designated  as 
the  forum  for  the  resolution  of  these  vaccine  injury  claims,  has  re- 
ceived more  than  a  hundred  petitions  for  compensation  for  injuries 
associated  with  vaccines  administered  before  October  1,  1988,  the 
effective  date  of  the  program.  No  claims  for  compensation  for  inju- 
ries associated  with  vaccines  administered  after  the  effective  date 
have  yet  been  received. 

In  addition,  vaccine  prices,  which  had  skyrocketed  as  much  as 
2,000  percent  before  the  enactment  of  the  compensation  system, 
have  stabilized.  Indeed,  some  manufacturers  have  demonstrated  re- 
newed interest  in  the  U.S.  vaccine  market. 

Several  problems  have,  however,  emerged  in  the  system  as  it  has 
been  begun.  Some  are  technical  in  nature  and  are  easily  corrected. 

Others  are  problems  created  by  unforeseen  circumstance,  such  as 
the  delay  in  initial  receipt  of  claims.  These  difficulties,  while  not 
technical,  are  also  easily  corrected. 

But  most  important  are  other,  more  fundamental  problems — 
principally  in  the  nature  of  the  adjudication  of  petitions — which 
cannot  be  remedied  by  statutory  change  alone.  Correction  of  these 
problems  will  require  revision  of  the  vaccine  compensation  process 
of  the  Special  Masters  and  U.S.  Claims  Court  and  a  re-dedication  of 
all  parties  to  the  creation  of  an  expeditious,  less  adversarial,  and 
fair  system. 

The  Conferees  propose  statutory  amendments  to  address  these 
difficulties  with  serious  concern  about  the  situation  that  has  arisen 
since  the  receipt  of  the  first  claims.  The  Report  accompanying  the 
original  Act  (H.  Rept.  No.  99-908,  99th  Cong.,  2d  Sess.,  Sept.  26, 
1986)  makes  clear  that  the  Congress  intended  a  quick,  flexible,  and 
streamlined  system.  That  Report  called  for  a  compensation  proce- 
dure that  administered  awards  '  'quickly,  easily,  and  with  certainty 
and  generosity."  The  system  was  intended  to  be  "fair,  simple,  and 
easy  to  administer"  and  "to  compensate  persons  with  recognized 
vaccine  injuries  without  requiring  the  difficult  individual  determi- 
nations of  causation  of  injury."  The  powers  of  discovery  within  the 
proceeding  were  given  over  to  the  special  master,  with  "neither 
party  .  .  .  given  to  power  to  cross-examine  witnesses,  file  interroga- 
tories, or  take  depositions"  in  order  "to  replace  the  usual  rules  of 
discovery  in  civil  actions  in  Federal  Courts." 

The  Conferees  have  come  to  understand  that  rather  than  estab- 
lishing such  a  system,  all  participants  have,  to  some  degree,  main- 
tained their  traditional  adversarial  litigation  postures.  The  Claims 
Court  has  issued  rules  for  vaccine  proceedings  that  force  proceed- 
ings to  be  formal  and  that  virtually  foreclose  any  opportunity  for 
petitioners  or  respondents  to  proceed  without  litigators  at  their 
sides.  Petitioners  have  failed  to  include  adequate  information  in 
initial  petitions  and  have  pursued  traditional  rights  of  exclusion  of 
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evidence.  Respondents  have  withheld  sufficient  personnel  and  ad- 
ministrative support  and  mounted  defenses  incompatible  with  a  no- 
fault  system  of  compensation. 

In  reaching  this  agreement,  the  Conferees  reiterate  their  intent 
that  the  vaccine  injury  compensation  system  be  informal,  flexible, 
and  expeditious,  and  that  all  participants  proceed  accordingly.  The 
re-invention  of  the  adversarial  process  will  serve  neither  to  com- 
pensate injured  children  nor  maintain  the  stability  of  the  immuni- 
zation programs  of  the  U.S. 

The  Conferees  also  reiterate  their  expectation  that  the  Special 
Master  and  the  powers  given  to  the  Master  will  allow  the  proceed- 
ings to  be  direct  and  straightforward.  The  Master  should  be  able  to 
require  from  petitioners  and  respondents  information  sufficient  to 
evaluate  the  petition  without  resort  to  complex  proceedings. 

With  such  re-dedication  to  the  original  goals  of  the  program,  the 
Conferees  anticipate  that  all  participants  will  benefit.  The  system 
will  provide  compensation,  eliminate  the  need  for  litigation  and 
assure  the  continued  availability  of  and  public  confidence  in  immu- 
nizations in  the  U.S. 

SECTION-BY-SECTION  ANALYSIS 

(a)  Reference.—  Subsection  (a)  establishes  that  all  references  are 
made  to  the  Public  Health  Service  Act. 

(b)  Publication  of  program. — Subsection  (b)  requires  that  the  Sec- 
retary of  Health  and  Human  Services  (DHHS)  publicize  the  avail- 
ability of  the  program. 

(c)  Petitions. — Paragraph  (1)(A)  clarifies  that  certain  information 
must  be  included  in  the  original  petition  to  the  Claims  Court  in 
order  to  initiate  a  compensation  proceeding.  The  Conferees  have  re- 
ceived reports  from  the  HHS  and  the  Department  of  Justice  (DOJ) 
that  petitions  have  been  accepted  containing  little  or  none  of  the 
information  needed  to  review  the  claim  for  compensation.  The  Con- 
ferees have  also  heard  from  representatives  of  petitioners  that  the 
granting  of  the  authority  to  initiate  claims  of  compensation  to  the 
respondents  would  work  a  hardship  on  petitioners  and  could  result 
in  delay.  The  Conferees  acknowledge  that  the  current  content  re- 
quired by  all  of  section  2111(c)  could  form  the  basis  for  delay.  While 
the  Court  has  been  responsive  in  its  promulgation  of  General 
Order  24,  which  allowed  a  suspension  of  proceedings  while  medical 
records  were  completed,  the  Conferees  believes  it  necessary  to  set  a 
clear  standard  of  petition  contents.  The  Conferees  have,  therefore, 
set  forth  a  list  of  basic  records  that  must  be  included  and  have  re- 
tained the  broader  list  of  records  that  should  also  be  made  avail- 
able if  needed  for  considering  the  petition  for  compensation.  The 
Conferees  anticipate  that  petitions  for  compensation  can  be  re- 
viewed by  the  Court  for  completeness  under  these  standards  and 
that  the  statutory  time  frame  for  compensation  proceedings  will 
commence  from  the  receipt  of  a  petition  containing  the  specified 
materials.  As  specified  below,  materials  not  available  to  petitioners 
at  the  time  of  filing  the  petition  may  be  described  in  lieu  of  provi- 
sion, although  the  Conferees  would  expect  respondents  and  the 
Court  to  evaluate  the  compensability  of  a  petition  on  the  basis  of 
information  received.  The  Conferees  do  not  intend  to  preclude  fil- 
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ings  from  being  deemed  adequate  because  of  minor,  inadvertent 
omissions  or  when  material  is  unavailable  to  the  petitioner. 

Paragraph  1(B)  makes  a  conforming  amendment  to  direct  the 
clerk  of  the  Claims  Court  to  forward  petitions  to  the  Chief  Special 
Master  for  assignment. 

Paragraph  2  makes  a  technical  amendment. 

Paragraph  3  provides  technical  clarification  of  the  ability  of  a  pe- 
titioner with  a  civil  court  action  pending  to  enter  the  compensation 
system.  Subparagraph  (A)  clarifies  that  a  petitioner  must  petition 
to  have  his  or  her  action  dismissed  and  may  not  simply  allow  the 
action  to  lie  dormant  during  the  compensation  proceeding.  Sub- 
paragraph (B)  clarifies  that  a  plaintiff  in  such  an  action  whose 
action  is  still  pending  may  not  enter  the  compensation  system.  In 
keeping  with  the  purposes  of  the  Act  and  this  conference  agree- 
ment, the  Conferees  intend  that  plaintiffs  in  pending  actions  who 
wish  to  have  such  actions  dismissed  without  prejudice  so  that  they 
may  enter  the  compensation  system  be  allowed  to  do  so  without 
prejudice  or  other  disincentives. 

Paragraph  4  amends  the  Act's  restrictions  on  entry  into  the  com- 
pensation system.  The  Act  prohibits  anyone  who  brings  a  civil 
action  after  the  effective  date  (October  1,  1988)  from  entering  the 
compensation  system.  The  Conferees  have  received  information, 
however,  that  the  Claims  Court  did  not  accept  petitions  for  com- 
pensation until  November  15,  1988.  Persons  who  chose  between  a 
civil  action  and  a  petition  during  that  six-week  period  did  not, 
therefore,  have  a  true  choice.  Rather  than  statutorily  barring  such 
persons  from  the  system,  the  Conferees  intend  to  allow  such  per- 
sons to  petition  to  have  their  civil  actions  dismissed  (as  provided  in 
Section  2111(a)(5))  and  to  enter  into  the  compensation  system. 

Paragraph  5  inserts  a  new  paragraph  to  allow  petitions  to  be 
brought  by  persons  who  had  appeals  of  civil  actions  pending  on  the 
effective  date  of  Act.  Under  the  Act,  plaintiffs  in  a  civil  action  who 
were  denied  damages  before  October  1,  1988,  are  allowed  to  file  pe- 
titions for  compensation.  Similarly,  plaintiffs  in  a  civil  action  pend- 
ing on  October  1,  1988,  may  petition  to  have  such  action  dismissed 
before  judgment  and  may  file  petitions  for  compensation.  Converse- 
ly, plaintiffs  who  have  civil  actions  pending  on  October  1,  1988  and 
do  not  have  their  civil  actions  dismissed  may  not  file  a  compensa- 
tion petition.  Finally,  if  a  person  brings  a  civil  action  after  deadline 
(originally  October  1,  1988;  amended  by  Paragraph  (3)  above  to  be 
November  15,  1988),  he  or  she  may  not  file  a  compensation  peti- 
tion. In  crafting  these  original  transition  rules,  the  situation  was 
not  anticipated  in  which  a  person  had  an  appeal  of  a  civil  action 
pending  on  October  1,  1988,  and  did  not  have  such  action  dis- 
missed. The  conference  agreement  would  amend  the  Act  to  allow 
such  a  person  to  file  a  petition  for  compensation  if  damages  were 
ultimately  denied  in  the  civil  action  (whether  in  the  original  trial 
verdict  or  in  any  appeals  of  the  trial  verdict). 

Paragraph  (6)  adds  a  new  paragraph  to  the  Act  to  specify  (as  de- 
scribed above  at  Paragraph  1)  the  minimum  supportive  materials 
that  must  be  supplied  in  order  to  initiate  a  compensation  proceed- 
ing. Minimum  materials  include  maternal  and  infant  doctor  and 
hospital  records  and,  if  applicable,  autopsy  results.  The  conference 
agreement  would  also  add  a  new  paragraph  to  allow  petitioners  to 
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submit  an  identification  of  records  that  are  unavailable  (and  the 
reasons  for  their  unavailability)  in  lieu  of  submitting  the  materials. 
The  Conferees  intend  for  the  parties  and  the  Court  to  construe  this 
provision  broadly  so  as  to  require  the  submission  of  a  meaningful 
file  of  information  but  not  so  as  to  hold  up  proceedings  unreason- 
ably if  petitioner  makes  a  good  faith  effort  to  supply  records  and 
name  unavailable  ones.  The  Conferees  intend  that  petitioner  also 
make  every  effort  to  continue  to  obtain  unavailable  records  and 
that  petitioners  submit  records  as  they  become  available. 

Paragraph  7  is  a  very  technical  amendment. 

Paragraph  8  makes  a  conforming  amendment  to  make  a  refer- 
ence parallel  to  that  established  by  Paragraph  3  above. 

(d)  Jurisdiction. — Subsection  (d)  clarifies  that  the  Special  Masters 
of  the  U.S.  Claims  Court  have  jurisdiction  over  the  vaccine  compen- 
sation proceedings. 

(e)  Special  masters  established. — Subsection  (e)  establishes  in  stat- 
ute the  Office  of  Special  Masters,  whose  responsibility  is  to  conduct 
the  proceedings  on  vaccine  compensation  proceedings.  There  are  to 
be  no  more  than  eight  special  masters  and  each  master  is  to  be  ap- 
pointed by  a  majority  of  the  court  and  may  be  removed  for  cause. 
Terms  are  to  be  for  four  years  and  current  masters  are  to  serve  out 
such  a  term.  Compensation  is  established.  The  chief  special  master 
is  to  be  responsible  for  administration  of  the  office  and  is  to  report 
annually  to  the  Congress  on  the  Program. 

The  Conferees  would  note  their  concern  that  special  masters  be 
well-advised  on  matters  of  health,  medicine,  and  public  health.  No- 
fault  vaccine  compensation  proceedings  raise  fewer  legal  issues 
than  issues  of  medicine  and  masters  need  not  be  lawyers  by  train- 
ing. Masters  with  health  training  and  background  should  be  con- 
sidered for  appointment  and  those  without  such  training  should  be 
encouraged  to  seek  independent  experts  to  provide  information. 

(f)  Parties— Subsection  (f)  requires  that  the  Secretary  of  HHS 
participate  in  proceedings  and  that  the  Attorney  General  represent 
HHS  in  such  proceedings.  The  Conferees  are  disturbed  by  the 
recent  absences  of  parties  representing  the  government  in  such  ac- 
tions and  have  provided  for  funds  (described  below)  to  allow  fuller 
participation.  Concomitantly,  the  Conferees  have  chosen  to  require 
that  both  government  agencies  involved  in  these  actions  participate 
in  them. 

(g)  Special  master  functions. — Subsection  (g)  provides  the  descrip- 
tion of  the  basic  functions  of  the  special  master  in  the  vaccine  com- 
pensation proceedings. 

The  special  masters  are  to  recommend  to  the  Court  for  its  pro- 
mulgation rules  for  proceedings  in  a  manner  conforming  to  the  ap- 
plicable law  regarding  issuance  of  rules  and  opportunity  for  public 
comment  and  consultation.  The  Conferees  intend  that  the  revisions 
provide  for  a  less  adversarial,  expeditious,  and  informal  proceed- 
ings. The  Conferees  have  received  reports  that  the  current  rules  of 
the  Court  are  formal  rules  akin  to  those  of  the  Federal  courts  for 
civil  litigation.  The  Conferees  once  more  reiterate  their  desire  that 
the  vaccine  proceedings  be  made  as  swift  and  uncomplicated  as  pos- 
sible. 

The  Act  provides  the  master  with  powers  to  require  such  evi- 
dence as  he  or  she  may  need  to  determine  whether  compensation 
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should  be  awarded  and,  if  so,  the  amount  of  compensation  to  be 
awarded.  The  Act,  however,  provided  these  powers  in  a  non-paral- 
lel fashion,  giving  all  authorities  in  determining  whether  to  award 
and  not  explicitly  providing  some  in  determining  how  much  the 
award  should  be  and  setting  a  standard  of  ' 'appropriate"  in  one  au- 
thority and  ' 'reasonable  and  necessary' '  in  others. 

The  conference  agreement  revises  these  authorities  to  make 
them  parallel  and  consistent.  All  authority  granted  to  the  master 
may  be  exercised  in  the  determination  of  whether  compensation 
should  be  awarded  and  in  the  determination  of  how  much  the 
award  should  be.  All  authority  is  to  be  used  when  reasonable  and 
necessary  to  achieve  these  results. 

The  Conferees  reiterate  their  concern  that  these  authorities  not 
be  used  to  re-create  an  adversarial  process  before  the  special  mas- 
ters. The  system  is  intended  to  allow  the  proceedings  to  be  conduct- 
ed in  what  has  come  to  be  known  as  an  '  'inquisitorial' '  format,  with 
the  master  conducting  discovery  (as  needed),  cross-examination  (as 
needed),  and  investigation.  As  was  stated  in  the  Report  accompany- 
ing the  original  Act,  "In  order  to  expedite  the  proceedings,  the 
power  of  the  special  master  is  intended  to  replace  the  usual  rules 
of  discovery  in  civil  actions  in  Federal  courts."  The  parties  are,  of 
course,  free  to  request  that  the  Master  develop  the  record  by  ob- 
taining necessary  information.  (For  example,  the  master  might  be 
asked  to  subpoena  further  records.) 

The  Conferees  also  believe  that  the  masters  may,  in  some  cases, 
be  well-advised  to  retain  independent  medical  experts  to  assist  in 
the  evaluation  of  medical  issues  associated  with  eligibility  for  com- 
pensation and  the  amounts  of  compensation  to  be  awarded.  In 
cases  where  petitioners  assert  a  theory  of  vaccine  causation  of 
injury  and  respondents  claim  other  causation,  the  master  may  find 
it  most  expeditious  to  receive  outside  advice  rather  than  attempt  a 
full  adversarial  proceeding  on  the  question  of  causation.  The  Act 
authorizes  such  action  by  the  master  and  the  Conferees  would  en- 
courage its  use  as  appropriate. 

Special  masters  are  to  make  their  decision  on  the  award  and 
amount  of  vaccine  compensation  within  240  days,  exclusive  of  sus- 
pended time  granted,  as  described  below.  The  decision  is  to  include 
findings  of  fact  and  conclusions  of  law  and  may  be  reviewed  by  the 
Claims  Court,  under  the  conditions  described  below. 

The  conference  agreement  allows  for  the  first  time  a  suspension 
of  time  during  the  proceedings  that  is  not  to  count  in  the  aggregate 
time  allowed  for  compensation  actions  to  proceed.  The  master  may, 
at  the  request  of  either  party,  allow  one  automatic  30-day  suspen- 
sion of  proceedings.  If  the  master  determines  that  further  time  is 
necessary  for  the  action  on  the  petition  to  proceed,  the  master  is 
also  authorized  to  allow  additional  suspensions,  although  the  aggre- 
gate time  period  is  not  to  exceed  150  days  in  total. 

(h)  Action  by  the  United  States  Claims  Court. — The  conference 
agreement  provides  for  an  appeal  of  the  master's  decision  to  the 
U.S.  Claims  Court  under  very  limited  circumstances.  If  such  a 
motion  for  review  is  filed  within  the  applicable  time  limits,  the 
Court  is  then  to  decide  to  do  one  of  three  things:  It  may  uphold  the 
master's  decision;  it  may  set  aside  any  part  of  the  master's  decision 
that  is  arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise 


517 


not  in  accordance  with  law,  and  may  issue  its  own  findings  and 
conclusions;  or  it  may  remand  the  petition  for  further  proceedings 
by  the  master.  In  any  event,  the  court  is  to  conclude  its  actions  on 
the  petition  within  120  days,  exclusive  of  up  to  90  days  that  may  be 
used  by  masters  for  remands.  The  Conferees  have  provided  for  a 
limited  standard  for  appeal  from  the  master's  decision  and  do  not 
intend  that  this  procedure  be  used  frequently  but  rather  in  those 
cases  in  which  a  truly  arbitrary  decision  has  been  made. 

(i)  Appeals—  Subsection  (i)  specifies  that  appeals  from  the  judg- 
ment of  the  Claims  Court  are  to  be  made  within  60  days. 

(j)  Determination  of  eligibility  and  compensation. — Subsection  (j) 
makes  conforming  changes. 

(k)  Table. — Subsection  (k)  makes  a  technical  correction  in  refer- 
ences in  the  Vaccine  Injury  Table. 

(I)  Compensation— -Paragraph  (1)  of  Subsection  (g)  makes  techni- 
cal changes  to  clarify  the  compensation  that  is  to  be  allowed  in 
cases  involving  injuries  associated  with  a  vaccine  administered 
before  the  effective  date  of  the  Act  (October  1,  1988).  The  Conferees 
are  aware  that  there  may  be  some  confusion  about  the  allowable 
compensation  and  intend  that  pre-enactment  injuries  be  eligible  for 
actual  unreimbursable  expenses  incurred  from  the  date  of  judg- 
ment (as  provided  in  2115(a)(1)(A)  of  the  Act),  death  benefits  (as 
provided  in  2115(a)(2))  and  a  total  amount  up  to  $30,000  for  the 
combined  amounts  of  lost  earnings  (as  provided  in  2115(a)(3)),  pain 
and  suffering  (as  provided  In  2115(a)(4)),  and  attorneys'  fees  and 
costs  (as  provided  in  2115(e)).  This  represents  no  change  in  policy 
from  the  Act — allowing  only  one  award  of  attorney's  fees  to  be  de- 
termined by  the  Special  master  and  entered  as  the  Court's  judg- 
ment— and  is  only  intended  to  clarify  the  amount  of  damages. 

Paragraph  (2)  makes  technical  and  conforming  changes  to  clarify 
that  the  special  master's  or  Claims  Court  award  for  amounts  to 
cover  attorney's  fees  and  costs  is  to  be  included  after  proceedings 
are  complete. 

Paragraph  (3)  clarifies  that  in  any  awards  the  special  master 
may  order  the  purchase  of  an  annuity  or  use  awarded  compensa- 
tion in  a  manner  determined  to  be  in  the  best  interests  of  the  peti- 
tioner. In  cases  of  injuries  associated  with  vaccines  administered 
after  the  effective  date  of  the  program,  awards  are  to  be  paid  in 
four  installments,  except  that  any  attorneys'  fees  and  costs  that 
are  awarded  may  be  paid  in  a  lump  sum. 

Paragraph  (4)  amends  the  Act  to  specify  that  Medicaid  is  to  be 
considered  a  second  payor  for  health  care  costs  to  the  Vaccine 
Injury  Compensation  Trust  Fund.  Medicaid  serves  as  second  payor 
to  all  other  sources  of  payment  for  health  care,  including  private 
litigation,  and  the  compensation  program  is  amended  to  follow  that 
precedent. 

Paragraph  5  makes  a  technical  amendment. 

Paragraph  6  adds  an  additional  year  of  authorization  of  appro- 
priations for  making  payments  for  compensation  for  injuries  associ- 
ated with  vaccines  administered  before  the  effective  date. 

(m)  Technicals. — Subsection  (m)  makes  corrections  in  citation  and 
cross-references . 

(n)  Election. — Subsection  (n)  clarifies  that  a  petitioner  need  not 
make  the  election  to  accept  or  reject  compensation  until  after  the 
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mandate  of  any  appellate  court  has  been  issued.  The  section  also 
clarifies  any  possible  ambiguity  about  the  ability  of  a  petitioner 
who  has  accepted  compensation  to  bring  a  tort  action  in  court:  The 
Conferees  do  not  intend  that  a  petitioner  who  accepts  compensa- 
tion be  allowed  the  opportunity  to  enter  court  against  a  manufac- 
turer or  an  administrator  and  the  Conferees  believe  that  the  law  is 
clear  on  this  point  in  the  provisions  of  2111(a)(2). 

Paragraph  2  makes  conforming  amendments  regarding  time  lim- 
itations. 

(o)  Trial. — Subsection  (o)  makes  conforming  amendments. 

(p)  Vaccine  information. — Subsection  (p)  amends  the  Act's  re- 
quirement of  vaccine  information  materials  to  be  provided  to  par- 
ents and  guardians  of  children  receiving  immunizations.  The  Act 
provided  for  these  materials  to  include  a  summary  of  relevant 
State  and  Federal  laws  on  vaccination  requirements.  The  confer- 
ence agreement  substitutes  a  summary  of  relevant  Federal  recom- 
mendations concerning  the  schedule  of  childhood  immunizations. 

(q)  Safer  vaccines. — Subsection  (q)  establishes  a  task  force  on 
safer  childhood  vaccines. 

(r)  Authorizations. — The  Act  provides  no  authorizations  for  ad- 
ministrative expenses  related  to  the  Compensation  Program.  Sec- 
tion 4402(j)  authorizes  funds  to  be  used  for  administrative  expenses 
for  FY  90  and  91  for  DHHS,  DOJ,  and  the  Claims  Court.  The  Con- 
ferees are  concerned  by  the  inadequate  support  and  personnel  that 
DHHS  and  DOJ  have  committed  to  the  system  and  are  disturbed 
by  the  failure  of  DOJ  to  make  appearances  and  act  as  a  representa- 
tive of  DHHS  in  these  cases  and  the  Conferees  expect  DOJ  to 
return  to  its  responsibilities  to  represent  the  government  in  these 
cases  (to  the  extent  that  the  government  may  require  representa- 
tion). The  Conferees  do  not  intend  that  these  funds  be  used  to  sub- 
stitute for  existing  resources  devoted  to  these  programs  and  expect 
DHHS  and  DOJ  to  continue  to  provide  at  least  the  current  level  of 
support  in  addition  to  these  authorizations.  As  is  made  clear  by 
other  sections  of  this  report,  the  Conferees  also  do  not  intend  that 
any  of  the  three  recipients  of  these  authorized  funds  use  them  to 
prolong  proceedings  in  a  legalistic  or  unnecessarily  detailed 
manner.  These  funds  are  provided  to  expedite  the  review  and  proc- 
essing of  information  in  order  to  simplify  proceedings  and  allow  for 
a  quick  resolution  of  claims. 

(s)  Applicability  and  effective  date. — Subsection  (s)  provides  for 
transition  rules  to  allow  for  the  implementation  of  changes  made 
by  these  amendments.  Petitions  filed  after  the  date  of  enactment  of 
this  section  are  to  be  filed  in  conformance  with  these  amendments. 
Petitions  pending  in  which  the  evidentiary  record  is  closed  are  to 
proceed  under  the  Act  as  in  effect  before  the  enactment  of  these 
amendments,  except  that  the  Claims  Court  may  receive  further  evi- 
dence in  conducting  its  review  of  the  proposed  findings  and  conclu- 
sions of  a  master.  Petitions  currently  pending  in  which  the  eviden- 
tiary record  is  not  closed  are  to  proceed  under  the  terms  of  these 
amendments. 

The  Conferees  recognize  that  some  disruption  of  proceedings  is 
certain  to  occur  in  action  on  some  petitions  as  a  result  of  these 
amendments.  To  allow  for  a  smoother  transition,  the  conference 
agreement  provides  for  an  immediate,  30-day  suspension  of  all  pro- 
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ceedings.  This  30-day  period  is  not  to  count  against  any  time  limi- 
tations of  the  Act  or  the  amendments.  The  Conferees  recognize 
that  even  with  this  transition  period,  complications  will  occur  in  a 
few  cases,  and  the  Conferees  would  encourage  the  masters  and  the 
Court,  as  well  as  the  parties,  to  pursue  flexible  solutions  to  allow 
for  the  equitable  resolution  of  difficulties  as  they  arise. 

(t)  Study.— Subsection  (t)  requires  that  DHHS  evaluate  the  Na- 
tional Vaccine  Injury  Compensation  Program  and  report  the  re- 
sults to  the  Committee  on  Energy  and  Commerce  of  the  House  and 
Committee  on  Labor  and  Human  Resources  of  the  Senate. 

(u)  Severability. — The  conference  agreement  further  provides  for 
a  severability  rule  for  consideration  of  these  amendments  as  dis- 
tinct from  the  original  Act,  The  Act  provides  for  a  non-severability 
clause,  specifying  that  if  any  portion  of  the  Act  were  found  to  be  a 
violation  of  the  Constitution,  the  entire  system  of  compensation 
and  tort  change  would  fall.  The  severability  provisions  of  these 
amendments  makes  no  change  in  that  original  clause,  but  specifies 
that,  if  changes  made  by  these  amendments  are  found  to  be  a  viola- 
tion of  the  Constitution,  only  that  amendment  is  to  be  considered 
invalid  and  the  Act  itself  is  to  continue  in  effect. 

B.  Other  Health  Related  Provisions 

1.  Congressional  Access  to  Information 

Section  4401  of  the  House  bill. 

Present  law 

Section  301(j)  of  the  Federal  Food,  Drug  and  Cosmetic  Act  prohib- 
its the  release  of  certain  information. 

House  bill 

Amends  section  301(j)  of  the  Federal  Food,  Drug  and  Cosmetic 
Act  to  clarify  that  the  section  does  not  authorize  the  withholding  of 
information  from  either  House  of  Congress  or  from,  to  the  extent  of 
matter  within  its  jurisdiction,  any  committee  or  subcommittee  or 
any  joint  committee  of  Congress,  or  any  subcommittee  on  such 
joint  committee.  Effective  date:  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  bill. 

2.  Study  by  GAO  With  Respect  to  Loss  By  Retired  Individuals  of 
Health  Benefits  Due  to  Liquidation  of  Employer  in  Bankruptcy 

Section  4403  of  House  bill. 

Present  law 

Many  employers  include  post-retirement  health  benefits  (retiree 
health  benefits)  in  their  employee  benefit  packages.  These  benefits 
may  be  the  only  source  of  health  insurance  for  a  retiree  until  he  or 
she  achieves  Medicare  eligibility.  Once  on  Medicare,  the  benefits 
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are  used  to  supplement  Medicare  coverage.  However,  the  future  of 
post-retirement  health  benefits  is  growing  increasingly  uncertain 
as  employers  attempt  to  adjust  to  their  rising  costs.  Some  compa- 
nies have  attempted  to  eliminate  their  liability  for  retiree  health 
benefits  through  Chapter  11  reorganization  under  the  U.S.  Bank- 
ruptcy Code.  COBRA  of  1985  included  a  requirement  that  employ- 
ers with  20  or  more  employees  that  offer  a  group  health  insurance 
plan  offer  qualified  employees  and  their  families  the  option  of  con- 
tinued health  insurance  under  the  employer's  group  plan  when 
faced  with  the  loss  of  coverage  because  of  certain  events.  In 
COBRA  of  1986,  Congress  added  as  a  qualifying  event  under  Title 
X  of  COBRA  a  proceeding  in  the  case  under  the  bankruptcy  provi- 
sions of  Chapter  11  of  the  U.S.  Code,  commencing  on  or  after  July 
1,  1986.  In  such  cases,  a  loss  of  coverage  includes  a  substantial 
elimination  of  the  beneficiary's  health  insurance  coverage  within  a 
year  before  or  after  the  date  the  bankruptcy  proceedings  com- 
menced. In  addition,  under  the  Retiree  Benefits  Bankruptcy  Protec- 
tion Act  (P.L.  100-334),  Congress  added  a  new  section  to  the  Bank- 
ruptcy Code  governing  the  rights  of  retirees  of  a  corporation  under- 
going a  Chapter  11  reorganization. 

Consequently,  under  a  chapter  11  bankruptcy,  employees  have  a 
source  of  continued  health  coverage  and  certain  protections  in  the 
case  of  reorganization.  Under  chapter  7  bankruptcy,  however,  com- 
panies liquidate  and  pay  off  certain  creditors,  and  employers  do  not 
have  to  provide  continued  health  insurance  coverage  to  retirees. 

House  bill 

(a)  In  general. — Requires  the  GAO  to  conduct  a  study  for  the  pur- 
pose of  (1)  identifying  methods  for  providing  health  benefits  to  any 
retired  individual  whose  employed-provided  health  benefits  have 
been  or  may  be  terminated  as  a  result  of  the  employer  receiving  a 
discharge  [of  debt  obligations]  under  chapter  7  of  the  Bankruptcy 
Code,  (2)  determining  the  number  of  such  individuals  and  the 
extent  to  which  such  individuals  have  experienced,  as  a  result  of 
such  discharge,  a  reduction  in  health  benefits;  (3)  determining  the 
extent  to  which  employer-provided  health  benefits  for  retired  indi- 
viduals have  been  reduced  since  1984  for  retired  individuals;  and 
(4)  determining  the  projected  trend  for  the  reduction  of  health  ben- 
efits for  retired  individuals. 

(b)  Consideration  of  certain  methods. — Requires  that  in  carrying 
out  the  study  described  above,  the  GAO  shall  consider  the  feasibili- 
ty of  the  following:  (1)  expanding  the  authority  of  the  Pension  Ben- 
efit Guaranty  Corporation  to  include  the  provision  of  health  bene- 
fits to  retirees  of  firms  receiving  a  discharge  under  chapter  7,  or 
alternatively,  establishing  a  separate  corporation  for  that  purpose; 
(2)  providing  for  the  eligibility  of  such  individuals  for  benefits 
under  Medicare  or  Medicaid,  including  eligibility  through  income- 
related  cost-sharing  methods;  (3)  the  establishment  by  the  States  of 
insurance  programs  to  provide  health  benefits  for  such  retirees;  (4) 
the  use  of  excess  pension  funds  to  establish  funds  for  the  provision 
of  health  benefits  to  such  retirees;  (5)  with  respect  to  the  group 
health  benefits  of  the  involved  employers,  providing  for  the  manda- 
tory conversion  of  the  group  plan  to  an  individual  plan,  with  con- 
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tinuation  of  the  group  premium  rate;  and  (6)  such  other  methods  as 
the  Comptroller  General  determines  to  be  appropriate. 

(c)  Costs  and  extent  of  benefits. — Provides  that  in  carrying  out 
subsection  (b)  as  described  above,  the  GAO  shall  determine,  for 
each  of  the  methods  considered  under  that  section:  (1)  the  cost  to 
the  Federal  Government  and  the  Governments  of  the  States;  (2)  the 
cost  to  individuals;  (3)  the  extent,  scope,  and  duration  of  health 
benefits  to  be  provided;  and  (4)  the  administrative  structure  re- 
quired for  implementation  and  the  cost  of  such  administrative 
structure.  Effective  date:  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

TITLE  VII— REVENUE  RECONCILIATION  PROVISIONS 

A.  Extensions  of  Certain  Expiring  Tax  Provisions 
1.  Exclusion  of  Employer-Provided  Educational  Assistance 
Present  law 

Under  present  law,  employer-provided  educational  assistance  is 
generally  excludable  from  gross  income  if  the  education  is  job-relat- 
ed. Prior  to  1989,  employer-provided  educational  assistance  was  ex- 
cludable from  an  employee's  gross  income  for  income  and  employ- 
ment tax  purposes  regardless  of  whether  the  education  was  job-re- 
lated. The  amount  of  the  exclusion  was  limited  to  $5,250  per  year 
and  did  not  apply  to  graduate-level  courses.  This  exclusion  expired 
for  taxable  years  beginning  after  December  31,  1988. 

House  bill 

Under  the  House  bill,  the  exclusion  for  educational  assistance  is 
restored  retroactively  to  the  date  of  expiration  and  is  extended  so 
that  it  expires  for  taxable  years  beginning  after  December  31,  1991. 
The  prior-law  dollar  limit  and  graduate-level  course  restriction  con- 
tinue to  apply.  The  bill  also  clarifies  the  treatment  of  educational 
assistance  under  the  working  condition  fringe  benefit  rules. 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1988. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
exclusion  is  extended  so  that  it  expires  for  taxable  years  beginning 
after  September  30,  1990.  For  taxable  years  beginning  in  1990,  the 
exclusion  is  limited  to  amounts  paid  by  the  employer  on  or  before 
September  30,  1990. 
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2.  Exclusion,  for  Employer-Provided  Group  Legal  Services 
Present  law 

Under  present  law,  amounts  contributed  by  an  employer  to  a 
group  legal  services  plan  on  behalf  of  an  employee  generally  are 
includible  in  the  employee's  gross  income. 

Under  prior  law,  amounts  contributed  by  an  employer  to  a  quali- 
fied group  legal  services  plan  for  an  employee  (or  the  employee's 
spouse  or  dependents)  were  excluded  from  the  employee's  gross 
income  and  employment  tax  purposes  (sec.  120).  The  exclusion  also 
applied  to  any  services  received  by  an  employee  or  any  amounts 
paid  to  an  employee  under  such  a  plan  as  reimbursement  for  the 
cost  of  legal  services  for  the  employee  (or  the  employee's  spouse  or 
dependents).  The  maximum  amount  that  could  be  excluded  from 
gross  income  was  $70  per  year.  The  exclusion  for  group  legal  serv- 
ices benefits  expired  for  taxable  years  ending  after  December  31, 
1988. 

In  addition,  under  prior  law,  an  organization,  the  exclusive  func- 
tion of  which  was  to  provide  legal  services  or  indemnification 
against  costs  of  legal  services  as  part  of  a  qualified  group  legal 
services  plan,  was  entitled  to  tax-exempt  status  (sec.  501(c)(20)).  The 
tax  exemption  for  such  an  organization  expired  for  years  ending 
after  December  31,  1988. 

The  Deficit  Reduction  Act  of  1984  required  that  employers  file 
information  returns  with  respect  to  qualified  group  legal  services 
plans  (sec.  6039D).  The  purpose  of  this  requirement  was  to  collect 
data  with  respect  to  the  use  of  such  plans  so  as  to  provide  Congress 
with  a  means  to  evaluate  the  effectiveness  of  the  exclusion. 

House  bill 

No  provision. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  exclusion  for  employer-provided  group  legal  services  and  the 
tax  exemption  for  group  legal  services  organizations  are  retroac- 
tively reinstated  and  extended  so  that  they  expire  for  taxable  years 
beginning  after  September  30,  1990.  For  taxable  years  beginning  in 
1990,  the  exclusion  is  limited  to  amounts  paid  for  group  legal  serv- 
ices coverage  provided  on  or  before  September  30,  1990. 

The  provision  is  effective  for  group  legal  services  provided  in  tax- 
able years  ending  after  December  31,  1988,  or  taxable  years  of 
group  legal  services  organizations  ending  after  December  31,  1988. 

S.  Targeted  Jobs  Tax  Credit 

Present  law 

A  tax  credit  is  available  on  an  elective  basis  to  employers  of  indi- 
viduals described  in  at  least  one  of  nine  targeted  groups.  The  nine 
groups  consist  of  individuals  who  are  either  recipients  of  payments 
under  means-tested  transfer  programs,  economically  disadvantaged 
(as  measured  by  family  income),  or  disabled.  The  credit  generally  is 
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equal  to  40  percent  of  the  first  $6,000  of  qualified  first  year  wages. 
A  credit  equal  to  40  percent  of  up  to  $3,000  of  wages  to  any  disad- 
vantaged summer  youth  employees  is  also  allowed.  The  employer's 
deduction  for  wages  must  be  reduced  by  the  amount  of  the  credit. 
The  credit  is  scheduled  to  expire  December  31,  1989. 

Present  law  also  authorizes  appropriations  for  administrative 
and  publicity  expenses  relating  to  the  credit  through  September  30, 
1989.  These  monies  are  to  be  used  by  the  Internal  Revenue  Service 
(IRS)  and  Department  of  Labor  to  inform  employers  of  the  credit 
program. 

House  bill 

The  credit  is  extended  for  two  years,  through  December  31,  1991, 
with  one  modification.  The  modification  would  require  that  employ- 
ers: (1)  specifically  identify  the  categories  (but  not  to  exceed  two) 
for  which  the  individual  is  believed  to  be  eligible  when  requesting 
certification  and  (2)  indicate  that  a  good  faith  effort  was  made  to 
determine  that  the  individual  is  eligible  for  the  credit. 

The  authorization  for  appropriations  is  extended  for  two  years, 
October  1,  1989-September  30,  1991. 

The  provision  applies  with  respect  to  targeted-group  individuals 
who  begin  work  for  the  employer  after  December  31,  1989,  and 
before  January  1,  1992.  Under  the  provision,  the  credit  does  not 
apply  with  respect  to  individuals  who  begin  work  for  the  employer 
after  December  31,  1991. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
credit  is  extended  for  nine  months.  The  provision  applies  with  re- 
spect to  targeted-group  individuals  who  begin  work  for  the  employ- 
er after  December  31,  1989,  and  before  October  1,  1990.  Under  the 
provision,  the  credit  does  not  apply  with  respect  to  individuals  who 
begin  work  for  the  employer  after  September  30,  1990. 

The  authorization  for  appropriations  is  extended  for  one  year, 
October  1,  1989-September  30,  1990. 

4-  Mortgage  Revenue  Bonds  and  Mortgage  Credit  Certificates 
Present  law 

Qualified  mortgage  reveune  bonds  (MRBs)  generally  are  used  to 
finance  the  purchase  or  qualifying  rehabilitation  or  improvement 
of  single  family,  owner-occupied  homes.  The  (MRBs)  must  meet 
purchase  price,  income  eligibility  limitations  and  other  restrictions. 

Qualified  governmental  units  may  elect  to  exchange  qualified 
mortgage  bond  authority  for  authority  to  issue  mortgage  credit  cer- 
tificates (MCCs).  MCCs  entitle  homebuyers  to  nonrefundable 
income  tax  credits  (not  to  exceed  $2,000  per  year)  for  a  specified 
percentage  of  interest  paid  on  mortgage  loans  on  their  principal 
residences.  Once  issued,  and  MCC  remains  in  effect  as  long  as  the 
residence  being  financed  continues  to  be  the  certificate-recipient's 
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principal  residence.  MCCs  generally  are  subject  to  the  same  eligi- 
bility requirements  as  qualified  mortgage  bonds. 

The  authority  to  issue  (MRBs)  and  to  exchange  (MCCs)  with  re- 
spect to  qualified  bonds  is  scheduled  to  expire  on  December  31, 
1989. 

House  bill 

The  House  bill  extends  the  MRB  and  MCC  programs  for  two  ad- 
ditional years  (i.e.,  until  December  31,  1991). 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
MRB  and  MCC  programs  are  extended  for  nine  months  (i.e.,  until 
September  30,  1990). 

5.  Qualified  Small-Issue  Bonds 

Present  law 

Interest  on  certain  small  issues  of  private  activity  bonds  is 
exempt  from  tax  if  at  least  95  percent  of  the  net  proceeds  of  the 
bonds  is  to  be  used  to  finance  manufacturing  facilities  or  certain 
land  or  property  for  first-time  farmers  ("qualified  small-issue 
bonds"). 

To  issue  a  qualified  small-issue  bond,  the  issuer  must  receive  an 
allocation  from  the  State  private  activity  volume  cap.  Authority  to 
issue  qualified  small-issue  bonds  expires  December  31,  1989. 

House  bill 

The  House  bill  extends  authority  to  issue  qualified  small-issue 
bonds  for  two  years  (through  December  31,  1991). 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
provision  is  extended  for  nine  months,  through  September  30,  1990. 

6.  Business  Energy  Tax  Credit  for  Certain  Property 
Present  law 

The  energy  investment  tax  credit  for  solar  and  geothermal  prop- 
erties is  10  percent.  The  credit  for  ocean  thermal  property  is  15 
percent.  These  credits  are  scheduled  to  expire  after  December  31, 
1989. 

House  bill 

The  energy  investment  tax  credit  is  extended  only  for  geother- 
mal, property  for  two  years,  i.e.,  through  December  31,  1991,  at  the 
current  10-percent  credit  rate. 

The  extension  is  effective  after  December  31,  1989. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  modifica- 
tions to  extend  the  expiring  credits  through  September  30,  1990,  for 
solar,  geothermal,  and  ocean  thermal  energy  properties  at  the 
present-law  credit  rates. 

7.  Deduction  for  Health  Insurance  Expenses  of  Self-Employed 

Individuals 

Present  law 

Under  present  law,  a  self-employed  individual  may  deduct  25 
percent  of  the  health  insurance  expenses  of  the  individual  and  the 
individual's  spouse  and  dependents.  Also  under  present  law,  a  more 
than  2-percent  shareholder  of  an  S  corporation  is  treated  as  a  part- 
ner in  a  partnership  for  purposes  of  the  employee  fringe  benefit 
provisions  of  the  Code.  The  25-percent  deduction  expires  for  taxable 
years  beginning  after  December  31,  1989. 

House  bill 

Under  the  House  bill,  the  25-percent  deduction  for  health  insur- 
ance expenses  of  self-employed  individuals  is  extended  so  that  it  ex- 
pires for  taxable  years  beginning  after  December  31,  1991.  The 
House  bill  also  provides  rules  for  applying  the  deduction  in  the 
case  of  more  than  2-percent  shareholders  of  S  corporations.  The 
provision  is  effective  for  taxable  years  beginning  after  December 
31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  the  modi- 
fiction  that  the  25-percent  deduction  expires  for  taxable  years  be- 
ginning after  September  30,  1990.  In  addition,  in  the  case  of  tax- 
able years  beginning  in  1990,  only  expenses  for  health  insurance 
coverage  for  periods  on  or  before  September  30,  1990,  are  to  be 
taken  into  account  in  determining  the  amount  deductible,  and  the 
amount  of  earned  income  for  an  individual  for  the  portion  of  the 
1990  taxable  year  ending  October  1,  1990,  shall  be  determined  on  a 
pro  rata  basis. 

8.  Low-Income  Rental  Housing  Tax  Credit 

The  Senate  amendment  contains  no  provision  for  the  extension 
or  modification  of  the  low  income  housing  tax  credit.  However,  the 
Finance  Committee  amendment  to  the  Revenue  Reconciliation  bill 
did  contain  certain  provisions  which  were  agreed  to  by  the  confer- 
ence committee. 
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A.  EXTENSION  OF  CREDIT 

Present  law 

Under  present  law,  authority  to  allocate  low-income  housing  tax 
credits  expires  December  31,  1989. 

House  bill 

The  House  bill  provides  for  a  permanent  extension  of  the  low- 
income  housing  tax  credit. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  extends  the  credit  for  one  year 
(through  December  31,  1990);  however  the  State  housing  credit  ceil- 
ing applicable  to  any  State  will  equal  $0.9375  multiplied  by  the 
State  population.  The  conference  agreement  also  permits  the  credit 
to  be  claimed  for  eligible  property  financed  with  tax-exempt  bonds 
provided  that:  (i)  the  property  so  financed  is  placed  in  service 
within  two  years  after  the  bonds  are  issued;  and  (ii)  at  least  ten 
percent  of  the  estimated  project  costs  are  incurred  by  the  close  of 
the  calendar  year  in  which  the  bonds  are  issued. 

B.  CARRYOVER  OF  CREDIT  AUTHORITY 

Present  law 

Unused  credit  authority  may  not  be  carried  forward,  nor  may 
one  State's  credit  authority  be  made  available  for  projects  in  an- 
other State. 

House  hill 

The  House  bill  allows  a  one-year  carryforward  of  unused  credit 
authority  by  allocating  agencies. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  Conference  agreement  follows  the  House  bill,  with  an 
amendment  which  increases  an  allocating  agency's  credit  volume 
cap  by  the  amount  of  credit  previously  allocated  to  a  project  that 
does  not  become  a  qualified  low-income  housing  project  within 
specified  time  limits.  In  addition,  any  authority  unused,  by  the  allo- 
cating agency,  after  the  one-year  carryforward  provided  in  the 
House  bill,  is  reallocated  to  other  States  through  a  national  pool  of 
unused  authority.  The  conferees  intend  that  State  housing  credit 
allocations  are  made  to  projects  only  when  there  is  a  reasonable  ex- 
pectation that  the  project  will  be  placed  in  service  within  the  re- 
quired time  period. 
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C.  PAYMENT  OF  CREDIT 

Present  law 

The  owner  of  a  qualifying  property  receives  the  credit  over  10 
years  but  must  maintain  compliance  with  low-income  restrictions 
for  15  years. 

House  bill 

The  House  bill  generally  retains  present  law,  but  allows  the  tax- 
payer to  elect  to  extend  the  period  over  which  the  credit  is  received 
to  15  years  so  that  it  coincides  with  the  compliance  period. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. The  conferees  direct  Treasury  to  issue  guidance  on  recapture 
within  6  months  after  the  date  of  enactment  of  this  legislation. 

D.  CREDIT  RECAPTURE 

Present  law 

The  accelerated  portion  of  the  credit  is  recaptured  if  the  quali- 
fied basis  is  reduced  or  if  the  property  is  disposed  of  without  post- 
ing a  bond  satisfactory  to  Treasury. 

House  bill 

The  House  bill  eliminates  recapture  if  election  of  the  15-year 
credit  period  is  made.  If  noncompliance  occurs,  in  addition  to  elimi- 
nation of  future  credits,  owners  must  pay  penalty  equal  to  one 
year's  credit. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. The  conferees  direct  Treasury  to  issue  guidance  on  recapture 
within  6  months  after  the  date  of  this  legislation. 

E.  EXTENDED  LOW-INCOME  USE  AND  RIGHTS  OF  FIRST  REFUSAL 

Present  law 

A  building  for  which  the  owner  receives  a  credit  allocation  is 
subject  to  a  15-year  compliance  period  during  which  that  part  of 
the  building  for  which  the  credits  are  claimed  must  be  rented  to 
low-income  tenants  at  restricted  rents. 

House  bill 

The  House  bill  provides  that  at  the  end  of  the  initial  compliance 
period:  (1)  the  owner  may  not  evict  low-income  tenants  and  (2)  the 
rents  of  low-income  tenants  must  remain  at  the  levels  which  would 
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be  permissible  if  the  building  was  still  subject  to  the  rules  in  effect 
during  the  compliance  period. 

Also,  the  House  bill  provides  that  the  allowance  by  the  owner  of 
certain  rights  of  first  refusal  to  low-income  tenants  will  not  affect 
tax  benefits  associated  with  the  credit. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. Instead,  the  conference  agreement  requires  a  30-year  ex- 
tended low-income  use  agreement  for  credit  eligibility.  If  the  tax- 
payer is  unable  to  transfer  property  at  the  end  of  the  initial  (15 
year)  compliance  period  for  continued  low-income  use,  the  allocat- 
ing agency,  upon  being  given  written  notice  of  the  taxpayer's 
intent  to  dispose  of  the  property,  is  allowed  one  year  to  find  an  eli- 
gible buyer  at  a  specified  price  based  on  outstanding  indebtedness 
and  investor  equity  contributions.  The  taxpayer  may  trigger  this 
one-year  period  anytime  after  the  14th  year  of  the  compliance 
period.  If  no  such  buyer  is  located,  the  property  may  be  converted 
to  market  rate  use  with  the  qualification  that  existing  low-income 
tenants  may  not  be  evicted  within  three  years  after  the  end  of  the 
compliance  period.  The  conference  agreement  follows  the  House 
bill  on  rights  of  first  refusal. 

F.  ALLOWANCE  OF  CREDIT  FOR  ACQUISITION  OF  EXISTING  PROPERTY  AND 
SUBSTANTIAL  REHABILITATION 

Present  law 

A  70-percent  present  value  credit  may  be  claimed  for  the  taxpay- 
er's basis  in  both  (1)  new  construction  and  (2)  qualified  substantial 
rehabilitation  expenditures  provided  that  the  property  is  not  feder- 
ally subsidized. 

A  30-percent  present  value  credit  may  be  claimed  for  the  taxpay- 
er's basis  in  qualified  acquisition  property.  To  qualify  for  the  acqui- 
sition credit,  substantial  rehabilitation  need  not  be  undertaken. 
The  30-percent  credit  is  also  available  to  federally  subsidized  build- 
ings. 

House  bill 

Under  the  House  bill,  no  credit  is  allowed  for  acquired  properties 
unless  substantial  rehabilitation  is  done.  If  there  is  substantial  re- 
habilitation, then  all  rehabilitation  expenditures  qualify  for  a  70 
percent  credit,  and  other  eligible  acquisition  costs  qualify  for  a  30 
percent  credit. 

The  rehabilitation  expenditures  must  be  on  the  low-income  units 
or  common  areas  substantially  benefiting  them. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  conferees 
intend  that  no  credit  be  allocated  to  an  existing  building  which  is 
not  in  need  of  substantial  rehabilitation. 

(1)  Minimum  qualifying  expenditure 

Present  law 

To  qualify  as  substantial  rehabilitation,  qualifying  expenditures 
must  average  at  least  $2,000  of  qualified  basis  per  low-income  unit, 
but  need  not  be  made  on  the  low-income  units.  Expenses  may  be 
incurred  over  a  24-month  period. 

House  bill 

Increases  the  minimum  qualifying  expenditure  for  substantial  re- 
habilitation from  $2,000  of  qualified  basis  per  low-income  unit  to 
the  greater  of  $3,000  of  qualified  basis  per  low-income  unit  or  10% 
of  unadjusted  basis.  Requires  that  expenditures  be  allocable  to  low- 
income  units.  Credit  periods  for  existing  buildings  do  not  begin 
before  the  first  taxable  year  of  the  credit  period  for  the  rehabilita- 
tion expenditure. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

(2)  Exception  for  buildings  owned  by  governmental  units 
House  bill 

Buildings  which  were  owned  by,  or  on  behalf  of,  a  governmental 
unit  may  continue  to  qualify  for  the  30-percent  present  value  credit 
on  both  qualified  acquisition  property  and  rehabilitation  expenses 
if  rehabilitation  expenditures  average  at  least  $3,000  of  qualified 
basis  per  low-income  unit.  Alternatively,  these  properties  will  be  el- 
igible for  the  70-percent  present  value  credit  on  rehabilitation  ex- 
penses, if  they  satisfy  the  $3,000/10  percent  rule. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

G.  PASSIVE  LOSS  RESTRICTION  ON  CREDIT  USE 

Present  law 

Credits  from  passive  activities  generally  are  limited  to  the  tax  at- 
tributable to  the  passive  activities.  A  special  $25,000  allowance  is 
provided  in  the  case  of  passive  activity  losses  and  the  deduction 
equivalent  amount  of  credits  attributable  to  rental  real  estate  ac- 
tivities. In  the  case  of  low-income  housing  and  rehabilitation  tax 
credits,  the  $25,000  (deduction  equivalent)  amount  is  allowed  re- 
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gardless  of  whether  the  taxpayer  actively  participates  in  the  activi- 
ty, and  is  phased  out  ratably  as  the  taxpayer's  adjusted  gross 
income,  with  certain  modifications,  increases  from  $200,000  to 
$250,000. 

House  bill 

The  $25,000  deduction  equivalent  allowance  is  modified  by  re- 
moving the  $200,000  to  $250,000  adjusted  gross  income  phaseout,  in 
the  case  of  low-income  housing  tax  credits. 

Senate  agreement 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

H.  TAX-EXEMPT  BOND  FINANCED  PROPERTY:  ANNUAL  CREDIT 
LIMITATION 

Present  law 

When  70  percent  or  more  of  the  aggregate  basis  of  a  building  and 
the  land  on  which  it  is  located  is  financed  with  the  proceeds  of  tax- 
exempt  bonds  which  are  subject  to  the  State's  bond  volume  cap  the 
owner  may  claim  the  30-percent  present  value  credit  for  the  entire 
eligible  basis  of  the  building  without  receiving  an  allocation  under 
the  State's  annual  credit  cap. 

House  bill 

The  House  bill  expands  the  present-law  exception  from  the  credit 
allocation  requirement  to  properties  where  50  percent  or  more  of 
the  aggregate  basis  of  the  building  and  the  land  on  which  it  is  lo- 
cated is  financed  by  bonds  subject  to  the  State  bond  volume  cap. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

I.  HIGH-COST  AREAS 

Present  law 

A  maximum  70-percent  present  value  credit  is  available  for  new 
construction  and  substantial  rehabilitation  expenditures. 

House  bill 

The  House  bill  permits  the  State  allocating  agency  to  increase 
the  maximum  credit  (up  to  91-percent  present  value)  available  for 
buildings  in  certain  high-cost  areas. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  respect  to 
high-cost  areas,  with  a  modification  which  extends  the  Secretary  of 
HUD's  authority  to  designate,  as  difficult-to-develop  areas,  certain 
qualified  census  tracts.  Within  such  qualified  census  tracts,  the  eli- 
gible basis  of  a  new  building  or  the  eligible  basis  of  rehabilitation 
expenditures  in  the  case  of  an  existing  building  undergoing  sub- 
stantial rehabilitation  for  depreciation,  as  is  the  case  for  high  cost 
areas. 

A  qualified  census  tract  is  any  census  tract  of  a  metropolitan  sta- 
tistical area  in  which  50  percent  or  more  of  the  households  have  an 
income  which  is  less  than  60  percent  of  the  area  median  gross 
income.  No  more  than  20  percent  of  the  population  of  a  metropoli- 
tan statistical  area  may  be  designated  as  satisfying  the  require- 
ments of  a  qualified  census  tract. 

J.  10-YEAR  RULE 

Present  law 

Generally,  properties  placed  in  service  within  the  last  10  years 
are  ineligible  for  the  credit. 

Exceptions  are  provided  for  buildings  transferred  in  which  the 
new  owner  retains  the  basis  of  the  previous  owner.  When  the 
transferor  is  a  qualified  tax-exempt  organization  or  a  governmental 
entity,  the  10-year  rule  is  applied  by  looking  to  the  placed-in-serv- 
ice  date  of  the  most  recent  taxable  owner. 

In  addition,  exceptions  to  the  10-year  rule  are  provided  (sec. 
42(d))  for  certain  federally  assisted  properties,  a  default  on  which 
would  result  in  a  Federal  Government  budget  outlay. 

House  bill 

The  House  bill  grants  two  new  exceptions  from  the  10-year  rule: 

(1)  for  low-income  buildings  the  mortgages  on  which  are  sub- 
ject to  prepayment  if  the  exception  is  necessary  to  avert  con- 
version of  the  properties  to  market  rate  use;  and 

(2)  for  certain  buildings  acquired  from  failed  financial  insti- 
tutions. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  conferees 
intend  to  clarify  that  the  Resolution  Trust  Corporation  may  satisfy 
the  conservator  or  receiver  requirement  in  the  conference  agree- 
ment. 

K.  CREDIT  AND  HUD  SECTION  8  PROGRAMS 

Present  law 

The  credit  is  available  to  qualifying  properties  which  also  receive 
direct  Federal  assistance  under  HUD  Section  8  programs. 
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House  bill 

The  House  bill  provides  that  only  the  30-percent  credit  is  avail- 
able to  property  receiving  assistance  under  the  HUD  Section  8 
Moderate  Rehabilitation  program. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  denies  any  credit  to  property  receiv- 
ing assistance  under  the  HUD  Section  8  Moderate  Rehabilitation 
program. 

1.  COMPLIANCE  WITH  LOCAL  BUILDING  AND  HEALTH  REGULATIONS 

Present  law 

No  sanction  is  imposed  for  credit  properties  in  violation  of  State 
or  local  health  or  building  codes  or  regulations. 

House  bill 

The  House  bill  provides  that  the  credit  is  not  available  to  proper- 
ties in  violation  of  State  and  local  health  or  building  rules  or  regu- 
lations. If  the  violation  is  corrected  within  a  specified  period  of  its 
report,  the  building  is  treated  as  having  been  in  compliance  not- 
withstanding the  temporary  violation. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

M.  SINGLE  ROOM  OCCUPANCY  UNITS,  TRANSITIONAL  HOUSING  FOR  THE 

HOMELESS 

Present  law 

A  low-income  unit  must  not  be  used  on  a  transient  basis.  A 
single  room  occupancy  unit  is  not  considered  transient  if  the  unit 
is  subject  to  at  least  a  six-month  lease. 

House  bill 

The  House  bill  expands  availability  of  the  credit  to  certain  tran- 
sitional housing  for  the  homeless  by  including  the  portion  of  a 
building  used  to  provide  supportive  services  in  qualified  basis. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  an  amend- 
ment to  clarify  that  month-to-month  leases  do  not  disqualify  single 
room  occupancy  for  the  credit. 
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N.  FOUR-UNIT,  OWNER-OCCUPIED  STRUCTURES 

Present  law 

Owner-occupied  buildings  with  four  or  fewer  units  are  ineligible 
for  the  credit. 

House  bill 

The  House  bill  expands  eligibility  for  the  credit  to  owner-occu- 
pied buildings  having  four  or  fewer  units.  The  expansion  only  ap- 
plies to  acquisition  and  rehabilitation  of  buildings  pursuant  to  a  de- 
velopment plan  sponsored  by  a  State  or  local  government  or  quali- 
fied non-profit. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

O.  SPECIAL  NEEDS  SERVICES 

Present  law 

Non-housing  services  may  be  provided  to  tenants  in  rent-restrict- 
ed units  on  an  optional  basis.  If  such  services  are  mandatory  and 
paid  for  by  the  tenant,  charges  for  them  are  deemed  added  to 
rental  charges  and  are  subject  to  the  30-percent  gross  rent  restric- 
tion. 

House  bill 

No  provision. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  amends  the  definition  of  gross  rent  to 
exclude  certain  fees  for  supportive  services  which  are  paid  to  the 
owner  of  the  unit  by  a  government  program  or  501(c)(3)  organiza- 
tion. To  qualify  for  the  exclusion  (1)  the  fees  must  be  paid  under  a 
program  which  provides  assistance  for  rent  and  (2)  the  amount  of 
the  assistance  provided  for  rent  is  not  separable  from  the  amount 
of  the  assistance  provided  for  supportive  services. 

P.  SCATTERED  SITE  PROJECTS 

Present  law 

All  units  in  a  project  must  be  located  on  contiguous  geographic 
sites. 

House  bill 

The  House  bill  treats  scattered  site  housing  as  one  project  if  100 
percent  of  dwelling  units  are  qualified  low-income  units  and  there 
is  common  plan  of  financing. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

Q.  CREDITS  ALLOCATED  TO  PROJECTS 

Present  law 

Credits  are  allocated  to  buildings,  although  compliance  is  deter- 
mined on  a  project  basis. 

House  bill 

The  House  bill  allows  an  allocation  of  credit  on  a  project,  rather 
than  a  building,  basis. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  conferees 
intend  that  each  building  will  still  be  assigned  a  separate  building 
identification  number  (B.I.N.)  and  a  separate  Form  8609. 

R.  DETERMINATION  OF  ELIGIBLE  BASIS 

Present  law 

For  the  new  construction  credit,  eligible  basis  is  determined 
when  the  property  is  placed-in-service.  For  the  acquisition  and  sub- 
stantial rehabilitation  credits,  eligible  basis  is  determined  at  the 
end  of  the  first  taxable  year  of  the  credit  period.  This  determina- 
tion will  be  made  before  depreciation  is  taken  into  account. 

House  bill 

The  House  bill  provides  that  the  determination  of  eligible  basis 
for  all  credits  is  made  at  the  end  of  the  first  taxable  year  of  the 
credit  period.  This  determination  will  be  made  before  depreciation 
is  taken  into  account. 

Eligible  basis  includes  proceeds  of  loans  made  through  HUD 
Community  Development  Block  Grants. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  an  amend- 
ment to  make  the  provision  relating  to  determination  of  eligible 
basis  effective  as  if  included  in  the  Tax  Reform  Act  of  1986.  The 
conference  agreement  follows  the  House  bill  on  the  treatment  of 
HUD  Community  Development  Block  Grants. 
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S.  DETERMINATION  OF  RENT  FOR  RENT-RESTRICTED  UNITS 

Present  law 

Maximum  allowable  rents  for  rent-restricted  units  are  deter- 
mined by  30  percent  of  qualifying  income  limitation  adjusted  for 
family  size. 

House  bill 

The  House  bill  uses  apartment  size  rather  than  family  size  of  oc- 
cupants for  determination  of  gross  rent  limitation.  Also,  actual 
family  size  is  used  as  the  basis  for  determination  of  qualification  as 
a  low-income  tenant. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

T.  RENT  FLOORS 

Present  law 

For  rent-restricted  units,  the  rent  is  determined  by  taking  30  per- 
cent of  the  qualifying  income  limitation.  Annually,  as  the  qualify- 
ing income  limitation  changes,  the  allowable  rent  may  change. 

House  bill 

The  House  bill  sets  the  initial  monthly  rental  payment  as  the 
minimum  rental  payment  for  the  compliance  period  at  the  owner's 
option. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  provision. 

U.  RENTS  FOR  PREVIOUSLY  QUALIFYING  TENANTS  WHOSE  INCOMES  NOW 
EXCEED  THE  QUALIFYING  INCOME  LIMITATIONS 

Present  law 

A  tenant  who  qualified  for  a  rent-restricted  unit  may  continue  to 
be  deemed  to  qualify  even  if  his  or  her  income  grows  to  as  much  as 
140  percent  of  the  qualifying  income  limitation.  When  the  income 
of  a  tenant  in  a  qualified  rent  restricted  unit  exceeds  140  percent 
of  the  qualifying  income  limitation  that  unit  ceases  to  be  a  quali- 
fied low-income  unit  and  the  rent  restrictions  under  the  credit  no 
longer  apply. 

The  maximum  allowable  rent  on  rent  restricted  units  is  deter- 
mined by  30  percent  of  the  qualifying  income  limitation. 

House  bill 

For  tenants  of  rent  restricted  units  with  incomes  in  excess  of  100 
percent  but  less  than  140  percent  of  the  qualifying  income  limita- 
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tion,  rents  may  exceed  30  percent  of  the  qualifying  income  limita- 
tion by  10  cents  for  each  dollar  of  the  tenants  income  in  excess  the 
qualifying  income  limitation. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  provides  that  when  the  income  of  a 
tenant  in  a  qualified  rent-restricted  unit  exceeds  140  percent  of  the 
qualifying  income  limitation  that  unit  ceases  to  be  a  qualified  low- 
income  unit,  but  the  rent  restriction  under  the  credit  will  continue 
to  apply  until  the  tenant  vacates  the  unit. 

V.  DETERMINATION  OF  GROSS  INCOME 

Present  law 

Section  7872  recharacterizes  certain  loans  with  below-market  in- 
terest rates  for  Federal  income  tax  purposes.  A  certain  non-interest 
bearing  deposit  by  a  tenant  with  a  continuing  care  facility  general- 
ly would  be,  but  for  an  exception  to  section  7872,  treated  by  the 
tenant  as  a  debt  obligation  on  which  the  tenant  receives  taxable 
interest  income. 

House  bill 

The  House  bill  provides  that  income  excluded  under  the  special 
exception  to  the  below-market  rate  interest  rules  for  deposits  in 
qualified  continuing  care  facilities  is  to  be  taken  into  account  in  de- 
termining the  income  of  the  tenant  for  purposes  of  the  income  eli- 
gibility rules  of  the  low-income  housing  credit. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

W.  DEEP  RENT  SKEWING 

Present  law 

To  qualify  under  the  deep  rent  skewing  exception,  at  least  15 
percent  of  the  low-income  units  must  be  occupied  by  tenants  whose 
incomes  do  not  exceed  40  percent  of  area  median  income,  the  rents 
on  such  units  must  be  restricted  to  30  percent  of  the  qualifying 
income  limitation,  and  rents  on  the  market  rate  units  must  be  at 
least  300  percent  of  rents  charged  on  comparable  rent  restricted 
units. 

House  bill 

The  House  bill  liberalizes  the  deep  rent  skewing  rules  by  chang- 
ing 300  percent  to  200  percent. 

Senate  amendment 
No  provision. 
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Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

X.  AT-RISK  RULE  FOR  QUALIFIED  NONPROFIT  ORGANIZATIONS 

Present  law 

Present  law  treats  as  an  amount  at-risk  certain  nonrecourse  fi- 
nancing provided  by  a  qualified  nonprofit  organization,  provided 
that  certain  requirements  are  met,  including  that  the  financing  is 
repaid  within  90  days  after  the  end  of  the  15-year  compliance 
period. 

House  bill 

No  provision. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  expands  the  present  law  at-risk  rules 
for  property  financed  by  qualified  nonprofit  organizations  by  delay- 
ing the  deadline  for  full  repayment  of  such  financing  to  conform  to 
extended  use  period  (desribed  in  8.e.  above). 

Y.  STATE  PLANS 

Present  law 

Credits  are  allocated  by  State  allocating  agencies. 
House  bill 

The  House  bill  mandates  the  development  of  a  plan  of  allocation 
by  State  allocating  agencies. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

Z.  ALLOCATION  OF  ONLY  NECESSARY  CREDITS 

Present  law 

For  new  or  substantially  rehabilitated  property,  allocating  agen- 
cies may  allocate  up  to  a  70-percent  present  value  credit.  For  acqui- 
sition property  and  Federally-subsidized  property,  the  allocating 
agency  may  allocate  up  to  a  30-percent  present  value  credit. 

House  bill 

The  House  bill  mandates  that  credit  allocations  to  a  building  not 
exceed  the  level  necessary  for  the  financial  feasibility  of  the 
project. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  conferees 
intend  allocating  agencies  use  good  faith  efforts  to  allocate  credits 
only  to  projects  which  can  be  reasonably  expected  to  utilize  such 
credits. 

AA.  PROJECT  EVALUATION 

Present  law 

Allocating  agencies  may  use  any  guidelines  they  choose  to  allo- 
cate credits  to  eligible  properties. 

House  bill 

The  House  bill  mandates  State  allocating  agency  evaluation  of 
each  credit  project  according  to  pre-established  criteria.  Qualified 
allocation  plan  must  give  highest  priority  to  projects  with  the 
lowest  percentage  of  costs  attributable  to  intermediaries. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill,  with 
three  amendments:  (1)  the  House  bill  selection  criteria  are  expand- 
ed to  include  consideration  of  local  tax-exempt  organizations,  and 
the  preferential  treatment  of  persons  on  a  public  housing  waiting 
list;  (2)  allocation  plans  should  give  the  highest  priority  to  projects 
with  the  lowest  percentage  of  intermediary  costs  unless  granting 
this  priority  would  impede  the  development  of  projects  in  certain 
hard-to-develop  areas.  Hard-to-develop  areas  include  certain  urban 
areas  where  costs  of  intermediation  might  reasonably  be  higher 
than  elsewhere.  The  conferees  recoginize  that  evaluating  projects 
for  feasibility  and  long-term  viability  in  awarding  the  credit  is  not 
an  exact  science.  Credit  agencies  are  expected  to  exercise  sound 
judgement  based  on  the  information  available  in  determining  the 
amount  of  credit  to  be  awarded.  This  determination  is  not  a  war- 
ranty that  the  project  should  be  undertaken  by  the  developer  or  in- 
volves no  risk  to  the  investor.  The  conferees  also  intend  that  if  an 
allocating  agency  becomes  aware  that  a  project  is  not  in  compli- 
ance, the  agency  shall  report  this  noncompliance  to  the  IRS. 

BB.  SEMIANNUAL  DETERMINATION  OF  CREDIT  PERCENTAGE 

Present  law 

Credit  percentages  are  determined  monthly  by  the  Secretary. 
House  bill 

The  House  bill  determines  credit  percentages  on  a  semi-annual, 
rather  than  a  monthly,  basis. 

Senate  amendment 
No  provision. 


539 


Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

CC.  ADMINISTRATION  PROVISIONS 

Present  law 

Present  law  requires  that  credit  forms  be  filed  within  90  days 
after  the  end  of  each  taxable  year  in  the  credit  period. 

House  bill 

The  House  bill  allows  the  taxpayer  to  file  credit  forms  on  the 
same  day  as  required  for  filing  tax  returns. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

DD.  EFFECTIVE  DATE 

Present  law 

The  credit  is  scheduled  to  expire  after  December  31,  1989. 
House  bill 

The  House  bill  is  generally  effective  for  determinations  made 
under  section  42  of  the  IRC  with  respect  to  housing  credit  dollar 
amounts  allocated  from  State  housing  credit  ceilings  for  calendar 
years  after  1989.  For  projects  not  subject  to  the  credit  allocation 
limits,  the  provision  generally  applies  to  buildings  placed  in  service 
after  December  31,  1989. 

The  provision  relating  to  the  $25,000  allowance  under  the  passive 
loss  rules  is  effective  for  property  placed  in  service  after  December 
31,  1989.  If  the  property  is  held  through  a  partnership  or  other 
passthrough  entity,  the  taxpayer's  interest  in  the  partnership  or 
other  passthrough  entity  must  have  been  acquired  after  December 
31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  an  amend- 
ment that  the  provision  relating  to  determination  of  eligible  basis 
is  effective  as  if  passed  as  part  of  the  Tax  Reform  Act  of  1986. 

9.  Research  and  Experimentation  Tax  Credit 

Present  law 

INCREMENTAL  CREDIT 

General  rule. — A  20-percent  tax  credit  is  allowed  for  qualified  re- 
search expenditures  incurred  by  a  taxpayer  in  carrying  on  a  trade 
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or  business.  Except  for  certain  university  basic  research  payments, 
the  credit  applies  only  to  the  extent  that  the  taxpayer's  qualified 
research  expenditures  for  the  current  taxable  year  exceed  the  aver- 
age amount  of  the  taxpayer's  yearly  qualified  research  expendi- 
tures in  the  "base  period,"  meaning  the  preceding  three  taxable 
years. 

The  credit  is  scheduled  to  expire  after  December  31,  1989. 

Base  limitation. — The  amount  of  base-period  research  expendi- 
tures is  treated  as  equal  to  at  least  50  percent  of  the  taxpayer's 
qualified  research  expenditures  for  the  current  year. 

Trade  or  business  limitation. — Research  expenditures  of  a  tax- 
payer are  eligible  for  the  credit  only  if  paid  or  incurred  in  a  par- 
ticular trade  or  business  already  being  carried  on  by  the  taxpayer. 

Eligible  expenditures. — Research  expenditures  eligible  for  the  20- 
percent  incremental  credit  consist  of  (1)  "in-house"  expenditures  by 
the  taxpayer  for  research  wages  and  supplies  used  in  research;  (2) 
certain  time-sharing  costs  for  computer  use  in  research;  and  (3)  65 
percent  of  amounts  paid  by  the  taxpayer  for  contract  research  con- 
ducted on  the  taxpayer's  behalf. 

Expenditures  attributable  to  research  which  is  conducted  outside 
the  United  States  do  not  enter  into  the  credit  computation.  In  addi- 
tion, the  credit  is  not  available  for  research  in  the  social  sciences, 
arts,  or  humanities,  nor  is  it  available  for  research  to  the  extent 
funded  by  any  grant,  contract,  or  otherwise  by  another  person  (or 
governmental  entity). 

Aggregation  rules  and  changes  in  business  ownership. — To  pre- 
vent artificial  increases  in  research  expenditures  by  shifting  ex- 
penditures among  commonly  controlled  or  otherwise  related  per- 
sons, research  expenditures  of  the  taxpayer  are  aggregated  with  re- 
search expenditures  of  certain  related  persons  for  purposes  of  com- 
puting any  allowable  credit. 

Special  rules  apply  for  computing  the  credit  when  a  business 
changes  hands,  under  which  qualified  research  expenditures  for  pe- 
riods prior  to  the  change  of  ownership  generally  are  treated  as 
transferred  with  the  trade  or  business  which  gave  rise  to  those  ex- 
penditures. 

UNIVERSITY  BASIC  RESEARCH  CREDIT 

In  addition  to  the  20-percent  incremental  credit,  there  is  a  20- 
percent  tax  credit  for  certain  corporate  expenditures  for  university 
basic  research.  This  credit  applies  to  the  excess  of  (1)  100  percent  of 
corporate  cash  expenditures  (including  grants  or  contributions) 
paid  for  university  basic  research  over  (2)  the  sum  of  (a)  the  greater 
of  two  fixed  research  floors  plus  (b)  an  amount  reflecting  any  de- 
crease in  nonresearch  giving  to  universities  by  the  corporation  as 
compared  to  such  giving  during  a  fixed-base  period,  as  adjusted  for 
inflation. 

This  credit  also  is  scheduled  to  expire  after  December  31,  1989. 

RELATION  OF  CREDIT  TO  SECTION  174  DEDUCTION 

For  taxable  years  beginning  after  1988,  the  amount  of  any  deduc- 
tion allowable  to  a  taxpayer  under  section  174  or  any  other  provi- 
sion for  qualified  research  expenditures  is  reduced  by  an  amount 
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equal  to  50  percent  of  the  taxpayer's  research  credit  determined  for 
that  year. 

House  bill 

INCREMENTAL  CREDIT:  SALES  RATIO  R&E  TAX  CREDIT 

General  rule 

A  20-percent  tax  credit  is  allowed  to  the  extent  that  a  taxpayer's 
qualified  research  expenditures  for  the  current  year  exceed  its  base 
amount  for  that  year.  The  credit  is  made  permanent. 

The  base  amount  for  the  current  year  is  computed  by  multiply- 
ing the  taxpayer's  "fixed-base  percentage"  by  the  average  amount 
of  the  taxpayer's  gross  receipts  for  the  three  preceding  years. 

Fixed-base  percentage 

Existing  firms. — If  a  taxpayer  both  incurred  qualified  research 
expenses  and  had  gross  receipts  1  during  each  of  at  least  three 
years  from  1983  to  1988,  then  its  "fixed-base  percentage"  is  the 
ratio  that  its  total  qualified  research  expenses  for  any  five  years 
selected  by  the  taxpayer  during  the  1983-88  period  bears  to  its 
total  gross  receipts  for  the  five  years  selected  (subject  to  a  maxi- 
mum ratio  of  .20,  as  described  below). 

Start-up  companies. — If  a  taxpayer  did  not  both  incur  qualified 
research  expenses  and  have  gross  receipts  during  each  of  at  least 
three  years  between  1983-1988,  then  for  each  of  its  first  five  tax- 
able years  after  1989  in  which  it  incurs  qualified  research  ex- 
penses, the  taxpayer  is  assigned  a  fixed-base  percentage  of  .03. 

After  its  first  five  taxable  years  after  1989  in  which  it  incurs 
qualified  research  expenses,  a  start-up  firm's  fixed-base  percentage 
is  computed  as  follows:  (1)  for  the  firm's  sixth  year,  its  fixed-base 
percentage  is  equal  to  one-sixth  of  its  qualified  research-to-gross  re- 
ceipts ratio  for  its  fourth  and  fifth  years;  (2)  for  the  firm's  seventh 
year,  its  fixed-base  percentage  is  one-third  of  its  ratio  for  its  fifth 
and  sixth  years;  (3)  for  the  firm's  eighth  year,  its  fixed-base  per- 
centage is  one-half  of  its  ratio  for  its  fifth  through  seventh  years; 
(4)  for  the  firm's  ninth  year,  its  fixed-base  percentage  is  two-thirds 
of  its  ratio  for  its  fifth  through  eighth  years;  (5)  for  the  firm's  tenth 
year,  its  fixed-base  percentage  is  five-sixths  of  its  ratio  for  its  fifth 
through  ninth  years;  and  (6)  after  a  firm's  tenth  year,  its  fixed-base 
percentage  is  its  actual  qualified  research-to-gross  receipts  ratio  for 
five  years  selected  by  the  firm  from  its  fifth  through  tenth  years. 

Maximum  fixed-base  percentage. — In  no  event  will  a  taxpayer's 
fixed-base  percentage  exceed  .20. 

Base  limitation 

As  under  current  law,  a  taxpayer's  base  may  not  be  less  than  a 
certain  percentage  of  current-year  qualified  research  expenditures. 
The  base  limitation  percentage  is  50  percent  for  taxable  years  be- 
ginning in  1990;  55  percent  for  taxable  years  beginning  in  1991;  60 
percent  for  taxable  years  beginning  in  1992;  65  percent  for  taxable 


1  The  Treasury  Department  is  authorized  to  prescribe  regulations  providing  that  de  minimus 
amounts  of  qualified  research  expenses  and  gross  receipts  may  be  disregarded  (including  under 
the  start-up  company  rules  described  infra.) 
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years  beginning  in  1993;  70  percent  for  taxable  years  beginning  in 
1994;  and  75  percent  for  taxable  years  beginning  in  1995  or  later.2 

Trade  or  business  limitation 

A  taxpayer  is  treated  as  meeting  the  trade  or  business  require- 
ment with  respect  to  in-house  research  expenses  if,  at  the  time 
such  in-house  research  expenses  are  incurred,  the  principal  pur- 
pose of  the  taxpayer  in  making  such  expenditures  is  to  use  the  re- 
sults of  the  research  in  the  active  conduct  of  a  future  trade  or  busi- 
ness of  the  taxpayer  or  certain  related  taxpayer. 

Consistent  treatment  of  research  expenses 

Qualified  research  expenses  taken  into  account  in  computing  a 
taxpayer's  fixed-base  percentage  are  to  be  determined  on  a  basis 
which  is  consistent  with  the  determination  of  qualified  research  ex- 
penses for  the  current  year. 

Treasury  Department  study 

The  Treasury  Department  is  required  to  conduct  a  study  during 
each  5-year  period  beginning  on  January  1,  1990,  to  determine 
whether  revenue  losses  from  the  credit  are  consistent  with  the  pro- 
jections, to  evaluate  whether  the  rules  for  computing  the  base  for 
start-up  firms  are  appropriate  in  view  of  actual  trends  in  qualified 
research  expenditures  and  gross  receipts  of  those  firms,  and  to  ana- 
lyze the  effectiveness  of  the  credit  in  promoting  research. 

Eligible  expenditures 

The  expenditures  eligible  for  the  credit  are  the  same  as  under 
present  law. 

Aggregation  rules  and  changes  in  business  ownership 

The  rules  relating  to  aggregation  of  related  persons  and  changes 
in  business  ownership  are  the  same  as  under  present  law,  with  the 
modification  that  when  a  business  changes  hands,  qualified  re- 
search expenses  and  gross  receipts  for  periods  prior  to  the  change 
of  ownership  are  treated  as  transferred  with  the  trade  or  business 
which  gave  rise  to  those  expenditures  and  receipts  for  purposes  of 
recomputing  a  taxpayer's  fixed-base  percentage. 

In  addition,  the  bill  provides  that  a  foreign  affiliate's  gross  re- 
ceipts which  are  not  effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States  do  not  enter  into  the  compu- 
tation of  the  credit. 

UNIVERSITY  BASIC  RESEARCH  CREDIT 

The  university  basic  research  credit  is  permanently  extended. 

RELATION  OF  CREDIT  TO  SECTION  174  DEDUCTION 

The  amount  of  any  deduction  allowable  to  a  taxpayer  under  sec- 
tion 174  or  any  other  provision  for  qualified  research  expenditures 


2  Start-up  firms  (i.e.,  firms  deemed  to  have  a  fixed-base  percentage  of  .03)  are  subject  to  a  base 
limitation  of  65  percent  for  taxable  years  beginning  in  1990  through  1993,  70  percent  for  taxable 
years  beginning  in  1994;  and  75  percent  for  taxable  years  beginning  in  1995  or  later. 
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is  reduced  by  an  amount  equal  to  100  percent  of  the  taxpayer's  re- 
search credit  determined  for  that  year. 

The  bill  clarifies  that  research  expenses  are  deductible  under  sec- 
tion 174  only  to  the  extent  that  they  are  reasonable  under  the  cir- 
cumstances. 

Effective  date 

The  provisions  are  effective  for  taxable  years  beginning  after  De- 
cember 31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill,  with 
the  following  modifications: 

INCREMENTAL  CREDIT:  SALES  RATIO  R&E  TAX  CREDIT 

General  rule 

A  20-percent  tax  credit  is  allowed  to  the  extent  that  a  taxpayer's 
qualified  research  expenditures  for  the  current  year  exceed  its  base 
amount  for  that  year.  The  credit  will  not  apply  to  amounts  paid  or 
incurred  after  December  31,  1990,  and  a  special  rule  applies  in  the 
case  of  any  taxable  year  which  begins  before  October  1,  1990,  and 
ends  after  September  30,  1990.  Under  this  rule,  the  amount  treated 
as  a  taxpayer's  qualified  research  expenses  for  the  taxable  year  is 
the  amount  which  bears  the  same  ratio  to  the  amount  otherwise 
constituting  qualified  research  expenses  as  the  number  of  days  in 
such  taxable  year  before  October  1,  1990,  bears  to  the  total  number 
of  days  in  such  taxable  year  before  January  1,  1991. 

The  base  amount  for  the  current  year  is  computed  by  multiply- 
ing the  taxpayer's  "fixed-base  percentage"  by  the  average  amount 
of  the  taxpayer's  gross  receipts  for  the  four  preceding  years. 

Fixed-base  percentage 

Existing  firms. — If  a  taxpayer  both  incurred  qualified  research 
expenses  and  had  gross  receipts  3  during  each  of  at  least  three 
years  from  1984  to  1988,  then  its  "fixed-base  percentage"  is  the 
ratio  that  its  total  qualified  research  expenses  for  the  1984-88 
period  bears  to  its  total  gross  receipts  for  this  period  (subject  to  a 
maximum  ratio  of  .16,  as  described  below). 

Start-up  companies. — If  a  taxpayer  did  not  both  incur  qualified 
research  expenses  and  have  gross  receipts  during  each  of  at  least 
three  years  between  1984-1988,  then  it  is  assigned  a  fixed-base  per- 
centage of  .03. 

Maximum  fixed-base  percentage. — In  no  event  will  a  taxpayer's 
fixed-base  percentage  exceed  .16. 


3  The  Treasury  Department  is  authorized  to  prescribe  regulations  providing  that  de  minimis 
amounts  of  qualified  research  expenses  and  gross  receipts  may  be  disregarded. 
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Base  limitation 

As  under  current  law,  a  taxpayer's  base  amount  may  not  be  less 
than  50  percent  of  its  current-year  qualified  research  expenditures. 

Trade  or  business  limitation 

The  conference  agreement  follows  the  House  bill. 

Consistent  treatment  of  research  expenses 

The  conference  agreement  follows  the  House  bill,  with  the  modi- 
fication that  the  Treasury  Department  is  granted  authority  to  pre- 
scribe regulations  to  prevent  distortions  in  calculating  a  taxpayer's 
qualified  research  expenses  or  gross  receipts  due  to  a  change  in  ac- 
counting methods  used  by  the  taxpayer  between  the  current  year 
and  a  year  taken  into  account  in  computing  the  taxpayer's  fixed- 
base  percentage. 

Treasury  Department  study 

The  conference  agreement  does  not  provide  for  a  Treasury  De- 
partment study. 

Eligible  expenditures 
The  conference  agreement  follows  the  House  bill. 

Aggregation  rules  and  changes  in  business  ownership 
The  conference  agreement  follows  the  House  bill. 

UNIVERSITY  BASIC  RESEARCH  CREDIT 

The  university  basic  research  credit  is  extended  through  Decem- 
ber 31,  1990. 

RELATION  OF  CREDIT  TO  SECTION  174  DEDUCTION 

The  conference  agreement  follows  the  House  bill. 
Effective  date 

The  provisions  are  effective  for  taxable  years  beginning  after  De- 
cember 31,  1989. 

10.  Allocation  and  Apportionment  of  Research  and  Experimental 

Expenditures 

Present  law 

Pursuant  to  Treasury  regulations  which  were  promulgated  in 
1977,  research  and  experimental  expenditures  are  generally  allo- 
cated as  follows:  (1)  expenses  for  research  that  is  undertaken  solely 
to  meet  legal  requirements  imposed  by  a  government  and  which 
cannot  reasonably  be  expected  to  generate  income  (beyond  de  mini- 
mis amounts)  outside  that  government's  jurisdiction  are  allocated 
solely  to  income  from  sources  within  that  jurisdiction;  and  (2)  re- 
maining research  expenses  are  generally  apportioned  to  foreign 
source  income  based  on  either  (a)  gross  sales,  except  that  a  taxpay- 
er using  this  method  may  first  apportion  at  least  30  percent  of  such 
expenses  exclusively  to  the  source  where  over  50%  of  the  taxpay- 
er's research  is  performed;  or  (b)  gross  income,  except  that  ex- 
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penses  apportioned  to  U.S.  and  foreign  income,  except  that  ex- 
penses apportioned  to  U.S.  and  foreign  source  income  using  a  gross 
income  method  can  not  be  less  than  50%  of  the  respective  portions 
that  would  be  apportioned  to  each  income  grouping  using  a  combi- 
nation of  the  sales  and  place-of-performance  methods. 

House  bill 

The  House  bill  generally  allocates  research  and  experimental  ex- 
penditures as  follows:  (1)  expenses  for  research  that  is  undertaken 
solely  to  meet  legal  requirements  imposed  by  a  government  are  al- 
located in  the  same  manner  as  under  present  law;  (2)  remaining  re- 
search expenses  which  are  conducted  in  the  United  States  are  allo- 
cated 64  percent  to  U.S.  source  income,  and  such  expenses  which 
are  conducted  outside  of  the  United  States  are  allocated  64  percent 
to  foreign  source  income;  and  (3)  remaining  research  expenses  are 
allocated  and  apportioned  on  the  basis  of  either  sales  or  gross 
income.  If  gross  income  is  used,  however,  the  amount  apportioned 
to  foreign  source  income  can  be  less  than  30  percent  of  the  amount 
that  would  be  so  apportioned  under  the  sales  method. 

Research  expenses  incurred  by  U.S.  persons  for  activities  con- 
ducted in  space,  in  Antarctica,  or  on  or  under  water  not  within  the 
jurisdiction  (as  recognized  by  the  United  States)  of  a  foreign  coun- 
try, U.S.  possession,  or  the  United  States,  are  allocated  and  appor- 
tioned in  the  same  manner  as  if  they  were  attributable  to  activities 
conducted  in  the  United  States.  Such  expenses  incurred  by  foreign 
persons  are  allocated  and  apportioned  as  if  they  were  attributable 
to  activities  conducted  outside  the  United  States. 

The  provision  is  effective  for  taxable  years  beginning  after 
August  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
provision  is  effective  only  for  the  taxpayer's  first  taxable  year  be- 
ginning after  August  1,  1989  and  before  August  2,  1990,  and  applies 
only  to  that  portion  of  research  expenses  treated  as  having  been 
paid  or  incurred  during  the  first  nine  months  of  the  first  taxable 
year  beginning  after  August  1,  1989  and  before  August  2,  1990.  In 
determining  which  research  expenses  for  that  year  are  treated  as 
paid  or  incurred  in  the  first  nine  months  of  the  year,  research  ex- 
penses are  treated  as  if  paid  or  incurred  ratably  throughout  the 
taxable  year. 

B.  Corporate  Provisions 

1.  Treatment  of  Distributions  by  Certain  Corporations  Filing 
Consolidated  Returns 

Present  law 

A  distribution  from  a  corporation  is  generally  treated  as  a  divi- 
dend to  the  extent  of  the  distributing  corporation's  current  or  accu- 
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mulated  earnings  and  profits.  A  dividend  received  by  a  corporation 
is  generally  eligible  for  the  dividends  received  deduction. 

Under  the  consolidated  return  regulations,  the  taxable  income  of 
a  group  of  affiliated  corporations  is  generally  computed  as  the  sum 
of  the  taxable  incomes  and  losses  of  all  members  of  the  group. 
However,  the  earnings  and  profits  of  each  member  of  the  group 
generally  is  computed  on  a  separate  company  basis  (and  adjusted 
for  that  member's  allocable  share  of  the  undistributed  earnings 
and  profits  of  lower  tier  members). 

Thus,  a  distribution  to  a  nonmember  shareholder  from  a  member 
corporation  that  joins  in  the  filing  of  a  consolidated  return  may  be 
a  dividend  (because  such  distribution  is  from  the  distributor's  sepa- 
rate company  earnings  and  profits),  even  though  such  earnings 
were  not  subject  to  Federal  income  tax  (because  such  earnings 
were  offset  by  losses  from  other  members  of  the  group). 

House  bill 

General  description 

The  House  bill  requires  earnings  and  profits  to  be  computed  on  a 
consolidated  basis  for  purposes  of  determining  whether  any  distri- 
bution from  a  member  of  the  group  to  a  nonmember  shareholder  is 
a  dividend. 

Determination  whether  a  distribution  is  a  dividend 

A  distritbution  to  a  nonmember  shareholder  by  a  member  of  an 
affiliated  group  of  corporations  filing  a  consolidated  return  with  re- 
spect to  stock  issued  after  July  10,  1989,  will  be  considered  a  divi- 
dend to  the  extent  such  distribution  is  from  the  consolidated  earn- 
ings and  profits  of  the  group  for  periods  after  July  10,  1989,  or  the 
separately  computed  earnings  and  profits  of  the  distributing  corpo- 
ration. For  this  purpose,  separately  computed  earnings  and  profits 
means  (1)  the  pre-July  10,  1989  affiliated  earnings  and  profits  of 
the  distributor  and  (2)  the  earnings  and  profits  of  the  distributor 
before  it  became  a  member  of  the  group. 

Effective  date 

The  provision  is  generally  effective  for  distributions  after  July 
10,  1989,  but  does  not  apply  to  distributions  with  respect  to  subsidi- 
ary stock  issued  before  that  date,  or  after  that  date  pursuant  to  a 
binding  written  contract.  Auction  rate  preferred  stock  is  not  con- 
sidered issued  at  the  time  of  each  auction. 

The  provision  does  not  apply  to  auction  rate  preferred  stock 
issued  no  later  than  30  days  after  enactment  of  the  provision  if  the 
issuing  subsidiary  was  incorporated  and  a  rating  agency  was  re- 
tained for  the  purpose  of  issuing  such  stock,  prior  to  July  10,  1989. 

Grandfathered  stock  ceases  to  be  grandfathered  in  the  case  of 
certain  transactions  in  which  the  subsidiary  leaves  the  group.  An 
election  is  available  to  recompute  earnings  and  profits  for  periods 
prior  to  July  11,  1989. 
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Senate  amendment 

General  description 

The  Senate  amendment  provides  that  a  portion  of  certain  divi- 
dends from  the  current  earnings  and  profits  of  a  subsidiary  of  an 
affiliated  group  filing  a  consolidated  return  will  not  be  eligible  for 
the  dividends  received  deduction  to  the  extent  the  earnings  of  such 
subsidiary  were  not  subject  to  tax  because  of  losses  or  credits  of 
other  members  of  the  group.  The  provision  applies  only  to  divi- 
dends on  subsidiary  nonvoting  preferred  stock  that  is  not  treated 
as  stock  in  measuring  whether  the  group's  stock  ownership  is  suffi- 
cient to  permit  a  consolidated  return  to  be  filed  ("section  1504(a)(4) 
stock"). 

Determination  whether  a  dividend  is  eligible  for  the  divi- 
dends received  deduction 

The  portion  of  a  dividend  with  respect  to  the  section  1504(a)(4) 
stock  of  a  subsidiary  member  of  an  affiliated  group  filing  a  consoli- 
dated return  that  is  not  eligible  for  the  dividends  received  deduc- 
tion is  determined  by  applying  a  fraction  to  the  lesser  of  (1)  the 
amount  of  the  dividend  from  the  current  earnings  and  profits  of 
the  distributor  or  (2)  the  consolidated  loss  offset.  The  numerator  of 
the  faction  is  the  consolidated  loss  offset  and  the  denominator  is 
the  separately  computed  taxable  income  of  the  distributor. 

For  this  purpose,  the  consolidated  loss  offset  is  the  sum  of  certain 
losses  and  deduction  equivalents  of  certain  credits  (not  including 
the  foreign  tax  credit)  from  other  members  of  the  group  that  offset 
the  separately  computed  taxable  income  of  the  distributor. 

The  separately  computed  taxable  income  of  the  distributing  cor- 
poration is  the  income  of  that  corporation  computed  as  if  it  were 
not  a  member  of  an  affiliated  group. 

Effective  date 

The  provision  is  effective  for  distributions  after  October  2,  1989, 
with  respect  to  subsidiary  section  1504(aX4)  stock  issued  after  that 
date  unless  pursuant  to  a  binding  written  contract  in  effect  on  such 
date.  Auction  rate  preferred  stock  is  not  considered  issued  at  the 
time  of  each  auction. 

Grandfathered  stock  ceases  to  be  grandfathered  in  certain  cases 
where  the  issuing  corporation  leaves  or  joins  a  consolidated  group 
or  where  stock  is  retired  or  repurchased  unless  pursuant  to  a  bind- 
ing contract  to  reissue. 

Conference  agreement 

Overview 

The  conference  agreement  generally  follows  the  approach  of  the 
Senate  amendment,  with  modifications. 

Instead  of  denying  the  dividends  received  deduction  where 
income  with  respect  to  amounts  distributed  on  section  1504(aX4) 
stock  of  a  subsidiary  is  not  subject  to  tax  because  of  offsets  by 
losses  or  credits  of  other  group  members,  the  conference  agreement 
provides  that  the  group  must  compute  its  tax  without  permitting 
such  offsets.  The  agreement  adopts  this  modification  in  part  be- 
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cause  of  concern  that  denying  the  dividends  received  deduction 
under  the  approach  of  the  Senate  amendment  may  be  difficult  to 
administer  where  the  payor  and  payee  corporations  have  different 
taxable  years  or  there  are  subsequent  audit  adjustments  to  the 
payor's  tax  liability.  For  example,  where  the  payee's  tax  return  is 
due  prior  to  the  payor's  return,  the  payee  would  be  required  under 
the  Senate  amendment  to  determine  and  report  the  treatment  of 
its  dividend  income  prior  to  the  time  that  the  payor  group  can  de- 
termine whether  losses  or  credits  of  other  group  members  have 
offset  the  payor's  separate  income. 

In  addition,  the  conferees  believe  that  when  a  subsidiary  corpora- 
tion pays  a  dividend  to  a  nonmember  shareholder  on  nonvoting 
preferred  stock  described  in  section  1504(a)(4),  it  is  appropriate  to 
treat  the  amount  paid  as  income  that  is  in  effect  committed  to  non- 
member  shareholders  of  the  subsidiary  and  that  such  income 
should  not  be  considered  income  eligible  to  be  sheltered  from  tax 
by  attributes  of  other  group  members. 

It  is  intended  that  the  role  limiting  the  use  of  losses  or  credits  of 
other  members  will  apply  when  losses  or  credits  of  other  members 
would  not  have  been  used  by  the  group  in  the  current  year  but  for 
the  presence  of  subsidiary  taxable  income  that  was  distributed  to 
nonmembers  with  respect  to  subsidiary  section  1504(a)(4)  stock. 

General  description 

Under  the  conference  agreement,  if  in  any  taxable  year  a  subsid- 
iary distributes  dividends  on  section  1504(a)(4)  stock  held  by  a  non- 
member  and  subject  to  the  provision  ("applicable  preferred  stock"), 
no  group  loss  item  may  reduce  the  disqualified  separately  comput- 
ed income  of  the  subsidiary  for  that  taxable  year,  and  no  group 
credit  item  is  allowed  against  the  tax  imposed  on  such  disqualified 
separately  computed  income. 

Disqualified  separately  computed  income  is  the  portion  of  the 
separately  computed  taxable  income  of  the  subsidiary  which  does 
not  exceed  the  dividends  distributed  by  the  subsidiary  during  the 
taxable  year  on  the  applicable  preferred  stock.  Thus,  the  amount  of 
separately  computed  taxable  income  of  the  subsidiary  in  excess  of 
the  disqualified  separately  computed  income,  if  any,  may  be  offset 
by  group  loss  or  credit  items. 

A  group  loss  item  is  any  of  the  following  items  of  (or  allocable  to) 
any  member  of  the  group  other  than  the  distributing  subsidiary: 
any  net  operating  loss  and  any  net  operating  loss  carryover  or  car- 
ryback under  section  172;  and  any  loss  from  the  sale  or  exchange  of 
any  capital  asset  and  any  capital  loss  carryover  or  carryback  under 
section  1212. 

A  group  credit  item  is  any  credit  allowable  under  part  IV  of  sub- 
chapter A  of  the  Code  (other  than  the  gasoline  and  special  fuels 
credit  under  section  34)  to  (or  allocable  to)  any  member  of  the 
group  other  than  the  distributing  subsidiary.  Foreign  tax  credits 
are  included  as  group  credit  items. 

Separately  computed  taxable  income 

Under  the  conference  agreement,  for  purposes  of  determining 
the  separately  computed  taxable  income  of  the  distributing  corpo- 
ration, that  corporation  continues  to  be  treated  as  a  member  of  the 
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affiliated  group.  The  conference  agreement  defines  separately  com- 
puted taxable  income  as  the  separate  taxable  income  of  the  subsidi- 
ary (as  defined  in  the  consolidated  return  regulations  (Treas.  Reg. 
sec.  1.1502-12))  for  the  taxable  year,  modified  to  take  into  account 
gains  and  losses  from  the  sale  or  exchange  of  a  capital  asset  and 
section  1231  gains  and  losses,  with  such  further  adjustments  as  the 
Secretary  may  prescribe.  Except  as  the  Treasury  Department  may 
otherwise  prescribe,  separately  computed  taxable  income  will  be 
adjusted  to  reflect  any  dividends  received  deduction  available  with 
respect  to  dividends  received  by  the  distributing  corporation,  as 
well  as  other  deductions  properly  allocable  to  the  distributing  cor- 
poration that  are  excluded  from  the  computation  of  separate  tax- 
able income  under  the  definition  in  the  consolidated  return  regula- 
tions of  present  law.  Separately  computed  income  is  determined 
without  regard  to  net  operating  loss  carryovers  or  carrybacks,  or 
capital  loss  carryovers  or  carrybacks. 

Ordering  rules 

The  conference  agreement  clarifies  and  modifies  the  Senate 
amendment  ordering  rules  that  apply  to  determine  when  losses  or 
crdits  of  other  group  members  offset  income  of  the  subsidiary.  It  is 
intended  that  the  present  law  ordering  rules  affecting  the  use  of 
losses  or  credits  will  generally  apply.  In  addition,  it  is  intended 
that  the  provision  operate  so  that  losses  and  credits  of  all  other 
group  members  may  be  used  against  income  of  all  other  group 
members,  and  also  against  the  separately  computed  taxable  income 
of  the  distributiing  subsidiary  to  the  extent  such  income  is  not  dis- 
qualified separately  computed  income,  to  the  extent  permitted  by 
the  normal  carryover  and  carryback  rules.  In  addition,  to  the 
extent  the  distributing  corporation  has  loss  or  credit  carryovers  or 
carrybacks,  these  may  offset  its  disqualified  separately  computed 
income. 

Anti-abuse  rules 

As  under  the  Senate  amendment,  the  Treasury  Department  is  di- 
rected to  provide  anti-abuse  rules. 

It  is  expected  that  regulations  will  prevent  avoidance  of  the  rules 
through  the  contribution  of  built-in  loss  assets  or  other  direction  of 
losses  or  credits  to  the  subsidiary  by  other  members  of  the  group. 
Expect  as  the  Treasury  Department  may  otherwise  provide,  it  is 
expected  that  losses  or  deductions  of  the  distributing  corporation 
that  are  attributable  to  any  decline  in  value  of  property  that  oc- 
curred prior  to  the  transfer  of  such  property  to  the  distributing  cor- 
poration by  another  member  of  the  group,  or  that  are  otherwise  at- 
tributable to  periods  prior  to  the  transfer  of  such  property  by  an- 
other group  member,  as  well  as  other  built-in  deduction  items,  will 
not  be  treated  as  losses  or  deductions  of  the  distributing  corpora- 
tion for  purposes  of  this  provision. 

Except  as  the  Treasury  Department  may  otherwise  provide,  it  is 
also  expected  that  regulations  will  provide  that  the  separately  com- 
puted taxable  income  of  any  distributing  corporation  for  purposes 
of  this  provision  shall  include  an  allocable  portion  of  the  separately 
computed  taxable  income  of  any  other  member  of  the  group  whose 
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stock  the  distributing  corporation  holds  directly  or  indirectly,  as 
necessary  to  prevent  the  avoidance  of  the  provision. 

In  addition,  it  is  expected  that  regulations  will  treat  income  as 
disqualified  separately  computed  income  in  appropriate  cases  even 
if  it  is  not  distributed  in  the  current  year  where  all  or  any  portion 
of  dividends  on  the  applicable  preferred  stock  are  not  paid  current- 
ly, including  cases  where  such  stock  permits  or  requires  deferred 
distributions,  where  the  dividends  paid  currently  are  less  than  the 
yield  to  maturity  of  the  stock,  or  where  redemption  or  liquidation 
rights  of  such  stock  exceed  the  issue  price  paid  for  such  stock. 

The  regulations  described  above  are  expected  to  be  effective  as  of 
the  effective  date  of  the  provision. 

Additional  regulatory  authority 

In  addition  to  anti-abuse  rules,  the  Treasury  Department  is  di- 
rected to  prescribe  such  regulations  as  may  be  necessary  or  appro- 
priate to  carry  out  the  provisions  of  the  conference  agreement.  For 
example,  it  is  expected  that  regulations  will  reflect  the  intent  that 
losses  or  credits  of  other  members  of  the  group  that  may  not  be 
used  against  disqualified  separately  computed  income  under  this 
provision  may  be  carried  back  or  forward  against  income  not  af- 
fected by  this  provision. 

As  another  example,  in  cases  where  additional  tax  is  paid  for  a 
taxable  year  as  a  result  of  the  provision,  it  is  expected  that  the 
Treasury  Department  will  provide  guidance  regarding  the  effect  of 
such  tax  on  the  earnings  and  profits  of  the  members  of  the  group. 

Examples 

The  following  examples  illustrate  the  application  of  the  provi- 
sion: 

Example  1. — An  affiliated  group  filing  a  consolidated  return  con- 
sists of  P  (the  parent  corporation)  and  S  (its  subsidiary).  S  issues 
section  1504(a)(4)  stock  subject  to  the  provision.  For  the  taxable 
year,  P  has  a  $100x  less.  S  has  lOOx  of  separately  computed  taxable 
income  and  pays  a  dividend  of  $60x  on  the  applicable  preferred 
stock. 

In  computing  the  group's  tax  for  the  taxable  year,  P's  $100x  loss 
may  not  offset  S  disqualified  separately  computed  income — i.e.,  the 
portion  of  S  separately  computed  taxable  income  that  does  not 
exceed  $60x  (the  amount  of  the  dividend  paid  on  the  applicable  pre- 
ferred stock).  However,  P's  loss  may  offset  the  remaining  S  taxable 
income  to  the  extent  otherwise  permitted  under  existing  law.  Ac- 
cordingly, $40x  of  P's  loss  may  offset  $40x  of  S  taxable  income.  The 
remaining  $60x  of  P  loss  may  be  carried  back  or  forward  in  accord- 
ance with  the  normal  operation  of  the  net  operating  loss  carryback 
and  carryover  rules,  provided  it  may  not  be  used  to  offset  S  previ- 
ous year  (or  subsequent  year)  disqualified  separately  computed 
income. 

Example  2. — The  facts  are  the  same  as  in  Example  1  except  that 
S  also  has  a  $100x  net  operating  loss  carryforward  from  a  prior 
taxable  year. 

In  accordance  with  the  operation  of  the  normal  ordering  rule 
that  losses  of  a  current  year  are  used  before  loss  carryforwards  of  a 
prior  year,  as  in  Example  1  P's  loss  offsets  only  $40x  of  S  taxable 
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income  for  the  taxable  year.  However  $60x  of  the  S  net  operating 
loss  carryforward  may  be  used  to  offset  the  remainder  of  the  S 
income  for  the  year.  Thereafter,  the  S  net  operating  loss  carryfor- 
ward is  reduced  by  $60x. 

Example  3. — P  and  S  are  formed  in  year  1  and  are  an  affiliated 
group  filing  a  consolidated  return.  In  year  1,  S  issues  applicable 
preferred  stock.  S  has  $100x  of  taxable  income;  P  has  no  income  or 
loss.  S  pays  a  dividend  of  $60x  on  the  applicable  preferred  stock.  In 
year  2,  S  again  has  $100x  of  taxable  income  and  P  has  a  loss  of 
$100x.  S  again  pays  a  dividend  of  $60x  on  the  applicable  preferred 
stock. 

For  year  2,  P's  loss  may  not  offset  the  amount  of  S  separately 
computed  taxable  income  that  does  not  exceed  $60x.  Accordingly, 
P's  loss  may  offset  the  remaining  $40x  of  S  separately  computed 
taxable  income.  The  group  pays  tax  on  $60x  of  S  separately  com- 
puted taxable  income.  The  $60x  remainder  of  P's  loss  may  be  car- 
ried back  to  year  1  but  may  offset  only  $40x  of  S  income  for  that 
year.  It  may  not  offset  the  $60x  which  constitutes  S  previous  year 
disqualified  separately  computed  income. 

Example  4. — An  affiliated  group  filing  a  consolidated  return  con- 
sists of  the  parent  (P)  and  two  brother-sister  subsidiaries  of  parent 
(SI  and  S2).  SI  issues  applicable  preferred  stock.  For  the  taxable 
year,  P  has  a  loss  of  $100x,  SI  has  taxable  income  of  $100x  and 
pays  a  dividend  of  $60x  on  the  applicable  preferred  stock,  and  S2 
has  income  of  $100x. 

As  in  Example  1,  P's  loss  may  not  offset  the  $60x  of  SI  disquali- 
fied separately  computed  income.  However,  the  remaining  taxable 
income  of  the  group  is  $140x.  The  group  will  pay  no  additional  tax 
as  a  result  of  the  provision  because  P  can  use  its  $100x  loss  to 
reduce  the  remaining  $140x  of  income. 

Effective  date 

The  conference  agreement  is  generally  effective  for  distributions 
after  November  17,  1989.  However,  it  does  not  apply  to  distribu- 
tions with  respect  to  subsidiary  stock  issued  on  or  before  that  date, 
or  issued  after  that  date  pursuant  to  a  binding  written  contract  in 
effect  on  that  date  and  at  all  times  thereafter  before  such  stock 
issued,  so  long  as  certain  transactions  described  below  do  not  occur. 

Otherwise  grandfathered  stock  ceases  to  be  grandfathered  if  the 
issuing  corporation  ceases  to  be  a  member  of  the  affiliated  group  of 
which  it  was  a  member  at  that  time  the  stock  was  issued  (or  at  the 
time  the  contract  to  issue  such  stock  became  binding),  or  becomes  a 
member  of  any  group,  unless  such  event  occurs  in  a  transaction 
that  would  not  result  in  the  recognition  of  any  deferred  intercom- 
pany gain  under  the  consolidated  return  regulations  by  reason  of 
the  acquistion  of  the  entire  group. 1  Grandfathered  stock  also  ceases 
to  be  grandfathered  if  such  stock  is  retired  or  acquired  after  No- 
vember 17,  1989  by  the  issuer  or  by  any  member  of  the  affiliated 
group  of  which  the  issuer  is  a  member,  unless  the  retirement  or 
acquisition  is  pursuant  to  an  obligation  to  reissue  under  a  binding 
written  contract  (which  may  be  evidenced  by  the  terms  of  the  stock 


1  See  Treas.  Reg.  sec.  1.1502-14(f). 
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that  has  been  issued  by  the  corperation)  in  effect  on  November  17, 
1989  and  at  all  times  thereafter  until  such  stock  is  reissued. 

Auction  rate  preferred  stock  is  treated  for  this  purpose  as  issued 
when  the  contract  requiring  the  auction  became  binding  and  is  not 
considered  issued  at  the  time  of  each  auction  conducted  pursuant 
to  such  commitment.  The  contract  requiring  the  auction  for  this 
purpose  is  the  contract  (which  may  be  evidenced  by  the  terms  of 
the  stock  that  has  been  issued  by  the  corporation)  committing  the 
corporation  to  provide  for  the  conduct  of  auctions  with  respect  to 
the  stock.  Thus,  auction  rate  preferred  stock  that  was  issued  on  or 
before  November  17,  1989,  or  after  that  date  in  accordance  with  the 
terms  of  a  binding  written  contract  to  issue  such  stock  .in  effect  on 
that  date  and  at  all  times  hereafter  until  such  stock  is  issued,  does 
not  cease  to  be  grandfathered  merely  because  auctions  pursuant  to 
the  terms  of  such  original  issuance  or  pursuant  to  the  terms  of 
such  binding  contract  are  conducted  after  November  17,  1989. 

Solely  in  the  case  of  auction  rate  preferred  stock  issued  on  or 
before  30  days  after  enactment  of  this  provision,  such  stock  will  be 
considered  issued  before  November  18,  1989  if  the  subsidiary  was 
incorporated  before  July  10,  1989  for  the  special  purpose  of  issuing 
such  stock  and  a  rating  agency  was  retained  before  July  10,  1989 
for  the  purpose  of  rating  such  stock. 

For  purposes  of  these  transition  rules,  stock  that  has  been  issued 
but  has  never  been  held  by  a  person  not  a  member  of  the  group  is 
not  considered  to  have  been  issued. 

2.  Treatment  of  Certain  High-yield  Original  Issue  Discount  (OID) 

Obligations 

Present  law 

Original  issue  discount  ("OID")  is  the  excess  of  the  stated  re- 
demption price  at  maturity  over  the  issue  price  of  a  debt  instru- 
ment. The  issuer  of  a  debt  instrument  with  OID  generally  accrues 
and  deducts  the  discount,  as  interest,  over  the  life  of  the  obligation 
even  though  the  amount  of  such  interest  is  not  paid  until  the  debt 
matures.  The  holder  of  such  a  debt  instrument  also  generally  in- 
cludes the  OID  in  income  as  it  accures  as  interest  on  an  accrual 
basis. 

A  corporation  generally  cannot  deduct  distributions  made  with 
respect  to  its  stock.  In  certain  circumstances,  a  corporation  is  enti- 
tled to  a  deduction  equal  to  a  percentage  of  dividends  received  from 
a  corporation  (sees.  243,  245,  246  and  246 A)  (the  "dividends  received 
deduction"). 

The  determination  of  whether  an  interest  in  a  corporation  consti- 
tutes a  debt  instrument  or  stock  for  tax  purposes  generally  is  made 
under  principles  developed  in  case  law.  This  determination  is  made 
by  analyzing  and  weighing  the  relevant  facts  and  circumstances. 
Characteristics  of  debt  include  the  following:  a  preference  over,  or 
lack  of  subordination  to,  other  interests  in  the  coporation,  insula- 
tion from  risk  of  the  corporation's  business;  and  an  expectation  of 
repayment. 


553 


House  bill 

Certain  obligations  issued  by  corporations  are  treated  as  pre- 
ferred stock.  Issuers  and  holders  alike  are  subject  to  this  treat- 
ment. The  provision  does  not  apply  to  debt  instruments  issued  by  a 
cooperative  housing  corporation,  exempt  organization,  or  S  corpora- 
tion. 

The  provision  applies  to  any  debt  instrument  that  has  a  term  of 
more  than  five  years,  significant  OID,  and  a  yield  that  equals  or 
exceeds  the  sum  of  5  percentage  points  plus  the  applicable  Federal 
rate  (applicable  instruments). 

The  provision  generally  is  effective  for  instruments  issued  after 
July  10,  1989.  The  provision  does  not  apply  to  an  instrument  issued 
after  July  10,  1989,  in  connection  with  an  acquisition  completed  (or 
for  which  there  was  a  commitment  to  complete)  before  July  11, 
1989,  so  long  as  the  significant  terms  of  such  instrument  were  de- 
termined before  July  11,  1989,  in  a  written  document  transmitted 
to  a  government  regulatory  agency  or  prospective  party  to  the  issu- 
ance or  acquisition. 

In  addition,  the  provision  does  not  apply  to  instruments  issued  as 
interest  payments  on  an  instrument  excepted  from  the  provison. 
Finally,  an  instrument  excepted  from  the  provision  can  be  refi- 
nanced without  being  subject  to  the  provision  so  long  as  its  term, 
issue  price,  and  redemption  price  are  not  increased  (and  periodic 
interest  payments  not  reduced)  by  the  refinancing. 

Senate  amendment 

The  interest  deduction  of  corporations  for  OID  with  respect  to 
certain  instruments  is  deferred  until  actually  paid.  The  holder, 
however,  continues  to  include  such  discount,  as  interest,  in  income 
as  it  accrues. 

The  provision  applies  to  the  same  instruments  covered  by  the 
House  bill. 

The  effective  date  is  generally  the  same  as  the  House  bill,  except 
that  a  maturity  date  not  otherwise  determined  is  considered  deter- 
mined so  long  as  the  actual  term  of  the  instrument  does  not  exceed 
10  years.  In  addition,  the  provision  does  not  apply  to  an  instrument 
issued  after  July  10,  1989,  pursuant  to  a  bankruptcy  reorganization 
plan,  so  long  as  the  significant  terms  of  the  instrument  do  not 
exceed  the  terms  specified  in  the  last  plan  filed  before  such  date. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, with  modifications  that  incorporate  aspects  of  the  House  bill. 
This  combined  approach  is  adopted  because  the  conferees  believe 
that  a  portion  of  the  return  on  certain  high-yield  OID  obligations  is 
similar  to  a  distribution  of  corporate  earnings  with  respect  to 
equity.  Thus,  the  conference  agreement  bifurcates  the  yield  on  ap- 
plicable instruments,  creating  an  interest  element  that  is  deducti- 
ble when  paid  and  a  return  on  equity  element  for  which  no  deduc- 
tion is  granted  and  for  which  the  dividends  received  deduction  may 
be  allowed. 

The  provision  applies  to  any  applicable  high-yield  obligation 
issued  by  a  corporation,  but  not  for  any  period  during  which  the 
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corporation  is  an  S  corporation.  The  conferees  intend  that  if  a  C 
corporation  issues  an  applicable  instrument  and  subsequently  con- 
verts to  S  corporation  status,  previously  accrued  but  deferred  inter- 
est will  be  deductible  when  paid. 

A  portion  of  the  OID  ("the  disqualified  portion")  on  an  applicable 
instrument  is  afforded  special  treatment.  The  issuer  is  allowed  no 
deduction  with  respect  to  the  disqualified  portion.  The  holder,  how- 
ever, is  allowed  a  dividends  received  deduction  for  that  part  of  the 
disqualified  portion  that  would  have  been  treated  as  a  dividend  had 
it  been  distributed  by  the  issuing  corporation  with  respect  to  stock. 

In  general,  the  disqualified  portion  of  OID  is  the  portion  of  the 
total  return  on  the  obligation  that  bears  the  same  ratio  to  the  total 
return  as  the  disqualified  yield  bears  to  the  total  yield  to  maturity 
on  the  instrument.  The  term  "disqualified  yield"  means  that  por- 
tion of  the  yield  that  exceeds  the  applicable  Federal  rate  for  the 
month  in  which  the  obligation  is  issued  (the  "AFR")  plus  six  per- 
centage points.  If  the  yield  to  maturity  on  the  obligation  deter- 
mined by  disregarding  the  OID  exceeds  the  AFR  plus  six  percent- 
age points,  then  the  disqualified  portion  is  the  entire  amount  of  the 
OID.  Thus,  deductions  will  not  be  disallowed  for  amounts  that  qual- 
ify as  qualified  periodic  interest  payments  (within  the  meaning  of 
Prop.  reg.  sec.  1.1273-l(b)(ii)(A)).  The  remainder  of  the  OID  on  the 
instrument  (the  portion  other  than  the  disqualified  portion)  is  not 
deductible  until  paid  in  property  other  than  stock  or  obligations  of 
the  issuer. 

Example  1. — Assume  a  corporation  issues  an  applicable  instru- 
ment at  the  beginning  of  the  year  with  an  issue  price  of  $100  and  a 
yield  to  maturity  of  20  percent  in  a  month  when  the  AFR  is  9  per- 
cent. The  AFR  plus  6  percentage  points  is  15  percent.  The  return 
on  the  instrument  in  the  first  year  is  $20  ($100  issue  price  times 
the  20  percent  yield  to  maturity)  and  the  adjusted  issue  price  is 
$120  at  the  end  of  the  year.  The  return  on  the  instrument  in  the 
second  year  is  $24  ($120  adjusted  issue  price  times  the  20  percent 
yield  to  maturity).  The  ratio  of  the  disallowed  portion  of  the  yield 
to  the  yield  is  25  percent  ((20  percent  yield  to  maturity  minus  15 
percent)  divided  by  20  percent  yield  to  maturity).  The  amount  of 
the  disqualified  portion  in  the  first  year  is  $5  ($20  return  for  the 
year  times  25  percent).  The  ratio  of  the  disallowed  portion  of  the 
yield  to  the  yield  is  constant  throughout  the  term  of  the  instru- 
ment (in  this  case,  25  percent).  Thus,  the  disallowed  portion  in  the 
second  year  is  $6  ($24  return  for  the  year  times  25  percent). 

The  allocation  of  payments  of  OID  made  under  a  debt  instru- 
ment before  maturity  between  the  disqualified  portion  and  the  re- 
mainder is  to  be  made  pursuant  to  Treasury  regulations.  The  con- 
ferees expect  such  regulations  to  provide  that  such  payments  will 
be  allocated  on  a  pro  rata  basis  between  accrued  but  unpaid  OID 
treated  as  interest,  and  the  accrued  but  unpaid  disqualified  portion 
of  the  OID. 

Example  2. — Assume  the  same  facts  as  in  Example  1  above.  If 
the  issuer  distributes,  in  cash,  $12  with  respect  to  the  instrument 
at  the  end  of  the  second  year,  $3  (12  times  25  percent)  will  be  con- 
sidered to  be  a  payment  of  the  accrued  but  unpaid  disqualified  por- 
tion, and  the  issuer  will  be  allowed  a  deduction  of  $9  ($12  minus 
$3). 
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The  provision  generally  does  not  apply  for  purposes  of  determin- 
ing earnings  and  profits.  In  determining  the  amount  of  the  dis- 
qualified portion  which  is  characterized  as  a  dividend  for  any  year, 
however,  earnings  and  profits  are  not  reduced  by  any  amount  at- 
tributable to  the  disqualified  portion  for  that  year.  For  purposes  of 
determining  earnings  and  profits  in  subsequent  years,  however, 
this  special  rule  does  not  apply. 

Example  3. — Assume  a  corporation  accrues  $1,000  of  interest 
with  respect  to  an  applicable  instrument  held  by  another  corpora- 
tion for  a  taxable  year;  $800  of  such  amount  is  treated  as  interest 
for  which  a  deduction  is  allowed  when  paid  and  $200  is  the  dis- 
qualified portion.  None  of  the  interest  is  paid  during  the  year.  The 
corporation  has  $1,100  of  earnings  and  profits  before  the  accrued 
interest  on  the  instrument  is  taken  into  account.  Thus,  the  issuing 
corporation  has  earnings  and  profits  of  $100  for  purposes  other 
than  determining  the  character  of  the  portion  of  the  yield  that  is 
treated  as  a  distribution  with  respect  to  stock  and  has  $300  of  earn- 
ings and  profits  for  purposes  of  determining  the  character  of  the 
portion  of  the  yield  that  is  treated  as  a  distribution  with  respect  to 
stock.  The  $300  earnings  and  profits  is  reduced  by  $200  for  pur- 
poses of  determining  earnings  and  profits  in  subsequent  years. 

Under  the  provision,  the  Secretary  of  the  Treasury  is  required  to 
prescribe  regulations  as  may  be  appropriate  to  carry  out  the  pur- 
pose of  the  provision.  These  regulations  may  include  modifications 
in  the  case  of  conversion  rights,  among  other  items.  The  conferees 
expect  that  for  purposes  of  determining  the  maturity  of  an  obliga- 
tion, such  regulations  would  provide  that  the  right  to  convert  an 
applicable  instrument  into  the  stock  of  the  issuer  may  be  disre- 
garded if  such  right  is  solely  in  the  hands  of  the  holder  and  the 
exercise  price  is  the  fair  market  value,  at  the  date  of  conversion,  of 
the  amount  of  stock  received. 

The  effective  date  of  the  provision  is  the  same  as  provided  in  the 
Senate  amendment.  The  conferees  intend  that,  for  purposes  of  de- 
termining the  transition  relief  granted  to  certain  parties  related  to 
issuers  of  applicable  instruments,  related  parties  shall  include  a 
brother-sister  controlled  group  (as  defined  by  section  1563(a)(2)  of 
the  Code). 

3.  Limit  Nonrecognition  'Treatment  When  Securities  Are  Received  in 
Certain  Section  351  Transactions 

Present  law 

No  gain  or  loss  is  recognized  if  property  is  transferred  to  a  corpo- 
ration by  one  or  more  persons  solely  in  exchange  for  stock  or  secu- 
rities in  such  corporation  and  immediately  thereafter  such  person 
or  persons  are  in  control  of  the  corporation  (sec.  351).  Accordingly, 
a  transferor  may  transfer  appreciated  property  to  a  corporation  in 
exchange  for  stock  and  a  debt  obligation  of  the  corporation  that  is 
a  security,  without  recognition  of  gain. 

Debt  obligations  that  are  not  considered  to  be  securities  under 
section  351  are  treated  as  "boot."  A  transferor  who  receives  boot  is 
taxed  on  the  lesser  of  the  amount  of  the  boot  or  the  gain  realized 
on  the  exchange. 
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Under  the  corporate  reorganization  provisions,  if  a  taxpayer 
transfers  property  in  a  reorganization  and  receives  securities  with 
a  principal  amount  in  excess  of  any  securities  surrendered,  such 
excess  is  treated  as  boot.  Such  a  taxpayer  must  recognize  gain,  if 
any,  to  the  extent  of  the  boot  received  in  the  exchange. 

The  receipt  of  any  debt  obligation  constituting  boot  generally 
qualifies  for  installment  sale  treatment. 

House  bill 

In  general 

Securities  received  in  certain  section  351  transactions  are  treated 
as  boot. 

Nature  of  consideration  received 

In  the  case  of  both  corporate  and  noncorporate  transferors,  secu- 
rities received  in  section  351  transactions  are  treated  as  boot  where 
either  (1)  the  holder  of  the  securities  is  substantially  protected 
against  the  risks  of  the  issuer's  business,  or  (2)  the  fair  market 
value  of  stock  received  is  less  than  25  percent  of  the  total  fair 
market  value  of  all  property  received  in  the  exchange. 

Nature  of  transferor 

In  the  case  of  property  transferred  by  a  corporation,  all  securi- 
ties received  in  a  section  351  transaction  are  treated  as  boot,  unless 
(1)  the  exchange  is  pursuant  to  a  plan  of  reorganization,  (2)  the 
stock  or  securities  received  are  distributed  in  a  section  355  transac- 
tion, or  (3)  the  transferor,  immediately  after  the  exchange,  owns  80 
percent  of  the  stock  in  the  transferee  (provided  that  the  transfer  is 
not  part  of  a  plan  to  reduce  the  transferor's  interest  below  the  80- 
percent  level). 

Effective  date 

The  provision  generally  applies  to  transfers  after  July  10,  1989 
(other  than  transfers  pursuant  to  a  written  binding  contract  in 
effect  on  that  date  and  at  all  times  thereafter  before  such  transfer). 
The  provision  with  respect  to  corporate  transferors,  however,  ap- 
plies to  transfers  after  July  11,  1989  (other  than  transfers  pursuant 
to  a  written  binding  contract  in  effect  on  that  date  and  at  all  times 
thereafter  before  such  transfer). 

Senate  amendment 

In  general. 

The  Senate  amendment  is  the  same  as  the  House  bill,  with  the 
exceptions  noted  below. 

Nature  of  consideration  received 

No  provision. 

Nature  of  transferor 

The  Senate  amendment  is  the  same  as  the  House  bill,  with  the 
following  exceptions:  (1)  the  general  rule  (i.e.,  that  all  securities  re- 
ceived in  a  section  351  transaction  are  treated  as  boot)  is  applied  to 
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all  transferors,  both  corporate  and  noncorporate;  and  (2)  there  is  no 
exception  for  transfers  where  a  corporate  transferor  owns  80  per- 
cent of  the  transferee  immediately  after  the  exchange. 

Effective  date 

The  provision  applies  to  all  transfers  after  October  2,  1989, 
unless  the  transfer  was  pursuant  to  a  written  binding  contract  in 
effect  on  that  date  and  at  all  times  thereafter  before  such  transfer. 
In  addition,  the  provision  applies  to  transfers  made  by  C  corpora- 
tions after  July  11,  1989  and  before  October  3,  1989,  other  than  (1) 
transfers  where  (a)  the  transferor,  immediately  after  the  transfer, 
owns  80  percent  of  the  transferee's  stock  and  (b)  the  transfer  was 
not  part  of  a  plan  to  reduce  the  transferor's  interest  below  the  80- 
percent  level,  and  (2)  transfers  pursuant  to  a  written  binding  con- 
tract in  effect  on  July  11,  1989  and  at  all  times  thereafter  before 
such  transfer. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment. However,  the  agreement  deletes  the  provision  in  the  Senate 
amendment  providing  that  transferors  are  permitted  to  receive  se- 
curities without  the  recognition  of  gain  or  loss  under  section  351  in 
the  case  of  (1)  any  exchange  in  pursuance  of  a  plan  of  reorganiza- 
tion, or  (2)  any  exchange  where  the  stock  or  securities  received  are 
distributed  in  a  transaction  to  which  section  355  (or  so  much  of  sec- 
tion 356  as  relates  to  section  355)  applies.  Thus,  under  the  agree- 
ment, securities  are  treated  as  boot  for  purposes  of  section  351  in 
all  cases.  However,  the  agreement  does  not  change  the  present-law 
rules  governing  which  provision  or  provisions  apply  where  an  ex- 
change is  described  in  both  section  351  and  another  nonrecognition 
provision. 

4.  Provisions  Relating  to  Regulated  Investment  Companies 

A.  REQUIRE  MUTUAL  FUNDS  TO  DISTRIBUTE  98  PERCENT  OF  ORDINARY 

INCOME 

Present  law 

In  order  to  avoid  a  penalty  excise  tax,  a  regulated  investment 
company  (RIC),  commonly  called  a  ' 'mutual  fund,"  generally  must 
distribute  before  January  1  of  any  year,  at  least  97  percent  of  its 
ordinary  income  earned  during  the  prior  calendar  year  and  98  per- 
cent of  its  capital  gain  net  income  for  the  12-month  period  ending 
on  October  31  of  that  year  (Code  sec.  4982).  The  penalty  excise  tax 
is  equal  to  4  percent  of  the  excess  (if  any)  of  the  required  distribu- 
tion for  the  calendar  year  over  the  actual  distributed  amount  for 
such  year. 

House  bill 

Under  the  House  bill,  the  distribution  required  to  avoid  the  pen- 
alty excise  tax  is  increased  to  98  percent  of  ordinary  income.  The 
provision  is  effective  for  calendar  years  ending  after  July  10,  1989. 
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Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

B.  ADJUST  BASIS  FOR  MUTUAL  FUND  LOAD  CHARGE  ONLY  IF 
SHAREHOLDER  HOLDS  SHARES  FOR  SPECIFIED  PERIOD 

Present  law 

A  shareholder's  basis  in  shares  purchased  in  a  regulated  invest- 
ment company  0 'mutual  fund")  includes  an  advance  charge  for 
sales  fees  ("load  charge")  upon  purchase  of  the  shares. 

House  bill 

A  load  charge  would  not  be  taken  into  account  in  determining  a 
shareholder's  basis  in  mutual  fund  shares  that  are  sold  or  ex- 
changed within  thirty  days  if  the  shareholder  subsequently  ac- 
quires mutual  fund  shares  pursuant  to  a  reinvestment  right.  A  re- 
investment right  is  the  right  to  reinvest  the  proceeds  from  the  sale 
or  exchange  of  the  shares  at  a  reduced  charge  in  one  or  more 
mutual  funds. 

The  provision  is  effective  for  load  charges  incurred  after  July  10, 
1989,  in  taxable  years  ending  after  such  date. 

Senate  amendment 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
except  that  the  required  holding  period  before  which  the  load 
charge  is  taken  into  account  in  determining  basis  is  six  months. 

The  Senate  amendment  is  effective  for  load  charges  incurred 
after  October  3,  1989,  in  taxable  years  ending  after  such  date. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  required  holding  period  before  which  the  load  charge  is 
taken  into  account  in  determining  basis  is  ninety  days.  The  agree- 
ment clarifies  that  a  reinvestment  right  includes  the  right  to  rein- 
vest the  proceeds  from  the  sale  or  exchange  from  shares  in  the 
original  mutual  fund. 

C.  REQUIRE  MUTUAL  FUNDS  TO  INCLUDE  DIVIDEND  INCOME  ON  EX- 
DIVIDEND  DATE 

Present  law 

Dividends  from  stock  owned  by  a  regulated  investment  company 
(RIC),  commonly  called  a  "mutual  fund,"  are  includible  in  the  com- 
pany's income  when  received. 

House  bill 

The  House  bill  requires  that  a  mutual  fund  include  a  dividend 
received  by  it  in  income  when  the  stock  becomes  ex-dividend  with 
respect  to  the  dividend. 
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The  bill  is  effective  for  dividends  on  stock  becoming  ex-dividend 
after  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
except  that  if  a  mutual  fund  receiving  a  dividend  did  not  own  the 
stock  when  the  stock  became  ex-dividend,  the  dividend  is  includible 
in  income  on  the  date  the  fund  acquired  the  stock. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  provision  applies  to  stock  held  by  the  RIC  on  the  record 
date  for  the  dividend.  Accordingly,  under  the  conference  agree- 
ment, a  mutual  fund  holding  stock  on  the  record  date  for  a  divi- 
dend is  required  to  include  the  dividend  in  income  on  the  later  of 
the  ex-dividend  date  or  date  of  acquisition.  Such  inclusion  is  re- 
quired even  if  the  dividend  is  not  received.  The  conferees  anticipate 
that  the  RIC  would  receive  a  loss  when  it  is  established  that  the 
dividend  will  not  be  received. 

5.  Reduce  Built-in  Gain  and  Loss  Threshold  for  Sections  382  and 

384 

Present  law 

Sections  382  and  384  of  the  Code  restrict  the  use  of  built-in  losses 
and  built-in  gains  of  a  corporation  when  there  are  certain  changes 
in  the  control  of  a  corporation.  These  rules  apply  only  if  the  new 
unrealized  built-in  loss  or  built-in  gain  exceeds  25  percent  of  the 
fair  market  value  of  the  assets  of  the  corporation. 

Under  the  minimum  tax  adjusted  current  earnings  regime,  built- 
in  losses  are  limited,  without  a  threshold,  if  there  is  a  change  of 
ownership  under  section  382. 

House  bill 

The  restrictions  in  sections  382  and  384  on  the  use  of  built-in 
gains  and  built-in  losses  of  a  corporation  will  apply  if  the  built-in 
loss  or  built-in  gain  exceeds  the  lesser  of  (1)  15  percent  of  the  fair 
market  value  of  the  assets  of  the  company  or  (2)  $10  million.  A  cor- 
responding threshold  is  provided  for  built-in  losses  under  the  mini- 
mum tax  adjusted  current  earnings  regime. 

The  provisions  are  generally  effective  for  ownership  changes  and 
acquisitions  after  July  10?  1989.  The  provision  does  not  apply  to 
any  ownership  change  or  acquisition  pursuant  to  a  written  binding 
contract  in  effect  on  July  10,  1989,  and  at  all  times  thereafter. 

Senate  amendment 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
except  that  the  restrictions  will  apply  if  the  built-in  gain  or  built-in 
loss  exceeds  the  lesser  of  the  company  or  (2)  $25  million. 

The  provisions  are  generally  effective  for  ownership  changes  and 
acquisitions  after  October  2,  1989.  The  provision  does  not  apply  to 
any  ownership  change  or  acquisition  pursuant  to  a  written  binding 
contract  in  effect  on  October  2,  1989,  and  at  all  times  thereafter.  In 
addition,  the  provision  does  not  apply  to  any  ownership  change  or 
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acquisition  of  a  corporation  resulting  from  a  bankruptcy  reorgani- 
zation of  such  corporation  if  the  petition  was  filed  with  the  court 
before  October  3,  1989. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications. 

The  provisions  are  generally  effective  for  ownership  changes  and 
acquisitions  after  October  2,  1989. 1  The  provision  does  not  apply  to 
any  ownership  change  or  acquisition  pursuant  to  a  written  binding 
contract  in  effect  on  October  2,  1989,  and  at  all  times  thereafter. 
The  provision  does  not  apply  to  any  ownership  change  or  acquisi- 
tion of  a  corporation  resulting  from  a  bankruptcy  reorganization  of 
such  corporation  if  the  petition  was  filed  with  the  court  before  Oc- 
tober 3,  1989.  In  addition,  the  provision  does  not  apply  to  any  built- 
in  loss  of  a  corporation  which  is  a  member,  on  October  2,  1989,  of 
an  affiliated  group  the  common  parent  of  which  (on  such  date)  was 
subject  to  a  bankruptcy  proceeding,  if  such  ownership  change  or  ac- 
quisition is  pursuant  to  the  plan  approved  in  such  proceeding  and 
is  before  the  date  2  years  after  the  filing  of  the  bankruptcy  peti- 
tion. 

6.  Require  Basis  Reduction  for  Nontaxed  Portion  of  Dividends  on 
Self-liquidating  Stock 

Present  law 

In  general,  corporations  are  entitled  to  a  deduction  equal  to  70 
percent  (80  percent  and  100  percent  in  certain  cases)  of  the  divi- 
dends received  from  a  domestic  corporation.  A  corporate  sharehold- 
er's basis  in  stock  is  reduced  by  the  portion  of  a  dividend  eligible 
for  the  dividends  received  deduction  if  the  dividend  is  "extraordi- 
nary" (sec.  1059). 

House  bill 

The  provision  treats  dividends  with  respect  to  certain  preferred 
stock  as  extraordinary  dividends  (regardless  of  holding  period), 
thus  requiring  reduction  in  stock  basis.  The  provision  applies  to 
dividends  with  respect  to  preferred  stock  if  (1)  when  issued,  such 
stock  has  a  dividend  rate  which  declines  (or  reasonably  can  be  ex- 
pected to  decline)  in  the  future,  (2)  the  issue  price  of  such  stock  ex- 
ceeds its  liquidation  rights  of  its  stated  redemption  price,  or  (3) 
such  stock  is  otherwise  structured  to  enable  corporate  shareholders 
to  reduce  tax  through  a  combination  of  dividend  received  deduc- 
tions and  loss  on  the  disposition  of  the  stock. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 


1  For  purposes  of  determining  when  the  testing  period  commences  in  the  case  of  a  loss  corpo- 
ration that  first  has  a  net  unrealized  built-in  loss  as  of  the  effective  date  of  the  provision  as  a 
result  of  the  lowering  of  the  threshold  under  the  provision,  such  loss  shall  be  deemed  to  have 
first  accrued  within  the  meaning  of  Treas.  Reg.  sec.  1.382-2T(dX3XiiXA)  no  earlier  than  the  tax- 
able year  that  includes  the  effective  date  of  the  provision. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

7.  Modify  Excess  Loss  Account  Recapture  Rules  To  Prevent  Shifting 

of  Basis  to  Debt 

Present  law 

Under  the  consolidated  return  regulations,  in  general,  a  parent 
corporation  must  reduce  its  basis  in  the  stock  of  a  subsidiary  with 
which  it  files  a  consolidated  return  by  the  amount  of  distributions 
the  parent  receives  from  the  subsidiary  and  the  amount  of  any  def- 
icit in  earnings  and  profits  of  the  subsidiary.  Similarly,  a  parent 
corporation  increases  its  basis  in  the  stock  of  a  subsidiary  by  the 
amount  of  contributions  to  the  subsidiary  and  earnings  and  profits 
of  the  subsidiary.  In  general,  when  distributions  and  losses  from 
the  subsidiary  exceed  the  contributions  to  and  earnings  of  the  sub- 
sidiary, an  "excess  loss  account"  is  created.  This  amount  is  general- 
ly included  in  the  income  of  the  parent  on  certain  dispositions  of 
the  stock  of  the  subsidiary. 

Under  the  present  consolidated  return  regulations,  a  parent  cor- 
poration that  has  an  excess  loss  account  in  the  stock  of  a  subsidi- 
ary can,  on  disposition  of  the  subsidiary's  stock,  elect  to  apply  the 
excess  loss  account  to  reduce  the  basis  of  other  stock  or  debt  held 
by  the  parent  in  the  subsidiary  after  the  disposition. 

House  bill 

The  provision  modifies  the  excess  loss  account  recapture  rules  to 
prevent  the  reallocation  of  the  excess  loss  account  to  reduce  the 
basis  of  debt  in  the  subsidiary  held  by  the  parent  corporation  after 
a  disposition. 

The  Treasury  Department  is  directed  to  reexamine  in  certain 
cases  the  consolidated  return  rules  permitting  reallocation  of  the 
excess  loss  account  to  reduce  the  basis  of  other  stock  held  by  the 
parent  corporation  in  the  subsidiary  corporation. 

The  provision  generally  is  effective  for  dispositions  after  July  10, 
1989,  in  taxable  years  ending  after  such  date.  The  provision,  how- 
ever, does  not  apply  to  any  disposition  pursuant  to  a  written  bind- 
ing contract  in  effect  on  July  10,  1989,  and  at  all  times  thereafter 
before  such  disposition. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

8.  Clarify  Treasury  Regulation  Authority  Relating  to  Debt-Equity 
Present  law 

The  characterization  of  an  investment  in  a  corporation  as  debt  or 
equity  for  Federal  income  tax  purposes  generally  is  determined  by 
reference  to  numerous  factors  that  are  deemed  to  reflect  aspects  of 
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the  economic  substance  of  the  investor's  interest  in  the  corpora- 
tion. Generally,  there  has  been  a  tendency  by  the  courts  to  charac- 
terize an  instrument  entirely  as  debt  or  entirely  as  equity. 

House  bill 

Section  385  is  amended  to  allow  the  Treasury  Department  to 
characterize  an  instrument  having  significant  debt  and  equity 
characteristics  as  part  debt  and  part  equity. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

9.  Require  Reporting  to  the  IRS  of  Certain  Acquisition  and 
Recapitalization  Transactions 

Present  law 

There  is  no  requirement  under  present  law  that  the  parties  to  an 
acquisition  or  recapitalization  transaction  report  information  to  the 
Treasury  Department  or  the  Internal  Revenue  Service  with  respect 
to  such  transaction,  except  as  incident  to  the  filing  of  Federal 
income  tax  returns. 

House  bill 

The  Treasury  Department  is  directed  to  require  information  re- 
porting, in  general,  when:  (1)  one  or  more  persons  acquire  control 
of  a  corporation  in  a  transaction  (or  series  of  related  transactions) 
or  (2)  there  is  a  recapitalization  of  a  corporation  or  other  substan- 
tial change  in  the  capital  structure  of  a  corporation.  The  informa- 
tion to  be  reported  includes  the  identity  of  the  parties  to  the  trans- 
action, the  fees  involved,  any  changes  in  the  capital  structure  of 
the  corporation,  and  such  other  additional  information  as  the 
Treasury  Department  may  require  to  be  reported  with  respect  to 
such  transaction. 

Non-compliance  with  the  reporting  requirement  is  subject  to  pen- 
alties of  $500  per  day  for  each  day  that  the  information  return  is 
overdue,  up  to  a  maximum  penalty  of  $100,000.  In  addition,  the 
criminal  penalty  provisions  of  present  law  apply  (see  Code  sees. 
7203,  7206  and  7207). 

The  committee  intends  that  the  Treasury  Department  will 
exempt  small  transactions  from  any  reporting  requirement  hereun- 
der. 

The  provision  is  effective  for  transactions  after  March  31,  1990. 
Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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10.  Treasury  Study  of  "Debt  vs.  Equity"  and  Integration  Issues 
Present  law 

Interest  on  debt  is  generally  deductible  by  the  issuer  and  is  in- 
cludible in  the  income  of  the  holder.  In  the  case  of  tax-exempt  or 
foreign  holders,  however,  the  interest  is  not  taxable  with  the  result 
that  neither  the  issuer  nor  the  holders  pay  any  tax  on  income  with 
respect  to  amounts  distributed  as  interest. 

The  U.S.  income  tax  system  is  not  integrated,  i.e.,  corporations 
and  their  shareholders  are  generally  treated  as  separate  taxable 
entities.  Thus,  income  earned  by  a  corporation  and  distributed  to 
shareholders  may  be  taxed  twice:  once  at  the  corporate  level  when 
earned  and  again  at  the  shareholder  level  when  such  income  is  dis- 
tributed to  shareholders. 

House  bill 

The  Treasury  Department  is  required  to  study  the  following:  (1) 
whether  the  present  law  distinctions  between  debt  and  equity  are 
meaningful  and  whether  there  are  cases  in  which  it  would  be  ap- 
propriate to  recharacterize  currently  deductible  interest  expense, 
in  whole  or  in  part,  as  nondeductible  dividends  or  vice  versa;  (2) 
the  policy  and  revenue  implications  of  proposals  that  would  inte- 
grate the  corporate  and  individual  income  tax  systems;  and,  (3)  the 
policy  and  revenue  implications  of  the  current  tax  treatment  of 
corporate  distributions  with  respect  to  debt  and  equity  owned  by 
tax-exempt  entities  and  foreign  persons. 

The  Treasury  Department  is  required  to  report  to  the  Ways  and 
Means  Committee  and  Finance  Committee  no  later  than  one  year 
following  the  date  of  enactment. 

The  provision  is  effective  on  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

11.  Require  Corporate  Estimated  Tax  Payments  of  Tax  Liabilities 
for  Certain  S  Corporation  Income 

Present  law 

Under  present  law,  estimated  tax  payments  of  the  taxes  imposed 
on  S  corporations  are  not  required. 

House  bill 

The  House  bill  required  estimated  tax  payments  of  certain  taxes 
imposed  on  S  corporations  to  be  paid,  effective  for  taxable  years  be- 
ginning after  December  31,  1989. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

12.  Limit  Interest  Deductions  for  Earnings  Stripping  Payments  to 
Related  Tax-exempt  Parties 

Present  law 

Interest  expenses  of  a  U.S.  corporate  taxpayer  are  generally  de- 
ductible, whether  or  not  the  interest  is  paid  to  a  related  party  and 
whether  or  not  the  interest  income  is  subject  to  U.S.  taxation  as 
received  by  the  recipient. 

House  bill 

The  House  bill  disallows  deductions  for  interest  paid  to  related 
parties  that  are  not  subject  to  U.S.  tax  on  the  interest  received, 
generally  to  the  extent  that  such  interest  exceeds  50  percent  of  the 
payor's  pre-net-interest-deduction  taxable  income.  It  permits  disal- 
lowed amounts  to  be  carried  over  to  subsequent  years.  The  bill 
treats  interest  recipients  that  are  subject  to  a  reduced  rate  of  tax- 
ation, e.g.  under  a  tax  treaty,  as  partially  subject  to  U.S.  tax  and 
partially  not  subject  to  U.S.  tax. 

The  provision  is  effective  generally  for  interest  paid  or  accrued 
after  July  10,  1989,  in  taxable  years  beginning  after  that  date, 
except  (1)  on  debt  instruments  with  fixed  terms  that  were  outstand- 
ing on  that  date,  and  (2)  until  September  1,  1989,  on  demand  loans 
that  were  outstanding  on  July  10,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  substantial 
modifications.  Under  the  conference  agreement,  a  corporation's  in- 
terest deductions  for  a  taxable  year  may  not  be  denied  under  the 
provision  unless  that  corporation  has  excess  interest  expense  for 
the  taxable  year,  and  the  ratio  of  debt  to  equity  of  the  corporation 
as  of  the  close  of  the  taxable  year  (and  on  such  other  days  during 
the  taxable  year  as  the  Secretary  may  by  regulations  prescribe)  ex- 
ceeds 1.5  to  1. 

For  this  purpose,  the  term  "excess  interest  expense"  means  the 
excess,  if  any,  of  the  corporation's  net  interest  expense,  over  the 
sum  of  50  percent  of  the  adjusted  taxable  income  of  the  corporation 
plus  any  excess  limitation  carryforward.  The  term  excess  limitation 
means  the  excess  (if  any)  of  50  percent  of  the  adjusted  taxable 
income  (as  defined  under  the  conference  agreement)  of  the  corpora- 
tion over  the  corporation's  net  interest  expense.  If  a  corporation 
has  an  excess  limitation  for  a  taxable  year,  that  amount  becomes 
an  excess  limitation  carryforward  to  the  first  succeeding  taxable 
year;  to  the  extent  not  taken  into  account  for  that  first  year,  it  is 
carried  forward  to  the  second  succeeding  taxable  year,  and,  to  the 
extent  not  taken  into  account  for  that  second  year,  to  the  third  suc- 
ceeding taxable  year.  The  amount  of  carryforwards  taken  into  ac- 
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count  for  a  year  succeeding  the  excess  limitation  year,  however, 
will  not  exceed  the  excess  interest  expense  for  that  succeeding  year 
(determined  without  regard  to  carryforwards  from  taxable  years 
that  had  excess  limitation).  In  the  case  of  a  year  following  two  or 
three  prior  years  with  respect  to  which  excess  limitations  potential- 
ly may  be  carried  forward,  the  conferees  intend  that  the  excess 
limitation  available  from  the  earlier  of  the  prior  years  be  used 
first. 

The  operation  of  the  provision  may  be  illustrated  as  follows. 
Assume  that  for  1990  a  corporation  has  $150  of  adjusted  taxable 
income  and  $60  of  net  interest  expense.  Under  the  conference 
agreement,  this  corporation  is  not  subject  to  disallowance  of  inter- 
est deductions  for  1990  under  the  provision.  Moreover,  it  has  excess 
limitation  for  1990  of  $15.  Assume  that  for  1991  the  corporation 
has  $100  of  adjusted  taxable  income  and  again  $60  of  net  interest 
expense.  For  1991  the  sum  of  50  percent  of  adjusted  taxable  income 
($50),  plus  the  excess  limitation  carryforward  from  1990  that  may 
be  taken  into  account  for  1991,  equals  $60  (i.e.,  $50  plus  $10). 
Therefore  the  corporation  is  not  subject  to  disallowance  of  interest 
deductions  for  1991  under  the  provision.  Assume  that  for  1992  the 
corporation  again  has  $100  of  adjusted  taxable  income  and  $60  of 
net  interest  expense.  For  1992  the  sum  of  50  percent  of  adjusted 
taxable  income,  plus  the  excess  limitation  carryforward  from  1990 
that  may  be  taken  into  account  for  1992,  equals  $55  (i.e.,  $50  plus 
$5).  Therefore  the  corporation  may  be  subject  to  disallowance  of  up 
to  $5  of  interest  deductions  for  1992  under  the  provision,  assuming 
that  it  has  paid  or  incurred  disqualified  interest  for  1992  and  as- 
suming that  its  debt-equity  ratio  for  that  year  exceeds  1.5  to  1. 

Under  the  conference  agreement,  the  ratio  of  debt  to  equity 
means  the  ratio  which  the  total  indebtedness  of  the  corporation 
bears  to  the  sum  of  its  money  and  all  other  assets  less  such  total 
indebtedness.  For  this  purpose,  the  amount  taken  into  account  with 
respect  to  any  asset  is  that  asset's  adjusted  basis  for  purposes  of 
determining  gain.  Where  a  debt  obligation  has  original  issue  dis- 
count, the  amount  taken  into  account  is  its  issue  price  plus  the  por- 
tion of  the  original  issue  discount  previously  accrued  as  determined 
under  the  rules  of  section  1272. 1 

The  conference  agreement  modifies  the  definition  of  adjusted 
taxable  income.  Under  the  agreement,  adjusted  taxable  income 
means  the  taxable  income  computed  without  regard  to  net  interest 
expense,  net  operating  loss  carryovers,  or  any  deduction  allowable 
for  depreciation,  amortization,  or  depletion.  Thus  in  the  case  of  a 
corporation  that  claims  a  deduction  for  depletion,  the  amounts  dis- 
regarded in  applying  the  provision  include  any  cost  depletion  or 
percentage  depletion  amounts  actually  allowed. 

The  conference  agreement  also  modifies  the  determination  of 
whether  interest  is  paid  to  a  related  person  in  the  case  of  a  pay- 
ment of  interest  to  a  partnership.  Under  the  agreement,  payments 
of  interest  to  a  partnership  which  would  otherwise  be  a  related 
person  will  generally  not  be  treated  as  payments  to  a  related 
person  if  partners  with  respect  to  whom  no  U.S.  tax  is  imposed  on 


1  For  this  purpose,  adjustments  for  acquisition  premiums  paid  by  any  holder  (sees.  1272(a)(7) 
and  (bX4))  are  irrelevant. 
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their  distributive  shares  of  interest  income  of  the  partnership  from 
the  payer  own  in  the  aggregate  less  than  10  percent  of  the  profits 
and  capital  interest  in  the  partnership.  As  an  exception  to  this  gen- 
eral rule,  payments  to  such  a  partnership  will  be  treated  as  pay- 
ments to  a  related  person  to  the  extent  such  interest  is  allocable  to 
any  partner  who  is  a  related  person  to  the  payer  of  the  interest.2 
For  these  purposes,  the  conference  agreement  provides  a  rule  to  ac- 
count for  the  partnership  interests  of  partners  with  respect  to 
whom,  under  a  treaty,  reduced  U.S.  tax  is  imposed  on  their  distrib- 
utive shares  of  interest  income  of  the  partnership  from  the  payer. 
In  this  case,  the  partnership  interest  of  such  a  partner  will  be 
treated  as  held  in  part  by  a  tax-exempt  person  and  in  part  by  a 
taxable  person.  The  division  will  be  made  under  rules  similar  to 
the  rules  for  determining  the  portion  of  each  interest  payment 
from  a  U.S.  corporation  to  such  a  person  that  would  be  deemed  to 
be  exempt  from  tax. 

These  rules  may  be  illustrated  by  the  following  example.  Assume 
that  a  partnership  owns  all  of  the  stock  of  a  U.S.  corporation  and 
that  the  partnership  receives  interest  payments  from  the  corpora- 
tion. Assume  that  over  90  percent  of  the  interests  in  the  partner- 
ship are  owned  by  two  or  more  unrelated  taxable  U.S.  persons,  and 
that  no  partner  has  more  than  a  50-percent  interest  in  partnership 
profits  or  capital.  Under  the  conference  agreement,  all  payments  of 
interest  to  the  partnership  by  the  corporation  are  treated  as  pay- 
ments to  unrelated  persons  for  purposes  of  the  provision.  On  the 
other  hand,  if  10  percent  or  more  of  the  capital  or  profits  interest 
in  the  partnership  are  held  by  organizations  exempt  from  all  U.S. 
tax  on  their  distributive  share  of  interest  income  of  the  partner- 
ship from  the  corporation,  then  under  the  conference  agreement 
(as  under  the  House  bill)  interest  paid  by  the  corporation  to  the 
partnership  is  treated  as  paid  to  a  related  party,  and  subject  to  the 
other  rules  of  the  provision. 

Under  the  conference  agreement,  the  Treasury  has  the  authority 
to  issue  regulations,  to  carry  out  the  purposes  of  the  provision,  that 
would  alter  the  definition  of  adjusted  taxable  income,  set  rules  for 
computing  the  ratio  of  debt  to  equity,  and  adjust  the  measurement 
of  net  interest  expense  in  appropriate  circumstances.  In  granting 
Treasury  authority  to  amend  the  adjusted  taxable  income  defini- 
tion, the  conferees  intend  that  any  modified  definition  will  add 
back  non-cash  deductions  to  earnings  generated  by  operations,  but 
would  disregard,  for  example,  the  proceeds  of  certain  capital  asset 
dispositions.  In  granting  Treasury  authority  to  adjust  the  measure- 
ment of  net  interest  expense,  the  conferees  understand  that  regula- 
tions could  reduce  net  interest  expense  where  all  or  a  portion  of 
income  items  not  denominated  as  interest  are  appropriately  char- 
acterized, in  the  Treasury's  view,  as  equivalent  to  interest  income. 
The  conferees  expect  that  an  amount  would  not  be  so  characterized 
unless  it  predominantly  reflects  the  time  value  of  money  or  is  a 
payment  in  substance  for  the  use  or  forbearance  of  money.  Similar- 
ly, the  conferees  understand  that  Treasury  might  choose  to  in- 


2  Note  that  applying  section  267(b),  relatedness  to  a  corporation  is  determined  based  on  stock 
held  directly  or  indirectly,  including  stock  held  indirectly  through  a  partnership  (sec.  267(cXD 
and  (5)). 
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crease  net  interest  expense,  under  regulations,  by  all  or  a  portion 
of  expense  items  not  denominated  interest  but  appropriately  char- 
acterized as  equivalent  to  interest  expense. 

Some  have  argued  that  the  House  report's  discussion  of  parent- 
guaranteed  debt  would  potentially  have  made  ordinary  third-party 
financing  transactions  subject  to  the  disallowance  rule,  in  view  of 
the  common  practice  of  having  parents  guarantee  the  debt  of  their 
subsidiaries  in  order  to  reduce  the  cost  of  third-party  borrowings. 
The  conferees  intend  to  clarify  that  the  provision  is  not  to  be  inter- 
preted generally  to  subject  third-party  interest  to  disallowance 
under  the  rule  whenever  such  a  guarantee  is  given  in  the  ordinary 
course.  On  the  other  hand,  the  conferees  do  not  intend  to  preclude 
Treasury  from  disallowing  interest  on  a  guaranteed  third-party 
debt,  in  appropriate  circumstances  where  the  use  of  guaranteed 
third-party  debt  is  a  device  for  avoiding  the  operation  of  the  earn- 
ings stripping  rules,  just  as  Treasury  is  not  precluded  from  disal- 
lowing interest  on  a  back-to-back  loan.  In  the  event  that  Treasury 
issues  regulations  that  would  treat  as  related  party  interest  the  in- 
terest paid  on  debt  of  a  U.S.  corporation  to  an  unrelated  third 
party,  which  debt  is  guaranteed  (or  otherwise  supported)  by  a  relat- 
ed person,  the  conferees  expect  that  any  such  regulations  would 
not  apply  to  debt  outstanding  prior  to  notice  of  the  rule  if  and  to 
the  extent  that  the  regulations  depart  from  positions  the  Service 
and  Treasury  might  properly  take  under  analogous  principles  of 
present  law  that  would  recharacterize  guaranteed  debt  as  equity. 
However,  this  grant  of  authority  is  not  intended  to  restrict  Treas- 
ury's ability  under  current  law  to  recharacterize  certain  guaran- 
teed loans  as  equity.3 

The  conferees  took  account  of  several  concerns  regarding  the 
statutory  language  of  the  House  bill,  and  the  conferees  believe  that 
the  conference  agreement  adequately  addresses  those  concerns. 
Some  have  argued  that  the  House  provision  would  deny  interest 
deductions  in  cases  where  net  interest  expense  exceeds  the  income 
threshold  not  because  tche  corporation  is  thinly  capitalized,  but  be- 
cause of  year-to-year  changes  in  profitability  or  in  the  amount  of 
depreciation,  amortization,  or  depletion.  The  conference  changes 
should  serve  to  ameliorate  these  concerns.  For  example,  the  confer- 
ees expect  that  the  interest  deductions  of  many  corporations  will 
not  be  affected  by  the  provision  because  many  corporations  with 
what  can  fairly  be  called  typical  capital  structures  have  debt-equity 
ratios  below  the  safe  harbor  ratio  in  the  bill.  The  conferees  under- 
stand that  the  median  debt-equity  ratio  for  U.S.  corporations  is 
generally  measured  as  less  than  1.5  to  1.  Where  a  corporation  both 
incurs  related  party  debt  and  acquires  assets  subject  to  deprecia- 
tion, amortization  or  depletion,  the  adjustment  to  taxable  income 
to  disregard  such  deductions  should  insure  that  the  resulting  non- 
cash deductions  do  not  adversely  affect  interest  deductibility.  Final- 
ly, where  profits  ate  temporarily  low  relative  to  existing  debt-serv- 
ice requirements,  the  corporation  may  receive  deductions  for  net 
interest  not  only  up  to  50  percent  of  current  year's  adjusted  tax- 
able income,  but  also  up  to  the  amounts  of  any  excess  limitation 


3  Cf.  Plantation  Patterns,  Inc.  v.  Commissioner,  462  F.2d  712  (5th  Cir.),  cert,  denied,  409  U.S. 
i076  (1972). 
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carried  forward  from  the  three  prior  years.  This  modification  also 
responds  to  concerns  that  taxpayers  would  potentially  have  been 
harmed  by  not  knowing  whether  related  party  interest  would  be 
deductible  at  the  time  it  was  incurred  because  the  relevant  dollar 
threshold  might  not  be  known  until  after  the  taxable  year  in  which 
the  interest  costs  were  incurred. 

Finally,  some  have  argued  that,  contrary  to  the  view  of  the  Ways 
and  Means  Committee,  the  House  bill  provision  would  violate  trea- 
ties. The  conferees  believe  that  the  conference  agreement  does  not 
violate  treaties.  This  belief  is  based  on  several  factors.  First,  the 
conferees  believe  that  because  the  provision  treats  similarly  situat- 
ed persons  similarly,  there  is  no  discrimination  under  treaties.  For 
this  purpose  the  conferees  believe  that  the  determination  of  which 
persons  are  similarly  situated  is  properly  made  by  reference  to  the 
U.S.  tax  those  persons  do  or  do  not  bear  on  interest  income  from 
U.S.  corporations.4  This  is  consistent  with  the  view  that  payments 
leaving  U.S.  taxing  jurisdiction  may  in  appropriate  circumstances, 
consistent  with  treaties,  be  subjected  by  the  United  States  to  tax 
that  would  not  be  imposed  on  a  payment  to  a  U.S.  person.  E.g., 
Notice  87-66,  1987-2  C.B.  376. 

Some  have  argued  that  under  present  law,  foreign  persons  may 
be  treated  for  some  purposes  more  favorably  than  similarly  situat- 
ed U.S.  persons.  For  example,  the  unrelated  business  income  tax 
rules  impose  a  tax  on  earnings  stripping  amounts  (i.e.,  interest,  an- 
nuities, royalties,  and  rents)  received  by  any  tax-exempt  organiza- 
tion that  individually  owns  80  percent  or  more  of  a  U.S.  subsidiary 
(sec.  512(b)(13)).  No  similar  rule  applies  to  foreign  persons.  As  an- 
other example,  it  has  been  argued  that  some  foreign  persons  can 
afford  to  pay  more  for  U.S.  companies  than  prospective  U.S.  buyers 
because  a  foreign  person  can  borrow  to  acquire  in  its  home  country 
where  interest  deductions  are  beneficial,  and  may  in  some  cases  be 
able  to  use  the  capital  in  a  tax  haven  finance  subsidiary  to  gener- 
ate interest  income  from  a  U.S.  acquisition  vehicle  (deductible 
against  income  of  the  target)  that  is  subject  to  little  or  no  current 
tax.5 

The  conferees  believe  that  for  these  purposes  related  and  unre- 
lated lenders  need  not  be  treated  as  similarly  situated.  Allowance 
of  unlimited  deductions  for  related  party  interest  permits  an  eco- 
nomic unit  that  consists  of  more  than  one  legal  entity  to  contract 
with  itself  at  the  expense  of  the  government. 

The  nature  of  the  contracting  parties'  relationship  can  affect 
debt  equity  decisions  even  when  there  is  not  a  complete  commonal- 
ity of  interest  between  the  parties.  The  close  connection  between  a 
corporation  and  its  major  creditors  may  facilitate  renegotiation  and 
reduce  conflicts  between  lender  and  borrower.  These  relations  may 
provide  some  of  the  flexibility  needed  for  adjusting  to  macroeco- 
nomic  disturbances,  which  flexibility  might  otherwise  be  lacking  in 
a  company  burdened  by  debt  owed  to  purely  unrelated  lenders.  It 
has  been  argued  that  debt-equity  ratios  are  higher  in  certain  coun- 
tries (such  as  Japan  and  Germany)  because  the  financial  institu- 


4  Thus  the  provision  makes  no  distinction  between  foreign  lenders  on  the  basis  of  whether  or 
not  their  interest  income  is  subject  to  tax  in  their  residence  country. 

5  See,  e.g.,  Committee  on  Fiscal  Affairs,  OECD,  Thin  Capitalisation  para.  15  (1987). 


569 


tions  that  supply  debt  in  those  countries  typically  participate  in 
the  equity  or  management  of  the  borrower  firms.6 

The  conferees  also  believe  that  the  provisions  of  the  bill  are  gen- 
erally consistent  with  the  United  States'  obligations  under  its  trea- 
ties because  the  bill  sets  forth  standards  for  determining  thin  capi- 
talization in  an  arm's  length  fashion.  Thus,  whether  the  standards 
apply  solely  to  foreign  lenders  or  to  foreign  and  domestic  lenders 
equally  is,  in  the  conferees'  view,  irrelevant.  See,  e.g.,  Committee 
on  Fiscal  Affairs,  OECD,  Thin  Capitalisation  para.  87  (1987). 

The  conferees  believe,  however,  that  there  is  a  difference  be- 
tween the  application  of  arm's  length  concepts  to  ordinary  sales  or 
licensing  transactions,  on  the  one  hand,  and  capitalization  transac- 
tions, on  the  other.  In  the  case  of  an  ordinary  transfer  price  for 
goods,  services,  or  rights  to  use  property,  the  mechanism  for  prop- 
erly dividing  taxing  jurisdiction  over  income  should  generally,  in 
the  conferees'  view,  be  the  market  price.  In  a  transaction  where 
every  additional  dollar  paid  by  the  buyer  inures  to  the  benefit  of 
an  unrelated  seller,  the  price  set  should  be  a  fairly  reliable  guide  to 
the  contributions  of  each  party  to  the  transaction.  In  the  case  of  a 
debtor-creditor  relationship,  on  the  other  hand,  the  fact  that  unre- 
lated parties  may  have  entered  into  a  transaction  involving  the 
same  "thinness"  of  capitalization  is  not  a  sufficient  criterion. 
Absent  any  tax  advantages,  investors  acting  at  arm's  length  may 
not  care,  as  an  economic  matter,  whether  the  return  on  their  in- 
vestment is  denominated  interest,  dividends,  or  capital  gains.  More- 
over, if  interest  is  both  deductible  to  the  payer  and  free  of  source 
taxation  to  the  lender,  while  dividends  are  not  deductible,  and  not 
free  from  source  country  tax,  both  investor  and  issuer  may  be  ben- 
efited by  characterizing  the  instrument  issued  in  return  for  the 
capital  as  debt.  Even  though  there  may  be  a  U.S.  corporation  that 
is  thinly  capitalized  with  unrelated  party  debt  that  pays  a  very 
high  rate  of  interest,  the  conferees  believe  it  is  incorrect  to  draw 
the  conclusion  that  a  similarly  structured  transaction  between  re- 
lated persons  (the  lender  of  which  bears  no  U.S.  tax  on  the  interest 
income)  leaves  the  United  States  with  adequate  tax  jurisdiction 
over  the  earnings  generated  through  the  corporation.  Thus,  the 
committee  believes  that  the  use  of  the  term  "arm's  length"  in  this 
context  does  not  mean  that  the  tax  treatment  of  a  particular  cap- 
ital structure  cannot  be  adjusted  consistent  with  a  treaty  whenever 
it  can  be  demonstrated  that  such  a  structure  exists  in  a  situation 
involving  junk  bonds  and  unrelated  lenders  and  borrowers.  This 
may  be  different  from  the  ordinary  use  of  the  term  "arm's  length" 
under  Code  section  482. 

The  conferees  believe  that  the  provisions  of  the  conference  agree- 
ment meet  the  arm's  length  standard  that  is  relevant  in  the  debt- 
equity  context.  The  conferees  believe  that  thin  capitalization  rules 
based  on  averages  among  firms  and  typical  or  normally  observed 
patterns,  are  consistent  with  what  it  views  as  "arm's-length"  stand- 
ards. As  described  above,  the  conferees  believe  that  a  safe  harbor 
for  companies  capitalized  at  debt-equity  ratios  of  no  greater  than 


6  See,  e.g.,  Gertler  &  Hubbard,  "Taxation,  Corporate  Capital  Structure,  and  Financial  Dis- 
tress," paper  presented  to  the  National  Bureau  of  Economic  Research,  Inc.  conference  on  Tax 
Policy  and  the  Economy,  November  14,  1989. 
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1.5  to  1  would  excuse  many  U.S.  corporations  with  typical  capital 
structures  from  any  potential  disallowance  under  the  rule.  In  addi- 
tion, the  conferees  understand  that  on  average,  net  interest  pay- 
ments can  generally  be  expected  to  be  well  under  the  threshold  set 
by  the  bill.7  Moreover,  because  of  the  particular  lack  of  constraints 
on  related  party  financings  discussed  above,  the  conferees  believe  it 
is  inappropriate  to  assume  that  a  thinly  capitalized  controlled  cor- 
poraton  would  have  been  capitalized  as  thinly  as  the  market  would 
allow  had  the  financing  come  from  unrelated  parties.  A  more  plau- 
sible inference,  in  view  of  the  hypothetical  nature  of  the  inquiry, 
would  be  to  assume  that  more  typical  debt-equity  ratios  and  inter- 
est coverage  ratios  would  be  observed. 

The  conferees  are  aware  of  the  complexity  of  the  legal  issues  in- 
volved in  this  matter  and  the  possible  evolution  of  the  internation- 
al standards  for  identifying  thin  capitalization.  The  conferees  have 
therefore  granted  authority  to  the  Treasury  to  make  appropriate 
adjustments,  by  regulation,  to  the  definitions  applicable  to  debt 
equity,  net  interest  expense,  and  adjusted  taxable  income  so  that 
the  application  of  the  statute  will  be  consistent  with  the  concept  of 
thin  capitalization  as  described  above. 

If  the  adjustments  made  pursuant  to  this  regulatory  authority 
are  determined  by  Treasury  to  be  inadequate  to  permit  the  applica- 
tion of  the  thin  capitalization  rules  consistent  with  appropriate 
arm's  length  standards  as  described  above,  the  conferees  intend 
that  Treasury  will  report  to  the  Finance  Committee  and  the  Ways 
and  Means  Committee  so  that  Congress  may  make  such  adjust- 
ments to  this  provision  as  it  may  find  appropriate  to  remedy  such 
inadequacy. 

13.  Limitation  on  Carrybacks  of  Certain  Net  Operating  Losses  of  C 

Corporations 

Present  law 

A  corporation  that  incurs  net  operating  losses  (NOLs)  generally 
can  carry  the  NOLs  back  3  taxable  years  and  forward  15  taxable 
years.  Carrying  the  NOLs  back  against  prior  taxable  income  allows 
a  corporation  to  recognize  currently  the  benefit  of  those  losses  by 
obtaining  a  refund. 

House  bill 

The  ability  of  C  corporations  to  carry  back  NOLs  is  limited  in 
cases  where  the  NOLs  are  created  by  interest  deductions  allocable 
to  certain  corporate  equity-reducing  transactions  (CERTs).  A  CERT 
is  either  a  major  stock  acquisition  (of  at  least  50  percent  of  the  vote 
or  value  of  another  corporation)  or  an  excess  distribution  (defined 
generally  as  the  excess  of  the  aggregate  distributions  and  redemp- 
tions made  by  a  corporation  with  respect  to  its  stock  over  150  per- 
cent of  the  average  of  such  distributions  for  the  previous  3  years). 


7  See,  e.g.,  the  discussion  in  the  January  18  pamphlet  prepared  by  the  staff  of  the  Joint  Com- 
mittee on  Taxation  entitled  "Federal  Income  Tax  Aspects  of  Corporate  Financial  Structures. "  See 
also,  Wall  St.  J.,  November  6,  1989,  p.  1,  col.  6  ("Interest  payments  are  absorbing  a  record  25% 
of  the  cash  flow  [net  income  plus  depreciation]  of  nonfinancial  corporations,"  quoting  Merrill 
Lynch's  chief  economist). 
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The  portion  of  the  NOL  carryback  that  is  limited  is  the  lesser  of 
(1)  the  corporation's  interest  expense  that  is  allocable  to  the  CERT, 
or  (2)  the  excess  of  the  corporation's  interest  expense  in  the  loss 
limitation  year  over  the  average  of  the  corporation's  interest  ex- 
pense for  the  3  taxable  years  prior  to  the  taxable  year  in  which  the 
CERT  occurred.  The  provision  does  not  apply  if  the  lesser  of  these 
two  amounts  is  less  than  than  $1  million. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

lb.  Exempt  From  Corporate  Level  Tax  Certain  Distributions  Made 
by  Cooperative  Housing  Corporations 

Present  law 

Distribution  of  appreciated  property  by  corporations 

In  general,  gain  is  recognized  by  a  corporation  if  appreciated 
property  is  distributed  to  shareholders  in  a  liquidating  or  nonliqui- 
dating  distribution.  No  gain  or  loss  is  recognized  to  a  cooperative 
housing  corporation,  however,  when  property  that  qualifies  as  a 
principal  residence  is  distributed  to  a  tenant-stockholder,  to  the 
extent  the  exchange  qualifies  for  nonrecognition  at  the  shareholder 
level  under  section  1034  of  the  Code  (sec.  216(e)). 

Deductions  claimed  against  non-member  income 

In  the  case  of  a  taxable  memberhip  organization,  deductions  at- 
tributable to  furnishing  services,  insurance,  goods,  or  other  items  of 
value  to  members  are  allowed  only  to  the  extent  of  income  derived 
from  members  (sec.  277).  In  Concord  Consumers  Housing  Coopera- 
tive v.  Commissioner,  89  T.C.  105  (1987),  the  Tax  Court  applied  this 
rule  in  the  case  of  a  cooperative  housing  corporation  1  and  conclud- 
ed that  interest  income  on  reserves  was  not  income  derived  from 
members. 

House  bill 

Distribution  of  appreciated  property  by  corporations 

No  gain  or  loss  is  recognized  to  a  cooperative  housing  corporation 
on  the  distribution  of  a  dwelling  unit  to  a  tenant-stockholder  re- 
gardless of  whether  the  stockholder  is  entitled  to  defer  recognition 
of  the  gain,  if  any,  on  the  distribution.  The  provision  does  not 
apply,  however,  to  the  distribution  of  any  retail  or  commercial 
space  by  a  cooperative  housing  corporation. 


1  In  this  case,  both  parties  assumed  that  section  277  applied  and  no  issue  regarding  its  appli- 
cation was  raised.  The  Tax  Court  did  not  determine  whether  the  taxpayer  was  a  section  216 
housing  cooperative.  The  Tax  Court  thus  did  not  specifically  reach  the  issue  whether  section  277 
applies  to  a  section  216  housing  cooperative.  The  conferees  wish  to  make  clear  that  no  inference 
one  way  or  the  other  is  intended  by  reference  to  this  particular  case. 
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Deductions  claimed  against  non-tenant-stockholder  income 

If  a  cooperative  housing  corporation  distributes  a  dwelling  unit 
to  a  stockholder,  it  must  recognize  ordinary  income  in  an  amount 
equal  to  any  deductions  with  respect  to  the  distributed  dwelling 
unit  claimed  against  income  other  than  income  from  tenant-stock- 
holders. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

15.  Treatment  of  Safe  Harbor  Leases  of  Rural  Electric  Cooperatives 
Present  law 

Membership  organizations  may  not  use  deductions  arising  from 
providing  goods  and  services  to  members  to  offset  income  from  non- 
members.  In  a  safe  harbor  lease,  the  lessee  both  receives  interest 
income  and  has  rental  expenses. 

House  bill 

The  House  bill  provides  that  interest  income  and  rental  expenses 
of  safe  harbor  leases  of  rural  electric  cooperatives  are  first  netted 
and  the  difference  is  then  allocated  between  member  and  non- 
member  income.  The  provision  is  effective  for  all  open  taxable 
years. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

C.  Employee  Benefits  Provisions 
1.  Repeal  of  section  89  nondiscrimination  rules 
Present  law 

Section  89 

Under  present  law,  section  89  imposes  nondiscrimination  rules 
on  group-term  life  insurance  plans  and  health  plans.  Section  89 
also  imposes  minimum  qualification  standards  on  certain  types  of 
employee  benefit  plans.  Prior  to  the  enactment  of  section  89  as 
part  of  the  Tax  Reform  Act  of  1986,  other  nondiscrimination  rules 
applied  to  certain  employee  benefit  plans. 

Dependent  care  assistance  programs 

Under  present  law,  gross  income  does  not  include  benefits  re- 
ceived under  an  employer-provided  dependent  care  assistance  pro- 
gram. Dependent  care  assistance  programs  are  subject  to  certain 


573 

nondiscrimination  rules,  including  a  benefits  test.  If  these  rules  are 
not  satisfied  then  all  employees  must  include  in  income  the  bene- 
fits received  under  the  program. 

Line  of  business  rules 

Under  present  law,  if  an  employer  has  separate  lines  of  business 
or  maintains  separate  operating  units,  each  separate  line  of  busi- 
ness or  operating  unit  may  be  tested  separately  under  the  nondis- 
crimination rules  applicable  to  qualified  plans  by  taking  into  ac- 
count only  those  employees  in  that  line  of  business  or  operating 
unit. 

House  bill 

Repeal  of  section  89 

The  House  bill  repeals  section  89.  The  provision  is  effective  as  if 
included  in  the  Tax  Reform  Act  of  1986. 

Reinstatement  of  prior  law 

The  House  bill  generally  reinstates  the  nondiscrimination  rules 
in  effect  prior  to  the  Tax  Reform  Act  of  1986.  The  provision  is  ef- 
fective as  if  included  in  the  Tax  Reform  Act  of  1986. 

Dependent  care  assistance  programs 

The  House  bill  provides  that,  if  the  nondiscrimination  rules  re- 
lating to  dependent  care  assistance  programs  are  not  satisfied,  only 
the  highly  compensated  employees  in  the  program  must  include  in 
income  the  value  of  benefits  received  under  the  program.  The  pro- 
vision is  effective  for  years  beginning  after  December  31,  1988. 

Line  of  business  rules 

Under  the  House  bill,  in  the  case  of  any  plan  year  beginning  on 
or  before  the  date  the  Secretary  issues  guidelines  under  sections 
414(r)(2)(C)  (and  begins  issuing  determination  letters  with  respect  to 
such  section),  an  employer  meeting  the  requirements  of  sections 
414(r)(2)  (A)  and  (B)  with  respect  to  a  line  of  business  may  treat  it 
as  a  separate  line  of  business  if  the  employer  reasonably  deter- 
mines it  to  be  separate.  The  provision  is  effective  for  years  begin- 
ning after  December  31,  1986. 

Senate  amendment 

No  provision. 

Conference  agreement 

No  provision.  (Provisions  similar  to  those  of  the  House  bill  were 
included  in  Public  Law  No.  101-140,  providing  for  an  increase  in 
the  public  debt.) 

2.  Provisions  Relating  to  Employee  Stock  Ownership  Plans  (ESOPSJ 
Present  law 

Partial  interest  exclusion  for  ESOP  loans 

Under  present  law,  banks  and  certain  other  financial  institutions 
may  exclude  from  gross  income  50  percent  of  the  interest  received 
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with  respect  to  a  securities  acquisition  loan  (sec.  133).  Under  Reve- 
nue Ruling  89-76,  a  lender  may  qualify  for  the  partial  interest  ex- 
clusion regardless  of  whether  the  original  lender  was  a  qualified 
lender  or  whether  each  prior  lender  was  a  qualified  lender. 

Dividends  paid  deduction 

In  certain  circumstances,  present  law  permits  an  employer  to 
deduct  dividends  paid  on  securities  held  by  an  ESOP  to  the  extent 
the  dividends  are  (1)  paid  out  currently  to  plan  participants  or  (2) 
used  to  repay  a  loan  used  to  acquire  employer  securities  (sec. 
404(k)). 

Deferral  of  gain  on  certain  sales  of  stock  to  an  ESOP 

If  certain  requirements  are  satisfied,  present  law  permits  a  tax- 
payer to  elect  to  defer  recognition  of  gain  on  the  sale  of  qualified 
securities  to  an  ESOP  to  the  extent  that  the  taxpayer  reinvests  the 
proceeds  in  qualified  replacement  property  within  a  replacement 
period  (sec.  1042). 

Limits  on  contributions  and  benefits  under  an  ESOP 

In  general,  under  present  law,  the  maximum  annual  additions 
that  can  be  made  to  the  account  of  plan  participants  under  a  de- 
fined contribution  plan  is  the  lesser  of  (1)  25  percent  of  the  partici- 
pant's compensation,  or  (2)  $30,000.  If  no  more  than  Vz  of  the  em- 
ployer contributions  to  an  ESOP  for  a  year  are  allocated  to  highly 
compensated  employees,  then  the  dollar  limit  on  annual  additions 
to  the  ESOP  is  equal  to  the  sum  of  (1)  the  regularly  applicable 
dollar  limit,  and  (2)  the  lesser  of  such  dollar  limit  or  the  amount  of 
employer  securities  contributed,  or  purchased  with  cash  contribut- 
ed to,  the  ESOP  (sec.  415(c)(6)). 

Payment  of  estate  tax  liability  by  an  ESOP 

Under  present  law,  the  executor  of  a  decedent's  estate  is  relieved 
of  estate  tax  liability,  and  an  ESOP  is  required  to  pay  the  liability, 
if  qualified  employer  securities  are  acquired  from  the  decedent  by 
the  ESOP  and  certain  requirements  are  satisfied.  The  plan  admin- 
istrator must  consent  to  the  assumption  of  estate  tax  liability  and 
the  employer  maintaining  the  ESOP  must  guaranty  the  payment 
of  the  liability  (sec.  2210). 

Estate  tax  deduction  for  sales  to  an  ESOP 

If  certain  requirements  are  satisfied,  present  law  permits  a  de- 
duction from  the  gross  estate  equal  to  50  percent  of  the  qualified 
proceeds  from  a  qualified  sale  to  an  ESOP  of  employer  securities 
that  are  includible  in  the  decedent's  estate  (sec.  2057).  The  deduc- 
tion may  not  exceed  50  percent  of  the  otherwise  taxable  estate  and 
cannot  reduce  the  estate  taxes  by  more  than  $750,000.  The  estate 
tax  deduction  expires  for  sales  after  December  31,  1991. 

Relief  from  net  operating  loss  provisions 

In  general,  under  present  law,  if  there  is  more  than  a  50  percent 
change  in  the  ownership  of  a  corporation  that  has  net  operating 
losses,  the  use  of  the  corporation's  pre-change  losses  and  credits  is 
limited  following  that  ownership  change.  Employer  securities  ac- 
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quired  by  certain  ESOPs  are  not  taken  into  account  in  determining 
whether  an  ownership  change  has  occurred  (sec.  382(1)(3)(Q). 

House  bill 

Partial  interest  exclusion  for  ESOP  loans 

Under  the  House  bill,  the  partial  interest  exclusion  applies  with 
respect  to  a  securities  acquisition  loan  only  during  periods  in  which 
the  ESOP  owns  at  least  30  percent  of  each  class  of  outstanding 
stock  of  the  corporation  that  issued  the  employer  securities  or  30 
percent  of  the  total  value  of  all  outstanding  stock  of  the  corpora- 
tion. The  Secretary  is  authorized  to  provide  that  limited  failures  to 
meet  this  30-percent  requirement  will  not  result  in  loss  of  the  ex- 
clusion if  the  failure  is  corrected  within  90  days.  The  Secretary 
may  extend  the  correction  period  for  an  additional  90  days. 

The  House  bill  overrides  Revenue  Ruling  89-76  by  providing  that 
the  partial  interest  exclusion  is  not  available  to  a  lender  unless  the 
loan  originated  with  a  qualified  lender  and  each  prior  lender  is  a 
qualified  lender. 

The  provision  generally  applies  to  loans  made  after  July  10,  1989. 

The  provision  does  not  apply  to  any  loan  made  pursuant  to  a 
written  binding  commitment  in  effect  on  July  10,  1989,  and  at  all 
times  thereafter  before  such  loan  is  made  to  the  extent  that  the 
proceeds  of  such  loan  are  used  to  acquire  employer  securities  pur- 
suant to  a  written  binding  contract  (or  tender  offer  registered  with 
the  Securities  and  Exchange  Commission)  in  effect  on  July  10, 
1989,  and  at  all  times  thereafter  before  such  securities  are  ac- 
quired. 

The  provision  does  not  apply  to  any  loan  made  pursuant  to  a 
written  agreement  entered  into  on  or  before  July  10,  1989,  if  such 
agreement  evidences  the  intent  of  the  borrower  on  a  periodic  basis 
to  enter  into  immediate  allocation  securities  acquisition  loans,  and 
one  or  more  securities  acquisition  loans  were  made  to  the  borrower 
on  or  before  July  10,  1989. 

The  provision  does  not  apply  to  loans  made  after  July  10,  1989, 
to  refinance  securities  acquisition  loans  made  on  or  before  such 
date  or  to  refinance  loans  grandfathered  under  the  provision  if  (1) 
such  loans  meet  the  requirements  of  section  133  (as  in  effect  before 
the  amendments  made  by  the  provision)  applicable  to  such  loans, 
(2)  immediately  after  the  refinancing  the  principal  amount  of  the 
loan  resulting  from  the  refinancing  does  not  exceed  the  principal 
amount  of  the  refinanced  loan  (immediately  before  the  refinanc- 
ing), (3)  the  term  of  the  loan  does  not  extend  beyond  the  later  of  (a) 
the  last  day  of  the  term  of  the  original  securities  acquisition  loan 
or  (b)  the  last  day  of  the  7-year  period  beginning  on  the  date  the 
original  securities  acquisition  loan  was  made,  and  (4)  the  original 
loan  was  originated  by  a  qualified  lender. 

Dividends  paid  deduction 

The  30-percent  ownership  requirement  that  applies  to  the  partial 
interest  exclusion  under  the  bill  also  applies  to  the  dividends  paid 
deduction.  In  addition,  the  dividends  paid  deduction  is  limited  to 
dividends  paid  on  employer  securities  acquired  with  a  securities  ac- 
quisition loan  to  which  the  partial  interest  exclusion  applies.  Divi- 
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dends  may  be  used  to  repay  an  acquisition  loan  only  if  those  divi- 
dends are  paid  with  respect  to  employer  securities  acquired  with 
that  loan. 

The  provision  applies  to  employer  securities  acquired  after  July 
10,  1989,  other  than  securities  acquired  with  the  proceeds  of  a  loan 
that  meets  the  requirements  for  the  grandfather  from  modifica- 
tions of  section  133  (whether  or  not  the  loan  actually  qualified 
under  section  133). 

Deferral  of  gain  on  certain  sales  of  stock  to  an  ESOP 

Under  the  House  bill,  the  deferral  of  recognition  of  gain  on  the 
sale  of  qualified  securities  to  an  ESOP  is  available  only  if,  in  addi- 
tion to  the  present-law  requirements,  the  taxpayer  holds  the  securi- 
ties for  at  least  3  years  before  the  sale  of  stock  to  an  ESOP.  The 
provision  is  effective  for  sales  to  an  ESOP  after  July  10,  1989. 

Limits  on  contributions  and  benefits  under  an  ESOP 

The  special  dollar  limitation  for  annual  additions  to  an  ESOP  is 
repealed,  effective  for  years  beginning  after  December  31,  1989. 

Payment  of  estate  tax  liability  by  an  ESOP 

The  House  bill  repeals  the  provision  permitting  an  ESOP  to 
assume  estate  tax  liability,  effective  for  estates  of  decedents  dying 
after  July  12,  1989. 

Estate  tax  deduction  for  sales  to  an  ESOP 

The  House  bill  repeals  the  estate  tax  deduction  for  certain  sales 
of  employer  securities  to  an  ESOP,  effective  for  estates  of  decedents 
dying  after  July  12,  1989. 

Relief  from  net  operating  loss  provisions 

The  House  bill  repeals  the  provision  providing  that  certain  em- 
ployer securities  are  not  taken  into  account  in  determining  wheth- 
er an  ownership  change  has  occurred  for  purposes  of  the  net  oper- 
ating loss  rules,  effective  for  acquisitions  of  employer  securities 
after  July  12,  1989,  other  than  acquisitions  pursuant  to  a  binding 
written  contract  in  effect  on  July  12,  1989,  and  at  all  times  thereaf- 
ter before  such  acquisition. 

Senate  amendment 

Partial  interest  exclusion  for  ESOP  loans 

Under  the  Senate  amendment,  the  partial  interest  exclusion  does 
not  apply  to  a  loan  unless  (1)  immediately  after  the  acquisition  of 
the  securities  acquired  with  the  loan  proceeds  (or  transfer  of  securi- 
ties to  the  ESOP  in  the  case  of  an  immediate  allocation  loan)  the 
ESOP  owns  at  least  30  percent  of  each  class  of  outstanding  stock  of 
the  corporation  issuing  the  securities,  or  30  percent  of  the  total 
value  of  all  outstanding  stock  of  the  corporation,  (2)  the  term  of  the 
loan  does  not  exceed  15  years,  and  (3)  participants  are  entitled  to 
direct  how  the  employer  securities  acquired  with  the  loan  (or  trans- 
ferred to  the  ESOP)  and  allocated  to  their  account  are  to  be  voted. 
The  30-percent  limit  is  calculated  as  under  the  House  bill  except 
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that  options  held  by  the  ESOP  are  taken  into  account  in  determin- 
ing the  percentage  of  stock  held  by  the  ESOP. 

Under  the  amendment,  a  10-percent  excise  tax  is  imposed  on  the 
employer  maintaining  the  ESOP  if,  within  3  years  after  the  securi- 
ties are  acquired  (or  transferred)  (1)  the  total  number  of  employer 
securities  held  by  the  ESOP  after  the  disposition  is  less  than  the 
total  number  of  employer  securities  held  after  the  acquisition  (or 
transfer),  or  (2)  except  to  the  extent  provided  in  regulations,  the 
value  of  employer  securities  held  by  the  ESOP  after  the  disposition 
is  less  than  30  percent  of  the  total  value  of  all  employer  securities 
as  of  the  time  of  the  disposition.  The  excise  tax  is  also  imposed  if 
the  employer  securities  are  disposed  of  before  being  allocated  to  the 
accounts  of  plan  participants.  Certain  distributions  to  employees 
and  certain  exchanges  of  employer  securities  are  not  taken  into  ac- 
count for  purposes  of  the  excise  tax  provisions. 

The  provision  generally  applies  to  loans  made  after  June  6,  1989. 

The  provision  does  not  apply  to  any  loan  (1)  which  is  made  pur- 
suant to  a  binding  written  commitment  in  effect  on  June  6,  1989, 
and  at  all  times  thereafter  before  such  loan  is  made,  or  (2)  to  the 
extent  that  the  proceeds  of  such  loan  are  used  to  acquire  employer 
securities  pursuant  to  a  written  binding  contract  (or  tender  offer 
registered  with  the  Securities  and  Exchange  Commission)  in  effect 
on  June  6,  1989,  and  at  all  times  thereafter  before  such  securities 
are  acquired. 

The  provision  does  not  apply  to  a  loan  to  the  extent  made  to  fi- 
nance the  acquisition  of  employer  securities  by  an  ESOP  pursuant 
to  a  collective  bargaining  agreement  between  employee  representa- 
tives and  one  or  more  employers  which  was  agreed  to  on  or  before 
June  6,  1989,  and  ratified  before  such  date  or  within  a  reasonable 
period  thereafter  and  which  agreement  sets  forth  the  material 
terms  of  the  ESOP. 

The  provision  does  not  apply  to  loans  with  respect  to  which  a 
filing  was  made  with  an  agency  of  the  United  States  on  or  before 
June  6,  1989,  which  specifies  the  aggregate  principal  amount  of  the 
loan  if  (1)  such  filing  specifies  that  the  loan  is  intended  to  be  a  se- 
curities acquisition  loan  and  is  for  registration  required  to  permit 
the  offering  of  such  loan,  or  (2)  such  filing  is  for  approval  required 
in  order  for  the  ESOP  to  acquire  more  than  a  certain  percentage  of 
the  stock  of  the  employer. 

The  provision  does  not  apply  to  loans  made  after  June  6,  1989,  to 
refinance  securities  acquisition  loans  (determined  without  regard  to 
sec.  133(b)(2))  made  on  or  before  such  date  to  refinance  loans  grand- 
fathered under  the  provision  (1)  the  refinancing  loans  meet  the  re- 
quirements of  section  133  (as  in  effect  before  amended  by  the  provi- 
sion), (2)  immediately  after  refinancing  the  principal  amount  of  the 
loan  resulting  from  the  refinancing  does  not  exceed  the  principal 
amount  of  the  refinanced  loan  (immediately  before  the  refinanc- 
ing), and  (3)  the  term  of  such  refinancing  loan  does  not  extend 
beyond  the  later  of  (a)  the  last  day  of  the  term  of  the  original  secu- 
rities acquisition  loan,  or  (b)  the  last  day  of  the  7-year  period  begin- 
ning on  the  date  the  original  securities  acquisition  loan  was  made. 
For  purposes  of  this  transition  rule,  "securities  acquisition  loan" 
includes  a  loan  from  a  corporation  to  an  ESOP  described  in  section 
133(b)(3)  (relating  to  back-to-back  loans). 
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Dividends  paid  deduction 
No  provision. 

Deferral  of  gain  on  certain  sales  of  stock  to  an  ESOP 
No  provision. 

Limits  on  contributions  and  benefits  under  an  ESOP 
No  provision. 

Payment  of  estate  tax  liability  by  an  ESOP 
No  provision. 

Estate  tax  deduction  for  sales  to  an  ESOP 
No  provision. 

Relief  from  net  operating  loss  provisions 
No  provision. 
Conference  agreement 

Partial  interest  exclusion  for  ESOP  loans 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  with  modifications.  Under  the  conference  agreement, 
the  partial  interest  exclusion  is  not  available  unless  the  ESOP 
owns  more  than  50  percent  of  (1)  each  class  of  outstanding  stock  of 
the  corporation  issuing  the  employer  securities,  or  (2)  the  total 
value  of  all  outstanding  stock  of  the  corporation.  The  amount  of 
stock  of  the  corporation  held  by  the  ESOP  is  determined  as  under 
the  House  bill.  Thus,  options  held  by  the  ESOP  are  not  counted 
toward  the  50-percent  requirement. 

As  under  the  House  bill,  the  partial  interest  exclusion  does  not 
apply  to  interest  allocable  to  any  period  during  which  ESOP  does 
not  meet  the  more  than  50  percent  requirement.  In  addition,  the 
House  bill  provision  relating  to  reporting  requirements  is  included. 
The  provisions  of  the  Senate  bill  relating  to  voting  rights,  the  15- 
year  limitation  on  the  term  of  securities  acquisition  loans,  and 
excise  taxes  also  apply.  The  conference  agreement  does  not  adopt 
the  provision  of  the  House  bill  that  overrides  Revenue  Ruling  89- 
76.  Under  the  conference  agreement,  the  more  than  50  percent  re- 
quirement may  be  satisfied  by  counting  all  stock  in  any  ESOP 
maintained  by  the  employer  (or  other  member  of  the  employer's 
controlled  group). 

As  under  the  Senate  amendment,  it  is  intended  that  during  the 
period  the  excise  tax  relating  to  securities  to  which  section  2057  ap- 
plied is  in  effect,  any  disposition  of  employer  securities  will  be 
treated  as  having  been  made  in  the  following  order:  first,  from  se- 
curities described  in  section  4978A(d)(l);  second,  from  securities  de- 
scribed in  section  4978A(d)(2);  third,  from  section  133  securities  ac- 
quired during  the  3-year  period  ending  on  the  date  of  such  disposi- 
tion, beginning  with  the  securities  first  so  acquired;  fourth,  from 
section  133  securities  acquired  before  such  3-year  period  unless 
such  securities  (or  proceeds  from  the  disposition)  have  been  allocat- 
ed to  accounts  of  participants  or  beneficiaries;  fifth,  from  securities 
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described  in  section  4978A(d)(3);  and  last  from  securities  described 
in  section  4978(d)(4). 

The  provision  is  generally  effective  for  loans  made  after  July  10, 
1989.  In  addition,  the  conference  agreement  adopts  the  transition 
rules  of  both  the  House  bill  and  the  Senate  amendment.  Thus, 
under  the  conference  agreement,  the  provision  does  not  apply  to  a 
loan  made  after  July  10,  1989,  (1)  if  the  loan  is  made  pursuant  to  a 
written  binding  commitment  in  effect  on  July  10,  1989,  to  the 
extent  the  proceeds  of  such  loan  are  used  to  acquire  employer  secu- 
rities pursuant  to  a  written  binding  contract  (or  tender  offer)  in 
effect  on  July  10,  1989;  (2)  the  loan  is  an  immediate  allocation  secu- 
rities acquisition  loan  made  on  or  befor  July  10,  1992,  pursuant  to 
a  written  agreement  entered  into  on  or  before  July  10,  1989,  and 
certain  requirements  are  satisfied;  (3)  if  the  loan  is  made  pursuant 
to  a  written  binding  commitment  in  effect  on  June  6,  1989,  or  to 
the  extent  that  the  proceeds  of  the  loan  are  used  to  acquire  em- 
ployer securities  pursuant  to  a  written  binding  contract  (or  tender 
offer)  in  effect  on  June  6,  1989;  (4)  to  the  extent  the  loan  is  used  to 
acquire  employer  securities  pursuant  to  a  collective  bargaining 
agreement  setting  forth  the  material  terms  of  the  ESOP  (or  refer- 
encing an  existing  ESOP)  which  was  agreed  to  on  or  before  June  6, 
1989,  by  one  or  more  employers  and  employee  representatives  (and 
ratified  on  or  before  such  date  or  within  a  reasonable  period  there- 
after); or  (5)  with  respect  to  which  certain  governmental  filings 
were  made  on  or  before  June  6,  1989.  As  under  the  Senate  amend- 
ment, the  grandfather  with  respect  to  certain  governmental  filings 
relates  only  to  governmental  filings  required  in  order  for  the  ESOP 
debt  to  be  issued  or  for  a  certain  percentage  of  the  corporation's 
stock  to  be  acquired  by  the  ESOP  and,  thus,  for  example,  the  rule 
is  not  satisfied  by  a  request  for  a  determination  letter  from  the  In- 
ternal Revenue  Service  that  the  ESOP  is  a  qualified  plan. 

A  special  effective  date  applies  to  loans  not  otherwise  grandfa- 
thered under  the  provision  with  respect  to  a  plan  that  does  not  sat- 
isfy the  more  than  50  percent  requirement  of  the  provision,  but 
would  have  satisfied  the  provisions  of  the  House  bill  and  the 
Senate  amendment.  Under  the  provision,  the  more  than  50  percent 
requirement  does  not  apply  in  the  case  of  a  loan  made  after  July 
10,  1989,  if  (1)  the  requirements  of  the  provision  are  satisfied  by 
subsituting  at  least  30  percent  for  more  than  50  percent  and  (2)  the 
loan  is  made  (a)  on  or  before  November  17,  1989,  (b)  the  loan  is 
made  after  November  17,  1989,  pursuant  to  a  binding  written  com- 
mitment in  effect  on  November  17,  1989  or  (c)  to  the  extent  that 
the  proceeds  of  the  loan  are  used  to  acquire  employer  securities 
pursuant  to  a  written  binding  contract  (or  tender  offer)  in  effect  on 
November  17,  1989. 

In  addition,  the  provision  does  not  apply  to  a  a  loan  made  after 
July  10,  1989,  to  refinance  securities  acquisition  loans  (determined 
without  regard  to  sec.  133(b)(2))  made  on  or  before  such  date  or  to 
refinance  loans  grandfathered  under  the  provision  if  (1)  such  refi- 
nancing loan  meets  the  requirements  of  section  133  as  in  effect 
before  the  amendment  made  by  the  provision,  (2)  the  outstanding 
principal  amount  of  the  loan  is  not  increased,  and  (3)  the  term  of 
such  loan  does  not  extend  beyond  the  later  of  (a)  the  last  day  of  the 
term  of  the  original  securities  acquisition  loan,  or  (b)  the  last  day 
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of  the  7-year  period  beginning  on  the  date  the  original  securities 
acquisition  loan  was  made.  These  refinancing  rules  apply  in  the 
case  of  a  securities  acquisition  loan  that  consists  of  a  loan  to  the 
employer  with  a  corresponding  loan  to  the  ESOP  (a  back-to-back  or 
mirror  loan)  (see  sec.  133(b)(3)),  if  the  loan  is  restructured  so  that 
the  loan  is  directly  from  the  financial  institution  to  the  ESOP  with 
a  guarantee  from  the  employer  rather  than  a  loan  from  the  em- 
ployer. The  refinancing  rules  also  apply  to  a  series  of  refinancings. 
The  conference  agreement  does  not  contain  the  provision  of  the 
House  bill  requiring  that  the  original  lender  must  have  been  a 
qualified  lender. 

The  conferees  intend  that  the  written  binding  commitment  rule 
apply  to  the  extent  that  a  loan  made  pursuant  to  a  written  binding 
commitment  that  otherwise  satisfies  the  requirements  of  the 
grandfather  rule  is  used  to  replace  or  refinance  a  loan  the  proceeds 
of  which  were  used  to  acquire  employer  securities  before  the  appli- 
cable grandfather  date.  Such  a  grandfathered  loan  may  be  refi- 
nanced without  loss  of  the  grandfather  if  the  requirements  relating 
to  refinancings  are  otherwise  met. 

The  conferees  understand  that  ESOP  loan  transactions  are  not 
identical,  and  that  the  course  of  events  leading  up  to  the  conclu- 
sion of  a  transaction  differs  from  case  to  case.  Thus,  with  respect  to 
the  grandfather  rules  for  loans  made  pursuant  to  a  written  binding 
commitment,  the  conferees  recognize  that  whether  there  is  a  writ- 
ten binding  loan  commitment  depends  on  all  the  facts  and  circum- 
stances and  that  the  existence  of  such  a  commitment  can  be  dem- 
onstrated in  a  variety  of  ways. 

It  is  not  necessary  that  the  final  loan  documents  be  executed  by 
the  parties  in  order  to  demonstrate  the  existence  of  a  written  bind- 
ing loan  commitment.  The  existence  of  such  a  commitment  can  be 
demonstrated,  for  example,  by  any  combination  of  documents 
which  include  some  or  all  of  documentation  of  the  lender,  written 
communications  by  the  borrower  or  the  borrower's  agent  (e.g.,  an 
investment  banker  or  broker),  and  documentation  of  the  borrower 
showing  that  the  loan  was  approved  by  the  lender  and  that  the 
offer  to  make  the  loan  was  received  by  the  borrower.  No  one  par- 
ticular document  is  necessary  to  qualify  for  the  grandfather. 

The  documentation  would  have  to  include  the  principal  terms  of 
the  loan,  such  as  the  principal  amount,  interest  rate  or  spread  or 
formula  pursuant  to  which  the  interest  rate  will  be  set,  and  matu- 
rity of  the  loan.  It  is  intended  that  the  grandfather  will  not  fail  to 
be  met  if  the  loan  commitment  is  for  a  specified  amount  and  the 
borrower  borrows  less  than  the  full  amount.  In  addition,  the  grand- 
father will  not  fail  to  be  met  merely  because  the  interest  rate  is  to 
be  set  in  accordance  with  rates  prevailing  at  the  time  the  loan  is 
made,  or  because  the  only  modification  in  the  loan  terms  is  a  re- 
duction in  the  interest  rate  that  occurs  before  the  loan  is  made. 
The  grandfather  will  also  not  fail  to  be  met  merely  because  a  loan 
commitment  that  met  the  conditions  of  the  grandfather  had  an  ex- 
piration date  and  the  commitment  was  extended  before  the  expira- 
tion date  without  change  in  the  material  terms  of  the  commitment. 

The  written  binding  commitment  grandfather  rules  apply  to  all 
types  of  securities  acquisition  loans.  Thus,  for  example,  immediate 
allocation  loans,  as  well  as  other  types  of  securities  acquisition 
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loans,  would  be  grandfathered  under  the  provision  if  a  binding 
written  commitment  to  make  a  securities  acquisition  loan  existed 
on  June  6,  1989,  and  at  all  times  thereafter  before  the  loan  is 
made.  Of  course,  such  loans  may  also  qualify  under  the  special  rule 
for  immediate  allocation  loans. 

The  conferees  also  intend  that  a  grandfathered  loan  will  not  lose 
the  benefit  of  the  grandfather  merely  because  the  interest  rate  on 
the  loan  is  adjusted  periodically  by  an  independent  (e.g.,  unrelated 
to  the  ESOP,  its  trustee  or  the  sponsor  of  the  ESOP)  remarketing 
and  interest-setting  agent,  or  when  the  debt  is  remarketed. 

In  general,  the  rules  for  determining  whether  a  written  binding 
commitment  exists  are  the  same  under  all  the  ESOP  grandfather 
rules.  However,  for  purposes  of  the  June  6,  1989,  binding  commit- 
ment rule  only,  a  loan  is  treated  as  being  made  pursuant  to  a  writ- 
ten binding  commitment  in  effect  on  June  6,  1989,  if  the  loan 
would  have  met  the  conditions  necessary  to  satisfy  the  June  6, 
1989,  binding  commitment  transition  rule,  except  for  the  fact  that 
the  commitment  lapsed  after  June  6,  1989,  provided  that  the  loan 
was  closed  on  or  before  November  17,  1989,  on  substantially  the 
same  terms  as  contained  in  the  original  written  commitment. 

Dividends  paid  deduction 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  conference  agreement  includes  the  provision  in  the  House 
bill  that  dividends  may  be  used  to  repay  an  acquisition  loan  only  if 
the  dividends  are  on  employer  securities  acquired  with  the  loan. 
The  effective  date  of  the  provision  is  the  same  as  the  House  bill, 
except  that  August  4,  1989,  is  substituted  for  July  10,  1989.  Thus, 
the  provision  is  effective  for  securities  acquired  by  the  ESOP  after 
August  4,  1989,  other  than  securities  acquired  with  the  proceeds  of 
a  loan  made  pursuant  to  a  written  binding  commitment  in  effect 
on  August  4,  1989,  to  the  extent  the  proceeds  of  such  loan  are  used 
to  acquire  employer  securities  pursuant  to  a  written  binding  con- 
tract (or  tender  offer)  in  effect  on  August  4,  1989.  Employer  securi- 
ties are  not  considered  to  have  been  acquired  by  an  ESOP  on  or 
before  August  4,  1989,  for  example,  if  the  securities  were  acquired 
by  a  qualified  plan  on  or  before  August  4,  1989,  but  the  plan  was 
not  an  ESOP  until  after  August  4,  1989. 

As  under  present  law,  a  loan  does  not  have  to  qualify  as  a  securi- 
ties acquisition  loan  under  section  133  in  order  for  the  dividend  de- 
duction to  apply  to  dividends  used  to  repay  the  loan. 

As  under  the  House  bill,  no  inference  is  intended  as  to  the  scope 
of  the  dividend  deduction  prior  to  the  effective  date  of  the  provi- 
sion. In  addition,  no  inference  is  intended  with  respect  to  the  per- 
missible sources  of  payments  on  exempt  loans  under  Title  I  of  the 
Employee  Retirement  Income  Security  Act  of  1974. 

Deferral  of  gain  on  certain  sales  of  stock  to  an  ESOP 
The  conference  agreement  follows  the  House  bill. 

Limits  on  contributions  and  benefits  under  an  ESOP 
The  conference  agreement  follows  the  House  bill. 
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Payment  of  estate  tax  liability  by  an  ESOP 

The  conference  agreement  follows  the  House  bill. 

Estate  tax  deduction  for  sales  to  an  ESOP 

The  conference  agreement  follows  the  House  bill,  with  the  modi- 
fication that  the  provision  applies  to  estates  of  decedents  dying 
after  the  date  of  enactment. 

Relief  from  net  operating  loss  provisions 
The  conference  agreement  follows  the  House  bill. 

3.  Modification  of  Full  Funding  Limitation 

Present  law 

Under  present  law,  subject  to  certain  limitations,  an  employer 
may  make  deductible  contributions  to  a  defined  benefit  pension 
plan  up  to  the  full  funding  limitation.  The  full  funding  limitation 
is  generally  defined  as  the  excess,  if  any,  of  (1)  the  lesser  of  (a)  150 
percent  of  the  plan's  current  liability  or  (b)  the  accrued  liability 
under  the  plan  (including  normal  cost),  over  (2)  the  value  of  the 
plan's  assets.  For  plan  years  beginning  before  Janaury  1,  1988,  the 
150  percent  of  current  liability  limitation  did  not  apply. 

The  Secretary  may,  under  regulations,  adjust  the  150-percent 
figure  contained  in  the  full  funding  limitation  to  take  into  account 
the  average  age  (and  length  of  service,  if  appropriate)  of  the  par- 
ticipants in  the  plan  (weighted  by  the  value  of  their  benefits  under 
the  plan).  In  addition,  the  Secretary  is  authorized  to  prescribe  regu- 
lations that  apply,  in  lieu  of  the  150  percent  of  current  liability 
limitation,  a  different  full  funding  limitation  based  on  factors  other 
than  current  liability.  The  Secretary  may  exercise  this  authority 
only  in  a  manner  so  that  in  the  aggregate,  the  effect  on  Federal 
budget  receipts  is  substantially  identical  to  the  effect  of  the  150- 
percent  full  funding  limitation. 

House  bill 

Certain  employers  may  elect  to  apply  the  present-law  full  fund- 
ing limitation  without  regard  to  the  150  percent  of  current  liability 
limitation.  The  Secretary  is  directed  to  adjust  the  full  funding  limi- 
tation for  all  plans  (other  than  those  subject  to  such  an  election)  in 
a  specified  manner  in  response  to  employer  elections  under  the 
provision  so  that  the  provision  has  a  negligible  effect  on  Federal 
budget  receipts. 

An  employer  may  elect  to  use  the  alternative  full  funding  limita- 
tion if  (1)  as  of  the  first  day  of  the  plan  year  in  which  the  election 
is  made  the  accrued  liability  of  participants  accruing  benefits 
under  all  defined  benefit  pension  plans  of  the  employer  (and  con- 
trolled group  members)  is  at  least  90  percent  of  the  aggregate  total 
accrued  liability  under  all  such  plans  and  (2)  no  defined  benefit 
pension  plan  maintained  by  the  employer  (or  by  any  controlled 
group  member)  is  a  top-heavy  plan  (within  the  meaning  of  section 
416(g))  for  the  plan  year  in  which  such  election  is  made  or  the  two 
immediately  preceding  plan  years. 
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If  the  accrued  liability  ratio  described  above  falls  below  90  per- 
cent for  any  plan  year  for  which  the  election  is  in  effect,  the  alter- 
native full  funding  limitation  is  phased  out  for  the  remainder  of 
the  period  for  which  the  election  is  in  effect  under  rules  to  be  pre- 
scribed by  the  Secretary.  If  a  plan  becomes  a  top-heavy  plan  during 
any  plan  year  in  the  period  for  which  the  election  is  in  effect,  the 
alternative  full  funding  limitation  ceases  to  apply.  In  addition,  if 
either  the  90-percent  requirement  or  top-heavy  restriction  is  violat- 
ed during  the  election  period,  the  employer  is  precluded  from 
making  a  subsequent  election  to  use  the  alternative  full  funding 
limitation  for  10  plan  years  following  the  election  period. 

In  determining  whether  the  accrued  liability  with  respect  to  a 
participant  may  be  aggregated  with  the  accrued  liability  of  other 
participants  in  order  to  meet  the  90-percent  requirement  (i.e., 
whether  the  participant  is  accruing  benefits  under  the  plan),  only 
active  employees  who  have  accrued  benefits  in  the  current  year 
may  be  considered.  Specifically,  the  Secretary  is  to  issue  guidance 
with  respect  to  determining  when  a  participant  has  accrued  a  bene- 
fit in  the  current  year.  Under  such  guidance,  for  example,  for  pur- 
poses of  this  provision,  a  participant  in  a  plan  where  the  employer 
has  frozen  accruals  will  not  be  considered  to  accrue  benefits  in  the 
current  year.  In  addition,  a  participant  is  not  considered  to  accrue 
benefits  solely  because  the  participant's  accrued  benefit  is  in- 
creased by  reason  of  a  cost-of-living  increase  or  similar  feature  in 
the  plan. 

It  is  intended  that  the  Secretary  will  limit  the  availability  of  this 
provision  where  one  or  more  plans  of  the  employer  have  been  ter- 
minated or  amended  in  a  manner  that  significantly  increases  the 
likelihood  that  the  employer  will  be  eligible  to  make  an  election 
under  this  provision  (e.g.,  where  a  plan  has  undergone  a  termina- 
tion/reestablishment  or  a  spin-off/ termination  within  the  preced- 
ing 10  plan  years). 

The  Secretary  is  required  to  adjust  the  full  funding  limitation  ap- 
plicable to  other  defined  benefit  pension  plans  on  an  annual  basis 
in  response  to  elections  to  use  the  alternative  full  funding  limit. 

The  adjustment  made  by  the  Secretary  is  first  made  by  substitut- 
ing, with  respect  to  inactive  participants,  a  percentage  between  140 
percent  and  150  percent  for  the  "150  percent"  in  the  150-percent  of 
current  liability  full  funding  limitation.  Thus,  the  full  funding 
limit  will  be  applied  to  the  plan  by  multiplying  the  current  liabil- 
ity attributable  to  active  participants  accruing  benefits  by  150  per- 
cent and  by  multiplying  the  current  liability  attributable  to  other 
participants  by  a  percentage  between  140  and  150  percent  as  deter- 
mined by  the  Secretary. 

To  the  extent  that  additional  adjustments  are  necessary,  the  full 
funding  limitation  is  to  be  adjusted  by  multiplying  the  accrued  li- 
ability of  the  plan  (sec.  412(c)(7)(A)(i)(II))  for  all  participants  in  the 
plan  by  a  percentage  less  than  100  percent,  but  in  no  event  by  re- 
ducing this  liability  below  140  percent  of  current  liability. 

The  provision  is  effective  as  of  the  date  of  enactment. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

4.  Transfer  of  excess  pension  plan  assets  to  pay  current  retiree 

health  benefits 

Present  law 

Under  present  law,  pension  plan  assets  may  not  revert  to  an  em- 
ployer prior  to  the  termination  of  the  plan  and  the  satisfaction  of 
all  plan  liabilities.  Any  assets  that  revert  to  the  employer  upon 
such  termination  are  included  in  the  gross  income  of  the  employer 
and  are  subject  to  an  excise  tax  (sec.  4980). 

Subject  to  certain  limitations,  an  employer  may  make  deductible 
contributions  to  a  defined  benefit  pension  plan  up  to  the  full  fund- 
ing limitation.  The  full  funding  limitation  is  generally  defined  as 
the  excess,  if  any,  of  (1)  the  lesser  of  (a)  the  accrued  liability  under 
the  plan  or  (b)  150  percent  of  the  plan's  current  liability  over  (2) 
the  lesser  of  (a)  the  fair  market  value  of  the  plan's  assets,  or  (b)  the 
actuarial  value  of  the  plan's  assets. 

Under  present  law,  a  pension  plan  may  provide  medical  benefits 
to  retirees  through  a  section  401(h)  account  that  is  part  of  such 
plan.  The  assets  of  a  pension  plan  may  not  be  transferred  to  a  sec- 
tion 401(h)  account  without  disqualifying  the  pension  plan  and  sub- 
jecting the  amounts  transferred  to  income  tax  and  the  excise  tax 
on  reversions. 

House  bill 

In  general 

Under  the  provision,  a  transfer  of  certain  assets  is  permitted 
from  the  pension  portion  of  a  defined  pension  plan  (other  than  a 
multiemployer  plan)  to  the  section  401(h)  account  that  is  a  part  of 
such  plan. 

The  assets  transferred  are  not  includible  in  the  gross  income  of 
the  employer  and  are  not  subject  to  the  excise  tax  on  reversions. 
The  defined  benefit  pension  plan  does  not  fail  to  satisfy  the  qualifi- 
cation requirements  (sec.  401(a))  or  violate  the  present-law  require- 
ments applicable  to  a  section  401(h)  account  solely  on  account  of 
the  transfer  or  any  other  action  permitted  under  the  provision. 

Frequency  and  timing  of  permissible  transfer 

Only  one  transfer  is  permitted.  The  transfer  must  occur  before 
January  1,  1992,  and  in  a  plan  year  beginning  after  December  31, 
1989. 

Requirements  with  respect  to  plan  benefits 

Vesting  and  annuitization  of  accrued  retirement  benefits  is  re- 
quired as  if  the  plan  terminated  immediately  before  the  transfer. 

Pension  plan  assets  available  for  transfer 

The  maximum  amount  of  pension  plan  assets  available  for  trans- 
fer is  the  lesser  of  (1)  the  plan's  qualified  current  retiree  health  li- 
abilities or  (2)  the  value  of  assets  in  excess  of  the  lesser  of  (a)  140 
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percent  of  the  plan's  current  liability,  or  (b)  the  accrued  liability 
(including  normal  cost)  under  the  plan  (as  determined  under  sec. 
412(c)(7)  for  pension  funding  purposes). 

Qualified  current  retiree  health  liabilities 

Qualified  current  retiree  health  liabilities  are  defined  as  the 
amount  of  retiree  health  benefits  (excluding  administrative  ex- 
penses) estimated  to  be  paid  by  the  employer  during  the  employer's 
1990  or  1991  tax  year  with  respect  to  covered  employees  who  have 
retired  on  or  before  the  date  of  the  transfer.  Liabilities  that  were 
paid  by  the  employer  before  the  date  of  the  transfer  may  not  be 
reimbursed.  The  retired  employees  who  may  be  covered  are  not 
limited  to  pension  plan  participants.  In  estimating  current  retiree 
health  liabilities,  an  employer  is  required  to  assume  that  the  medi- 
cal benefits  provided  during  the  1990  and  1991  tax  years  will  have 
the  same  cost  as  medical  benefits  currently  provided  to  retirees. 
Therefore,  for  example,  medical  cost  inflation,  changes  in  the  level 
of  utilization,  or  changes  in  coverage  provided  or  funded  through 
the  account  cannot  be  taken  into  account  unless  such  changes 
occur  prior  to  the  date  of  the  transfer. 

Treatment  of  unexpended  transferred  amounts 

Transferred  amounts  not  used  for  qualified  current  retiree 
health  liabilities  are  required  to  be  returned  to  the  general  assets 
of  the  plan  and  treated  as  distributed  to  the  employer  on  the  last 
day  of  the  employer's  last  taxable  year  beginning  in  1991.  Such 
amounts  are  includible  in  the  employer's  income  and  subject  to  the 
excise  tax  on  reversions.  Payments  of  qualified  current  retiree 
health  benefits  are  treated  as  paid  first  out  of  income  on  trans- 
ferred amounts  and  then  out  of  transferred  amounts. 

Limitations  on  other  contributions 

The  employer  is  not  entitled  to  a  deduction  for  amounts  trans- 
ferred into  the  section  401(h)  account  or  when  such  amounts  (or 
income  on  such  amounts)  are  used  to  pay  retiree  health  benefits. 
An  employer  is  not  allowed  a  dedication  for  1990  or  1991  for  the 
provision  or  funding  of  qualified  current  retiree  health  benefits 
(whether  directly,  through  a  section  401(h)  account,  or  a  welfare 
benefit  fund)  except  to  the  extent  that  the  total  of  such  payments 
for  qualified  current  retiree  health  liabilities  exceed  the  amount 
transferred  to  the  section  401(h)  account  (including  any  income 
thereon)  less  qualified  retiree  health  liabilities  paid  from  such 
amounts. 

In  addition,  no  contribution  may  be  made  (whether  directly, 
through  a  section  401(h)  account  or  a  welfare  benefit  fund)  with  re- 
spect to  qualified  current  retiree  health  liabilities  that  are  required 
to  be  paid  out  of  transferred  assets. 

Affect  on  full  funding  limitation 

If  an  employer  transfers  assets  under  the  provision,  then  the  em- 
ployer is  subject  to  a  modified  definition  of  full  funding  for  the 
plan  year  in  which  the  transfer  occurs,  and  for  the  immediately 
succeeding  4  plan  years.  Under  this  modified  definition,  the  full 
funding  limit  with  respect  to  the  plan  from  which  the  assets  were 
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transferred  is  modified  by  substituting  140  percent  for  150  percent 
of  the  plan's  current  liability. 

Effective  date 

The  provision  applies  to  plan  years  beginning  after  December  31, 
1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

5.  Limitation  on  Contributions  to  Section  401(h)  Accounts 
Present  law 

Under  present  law,  a  defined  benefit  pension  plan  may  provide 
medical  benefits  to  retirees  through  a  separate  account  that  is  part 
of  the  plan  (a  section  401(h)  account.)  These  medical  benefits,  when 
added  to  any  life  insurance  protection  provided  under  the  plan,  are 
required  to  be  incidental  or  subordinate  to  the  retirement  benefits 
provided  under  the  plan.  Under  Treasury  regulations,  the  medical 
benefits  are  considered  incidental  or  subordinate  to  the  retirement 
benefits  if,  at  all  times,  the  aggregate  of  employer  contributions 
(made  after  the  date  on  which  the  plan  first  includes  such  medical 
benefits)  to  provide  such  medical  benefits  and  any  life  insurance 
protection  does  not  exceed  25  percent  of  the  aggregate  pension  con- 
tributions made  after  such  date,  other  than  contributions  to  fund 
past  service  credits.  The  IRS  has  taken  the  position  that  the  25-per- 
cent limitation  may  be  applied  based  on  plan  cost  rather  than 
actual  contributions. 

House  bill 

The  House  bill  codifies  the  25-percent  rule  relating  to  whether 
retiree  medical  benefits  are  incidental  or  subordinate  and  requires 
that  this  determination  be  made  on  the  basis  of  actual  contribu- 
tions to  the  plan  rather  than  on  plan  costs.  The  provision  is  effec- 
tive for  plan  years  beginning  after  December  31,  1989. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  provision  is  effective  for  contributions  after  October  3, 
1989. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  provision  does  not  apply  to  contributions  made  to  a  section 
401(h)  account  on  or  before  December  31,  1989,  if  (1)  before  October 
3,  1989,  the  employer  requested  a  private  letter  ruling  or  determi- 
nation letter  with  respect  to  the  qualification  of  the  plan  contain- 
ing the  section  401(h)  account  or  the  deductibility  of  contributions 
to  the  account,  (2)  the  request  sets  forth  that  the  method  by  which 
the  plan  meets  the  subordination  requirement  is  based  upon  cost 
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rather  than  actual  contributions,  (3)  the  method  under  which  such 
contributions  are  to  be  determined  is  permissible  under  section 
401(h)  as  interpreted  by  General  Counsel  Memorandum  39785,  and 
(4)  on  or  before  October  3,  1989,  the  Internal  Revenue  Service 
issued  a  private  letter  ruling,  determination  letter,  or  other  letter 
providing  that  the  plan  including  the  account  is  qualified  under 
section  401(a)  or  that  the  contributions  to  the  account  are  deducti- 
ble, or  acknowledging  that  the  account  would  not  adversely  affect 
the  qualified  status  of  the  particular  plan,  contingent  on  all  phases 
of  the  plan  being  approved. 

6.  Treatment  of  Lump-Sum  Distributions  From  Certain  Pension 

Plans 

Present  law 

The  Tax  Reform  Act  of  1986  amended  the  rules  relating  to  the 
taxation  of  distributions  from  qualified  pension  plans.  The  1986  Act 
provided  that,  in  the  case  of  an  employee  who  receives  a  distribu- 
tion from  a  terminated  plan  which  was  maintained  by  Frontier 
Airlines,  the  employee  may  treat  a  lump  sum  distribution  received 
from  the  plan  before  June  30,  1987,  as  if  it  were  received  in  1986. 

House  bill 

The  House  bill  extends  the  date  by  which  the  distribution  must 
be  received  in  order  to  receive  this  special  treatment  from  June  30, 
1987,  to  the  earlier  of  (1)  the  date  which  is  180  days  after  the  date 
of  the  resolution  of  a  declaratory  judgment  action  relating  to  the 
plan  termination  or  (2)  the  date  on  which  the  period  of  limitation 
expires  with  respect  to  the  employee's  taxable  year  beginning  in 
1986. 

The  provision  is  effective  upon  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill 
provision. 

D.  Foreign  Provisions 

1.  Taxable  Years  of  Controlled  Foreign  Corporations  and  Foreign 
Personal  Holding  Companies 

A.  IN  GENERAL 

Present  law 

The  taxable  year  of  a  controlled  foreign  corporation  or  a  foreign 
personal  holding  company  is  generally  its  annual  accounting  period 
for  the  purpose  of  computing  its  income  in  keeping  its  books  and 
records.  Generally,  neither  a  controlled  foreign  corporation  nor  a 
foreign  personal  holding  company  is  required  to  conform  its  tax- 
able year  to  the  taxable  year  of  its  shareholders  who  are  U.S.  per- 
sons. 
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House  bill 

The  House  bill  generally  requires  the  taxable  year  of  a  controlled 
foreign  corporation  or  a  foreign  personal  holding  company  to  be 
the  majority  U.S.  shareholder  year,  which  is  defined  as  the  taxable 
year  of  its  U.S.  shareholders  who  own  a  majority  of  the  value  of 
the  U.S.-owned  stock  of  the  corporation  and  who  have  identical  tax- 
able years.  If  no  group  of  U.S.  shareholders  with  identical  taxable 
years  owns  a  majority  of  the  U.S.-owned  stock  of  the  corporation, 
then  the  corporation  must  adopt  the  required  taxable  year  as  the 
Secretary  may  prescribe  in  regulations. 

Senate  amendment 

The  Senate  amendment  generally  is  the  same  as  the  House  bill, 
except  that  the  provision  only  applies  to  a  controlled  foreign  corpo- 
ration or  a  foreign  personal  holding  company,  more  than  50  per- 
cent of  the  total  voting  power  or  value  of  the  U.S.-owned  stock  of 
which  is  treated  as  owned  by  a  single  U.S.  shareholder,  and  only 
takes  into  account  the  taxable  years  of  such  U.S.  shareholders  (and 
certain  related  persons)  in  determining  the  majority  U.S.  share- 
holder year.  Additionally,  a  controlled  foreign  corporation  that  has 
a  majority  U.S.  shareholder  year  may  elect  to  use  as  its  taxable 
year,  a  taxable  year  that  begins  one  month  earlier  than  the  majori- 
ty U.S.  shareholder  year. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
certain  clarifications. 

The  conference  agreement  clarifies  that  a  specified  foreign  corpo- 
ration that  changes  its  taxable  year  to  a  taxable  year  required  by 
this  provision  will  be  treated  as  having  made  such  change  with  the 
consent  of  the  Secretary  or  his  delegate  only  if  the  change  is  for 
the  corporation's  first  taxable  year  beginning  after  July  10,  1989. 

The  conference  agreement  also  clarifies  that  with  respect  to  the 
special  rule  of  this  provision  that  in  certain  cases  allows  a  U.S. 
shareholder  to  spread  the  inclusion  of  certain  income  that  is 
deemed  distributed  from  a  specified  foreign  corporation  over  a  four- 
year  period,  such  income  will  be  taken  into  account  ratably  over 
the  four-taxable-year  period  beginning  with  the  taxable  year  of  the 
U.S.  shareholder  during  which,  absent  the  four-year  spread,  such 
shareholder  would  be  required  to  include  the  entire  amount  of  such 
income  in  gross  income. 

Finally,  with  respect  to  the  authority  granted  under  this  provi- 
sion to  the  Treasury  to  promulgate  regulations  necessary  to  ad- 
dress various  problems  which  may  arise  as  a  result  of  a  specified 
foreign  corporation  having  different  taxable  year-ends  for  U.S.  and 
foreign  tax  purposes,  the  conference  agreement  clarifies  that  such 
authority  is  not  specifically  limited  only  to  situations  involving  a 
corporation  that  is  precluded  (for  example,  by  foreign  law)  from 
changing  its  taxable  year  for  foreign  tax  purposes  to  conform  to  its 
U.S.  taxable  year,  but  may  also  apply,  to  the  extent  provided  in 
regulations,  to  cases  where  a  corporation  may  be  able  to  make  a 
conforming  taxable  year  change  for  foreign  tax  purposes,  but 
chooses  not  to  do  so. 
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B.  DISTRIBUTIONS  BY  FOREIGN  PERSONAL  HOLDING  COMPANIES 

Present  law 

A  U.S.  shareholder  of  a  foreign  personal  holding  compnay  is  gen- 
erally required  to  include  in  gross  income  his  or  her  pro  rata  share 
of  the  company's  undistributed  foreign  personal  holding  company 
income  for  the  taxable  year.  Distributions  made  by  the  company 
subject  to  the  close  of  the  taxable  year  do  not  reduce  the  amount  of 
its  undistributed  foreign  personal  holding  company  income  for  such 
year. 

House  bill 

The  House  bill  allows  a  foreign  personal  holding  company  to 
treat  a  distribution  that  is  made  on  or  before  the  fifteenth  day  of 
the  third  month  after  the  close  of  its  taxable  year  as  having  been 
made  during  such  year,  but  only  to  the  extent  that  such  distribu- 
tion would  offset  its  undistributed  foreign  personal  holding  compa- 
ny income  for  such  year.  The  amount  of  the  distribution  which  is 
deemed  to  have  been  made  during  the  foreign  personal  holding 
company's  previous  taxable  year  is  to  be  included  in  the  gross 
income  of  the  recipient  U.S.  shareholder  (generally  disregarding 
any  foreign  entity  which  actually  holds  the  stock  of  the  foreign  per- 
sonal holding  company)  for  such  U.S.  shareholder's  taxable  year  in 
which  the  taxable  year  of  the  foreign  personal  holding  company 
ends. 

The  provision  is  effective  for  taxable  years  of  controlled  foreign 
corporations  and  foreign  personal  holding  companies  beginning 
after  July  10,  1989.  In  the  case  of  a  corporation  that  is  required  by 
this  provision  to  change  its  taxable  year  for  its  first  taxable  year 
beginning  after  July  10,  1989,  each  shareholder  that  would  other- 
wise be  required  to  include  income  from  more  than  one  taxable 
year  of  such  corporation  in  any  one  of  its  taxable  years  would  take 
into  account  the  income  for  the  corporation's  short  taxable  year 
ratably  over  a  period  not  to  exceed  four  years,  beginning  with  its 
taxable  year  within  which  the  short  taxable  year  of  the  corporation 
ends. 

Senate  amendment 

The  Senate  amendment  generally  is  the  same  as  the  House  bill, 
except  that  a  qualifying  distribution  by  a  foreign  personal  holding 
company  would  be  included  not  only  in  the  gross  income  of  the  re- 
cipient U.S.  shareholder,  but  also  in  the  gross  or  distributable  net 
income  of  any  foreign  entity  that  actually  receives  such  distribu- 
tion. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  Resourcing  Income  To  Prevent  Avoidance  of  Foreign  Tax  Credit 
Limitation  Rules  Relating  to  Foreign  Losses 

Present  law 

Members  of  an  affiliated  group  of  corporations  may  file  (or  be  re- 
quired to  file)  consolidated  returns.  To  be  a  member  of  an  affiliated 
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group  for  this  purpose,  a  corporation  must  be  an  "includible  corpo- 
ration," and  a  controlling  percentage  of  the  stock  of  the  corpora- 
tion," (unless  it  is  the  common  parent)  must  be  owned  by  an  "in- 
cludible corporation."  Under  section  1504(b),  foreign  corporations 
and  certain  other  types  of  corporations  do  not  qualify  as  includible 
corporations. 

Each  foreign  tax  credit  limitation  to  which  a  consolidated  group 
is  subject  varies  directly  with  the  ratio  of  (1)  the  foreign  source  tax- 
able income  of  the  group  subject  to  that  limitation,  to  (2)  the  entire 
taxable  income  of  the  group.  Under  foreign  tax  credit  limitation 
rules  relating  to  foreign  losses,  a  net  loss  in  a  separate  foreign  tax 
credit  limitation  category  or  in  the  general  limitation  category  re- 
duced positive  foreign  source  taxable  income  in  each  of  the  other 
categories. 

House  bill 

The  House  bill  gives  the  Treasury  authority  to  resource  the 
income  of  any  member  of  an  affiliated  group  of  corporations  (de- 
fined to  include  certain  groups  that  would  otherwise  not  be  treated 
as  affiliated  because  stock  of  includible  corporations  is  owned  indi- 
rectly, rather  than  directly,  by  other  includible  corporations),  or  to 
modify  the  consolidated  return  regulations,  to  the  extent  such  re- 
sourcing or  modification  is  necessary  to  prevent  avoidance  of  the 
purposes  of  the  foreign  tax  credit  limitation  rules.  For  example, 
where  an  includible  corporation  indirectly  controls  another  includ- 
ible corporation  through  a  corporation  that  is  not  includible,  the 
Treasury  would  be  authorized  to  recharacterize  by  regulation  for- 
eign source  income  of  the  includible  corporations  as  U.S.  source 
income,  so  that  the  aggregate  U.S.  tax  liability  of  those  corpora- 
tions is  no  less  than  the  tax  that  would  be  imposed  if,  for  foreign 
tax  credit  purposes,  the  includible  corporations  had  joined  in  filing 
a  consolidated  return. 

The  provision  is  effective  for  taxable  years  beginning  after  July 
10,  1989. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  Improve  Information  Reporting  by  U.S.  Subsidiaries  and 
Branches  of  Foreign  Corporations 

Present  law 

Any  corporation  (U.S.  or  foreign)  that  conducts  a  trade  or  busi- 
ness in  the  United  States  and  that  is  50-percent  owned  by  a  foreign 
person  is  required  to  file  an  information  return  reporting  all  trans- 
actions ("reportable  transactions")  with  related  foreign  persons 
(sec.  6038A).  Relatedness  for  this  purpose  is  defined  as  relatedness 
within  the  meaning  of  sections  267(b),  707(b)(1),  or  482.  Noncompli- 
ance with  the  reporting  requirements  of  section  6038A  is  sanc- 
tioned by  an  initial  penalty  of  $1000,  plus  additional  $1000  penal- 
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ties  (maximum  $24,000)  for  each  30-day  period  (after  90  days  after 
IRS  notification)  that  the  failure  remains  outstanding. 

House  bill 

In  general 

The  House  bill  expands  the  scope  of  the  reporting  requirements, 
adds  a  U.S  record  maintenance  requirement,  enhances  the  enforce- 
ability of  IRS  summonses,  and  modifies  penalties  for  noncompli- 
ance. The  provisions  are  effective  for  taxable  years  of  reporting  cor- 
porations beginning  after  July  10,  1989. 

Reporting 

The  House  bill  expands  the  class  of  corporations  subject  to  re- 
porting under  section  6038A  ("reporting  corporations")  to  include 
corporations  25-percent  owned  by  10-percent  foreign  shareholders. 
The  bill  also  expands  the  class  of  persons  treated  as  related  (with 
whom  transactions  are  therefore  reportable)  to  include  10-percent 
foreign  shareholders. 

Recordkeeping 

Under  the  House  bill,  to  the  extent  provided  in  regulations, 
records  that  pertain  to  reportable  transactions  are  required  to  be 
maintained  in  the  United  States. 

Summonses 

Under  the  House  bill,  a  related  foreign  person  is  generally  re- 
quired to  designate  the  reporting  corporation  or  another  U.S. 
person  as  its  agent  to  receive  IRS  summonses  in  connection  with 
reportable  transactions. 

Sanctions 

The  House  bill  increases  the  existing  $1,000  penalty  to  $10,000, 
and  also  increases  each  addition  to  that  penalty  from  $1,000  to 
$10,000.  The  bill  deletes  the  $24,000  ceiling  on  such  additions. 
Moreover,  for  failure  to  designate  a  U.S.  agent  to  accept  service  of 
process,  or  for  failure  to  comply  with  a  summons  pertaining  to  a 
reportable  transaction,  the  bill  authorizes  the  IRS  to  (i)  disallow  all 
deductions  for  payments  to  the  related  party  and  (ii)  treat  as  zero 
the  cost  of  goods  sold  of  any  property  acquired  from  the  related 
party  or  transferred  to  the  related  party,  in  connection  with  any 
reportable  transaction. 

Senate  amendment 

In  general 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
with  exceptions  noted  below. 

Reporting 

As  compared  to  present  law,  the  Senate  amendment  expands  the 
class  of  corporations  subject  to  reporting  under  section  6038A  to  in- 
clude only  corporations  with  at  least  one  25-percent  foreign  share- 
holder. (This  is  in  contrast  to  the  House  bill's  inclusion  of  all  corpo- 
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rations  that  are  25-percent  owned  by  10-percent  foreign  sharehold- 
ers.) The  Senate  amendment  also  expands  the  class  of  persons 
treated  as  related  (with  whom  transactions  are  therefore  report- 
able) to  include  25-percent  foreign  shareholders,  rather  than  10-per- 
cent foreign  shareholders  as  under  the  House  bill. 

Recordkeeping 

The  Senate  amendment  provides  that  each  reporting  corporation 
shall  maintain,  in  the  location,  in  the  manner,  and  to  the  extent 
prescribed  by  regulations,  records  that  pertain  to  reportable  trans- 
actions. 

Summonses 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  it  clarifies  that  the  designation  of  a  U.S.  agent  by  a  related 
foreign  party  applies  solely  for  purposes  of  IRS  summonses.  Thus, 
it  is  intended  to  be  clarified  that  the  designation  does  not  apply  for 
any  other  purpose  under  Federal  or  State  laws. 

Sanctions 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  for  failure  to  designate  a  U.S.  agent  to  accept  service  of  proc- 
ess, or  for  failure  to  comply  with  a  summons  pertaining  to  a  report- 
able transaction,  the  IRS  is  authorized  to  allow  deductions  and  cost 
of  goods  sold  in  accordance  with  determinations  made,  in  its  sole 
discretion,  from  its  own  knowledge  or  from  such  information  as  it 
may  obtain  through  testimony  or  otherwise.  The  Senate  amend- 
ment also  clarifies  that  this  sanction  applies  to  the  failure  to 
comply  with  an  IRS  summons  as  a  result  of  a  failure  to  maintain 
required  records. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
modifications  and  clarifications.  The  conference  agreement  pro- 
vides for  judicial  review  of  a  determination  by  the  Secretary  that  a 
reporting  corporation  and  a  foreign  person  related  thereto  have 
failed  to  substantially  comply  in  a  timely  manner  with  an  IRS 
summons  in  connection  with  the  examination  of  a  reportable  trans- 
action, which  is  the  factual  predicate  for  the  Secretary  to  apply  the 
noncompliance  rule  under  the  bill.  Under  the  agreement,  as  a  con- 
dition precedent  to  the  application  of  the  noncompliance  rule  for 
failure  to  substantially  comply  with  a  summons,  the  Secretary 
shall  be  required  to  send  a  notice  to  the  person  summoned  indicat- 
ing the  determination  of  the  Secretary  that  substantial  compliance 
has  not  occurred.  The  person  summoned  may  bring  a  proceeding  in 
the  Federal  district  court  for  the  district  in  which  the  person  sum- 
moned resides,  within  90  days  after  the  issuance  of  such  notice,  for 
judicial  review  of  such  determination  by  the  Secretary.  The  ques- 
tion of  substantial  compliance,  once  established  with  finality  in 
such  proceeding  (including  any  appeals)  or  by  the  lapse  of  the  90- 
day  period  during  which  a  petition  for  review  may  be  filed,  shall 
not  be  subsequently  reexamined  (for  example,  in  any  consideration 
by  the  U.S.  Tax  Court  of  Federal  income  tax  liability  for  the  year 
at  issue).  However,  in  order  to  give  the  person  summoned  an  addi- 


593 


tional  opportunity  to  fully  comply,  the  conferees  expect  that  the 
Secretary  will  provide  the  person  summoned  with  informal  notice 
of  noncompliance,  in  appropriate  cases,  prior  to  the  issuance  of  a 
statutory  notice  of  noncompliance. 

Under  the  conference  agreement,  the  Treasury  would  be  author- 
ized to  permit  records  to  be  maintained  outside  the  United  States 
where  it  is  satisfied  that  any  such  records  would  be  submitted  to 
the  Internal  Revenue  Service  promptly  upon  request.1  The  confer- 
ees anticipate  that  the  Treasury  will  authorize  record  maintenance 
outside  the  United  States  in  such  cases. 

Under  the  conference  agreement,  any  materials  required  to  be 
maintained  in  the  United  States  would  be  treated  as  present  in  the 
United  States  solely  for  the  purpose  of  determining  the  tax  conse- 
quences of  transactions  involving  the  reporting  corporation,  and 
would  not  be  subject  (solely  by  reason  of  its  presence  for  U.S.  tax 
purposes)  to  legal  process  in  connection  with  nontax  litigation  in- 
volving a  related  foreign  corporation  that  is  not  otherwise  present 
in  the  United  States.2  In  addition,  the  conference  agreement  pro- 
vides that  individuals  who  are  present  in  the  United  States  solely 
pursuant  to  a  summons  under  the  authority  of  this  provision  would 
not  be  subject  to  legal  process  in  connection  with  nontax  litigation 
involving  an  individual  or  related  foreign  corporation  that  is  not 
otherwise  present  in  the  United  States. 

The  conference  agreement  also  provides  further  statutory  clarifi- 
cation that  the  scope  of  the  designation  of  a  U.S.  agent  by  a  related 
foreign  party  is  limited  to  requests  by  the  Secretary  to  examine 
records  or  produce  testimony  related  to  reportable  transactions  and 
summonses  by  the  Secretary  for  such  records  or  testimony,  and 
does  not  apply  for  any  other  purpose  under  Federal  or  State  law. 

Moreover,  the  conferees  recognize  the  inconvenience  that  could 
be  caused  by  a  summons  served  on  a  reporting  corporation  for  the 
testimony  of  employees  of  a  related  foreign  party.  Accordingly,  the 
conferees  expect  that  the  Secretary  will  act  in  good  faith  in  at- 
tempting to  obtain  information  from  the  testimony  of  individuals 
present  in  the  United  States  before  attempting  to  obtain  the  same 
information  by  issuing  a  summons  for  the  testimony  of  foreign- 
based  employees. 

With  regard  to  the  effect  of  foreign  laws  on  IRS  summonses,  the 
conferees  intend  to  follow  the  Finance  Committee  explanation.3 
The  conference  agreement  under  this  provision  is  not  intended  to 
influence  the  outcome  of  any  dispute  under  existing  law,  including 
any  matters  in  litigation  regarding  issues  outside  the  scope  of  sec- 
tion 6038A  as  amended  by  the  agreement. 

Under  the  conference  agreement,  in  cases  of  noncompliance,  the 
amount  of  any  deduction  for  any  amount  paid  or  incurred  to  the 
related  party  by  the  reporting  corporation,  or  the  cost  of  property 
transferred  between  such  persons,  shall  be  determined  by  the  Sec- 
retary in  the  Secretary's  sole  discretion,  based  on  the  Secretary's 
own  knowledge  or  from  such  information  as  the  Secretary  may 


1  "Explanation  of  Provisions  Approved  by  the  Committee  on  October  3,  1989,"  Senate  Finance 
Committee  Print,  101st  Cong.,  1st  Sess.  Ill,  114  (October  12,  1989)  (hereinafter  "Finance  Com- 
mittee explanation"). 

2  See  Finance  Committee  explanation,  at  115. 

3  Id.,  at  119  n.42.  Cf.  H.R.  Rep.  No.  247,  101st  Cong.,  1st  Sess.  1301  n.40  (1989). 
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choose  to  obtain.  The  conferees  intend  that,  where  this  noncompli- 
ance penalty  applies,  the  Secretary  shall  consider  any  information 
or  materials  that  have  been  submitted  by  the  reporting  corporation 
or  the  related  party  unless,  in  the  Secretary's  sole  discretion,  such 
information  or  materials  are  insufficiently  probative  of  the  rele- 
vant facts. 

The  conferees  wish  to  clarify  that  the  exercise  of  the  Secretary's 
sole  discretion  to  establish  allowable  amounts  of  deductions  and 
the  cost  of  goods  sold  in  the  event  of  noncompliance  shall  be  sub- 
ject only  to  limited  judicial  review.  The  conferees  recognize  that 
under  the  conditions  where  a  penalty  may  be  imposed  for  failure  to 
comply  with  a  summons,  the  Secretary  must  of  necessity  establish 
the  amount  of  a  deduction  or  the  cost  of  goods  sold  in  the  absence 
of  information  the  Secretary  deems  relevant  to  that  determination. 
Accordingly,  the  amounts  established  by  the  Secretary  cannot  be 
overturned  by  a  court  on  the  basis  that  they  diverge  from  actual 
costs  or  other  amounts  incurred,  or  on  the  basis  that  they  do  not 
clearly  reflect  income.  The  fact  that  amounts  established  by  the 
Secretary  can  be  proven  to  be  clearly  erroneous,  by  reference  to  in- 
formation or  materials  that  were  not  within  the  Secretary's  knowl- 
edge or  possession,  would  not  alone,  in  the  conferees'  view,  be  suffi- 
cient cause  for  a  court  to  redetermine  allowable  amounts  of  deduc- 
tions and  the  cost  of  goods  sold.  In  addition,  the  conferees  do  not 
expect  a  court  to  overturn  a  determination  on  grounds  that  the 
Secretary  might  have  sought  to  obtain  additional  information  but 
failed  to  do  so. 

The  conferees  intend  that  a  taxpayer  seeking  judicial  review  of 
the  exercise  of  the  Secretary's  sole  discretion  under  the  noncompli- 
ance rules  shall  bear  the  burden  of  proof  by  clear  and  convincing 
evidence  that  the  Secretary  abused  that  discretion.  The  conferees 
do  not  intend  to  foreclose  a  court  from  overturning  a  determination 
by  the  Secretary  that  was  proven  (by  clear  and  convincing  evi- 
dence) either  to  have  been  made  with  improper  motive,  or  to  have 
been  clearly  erroneous  by  reference  to  all  reasonably  credible  inter- 
pretations or  assumptions  of  facts.  On  the  other  hand,  the  confer- 
ees do  not  expect  a  court  to  overturn  a  determination  unless  it 
could  do  so  even  after  accepting  as  true  all  allegations  and  infer- 
ences that  may  support  the  Secretary's  position. 

Similarly,  the  exercise  of  the  Secretary's  sole  discretion  in  deter- 
mining how  much  weight,  if  any,  to  give  to  any  individual  docu- 
ment or  other  item  of  information  that  has  been  submitted  is  sub- 
ject to  the  same  scope  of  review,  i.e.,  proof  by  clear  and  convincing 
evidence  that  the  Secretary  abused  that  discretion,  while  accepting 
as  true  all  allegations  and  inferences  that  may  support  the  Secre- 
tary's position. 

Under  present  law,  determinations  by  the  Secretary  as  to  the 
proper  allocation  or  apportionment  of  items  of  income  and  expense 
under  section  482  must  be  sustained  absent  a  showing  of  abuse  of 
the  Commissioner's  discretion.4  The  taxpayer  thus  bears  the  heav- 
ier-than-normal  burden  of  proving  that  the  Commissioner's  alloca- 
tions under  section  482  are  arbitrary,  capricious  or  unreasonable  in 


4  Paccar,  Inc.  v.  Commissioner,  85  T.C.  754,  787  (1985),  aff  d  849  F.2d  393  (9th  Cir.  1988),  cited 
in  Bausch  &  Lomb,  Inc.  v.  Commissioner,  92  T.C.  525,  581  (1989). 
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order  for  a  court  to  redetermine  the  deficiency.5  The  conferees  are 
informed,  however,  that  some  interpretations  of  that  standard  of 
review  have  been  criticized  for  giving  little  deference  to  the  Com- 
missioner and  permitting  the  court  to  effectively  substitute  its  own 
judgment  for  that  of  the  Commissioner.6  The  conferees  intend  that 
the  standard  of  review  applicable  to  the  exercise  of  the  Secretary's 
sole  discretion  under  the  conference  agreement  shall  not  permit  a 
court  to  so  substitute  its  own  judgment,  but  rather  shall  accord  a 
high  degree  of  deference  to  the  determination  of  the  Secretary 
under  this  provision. 

With  regard  to  tax  treaties,  it  has  been  suggested  that  provisions 
of  the  conference  agreement  may  be  inconsistent  with  restrictions 
imposed  by  the  information-exchange  provisions  of  tax  treaties  that 
prohibit  the  exchange  of  information  that  would  "disclose  any 
trade,  business,  industrial,  commercial  or  professional  secret  or 
trade  process."  7  Inasmuch  as  all  tax  return  information  is  re- 
quired to  be  kept  strictly  confidential  by  the  Internal  Revenue 
Service  (sec.  6103),  however,  the  conference  agreement  is  not  incon- 
sistent with  such  confidentiality  requirements.8 

Finally,  the  conferees  believe  that  the  conference  agreement  does 
not  violate  any  U.S.  tax  treaties,  and  they  are  informed  that  it  is 
similarly  the  position  of  the  Treasury  Department  that  the  confer- 
ence agreement  does  not  violate  any  U.S.  tax  treaties. 

4.  Taxation  of  Certain  Stock  Gains  of  Foreign  Persons 
Present  law 

Under  the  Code,  foreign  persons  are  generally  not  subject  to  U.S. 
tax  on  gain  realized  on  the  disposition  of  stock  in  a  U.S.  corpora- 
tion (other  than  a  U.S.  real  property  holding  corporation),  unless 
the  gain  is  effectively  connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  In  addition,  many  U.S.  income  tax 
treaties  contain  provisions  to  preclude  the  imposition  of  U.S.  tax  on 
such  gains  realized  by  treaty-country  residents. 

House  bill 

Where  a  nonresident  alien  individual  or  foreign  corporation  is  a 
10-percent  shareholder  in  a  U.S.  corporation,  the  House  bill  gener- 
ally treats  gain  or  loss  of  the  foreign  person  from  the  disposition  of 
any  stock  in  the  U.S.  corporation  as  effectively  connected  with  the 
conduct  of  a  trade  or  business  within  the  United  States.  In  order  to 
be  a  10-percent  shareholder,  the  foreign  person  must  have  owned 
(either  directly  or  under  attribution  rules)  more  than  10  percent  of 
the  stock  of  the  domestic  corporation  at  some  time  during  the  prior 
5-year  period.  The  provision  applies  notwithstanding  any  nonrecog- 


5  Your  Host,  Inc.  v.  Commissioner,  489  F.2d  957  (2d  Cir.  1973);  G.  D.  Searle  &  Co.  v.  Commis- 
sioner, 88  T.C.  252,  359  (1987);  both  cited  in  Bausch  &  Lomb,  Inc.  v.  Commissioner,  at  581. 

6  See,  e.g.,  Bausch  &  Lomb  v.  Commissioner,  at  597  (in  which  the  court  stated  that  the  taxpay- 
ers "have  adequately  demonstrated  the  unreasonableness"  of  the  Commissioner's  adjustment, 
even  though  the  court  did  not  "completely  embrace  the  approach  or  results  arrived  at  by  any  of 
the  experts."  The  court  instead  decided  to  "extract  relevant  findings  from  each  [expert]  in  draw- 
ing [its]  own  conclusions."). 

7  O.E.C.D.  Model  Double  Taxation  Convention  on  Income  and  on  Capital  (1977),  Art.  26(2Xc); 
U.S.  Model  Income  Tax  Treaty  (1981),  Art.  26(2Xc). 

8  See  O.E.C.D.  Commentary  on  Model  Convention  Article  26,  paragraph  14. 
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nition  provision,  unless  the  Treasury  provides  that  nonrecognition 
treatment  applies.  Withholding  is  imposed  on  proceeds  of  transac- 
tions subject  to  the  tax,  at  the  rate  of  10  percent  of  the  amount 
realized. 

Generally,  the  provision  applies  to  dispositions  after  December 
31,  1989  unless  pursuant  to  a  binding  written  contract  in  effect  on 
July  10,  1989  and  at  all  times  thereafter  before  the  disposition. 
Withholding  shall  not  apply  to  any  disposition  that  occurs  earlier  6 
months  after  the  date  of  enactment.  In  the  case  of  gains  protected 
by  treaty  and  in  the  case  of  gains  of  certain  qualified  residents  of 
countries  with  which  the  United  States  has  a  comprehensive 
income  tax  treaty,  the  provision  does  not  apply  until  July  11,  1992. 
Beginning  on  that  date,  the  provision  overrides  any  contrary  treaty 
provision  in  effect  on  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

5.  Repeal  of  Transition  Rule  for  Certain  High  Withholding  Tax 

Interest 

Present  law 

Generally,  for  taxable  years  beginning  after  December  31,  1986, 
interest  income  (other  than  export  financing  interest)  subject  to  a 
foreign  withholding  tax  or  other  gross  basis  tax  of  5  percent  or 
more  is  designated  "high  withholding  tax  interest"  and  subject  to 
its  own  separate  foreign  tax  credit  limitation.  A  special  transition 
rule  applies,  however,  to  certain  interest  on  certain  loans  outstand- 
ing prior  to,  or  as  of,  the  close  of  the  first  taxable  year  of  the  tax- 
payer beginning  after  December  31,  1988,  to  any  of  33  foreign  coun- 
tries (the  "Baker  33")  or  to  any  resident  of  one  of  those  countries 
for  use  in  that  country.  The  transition  rule  applies  to  taxable  years 
beginning  with  the  first  taxable  year  beginning  after  December  31, 
1986  and  ending  with  the  fourth  taxable  year  beginning  after  De- 
cember 31,  1989. 

House  bill 

The  House  bill  repeals  the  special  transition  rule  for  application 
of  the  separate  foreign  tax  credit  limitation  with  respect  to  high 
withholding  tax  interest  received  on  loans  involving  the  Baker  33 
countries. 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill 
except  for  the  following  modification. 
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Under  the  conference  agreement,  the  repeal  of  the  special  high 
withholding  tax  interest  transition  rule  will  not  apply  to  a  taxpay- 
er if,  on  any  quarterly  financial  statement  filed  by  such  taxpayer 
for  regulatory  purposes  with  respect  to  any  quarter  ended  during 
the  period  beginning  on  March  31,  1989  and  ending  on  December 
31,  1989,  such  statement  reflects  loss  reserves  against  its  portfolio 
of  Baker  33  country  loans  of  at  least  25  percent  of  the  amount  of 
such  loans.  For  example,  the  high  withholding  tax  interest  transi- 
tion rule  will  continue  to  apply  with  respect  to  a  taxpayer  who  sat- 
isfies the  25-percent  loss  reserves  threshold  on  any  one  of  its  quar- 
terly regulatory  financial  statements  as  of  March  31,  1989,  June  30, 
1989,  September  30,  1989  or  December  31,  1989.  Alternatively,  if  on 
each  of  these  financial  statements  the  taxpayer  has  applicable  loan 
loss  reserves  of  less  than  25  percent,  then  the  high  withholding  tax 
interest  transition  rule  will  be  repealed  with  respect  to  that  tax- 
payer for  its  taxable  years  beginning  after  December  31,  1989. 

The  conference  agreement  provides  that  all  members  of  a  parent- 
subsidiary  controlled  group  are  treated  as  a  single  taxpayer  in  de- 
termining whether  the  25-percent  threshold  is  satisfied  by  that  tax- 
payer. For  this  purpose,  a  parent-subsidiary  controlled  group  in- 
cludes any  controlled  group  of  corporations  described  in  section 
1563(a)(1). 

Generally,  when  an  addition  to  a  reserve  is  established  against  a 
loan  for  regulatory  accounting  purposes,  a  corresponding  deduction 
for  the  amount  of  the  addition  is  not  permitted  for  income  tax  pur- 
poses. However,  the  conferees  understand  that  for  certain  purposes, 
taxpayers  may  be  allowed  to  treat  certain  anticipated  future  tax 
benefits  associated  with  the  eventual  write  off  of  such  loan  as  addi- 
tional loan  loss  reserves.  The  conferees  further  understand  that 
such  additional  reserve  amounts  are  generally  not  reflected  in  reg- 
ulatory financial  statements.  The  conferees  intend  that  if  any  por- 
tion of  regulatory  reserves  is  solely  attributable  to  such  anticipated 
future  tax  benefits,  such  portion  shall  be  disregarded  for  purposes 
of  determining  whether  a  taxpayer  meets  the  25-percent  threshold. 

6.  Capitalization  of  Foreign  Research  and  Experimental 
Expenditures 

Present  law 

Generally,  a  taxpayer  is  permitted  to  elect  to  deduct  currently 
the  amount  of  research  and  experimental  expenditures  incurred  in 
connection  with  its  trade  or  business.  Alternatively,  a  taxpayer 
may  elect  to  treat  such  expenses  as  deferred  expenses  and  deduct 
them  over  a  period  of  not  less  than  five  years  on  a  straight-line 
basis,  provided  that  such  expenses  are  chargeable  to  capital  ac- 
count but  are  not  chargeable  to  property  of  a  character  subject  to 
an  allowance  for  depreciation  or  depletion. 

House  bill 

Expenditures  for  research  conducted  outside  of  the  United  States 
in  connection  with  the  taxpayer's  trade  or  business  that  are  other- 
wise chargeable  to  capital  account  may  not  be  currently  deducted, 
but  rather  must  be  capitalized  and  deducted  over  a  period  of  not 
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less  than  five  years.  The  deduction  of  such  costs  commences  with 
the  month  in  which  the  costs  are  paid  or  incurred. 

The  provision  is  effective  for  amounts  paid  or  incurred  in  taxable 
years  beginning  after  December  31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

7.  Allocation  of  Interest  Expense  in  the  Case  of  Certain  Affiliated 

Groups 

Present  law 

Generally,  an  affiliated  group  is  treated  as  if  all  members  of  the 
group  were  one  taxpayer  for  purposes  of  allocating  and  apportion- 
ing interest  expense.  The  term  "affiliated  group"  does  not  include 
foreign  corporations  for  this  purpose. 

House  bill 

The  House  bill  allows  certain  financial  services  groups  to  take 
into  account  the  interest  expenses  and  assets  of  foreign  subsidiaries 
for  purposes  of  allocating  and  apportioning  interest  expenses  be- 
tween gross  income  from  U.S.  and  foreign  sources.  In  order  to  be 
eligible  to  use  the  rule,  90  percent  or  more  of  the  activities  of  both 
the  affiliated  group  and  an  expanded  affiliated  group  must  consist 
of  the  active  conduct  or  a  banking,  insurance,  financing,  or  similar 
business,  and  less  than  50  percent  of  the  activities  of  each  group 
must  consist  of  activities  of  an  insurance  business  or  activities  of  a 
bank  or  other  financial  institution  described  in  section  864(e)(5)(C). 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

8.  Treat  Certain  Foreign  Corporate  Dividends  and  Deemed  Income 

Inclusions  as  Unrelated  Business  Taxable  Income 

Present  law 

Under  present  law,  unrelated  business  activities  conducted  by 
tax-exempt  organizations  are  generally  subject  to  one  level  of  U.S. 
corporate  tax,  regardless  of  whether  the  activities  are  conducted  di- 
rectly by  the  tax-exempt  organization  itself  or  indirectly  by  a  tax- 
able domestic  subsidiary.  However,  earnings  from  unrelated  busi- 
ness activities  conducted  by  a  foreign  subsidiary  generally  are  not 
subject  to  current  U.S.  taxation  and  are  exempt  from  U.S.  tax 
when  distributed  to  the  tax-exempt  organization. 
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House  bill 

The  House  bill  treats  dividends  received  by  10-percent  sharehold- 
ers from  foreign  corporations  (and  amounts  deemed  received  under 
subpart  F)  as  unrelated  business  taxable  income  (UBTI)  generally 
to  the  extent  that  the  earnings  and  profits  (or  the  subpart  F 
income)  of  the  foreign  corporation  would  be  treated  as  UBTI  if  re- 
ceived directly  by  the  domestic  tax-exempt  organization. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

9.  Exclusion  for  Certain  Overseas  Allowances  Received  by  Certain 
Department  of  Defense  Personnel 

Present  law 

Civilian  officers  and  employees  of  the  State  Department  and  Cen- 
tral Intelligence  Agency  (CIA)  are  exempt  from  tax  on  certain  ben- 
efits received  as  allowances  or  otherwise  (but  not  amounts  received 
as  post  differentials)  related  to  their  overseas  assignments.  Compa- 
rable benefits  may  be  received  by  civilian  Defense  Department  em- 
ployees assigned  to  Defense  Attache  Offices  and  Defense  Intelli- 
gence Agency  Liaison  Offices,  or  to  special  cryptologic  activities, 
outside  the  United  States.  The  Code  does  not  provide  a  tax  exemp- 
tion for  these  amounts  received  by  Department  of  Defense  employ- 
ees. 

House  bill 

The  House  bill  provides  for  exemption  from  tax  of  allowances 
and  other  items,  comparable  to  those  provided  to  State  Department 
and  CIA  civilian  employees,  provided  to  civilian  Department  of  De- 
fense employees  assigned  to  Defense  Attache  Offices  and  Defense 
Intelligence  Agency  Liaison  Offices,  or  to  special  cryptologic  activi- 
ties, outside  the  United  States. 

The  provision  applies  to  allowances  received  after  December  31, 
1988,  in  taxable  years  ending  after  that  date. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 
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E.  Excise  Tax  Provisions 
1.  Aviation  Excise  Taxes 

A.  SUSPENSION  OF  AUTOMATIC  REDUCTION  IN  AIRPORT  AND  AIRWAY 
TRUST  FUND  TAXES 

Present  law 

The  excise  taxes  (except  the  international  air  passenger  depar- 
ture tax)  which  are  dedicated  to  the  Airport  and  Airway  Trust 
Fund  are  scheduled  to  be  reduced  by  50  percent  on  January  1, 
1990,  because  appropriations  for  trust  fund  expenditures  for  airport 
improvement,  air  navigational  facilities  and  equiment,  and  re- 
search, engineering  and  development  were  less  than  85  percent  of 
authorized  amounts  for  fiscal  years  1988  and  1989. 

The  excise  tax  rates  that  would  be  halved  by  the  automatic  re- 
duction are  (1)  the  8  percent  passenger  tax,  (2)  the  5  percent  air 
freight  tax,  and  (3)  the  noncommercial  aviation  fuels  taxes,  i.e.,  12 
cents  per  gallon  gasoline  and  14  cents  per  gallon  jet  fuels. 

The  aviation  excise  taxes  are  scheduled  to  expire  after  December 
31,  1990. 

House  bill 

The  tax  rate  reduction  trigger  is  suspended  for  one  year,  defer- 
ring its  first  possible  effective  date  until  January  1,  1991,  instead  of 
January  1,  1990. 

The  trigger  will  be  activated  on  January  1,  1991,  if  appropria- 
tions for  the  applicable  trust  fund  expenditures  for  fiscal  years 

1989  and  1990  are  less  than  85  percent  of  the  amounts  authorized 
for  those  fiscal  years. 

The  tax  rate  reductions  under  the  trigger  are  the  same  as  in 
present  law. 
The  suspension  is  effective  on  January  1,  1990. 

Senate  amendment 

The  tax  rate  reduction  trigger  is  deferred  until  October  1,  1990. 
The  trigger  will  be  activated  on  October  1,  1990,  if  appropriations 
for  applicable  trust  fund  expenditures  for  fiscal  years  1989  and 

1990  are  less  than  85  percent  of  the  amounts  authorized  for  those 
fiscal  years. 

The  tax  rate  reductions  under  the  trigger  are  the  same  as  in 
present  law. 
The  suspension  is  effective  on  January  1,  1990. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

B.  MODIFICATION  OF  COLLECTION  PERIOD  FOR  THE  AIR  PASSENGER 

TICKET  TAX 

Present  law 

The  air  passenger  tax  is  billed  to  the  customer  in  a  semi-monthly 
period  and  is  considered  to  be  collected  from  the  customer  during 
the  second  following  semi-monthly  period.  The  tax  must  be  deposit- 
ed in  a  Federal  Reserve  Bank  or  other  authorized  depository  within 
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3  banking  days  after  the  end  of  the  semi-monthly  period  for  which 
the  tax  is  considered  collected. 

House  bill 

The  air  passenger  tax  is  considered  to  be  collected  during  the 
first  week  of  the  second  following  semi-monthly  period.  The  tax  is 
required  to  be  deposited  within  3  banking  days  after  the  end  of  the 
week  for  which  such  tax  is  considered  to  be  collected. 

The  change  in  the  payment  schedule  applies  to  taxes  considered 
collected  for  semi-monthly  periods  beginning  after  June  30,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

C.  INCREASE  IN  INTERNATIONAL  AIR  PASSENGER  DEPARTURE  TAX 

Present  law 

The  international  air  passenger  departure  tax  is  $3  per  passen- 
ger, and  it  is  imposed  when  the  air  transportation  is  purchased. 
Revenue  from  this  tax  is  deposited  in  the  Airport  and  Airway 
Trust  Fund.  The  tax  is  scheduled  to  expire  after  December  31, 
1990. 

House  bill 

No  provision. 
Senate  amendment 

The  departure  tax  on  international  air  passenger  transportation 
is  increased  by  $3  per  passenger  to  $6  per  passenger. 

The  increase  applies  to  transportation  beginning  after  December 
31,  1989. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
modification.  The  increased  departure  tax  is  effective  on  January  1, 
1990,  for  transportation  that  begins  after  December  31,  1989,  but 
only  with  respect  to  amounts  paid  after  that  date  for  such  trans- 
portation. 

D.  INTERNATIONAL  AIR  PASSENGER  DEPARTURE  FEE 

Present  law 

There  is  no  charge  imposed  by  the  United  States  on  internation- 
al air  passenger  departures,  other  than  the  $3  per  passenger  inter- 
national departure  tax  which  is  described  above  in  item  c. 

House  bill 
No  provision. 
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Senate  amendment 

An  amendment  by  the  Commerce,  Science,  and  Transportation 
Committee  would  impose  a  $3  international  departure  fee  for  each 
passenger  on  commercial  aircraft  departing  the  United  States  on 
international  flights  during  fiscal  year  1990.  This  fee  would  be  im- 
posed in  addition  to  the  current  $3  per  passenger  international  de- 
parture tax,  and  as  a  result,  the  total  charge  per  passenger  for 
international  departures  would  be  $6. 

Amounts  received  from  the  fee  would  be  deposited  in  the  general 
fund  of  the  Treasury  as  offsetting  receipts  of  the  Department  of 
Transportation  and  ascribed  to  activities  of  the  Department  of 
Transportation  which  relate  to  international  air  passenger  oper- 
ations. 

The  additional  fee  applies  to  international  air  passenger  trans- 
portation after  September  30,  1989,  during  fiscal  year  1990.  The 
Secretary  of  Transportation  is  to  prescribe  implementing  regula- 
tions no  later  than  60  days  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

2.  International  Departure  Tax/Fee  on  Ship  Passengers 

A.  DEPARTURE  TAX 

Present  law 

There  are  no  Federal  taxes  or  fees  currently  imposed  as  a  depar- 
ture tax  on  cruise  or  other  ship  passengers.  Vessels  which  use  U.S. 
harbors  are  taxed  at  .04  percent  on  the  value  of  commercial  cargo 
and  passenger  fares,  and  the  revenues  are  deposited  in  the  Harbor 
Maintenance  Trust  Fund. 

Under  special  rules,  no  harbor  maintenance  tax  applies  to  cruise 
ships  loading  or  unloading  with  respect  to  cruises  to  or  from 
Alaska,  Hawaii,  or  a  U.S.  possession,  unless  the  Alaska,  Hawaii,  or 
U.S  possession  port  is  only  a  stopover  to  a  foreign  destination. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  imposes  a  tax  of  $3  per  passenger  excise 
tax  on  a  voyage  on  a  commercial  passenger  vessel  having  berth  or 
stateroom  accommodations  for  more  than  16  passengers  that  em- 
barks from  a  United  States  port  on  a  voyage  that  extends  over  one 
or  more  nights.  The  tax  also  is  imposed  on  a  vessel  transporting 
passengers  engaged  in  gambling  aboard  the  vessel  beyond  the  terri- 
torial sea  of  the  United  States.  The  tax  is  assessed  only  once  for 
each  passenger  on  a  covered  voyage,  either  on  initial  embarkation 
or  disembarkation  in  the  United  States. 

The  tax  is  not  imposed  on  a  vessel  on  a  voyage  of  less  than  12 
hours  between  two  points  in  the  United  States,  or  a  vessel  owned 
and  operated  by  a  State  or  a  political  subdivision  of  a  State. 

Revenues  from  this  tax  would  be  deposited  in  the  general  fund. 
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The  provision  is  effective  on  January  1,  1990. 
Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
modification.  The  cruise  ship  departure  tax  applies  to  transporta- 
tion that  begins  after  December  31,  1989,  but  only  with  respect  to 
amounts  paid  after  that  date  for  such  transportation. 

B.  DEPARTURE  FEE 

Present  law 

There  are  no  Federal  taxes  or  fees  currently  imposed  as  a  depar- 
ture tax  on  cruise  or  other  ship  passengers.  (See  a.  "Departure 
tax,"  above,  concerning  Harbor  Maintenance  Trust  Fund  and  tax.) 

House  bill 

No  provision. 

Senate  amendment 

An  amendment  by  the  Commerce,  Science,  and  Transportation 
Committee  requires  the  Secretary  of  Transportation  to  impose  a  fee 
of  $3  per  passenger  during  fiscal  year  1990  for  each  voyage  on  a 
passenger  vessel  having  berth  or  stateroom  accommodations  for 
more  than  16  passengers  that  embarks  from  a  United  States  port 
on  a  voyage  that  extends  over  one  or  more  nights.  The  fee  also  is 
imposed  on  a  vessel  transporting  passengers  engaged  in  gambling 
aboard  the  vessel  beyond  the  territorial  sea  of  the  United  States. 
The  fee  is  assessed  only  once  for  each  passenger  on  a  covered 
voyage,  either  on  initial  embarkation  or  disembarkation  in  the 
United  States. 

Two-thirds  of  the  revenues  are  to  be  deposited  as  offsetting  re- 
ceipts into  the  Harbor  Maintenance  Trust  Fund,  and  one-third  of 
the  revenues  are  to  be  deposited  into  the  general  fund  as  offsetting 
receipts  of  Coast  Guard  operations.  The  passenger  fees  collected  by 
a  vessel  with  respect  to  its  passengers  is  to  be  reduced  by  amounts 
equal  to  payments  of  the  Harbor  Maintenance  Trust  Fund  tax  and 
vehicle  inspection  fees  charged  by  the  Coast  Guard. 

The  fee  is  to  be  imposed  as  of  October  1,  1989.  The  Secretary  of 
Transportation  is  instructed  to  issue  regulations  to  implement  this 
fee  within  60  days  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

3.  Petroleum  Excise  Tax  for  Oilspill  Liability  Trust  Fund 
Present  law 

The  Code  establishes  an  excise  tax  of  1.3  cents  per  barrel  on  do- 
mestic crude  oil  and  imported  petroleum  products  for  funding  the 
Oilspill  Liability  Trust  Fund.  The  tax  has  not  been  imposed  be- 
cause qualified  legislation  authorizing  expenditures  for  the  Trust 
Fund  has  not  yet  been  enacted.  The  tax  expires  on  December  31, 
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1991,  or  earlier  if  $300  million  will  have  been  credited  to  the  Trust 
Fund  before  January  1,  1992. 

House  bill 

The  House  bill  modifies  present  law  to  impose  the  petroleum 
excise  tax  at  a  rate  of  3  cents  per  barrel  and  to  commence  collec- 
tion of  the  tax  without  waiting  for  qualified  authorizing  legislation. 

The  House  bill  is  effective  for  domestic  crude  oil  received  at  a  re- 
finery and  with  respect  to  imported  crude  oil  and  imported  petrole- 
um products  entering  into  the  United  States  on  or  after  October  1, 
1989. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  Senate  amendment  provides  that  for  the  purposes  of 
making  amounts  available  qualified  authorizing  legislation  in- 
cludes S.  686,  "The  Oil  Pollution  Liability  and  Compensation  Act  of 
1989/'  as  passed  by  the  Senate  on  August  4,  1989. 

The  Senate  amendment  is  effective  for  domestic  crude  oil  re- 
ceived at  a  refinery  and  with  respect  to  imported  crude  oil  and  im- 
ported petroleum  products  entering  into  the  United  States  on  or 
after  January  1,  1990. 

Conference  agreement 

The  conference  agreement  follows  both  the  House  bill  and 
Senate  amendment  with  several  modifications.  The  conferees  agree 
to  increase  the  Oilspill  Liability  Trust  Fund  financing  rate  to  5 
cents  per  barrel.  The  conference  agreement  provides  that  the  trust 
fund  be  made  interest  bearing  and  that  any  interest  earned  be 
credited  to  the  fund  balance.  The  conference  agreement  provides 
that  at  the  end  of  each  calendar  quarter  the  Secretary  will  deter- 
mine the  unobligated  balance  of  the  Oilspill  Liability  Trust  Fund. 
If  the  unobligated  balance  exceeds  $1  billion,  the  Oilspill  Liability 
Trust  Fund  financing  rate  will  be  zero  for  the  following  quarter.  If 
the  unobligated  balance  is  less  than  $1  billion,  the  Oilspill  Liability 
Trust  Fund  financing  rate  will  be  imposed  beginning  the  quarter 
commencing  90  days  after  the  date  of  the  close  of  the  quarter  for 
which  the  calculation  was  made.  The  provision  to  impose  the  Oil- 
spill Liability  Trust  Fund  financing  rate  expires  on  January  1, 
1995. 

The  conference  agreement  provides  that  when  the  trustee  of  the 
Trans  Alaska  Pipeline  Liability  ("TAPL")  Fund  certifies  that  all 
outstanding  claims  against  the  TAPL  Fund  have  been  resolved,  the 
unobligated  balance  of  the  TAPL  Fund  is  deposited  in  the  Oilspill 
Liability  Trust  Fund.  If  the  unobligated  balance  of  the  TAPL  Fund 
may  be  deposited  in  the  Oilspill  Liability  Trust  Fund,  the  confer- 
ence agreement  provides  that  the  owners  of  the  TAPL  Fund  be  pro- 
vided a  credit  against  their  current  tax  liabilities  under  the  Oilspill 
Liability  Trust  Fund  rate  for  their  pro  rata  share  of  amounts  of  the 
TAPL  Fund  deposited  into  the  Oilspill  Liability  Trust  Fund. 

The  conference  agreement  does  not  include  S.  686  as  qualified 
authorizing  legislation  and  makes  no  changes  to  present  law  with 
respect  to  expenditure  purposes,  per  incident  limitation  on  expendi- 
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tures  from  the  Trust  Fund,  or  the  Trust  Fund's  authority  to 
borrow. 

With  respect  to  the  effective  date,  the  conference  agreement  fol- 
lows the  Senate  amendment. 

4.  Excise  Tax/Fee  on  Ozone-Depleting  Chemicals 
Present  law 

The  use  or  manufacture  of  chemicals  which  deplete  the  earth's 
ozone  layer  is  not  subject  to  specific  Federal  taxes  or  fees. 

House  bill 

In  general 

The  House  bill  assesses  an  excise  tax  on  the  sale  or  use  by  a  pro- 
ducer, manufacturer,  or  importer  of  certain  ozone-depleting  chemi- 
cals. The  amount  of  tax  is  determined  by  multiplying  a  base  tax 
amount  by  an  "ozone-depleting  factor." 

Chemicals  subject  to  tax 

The  specific  chemicals  subject  to  tax  are  CFC-11,  CFC-12,  CFC- 
113,  CFC-114,  CFC-115,  Halon-1201,  Halon-1301,  and  Halon-2402. 

Base  tax  amount 

For  calendar  years  1990  and  1991,  the  base  tax  amount  is  $1.10 
per  pound  of  ozone-depleting  chemical;  for  1992  the  base  tax 
amount  is  $1.60  per  pound;  for  for  1993  and  beyond,  the  base  tax 
amount  is  $3.10  per  pound.  The  base  tax  amount  is  indexed  for  in- 
flation occurring  after  1989. 

Ozone-depleting  factors 

The  ozone-depleting  factors  for  the  chemicals  subject  to  tax  are 
those  specified  in  the  Montreal  protocol. 

Exemptions  and  reduced  rates  of  tax 

The  House  bill  provides  exemptions  for  feedstock  chemicals,  recy- 
cled chemicals,  and  chemicals  exported  subject  to  Environmental 
Protection  Agency  regulations. 

The  House  bill  also  exempts  from  tax  in  1990  CFCs  used  in  the 
production  of  rigid  foam  insulation  and  all  halons. 

The  House  bill  provides  for  a  reduced  rate  of  tax  in  1991  through 
1993  for  CFCs  used  in  the  production  of  rigid  foam  insulation  and 
all  halons. 

Imports 

The  House  bill  applies  the  tax  to  any  ozone-depleting  chemical 
which  is  imported  into  the  United  States  and  to  any  product  or 
substance  imported  into  the  United  States  in  which  a  taxable 
ozone-depleting  chemical  was  used  in  the  manufacture  or  produc- 
tion. 

Effective  date 

The  House  bill  is  effective  for  ozone-depleting  chemicals  sold  or 
used  after  December  31,  1989.  In  addition,  a  floor  stocks  tax  is  im- 
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posed  on  ozone-depleting  chemicals  held  by  a  person  other  than  the 
manufacturer  or  importer  on  January  1,  1990.  A  floor  stocks  tax  is 
also  imposed  on  each  subsequent  change  in  the  tax  rate  for  any 
taxable  chemical.  The  initial  deposits  of  taxes  due  need  not  be 
made  until  April  1,  1990. 

Senate  amendment 

In  general 

The  Senate  amendment  contains  two  provisions  pertaining  to  the 
taxation  of  ozone-depleting  chemicals:  one  reported  by  the  Commit- 
tee on  Finance  and  the  other  reported  by  the  Committee  on  the 
Environment  and  Public  Works. 

The  Finance  Committee  provision  is  generally  the  same  as  the 
House  bill. 

The  Environment  and  Public  Works  Committee  provision  im- 
poses a  fee  on  the  production,  importation  or  distribution  of  ozone- 
depleting  chemicals.  The  fee  does  not  depend  upon  the  ozone-de- 
pleting factor  of  the  chemical.  The  fee  is  generally  related  to  prof- 
its earned  on  the  production  of  such  chemicals. 

Chemicals  subject  to  tax 

The  Finance  Committee  provision  is  identical  to  the  House  bill. 

The  Environment  and  Public  Works  Committee  provision  is  the 
same  as  the  House  bill.  In  addition,  the  Environment  and  Public 
Works  provision  permits  the  Administrator  of  the  Environmental 
Protection  Agency  to  add  chemicals  to  the  list  of  chemicals  subject 
to  the  fee. 

Base  tax  amount 

The  Finance  Committee  provision  imposes  a  base  tax  amount 
which  is  similar  to  the  House  bill.  For  calendar  year  1990,  the  base 
tax  amount  is  $1.07  per  pound  of  ozone-depleting  chemical;  for 
1991,  the  base  tax  amount  is  $1.12  per  pound;  for  1993,  the  base  tax 
amount  is  $1.67  per  pound;  for  1994  and  beyond,  the  base  tax 
amount  is  $3.15.  The  base  tax  amount  is  not  indexed  for  inflation. 

The  Environment  and  Public  Works  Committee  provision  im- 
poses a  fee.  The  fee  is  the  greater  of  60  cents  per  pound  of  taxed 
chemical  or  an  amount  equal  to  the  profit  earned  on  the  sale  of  the 
chemical  to  the  extent  such  profits  exceed  the  profits  earned  on  the 
sale  of  such  chemical  in  1987.  The  Administrator  of  the  EPA  deter- 
mines the  excess  profit  amount  by  comparing  total  revenues  gener- 
ated from  the  sale  of  taxed  chemicals  to  an  allowance  for  revenues 
generated  from  like  sales  in  1987.  An  offset  for  Federal  and  State 
income  tax  liability  is  permitted.  Distributors  of  taxed  chemicals 
are  granted  an  additional  exemption  of  60  cents  per  pound  from 
the  excess  profits  tax. 

Ozone-depleting  factors 

The  Finance  Committee  provision  is  identical  to  the  House  bill. 
The  Environmental  and  Public  Works  Committee  provision  does 
not  provide  for  an  ozone-depleting  factor. 
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Exemptions  and  reduced  rates  of  tax 

The  Finance  Committee  provision  is  identical  to  the  House  bill. 

The  Environment  and  Public  Works  Committee  provision  is  the 
same  as  the  House  bill  with  respect  to  exports  and  feedstock  chemi- 
cals. 

Imports 

The  Finance  Committee  provision  is  identical  to  the  House  bill. 

The  Environment  and  Public  Works  Committee  provision  im- 
poses the  fee  on  importation  of  taxed  chemicals,  but  not  on  deriva- 
tive products. 

Trust  fund 

The  Finance  Committee  provision  does  not  establish  a  trust  fund. 

The  Environment  and  Public  Works  Committee  provision  estab- 
lishes within  the  Treasury  an  "Ozone  Layer  and  Climate  Protec- 
tion Trust  Fund."  Fees  collected  are  to  be  deposited  in  the  trust 
fund.  The  proceeds  of  the  fund  are  to  be  invested  in  interest-bear- 
ing obligations  of  the  United  States.  Trust  fund  expenditure  pur- 
poses include  implementation  of  the  Montreal  protocol,  research 
and  development  activities  of  the  EPA,  and  to  carry  out  the  abate- 
ment and  control  activities  of  the  EPA. 

Effective  date 

The  Finance  Committee  provision  is  identical  to  the  House  bill. 

The  Environmental  and  Public  Works  Committee  provision  is  ef- 
fective July  1,  1989,  for  chlorofluorocarbons,  and  is  effective  Janu- 
ary 1,  1992,  for  halons.  The  Administrator  of  the  EPA  may,  by  reg- 
ulation, change  the  effective  dates. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill  and 
the  amendment  of  the  Senate  Finance  Committee.  The  conference 
agreement  does  not  include  the  amendment  of  the  Senate  Commit- 
tee on  the  Environment  and  Public  Works.  With  respect  to  the  rate 
of  tax,  the  conference  agreement  follows  the  Senate  Finance  Com- 
mittee amendment  with  a  modification.  The  rate  of  tax  per  pound 
of  ozone-depleting  chemical  is  not  adjusted  for  future  inflation.  The 
base  tax  rate  for  1990  and  1991  will  be  $1.37  per  pound.  The  base 
tax  rate  for  1992  will  be  $1.67  per  pound.  The  base  tax  rate  for 
1993  and  1994  will  be  $2.65  per  pound.  In  each  year  after  1994,  the 
base  tax  rate  will  be  increased  by  45  cents  per  pound. 

In  addition,  the  conference  agreement  conforms  the  treatment  of 
sales  of  feedstock  chemicals  to  that  of  sales  of  ozone-depleting 
chemicals  for  use  in  rigid  foam  insulation.  Pursuant  to  any  regis- 
tration requirements  which  the  Secretary  may  prescribe,  the  pur- 
chaser of  ozone-depleting  chemicals  for  feedstock  use  may  purchase 
ozone-depleting  chemicals  free  of  tax,  rather  than  applying  for  a 
credit  or  refund.  The  conferees  also  agreed  to  permit  purchasers  of 
ozone-depleting  chemicals  for  use  in  rigid  foam  insulation  to  apply 
for  credit  against  their  quarterly  estimated  corporate  income  tax. 

The  conferees  intend  to  clarify  that  in  collecting  the  tax  on 
ozone-depleting  chemicals  upon  the  importation  of  derivative  prod- 
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ucts  which  contain  or  were  manufactured  with  such  chemicals,  the 
Secretary  of  the  Treasury  may  calculate  the  tax  liability  on  data 
provided  by  the  importer,  or  when  such  data  is  insufficient  or  lack- 
ing, the  Secretary  of  the  Treasury  may  calculate  the  tax  liability 
based  on  the  standards  of  use  of  such  chemicals  in  the  equivalent 
domestic  industry.  Thus,  for  example,  the  Secretary  of  the  Treas- 
ury in  assessing  the  tax  upon  imported  electronic  devices  need  not 
calculate  the  precise  amount  of  ozone-depleting  chemicals  required 
to  manufacture  the  specific  imported  device,  but  rather  may  rely 
on  standards  of  use  of  ozone-depleting  chemicals  in  the  domestic 
manufacture  of  generally  similar  electronic  devices.  The  conferees 
understand  that  it  is  administratively  difficult  to  determine  the 
amount  of  ozone-depleting  chemicals  which  were  used  in  the  manu- 
facture of  a  wide  variety  of  imported  products,  including  those 
listed  in  the  House  of  Representatives  report,1  and  telecommunica- 
tions equipment,  electronic  storage  units,  printers,  monitors  and 
medical  and  scientific  instruments.  Therefore,  sufficient  informa- 
tion for  a  particular  product  shall  include  reasonable  and  reliable 
estimates  of  the  use  of  such  ozone-depleting  chemicals  based  on  in- 
dustry averages  of  product  lines.  If  the  Secretary  of  the  Treasury 
establishes  the  amount  of  tax  based  upon  the  predominant  method 
of  production  of  such  product,  such  amount  of  tax  shall  be  based  on 
industry  averages  of  product  lines.  Lastly,  if  necessary,  the  Secre- 
tary of  the  Treasury  may  impose  the  tax  at  the  rate  of  5  percent  on 
the  value  of  the  imported  product. 

Lastly,  the  conference  agreement  requires  the  Secretary  of  the 
Treasury  to  notify  the  House  Committee  on  Ways  and  Means  and 
the  Senate  Committee  on  Finance  of  any  changes  made  to  the 
Montreal  protocol  or  any  other  international  agreement  on  ozone- 
depleting  chemicals  to  which  the  United  States  is  signatory. 

5.  Telephone  Excise  Tax 

A.  EXTENSION  OF  TAX 

Present  law 

A  3-percent  excise  tax  is  imposed  on  local  and  toll  telephone 
service.  The  tax  is  scheduled  to  expire  after  December  31,  1990. 

House  hill 

The  3-percent  telephone  excise  tax  is  permanently  extended.  The 
provision  is  effective  on  January  1,  1991. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 


1  House  of  Representatives,  Report  101-247,  pp.  1335-6. 
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B.  COLLECTION  OF  TAX 

Present  law 

Tax  billed  to  the  customer  in  a  semi-monthly  period  is  considered 
to  be  collected  during  the  second  following  semi-monthly  period. 
The  tax  must  be  deposited  within  3  banking  days  after  the  end  of 
the  semi-monthly  period  for  which  the  tax  is  considered  collected. 

House  bill 

The  tax  for  a  semi-monthly  period  is  considered  collected  during 
the  first  week  of  the  second  following  semi-monthly  period.  Deposit 
is  required  within  3  banking  days  after  the  end  of  the  week  for 
which  the  tax  is  considered  to  be  collected. 

The  provision  is  effective  for  taxes  considered  collected  for  semi- 
monthly periods  beginning  after  June  30,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

C.  EXEMPTION  CERTIFICATES 

Present  law 

Those  claiming  exemption  from  the  telephone  excise  tax  general- 
ly must  file  annual  exemption  certificates. 

House  bill 

Communications  service  recipients  exempt  from  the  tax  by 
reason  of  being  a  qualified  international  organization,  nonprofit 
hospital,  nonprofit  educational  organization,  or  a  State  or  local  gov- 
ernment are  relieved  of  filing  a  certificate  of  exemption  annually 
after  filing  an  initial  certificate  of  exemption. 

The  provision  is  effective  for  any  claim  for  exemptions  made 
after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

6.  Collection  of  Gasoline  Excise  Tax 

A.  IMPOSE  GASOLINE  EXCISE  TAX  ON  ARRIVAL  AT  TERMINAL 

Present  law 

The  gasoline  excise  tax  is  9.1  cents  per  gallon:  9.0  cents  of  which 
are  deposited  in  the  Highway  Trust  Fund,  and  0.1  cent  is  deposited 
in  the  Leaking  Underground  Storage  Tank  Trust  Fund. 

The  gasoline  excise  tax  is  imposed  on  the  removal  or  the  sale  of 
gasoline  by  the  refiner,  importer,  or  the  terminal  operator.  The 
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bulk  transfer  of  gasoline  to  a  terminal  by  a  refiner  or  importer  is 
not  considered  a  removal  or  sale  of  gasoline  by  the  refiner  or  im- 
porter. Under  proposed  regulations,  the  tax  is  not  imposed  until 
the  earlier  of  (1)  a  change  of  title  within  the  terminal  pursuant  to 
a  nonqualified  sale,  or  (2)  removal  from  the  terminal  in  a  transfer 
which  is  not  by  pipeline  or  marine  vessel.  The  owner  of  the  gaso- 
line immediately  before  the  sale  is  liable  for  the  tax. 

Persons  subject  to  the  gasoline  and  diesel  fuel  taxes  are  required 
to  register  with  the  Secretary  before  they  incur  any  tax  liability. 
The  Secretary  also  may  require  such  registrants  to  post  bond.  A 
terminal  operator  or  gasohol  blender  (and  any  other  registered  tax- 
payer) must  furnish  a  bond  as  a  condition  of  registration,  unless 
the  district  director  determines  that  no  bond  is  required  on  the 
basis  of  the  registrant's  tax  history.  For  terminal  operators  and 
gasohol  blenders,  the  amount  of  bond  is  the  lesser  of  $1  million  or 
the  amount  of  tax  that  would  be  imposed  on  the  expected  gasoline 
flow  through  the  registrant's  facilities  during  an  average  one- 
month  period. 

House  bill 

Tax  imposed  at  terminal—The  gasoline  excise  tax  is  imposed  on 
receipt  of  gasoline  at  any  terminal,  or  its  earlier  removal  or  sale  by 
a  refiner  or  importer  in  a  manner  other  than  a  bulk  transfer  to  a 
registered  terminal.  The  owner  of  the  terminal  is  primarily  liable 
for  the  tax.  The  owner  of  the  gasoline  when  it  arrives  at  the  termi- 
nal is  secondarily  liable  for  the  tax.  Any  gasoline  tax  paid  on  gaso- 
line previously  subject  to  tax  may  be  refunded  or  allowed  as  a 
credit  against  gasoline  tax  liabilities. 

Gasohol  blenders.— The  seller  of  gasoline  to  a  gasohol  blender  is 
treated  as  the  person  who  paid  the  gasoline  tax,  and  may  apply  for 
a  refund  of  the  amount  of  previously  paid  tax  that  exceeds  the  gas- 
ohol rate.  Refund  claims  of  $200  or  more  may  be  filed  weekly,  and 
interest  is  to  be  paid  at  the  overpayment  rate  on  refund  claims  for 
the  period  beginning  on  the  date  the  claim  is  filed  through  the  date 
the  refund  is  paid. 

Registration  requirements.— Each  person  who  is  a  refiner  or  im- 
porter of  gasoline,  a  terminal  owner,  or  a  gasoline  blender  is  re- 
quired to  register  with  the  Secretary,  according  to  procedures  de- 
scribed in  regulations  prescribed  by  the  Secretary. 

The  Secretary  is  authorized  to  publish  the  name  and  registration 
number  of  each  registrant  number  of  each  registrant  and  the  ad- 
dress of  each  terminal  owned  by  a  registrant  who  is  subject  to  this 
tax. 

The  Secretary  is  permitted  to  require  as  a  condition  of  registra- 
tion that  a  registrant  furnish  an  appropriate  bond  and  agree  to  the 
imposition  of  a  lien  on  the  registrant's  property  used  in  the  trade 
or  business  subject  to  registration.  The  Secretary  shall  release  a 
lien  in  connnection  with  a  transfer  of  the  property,  if  a  bond  in  an 
appropriate  amount  is  furnished. 

Floor  stocks  tax. — Gasoline  removed  from  the  refiner  of  importer 
in  a  bulk  transfer  before  October  1,  1989,  and  on  which  no  tax  was 
imposed  before  then,  is  subject  to  a  floor  stocks  tax. 

Effective  date.— Applies  to  gasoline  removed  by  the  refiner  or  im- 
porter after  September  30,  1989.  The  floor  stocks  tax  and  the 
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refund  procedure  for  gasohol  blenders  are  effective  on  October  1, 
1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  provision  from 
the  House  bill. 

B.  ACCELERATION  OF  GASOLINE  EXCISE  TAX  DEPOSITS 

Present  law 

Deposits  of  gasoline  excise  tax  liability  are  made  monthly  or 
semi-monthly,  depending  on  the  amount  of  tax  to  be  deposited. 

Taxpayers  must  make  monthly  deposits  of  tax  for  any  month  in 
which  they  are  liable  for  more  than  $100  of  taxes,  and  the  monthly 
deposits  are  due  by  the  last  day  of  the  following  month.  Taxpayers 
liable  for  more  than  $2,000  of  excise  taxes  for  any  month  of  a  cal- 
endar quarter  must  make  semi-monthly  deposits  in  the  following 
quarter  9  days  after  the  end  of  a  semi-monthly  period  which  ends 
on  the  15th  or  last  day  of  a  month.  Taxpayers  who  deposit  taxes  by 
electronic  wire  transfer  to  a  government  depositary  have  until  14 
days  after  the  end  of  a  semi-monthly  period  to  make  the  transfer. 

House  bill 

No  provision. 

Senate  amendment 

Taxpayers  which  have  more  than  $100  of  gasoline  excise  tax  li- 
ability in  any  month  of  a  calendar  quarter  are  required  to  deposit 
taxes  four  times  in  a  month. 

Nine  day  and  14  day  depositors  would  make  tax  deposits  at  those 
same  intervals  after  the  end  of  the  tax  period,  but  there  would  be 
four  tax  periods  in  each  month,  which  end  on  the  7th,  14th,  21st, 
and  last  days  of  the  month.  Nine  day  taxpayers  would  deposit  tax 
liabilities,  with  respect  to  the  weekly  tax  periods  on  the  16th,  23rd, 
30th  days,  respectively,  of  the  same  month  and  on  the  9th  day  of 
the  succeeding  month.  Fourteen  day  taxpayers  would  make  their 
deposits  on  the  21st  and  28th  days,  respectively,  of  the  current 
month  and  on  the  7th  and  14th  days  of  the  succeeding  month. 

In  the  event  that  a  due  date  falls  on  a  Saturday,  Sunday,  or  holi- 
day in  the  District  of  Columbia,  the  due  date  would  be  the  immedi- 
ately preceding  day  which  is  not  a  Saturday,  Sunday,  or  holiday.  In 
September  1990,  the  due  date  for  the  third  tax  period  of  the  month 
for  9  day  taxpayers  and  the  due  date  for  the  second  tax  period  of 
the  month  for  14  day  taxpayers  would  be  September  27,  1990. 

The  provision  is  effective  for  tax  payments  for  tax  periods  begin- 
ning after  December  31,  1989. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
modifications.  The  conference  agreement  retains  the  current  semi- 
monthly deposit  schedule,  but  that  schedule  is  amended  by  the 
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adoption  of  a  provision  which  stipulates  that  September  27,  will  be 
the  due  date  for  the  second  tax  period  of  September  for  14-day  tax- 
payers. If,  for  this  purpose,  the  due  date  would  fall  on  a  Saturday, 
Sunday,  or  holiday  in  the  District  of  Columbia,  the  due  date  will  be 
deemed  to  be  the  immediately  preceding  day  that  is  not  a  Satur- 
day, Sunday,  or  such  a  holiday. 

7.  Eliminate  Excise  Tax  on  Inactivated  Polio  Vaccines 
Present  law 

An  excise  tax  is  imposed  on  the  sale  of  certain  vaccines.  The  tax 
rate  on  polio  vaccine,  which  includes  inactivated  polio  vaccine,  is 
29  cents  per  dose. 

The  net  revenues  from  the  excise  tax  are  deposited  into  the  Vac- 
cine Injury  Compensation  Trust  Fund.  The  National  Vaccine 
Injury  Compensation  program  uses  the  fund  to  pay  compensation 
for  vaccine-related  injuries  and  deaths. 

House  bill 

At  the  time  that  vaccine-related  injury  and  death  resulting  from 
inactivated  polio  vaccine  are  no  longer  eligible  for  compensation 
through  the  National  Vaccine  Injury  Compensation  program,  such 
vaccine  will  no  longer  be  subject  to  excise  tax. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

8.  Modify  Taxation  of  Bulk  Cigar  Imports 

Present  law 

The  Omnibus  Budget  Reconciliation  Act  of  1986  modified  the  pro- 
visions in  the  Internal  Revenue  Code  relating  to  payment  of  the 
excise  tax  on  imported  distilled  spirits  and  tobacco  products,  in- 
cluding bulk  cigars.  Prior  to  the  1986  change,  cigars  imported  in 
bulk  could  be  transferred  in  bond  (without  imposition  of  the  tax)  to 
a  manufacturer's  premises  for  repacking  into  consumer  packages. 
Inadvertently,  this  type  of  "transfer  in  bond"  was  deleted  from  the 
Code.  As  a  result,  packaging  bulk  cigars  into  containers  appropri- 
ate for  sale  to  consumers  has  been  halted,  and  bulk  cigar  imports 
virtually  have  ceased. 

House  bill 

The  excise  tax  on  imported  bulk  cigars  is  imposed  on  shipment  of 
cigars  after  repackaging  appropriate  for  consumer  sales.  Imposition 
of  the  tax  at  this  point  allows  transfer  of  bulk  cigars  under  bond 
from  a  foreign  trade  zone  to  an  importer's  business  site  where  re- 
packaging occurs. 

The  provision  is  effective  on  the  date  of  enactment. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  provision  from  the  House 
bill. 

F.  Limitations  on  Like-Kind  Exchanges 

Present  law 

Property  eligible  for  tax-free  exhanges 

No  gain  or  loss  is  recognized  if  property  held  for  productive  use 
in  a  trade  or  business  or  for  investment  is  exchanged  solely  for 
property  of  a  "like-kind"  which  is  to  be  held  either  for  productive 
use  in  a  trade  or  business  or  for  investment  (sec.  1031).  The  like- 
kind  standard  contrasts  with  the  standard  under  section  1033  pro- 
viding for  nonrecognition  of  gain  upon  certain  involuntary  conver- 
sions. Other  than  upon  a  condemnation  of  real  estate  (to  which  the 
like-kind  standard  applies  under  section  1033(g)),  section  1033  per- 
mits nonrecognition  of  gain  only  if  the  taxpayer  acquires  replace- 
ment property  that  is  "similar  or  related  in  service  or  use"  to  the 
converted  property.  This  standard  is  significantly  narrower  than 
the  like-kind  standard.  For  example,  unimproved  and  improved 
real  estate  generally  are  not  considered  similar  or  related  in  serv- 
ice or  use. 

Related  party  exchanges 

If  related  parties  engage  in  a  like-kind  exchange,  tax  basis  is 
shifted  between  properties,  which  may  result  in  the  reduction  of 
tax  upon  the  subsequent  disposition  of  a  property.  There  are  no 
rules  under  present  law  with  respect  to  these  types  of  transactions. 

Holding  period  requirements 

In  order  to  qualify  for  nonrecognition  treatment  under  section 
1031,  both  the  property  exchanged  and  the  property  received  must 
be  held  either  for  productive  use  in  a  trade  or  business  or  for  in- 
vestment. In  Bolker  v.  Commissioner,  the  Ninth  Circuit  held  that 
these  holding  requirements  were  met  where  the  taxpayer  received 
property  in  the  liquidation  of  a  corporation  and  exchanged  it  short- 
ly thereafter  for  like-kind  property.  In  Rev.  Rul.  77-337,  however, 
the  IRS  reached  a  contrary  conclusion  under  similar  facts. 

House  bill 

Property  eligible  for  tax-free  exchanges 

General  rule. — In  order  to  qualify  for  nonrecognition  treatment 
under  section  1031  or  1033(g),  the  properties  involved  must  be  simi- 
lar or  related  in  service  or  use. 

Foreign  real  property. — Foreign  real  property  is  treated  as  not 
similar  or  related  in  service  or  use  to  U.S.  real  property  for  pur- 
poses of  sections  1031  and  1033. 
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Related  party  exchanges 

If  a  taxpayer  directly  or  indirectly  exchanges  property  with  a  re- 
lated party  in  a  section  1031  exchange,  and  within  2  years  either 
the  related  party  or  the  taxpayer  disposes  of  the  property,  the 
original  exchange  will  not  qualify  for  nonrecognition  under  section 
1031.  The  committee  report  provides  that  a  disposition  generally 
includes  nonrecognition  transactions.  However,  dispositions  due  to 
death,  involuntary  conversion,  or  for  non-tax  avoidance  purposes 
generally  are  disregarded. 

Holding  period  requirements 

The  property  that  is  relinquished  must  have  been  directly  held 
by  the  taxpayer  at  all  times  during  the  one-year  period  ending  on 
the  date  of  the  exchange,  and  the  property  that  is  received  must  be 
directly  held  by  the  taxpayer  at  all  times  during  the  one-year 
period  immediately  after  the  exchange. 

Senate  amendment 

Property  eligible  for  tax-free  exchanges 

General  rule. — No  provision. 
Foreign  real  property. — No  provision. 

Related  party  exchanges 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  committee  report  provides  that  the  non-tax  avoidance  ex- 
ception generally  will  apply  to  (1)  transactions  involving  certain  ex- 
changes of  undivided  interests,  (2)  dispositions  in  nonrecognition 
transactions,  and  (3)  transactions  that  do  not  involved  the  shifting 
of  basis  between  properties. 

Holding  period  requirements 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  foreign  real  property  and  U.S.  real  property  are  not  property 
of  a  like  kind  for  purposes  of  section  1031.  Although  such  proper- 
ties are  not  of  a  like  kind  within  the  meaning  of  section  1031,  this 
rule  does  not,  however,  apply  for  purposes  of  section  1033(g).  No  in- 
ference is  intended  to  override  or  otherwise  modify  section  932  of 
the  Code  (involving  the  tax  treatment  of  U.S.  and  Virgin  Islands 
residents). 

G.  Accounting  Provisions 

1.  Repeal  of  Completed  Contract  Method  of  Accounting  for  Long- 
Term  Contract 

Present  law 

Taxpayers  engaged  in  the  production  of  property  under  a  long- 
term  contract  generally  must  compute  income  from  the  contract 
under  either  the  percentage  of  completion  method  or  the  percent- 
age of  completion-capitalized  cost  method.  However,  exceptions  to 
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the  these  required  accounting  methods  are  provided  for  certain 
construction  contracts  or  small  businesses  and  certain  home  con- 
struction contracts. 

Under  the  percentage  of  completion  method,  a  taxpayer  must  in- 
clude in  gross  income  for  any  taxable  year  an  amount  that  is  based 
on  the  product  of  (1)  the  gross  contract  price  and  (2)  the  percentage 
of  the  contract  completed  as  of  the  end  of  the  taxable  year.  The 
percentage  of  the  contract  completed  as  of  the  end  of  a  taxable 
year  is  determined  by  comparing  costs  incurred  with  respect  to  the 
contract  as  of  the  end  of  the  year  with  the  estimated  total  contract 
costs.  In  addition,  under  the  percentage  of  completion  method, 
costs  allocable  to  the  contract  generally  are  taken  into  account  for 
the  taxable  year  in  which  incurred. 

Under  the  percentage  of  completion-capitalized  cost  method,  a 
taxpayer  generally  must  take  into  account  90  percent  of  the  items 
under  the  contract  under  the  percentage  of  completion  method. 
The  remaining  10  percent  of  the  items  under  the  contract  must  be 
taken  into  account  under  the  taxpayer's  normal  method  of  account- 
ing (e.g.,  the  completed  contract  method  of  accounting).  Exceptions 
to  the  90/10  requirement  are  provided  for  certain  ship  construction 
contracts  (40  percent  under  the  percentage  of  completion  method 
and  60  percent  under  the  taxpayer's  normal  method  of  accounting) 
and  certain  residential  construction  contracts  other  than  home  con- 
struction contracts  (70  percent  under  the  percentage  of  completion 
method  and  30  percent  under  the  taxpayer's  normal  method  of  ac- 
counting). 

House  bill 

The  House  bill  repeals  the  percentage  of  completion-capitalized 
cost  method  of  accounting  for  long-term  contracts.  The  present-law 
special  rules  and  exceptions  for  certain  construction  contracts  of 
small  businesses,  qualified  ship  contracts,  home  construction  con- 
tracts and  residential  construction  contracts  are  retained. 

The  provision  applies  to  contracts  entered  into  on  or  after  July 
11,  1989.  However,  the  provision  does  not  apply  to  any  contract  en- 
tered into  pursuant  to  a  written  bid  or  proposal  submitted  by  a  tax- 
payer to  the  other  party  to  the  contract  before  July  11,  1989,  if  the 
bid  or  proposal  could  not  have  been  revoked  or  amended  by  the 
taxpayer  at  any  time  during  the  period  after  July  10,  1989,  and 
ending  on  the  date  that  the  contract  was  entered  into. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modification. 

For  purposes  of  the  percentage  of  completion  method  of  account- 
ing, a  taxpayer  may  elect  not  to  recognize  income  under  a  long- 
term  contract  and  not  to  take  into  account  any  costs  allocable  to 
such  long-term  contract  for  any  taxable  year  if  as  of  the  end  of  the 
taxable  year  less  than  10  percent  of  the  estimated  total  contract 
costs  have  been  incurred.  For  the  first  taxable  year  in  which  the 
10-percent  threshold  is  satisfied,  all  costs  that  have  been  incurred 
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as  of  the  end  of  the  taxable  year  are  to  be  taken  into  account  in 
determining  the  percentage  of  the  contract  that  has  been  complet- 
ed and  in  detemining  the  amount  of  allowable  deductions  under 
the  contract. 

The  election  not  to  recognize  income  under  a  long-term  contract 
and  not  to  take  into  account  any  costs  allocable  to  such  contract 
until  the  first  taxable  year  as  of  the  end  of  which  at  least  10  per- 
cent of  the  estimated  total  contract  costs  have  been  incurred  is  to 
apply  for  purposes  of  the  look-back  method,1  in  determining  alter- 
native minimum  taxable  income,  and  in  determining  adjusted  cur- 
rent earnings  under  the  alternative  minimum  tax.  The  election  is 
not  to  apply,  however,  in  determining  whether  an  item  normally 
requires  more  than  12  calendar  months  to  complete  for  purposes  of 
the  definition  of  a  long-term  contract  or  in  determining  the  produc- 
tion period  for  the  allocation  of  interest. 

The  election  is  to  apply  to  all  long-term  contracts  of  a  taxpayer 
that  are  entered  into  during  the  taxable  year  that  the  election  is 
made  and  any  subsequent  taxable  year  that  the  election  is  in 
effect.2  The  election,  however,  is  not  to  apply  to  any  long-term  con- 
tract with  respect  to  which  the  percentage  of  completion  method  of 
accounting  is  used  only  with  respect  to  a  portion  of  the  items  under 
the  contract  or  with  respect  to  which  a  simplified  method  of  cost 
allocation  is  used.  Once  made,  the  election  may  be  revoked  only 
with  the  consent  of  the  Secretary  of  the  Treasury. 

In  order  to  prevent  taxpayers  from  unreasonably  deferring 
income  by  reason  of  the  election,  the  present-law  rules  which  au- 
thorize the  Internal  Revenue  Service  to  treat  one  agreement  as  sev- 
eral contracts  or  to  treat  several  agreements  as  one  contract  are  to 
apply,3  It  is  anticipated  that  the  Internal  Revenue  Service  will  ex- 
ercise the  authority  to  treat  one  agreement  as  several  contracts 
where  the  agreement  artificially  postpones  the  taxable  year  as  of 
the  end  of  which  at  least  10  percent  of  the  estimated  total  contract 
costs  have  been  incurred. 

The  election  is  to  apply  only  to  contracts  that  are  entered  into 
after  December  31,  1989. 

2.  Treatment  of  Franchises,  Trademarks,  and  Trade  Names 
Present  law 

A  taxpayer  that  purchases  an  intangible  asset  (such  as  a  patent, 
know-how,  or  a  contract  right)  generally  is  allowed  to  deduct  the 
purchase  price  over  a  period  no  shorter  than  the  useful  life  of  the 
asset.  If  the  life  is  not  determinable  or  is  perpetual,  no  deduction 


1  Consequently,  in  allocating  income  under  the  contract  on  the  basis  of  actual  contract  price 
and  actual  contract  costs  for  purposes  of  the  look-back  method,  costs  are  not  to  be  taken  into 
account  for  any  taxable  year  if  as  of  the  end  of  the  taxable  year  less  than  10  percent  of  the 
actual  total  contract  costs  have  been  incurred.  In  addition,  unlike  present  law,  deductions  under 
a  contract  are  to  be  allocated  to  a  different  taxable  year  for  purposes  of  the  look-back  method  if 
the  first  taxable  year  as  of  the  close  of  which  10  percent  of  the  actual  total  contract  costs  have 
been  incurred  differs  from  the  first  taxable  year  as  of  the  close  of  which  10  percent  of  the  esti- 
mated total  contract  costs  have  been  incurred. 

2  It  is  anticipated  that  the  Treasury  Department  will  provide  guidance  on  the  time  and 
manner  of  making  the  election.  In  addition,  it  is  anticipated  that  a  taxpayer  will  be  required  to 
obtain  the  consent  of  the  Internal  Revenue  Service  in  order  to  discontinue  the  use  of  the  elec- 
tion for  any  taxable  year  for  contracts  entered  into  during  such  year  and  any  subsequent  year. 

3  See  Treas.  Reg.  sec.  1.451-3(e). 
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generally  is  permitted.  The  useful  life  of  an  asset  is  a  question  of 
fact. 

In  the  case  of  certain  payments  made  on  account  of  the  transfer 
of  a  franchise,  trademark,  or  trade  name,  special  rules  apply.  For 
example,  in  the  case  of  a  single  payment  made  in  discharge  of  a 
fixed-sum  amount  where  the  transferor  is  required  to  treat  the 
payment  as  ordinary  income  rather  than  as  capital  gain,  the  pay- 
ment by  the  transferee  is  deductible  ratably  over  a  period  of  no 
more  than  10  taxable  years.1  In  addition,  any  amount  that  is  con- 
tingent on  the  productivity,  use,  or  disposition  of  the  franchise, 
trademark,  or  trade  name  is  allowed  as  an  ordinary  and  necessary 
business  expense  deduction. 

Generally,  amounts  allowed  as  a  deduction  that  reduce  the  basis 
of  assets  are  recaptured  as  ordinary  income  if  the  asset  is  disposed 
of  for  an  amount  in  excess  of  the  reduced  basis.  It  is  unclear 
whether  deductions  allowed  with  respect  to  certain  payments  made 
to  acquire  a  franchise,  trademark,  or  trade  name  are  required  to  be 
recaptured  as  ordinary  income  on  the  disposition  of  the  franchise, 
trademark,  or  trade  name. 

No  depreciation  or  amortization  deduction  is  permitted  for  ex- 
penditures relating  to  the  acquisition  of  a  trademark  or  trade 
name.  In  addition,  several  courts  have  held  that  the  cost  of  creat- 
ing or  acquiring  a  trademark  or  trade  name  is  not  amortizable  on 
the  grounds  that  a  trademark  or  trade  name  is  indistinguishable 
form  goodwill  and  generally  does  not  have  a  determinable  useful 
life. 

House  bill 

The  House  bill  modifies  the  special  rules  that  apply  to  the  deduc- 
tion of  fixed-sum  payments  and  contingent  payments  that  are 
made  on  account  of  the  transfer  of  a  franchise,  trademark,  or  trade 
name.  First,  the  bill  repeals  the  special  treatment  accorded  pay- 
ments in  discharge  of  a  fixed-sum  amount  where  the  fixed-sum 
amount  for  any  transaction  exceeds  $100,000.  This  repeal  applies 
regardless  of  whether  the  payments  are  made  to  a  franchisor  that 
is  required  to  treat  the  payments  as  ordinary  income  or  to  any 
other  person.  For  purposes  of  determining  whether  the  $100,000 
threshold  has  been  exceeded,  all  payments  that  are  part  of  the 
same  transaction  (or  a  series  of  related  transactions)  are  aggregat- 
ed. 

In  addition,  the  House  bill  modifies  the  rules  that  allow  a  deduc- 
tion for  contingent  amounts  that  are  paid  or  incurred  on  account  of 
the  transfer  of  a  franchise,  trademark,  or  trade  name.  Under  the 
House  bill,  a  deduction  is  allowed  for  contingent  amounts  only  if  (1) 
the  contingent  amounts  are  paid  as  part  of  a  series  of  payments 
that  are  payable  at  least  annually  throughout  the  term  of  the 
transfer  agreement,2  and  (2)  the  payments  are  substantially  equal 


1  As  interpreted  by  the  Internal  Revenue  Service,  this  provision  also  applies  to  a  franchise 
that  is  transferred  by  a  franchisee  to  another  person,  even  though  the  transfer  is  considered  the 
sale  of  a  capital  asset.  Rev.  Rul.  88-24.  1988-1  C.B.  306. 

2  The  term  of  the  transfer  agreement  for  this  purpose  is  the  entire  period  over  which  the  fran- 
chise, trademark,  or  trade  name,  or  rights  to  use  or  benefit  from  the  franchise,  trademark,  or 
trade  name,  are  transferred.  The  term  of  the  transfer  agreement  is  to  be  determined  by  taking 
into  account  all  renewal  options  and  any  other  period  for  which  the  parties  reasonably  expect 
the  agreement  to  be  renewed. 
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in  amount  (i.e.,  the  agreement  requires  a  continuing  payment  of  a 
substantially  equal  amount  annually  throughout  an  unspecified 
period  over  which  the  use  of  the  property  will  occur)  or  are  payable 
under  a  fixed  formula  (i.e.,  a  formula  that  provides  for  payment  of 
an  unvarying  percentage  of  receipts  over  the  entire  term  of  the 
transfer  agreement). 

Any  fixed-sum  or  contingent  amount  that  is  not  deductible  under 
the  foregoing  rules  is  chargeable  to  capital  account  and  is  to  be  am- 
ortized over  the  useful  life  of  the  franchise,  trademark,  or  trade 
name,  to  the  extent  otherwise  allowed  under  present  law. 

The  House  bill  also  provides  that  fixed-sum  amounts  that  are  al- 
lowed as  a  deduction  are  subject  to  recapture  as  ordinary  income 
on  disposition  of  the  franchise,  trademark,  or  trade  name.  Finally, 
the  House  bill  repeals  the  provision  of  present  law  that  prohibits  a 
deduction  for  the  cost  of  acquiring  a  trademark  or  trade  name. 

The  provision  generally  applies  to  transfers  that  occur  after  July 
10,  1989,  unless  pursuant  to  a  binding  written  contract  in  effect  on 
that  date  and  all  times  thereafter  until  the  transfer  occurs.  The 
limitation  on  the  deductibility  of  contingent  payments  is  effective 
for  transfers  that  occur  after  August  4,  1989,  unless  pursuant  to  a 
binding  written  contract  in  effect  on  that  date  and  at  all  times 
thereafter  until  the  transfer  occurs. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  a  taxpayer  may  elect  to  amortize  certain  fixed-sum  payments 
and  contingent  payments  that  are  chargeable  to  capital  account 
and  that  are  part  of  the  same  transaction  (or  series  of  related 
transactions)  over  a  20-year  period  that  begins  with  the  taxable 
year  in  which  the  transfer  occurs. 

The  provision  contained  in  the  Senate  amendment  applies  to 
transfers  that  occur  after  October  2,  1989,  unless  pursuant  to  a 
binding  written  contract  in  effect  on  that  date  and  at  all  times 
thereafter  until  the  transfer  occurs. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications  and  clarifications. 

First,  the  conference  agreement  provides  that  the  elective  amor- 
tization period  is  25  years  rather  than  20  years  as  provided  in  the 
Senate  amendment.  This  election  applies  only  with  respect  to  pay- 
ments that  are  otherwise  described  in  section  1253  but  that  no 
longer  qualify  for  a  10-year  write-off  or  a  current  contingent  pay- 
ment deduction  under  that  section  as  amended  by  the  provision.  As 
under  present  law,  other  expenditures  with  respect  to  franchises, 
trademarks,  or  tradenames  are  not  afforded  any  elective  treat- 
ment. 

As  under  the  Senate  amendment,  under  the  conference  agree- 
ment, a  deduction  is  allowed  for  contingent  amounts  only  if  (1)  the 
contingent  amounts  are  paid  as  part  of  a  series  of  payments  that 
are  payable  at  least  annually  throughout  the  term  of  the  transfer 
agreement,  and  (2)  the  payments  are  substantially  equal  in  amount 
or  are  payable  under  a  fixed  formula.  The  conferees  wish  to  clarify 
that,  for  this  purpose,  a  fixed  formula  generally  includes  a  formula 
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that  provides  for  payments  of  a  percentage  of  the  annual  gross  re- 
ceipts of  the  transferee  (whether  a  single  percentage  of  annual 
gross  receipts  or  a  series  of  percentages  that  apply  each  year  to 
annual  gross  receipts  up  to  or  in  excess  of  specified  levels  of  gross 
receipts  for  each  year)  but  only  if  the  formula  does  not  vary  for 
any  year  of  the  transfer  agreement.  A  fixed  formula,  however,  does 
not  include  any  formula  that  is  likely  to,  or  could  potentially,  dis- 
tort the  taxable  income  of  the  transferee  either  by  front-loading  or 
back-loading  the  contingent  payments. 

Finally,  under  the  conference  agreement,  rules  similar  to  the 
rules  of  section  168(i)(7)  apply  if  a  franchise,  trademark,  or  trade 
name  is  transferred  in  a  transaction  described  in  section  332,  351, 
361,  371(a),  374(a),  721,  or  731,  or  a  transaction  between  members  of 
the  same  affiliated  group  during  any  taxable  year  for  which  a  con- 
solidated return  is  filed  by  such  group.  In  such  situations  covered 
by  section  168(i)(7),  the  transferee  is  to  be  treated  as  the  transferor 
for  purposes  of  computing  the  amount  allowable  as  a  deduction  to 
the  transferee  under  section  1253,  but  only  with  respect  to  the 
amount  of  the  section  1253  payments  made  pursuant  to  the  trans- 
feror's section  1253  agreement  that  do  not  exceed  the  payments  of 
the  transferor  under  that  agreement  that  are  otherwise  deductible 
to  the  transferor  under  section  1253  and  that  have  not  been  al- 
lowed as  a  deduction  as  of  the  date  of  the  transfer. 

3.  Installment  Sales  Treatment  of  Timeshares  and  Residential  Lots 
Sold  by  C  Corporations 

Present  law 

A  taxpayer  who  disposes  of  a  timeshare  or  a  residential  lot  on 
the  installment  plan  generally  may  report  income  derived  from 
such  a  disposition  on  the  installment  method  if  the  taxpayer  elects 
to  pay  interest  on  the  amount  of  deferred  tax  that  is  attributable  to 
the  use  of  the  installment  method.  Under  this  election,  interest  is 
required  to  be  paid  for  any  taxable  year  that  payments  are  re- 
ceived under  the  installment  obligation  (other  than  the  taxable 
year  in  which  the  sale  occurs).  The  interest  is  imposed  for  the 
period  that  begins  on  the  date  of  the  sale  of  the  timeshare  or  the 
residential  lot  and  ends  on  the  date  that  each  payment  is  received. 
The  interest  rate  used  for  this  purpose  is  the  applicable  Federal 
rate  (compounded  semiannually)  in  effect  at  the  time  of  the  sale  for 
debt  instruments  with  the  same  maturity  as  the  installment  obliga- 
tion. 

A  taxpayer  who  elects  to  pay  interest  with  respect  to  an  install- 
ment sale  of  a  timeshare  or  a  residential  lot  may  use  the  install- 
ment method  in  determining  alternative  minimum  taxable  income. 
However,  for  purposes  of  the  adjusted  current  earnings  provision  of 
the  alternative  minimum  tax,  the  installment  method  may  not  be 
used  in  determining  income  derived  from  an  installment  sale  (in- 
cluding a  nondealer  installment  sale  of  property)  even  though  in- 
terest is  required  to  be  paid  with  respect  to  all  or  a  portion  of  the 
deferred  tax  that  is  attributable  to  the  use  of  the  installment 
method.  The  adjusted  current  earnings  provision  of  the  alternative 
minimum  tax  applies  to  C  corporations  for  taxable  years  beginning 
after  December  31,  1989. 


620 


House  bill 

The  House  bill  modifies  the  amount  of  interest  that  is  payable  by 
a  C  corporation  that  elects  to  use  the  installment  method  with  re- 
spect to  an  installment  sale  of  a  timeshare  or  a  residential  lot. 
Under  the  bill,  the  amount  of  interest  for  any  taxable  year  is  deter- 
mined for  all  outstanding  installment  obligations  with  respect  to 
which  an  election  was  made  by  multiplying  the  deferred  tax  with 
respect  to  all  such  obligations  by  the  underpayment  rate  in  effect 
for  the  month  with  or  within  which  the  taxable  year  ends.  For  any 
taxable  year,  the  deferred  tax  for  such  obligations  equals  (1)  the 
amount  of  gain  under  the  obligations  that  has  not  been  recognized 
as  of  the  close  of  the  taxable  year,  multiplied  by  (2)  the  maximum 
rate  of  tax  in  effect  for  such  taxable  year  for  C  corporations. 

The  portion  of  the  interest  that  is  allocable  to  installment  obliga- 
tions that  have  not  been  outstanding  for  a  two-year  period  as  of  the 
close  of  the  taxable  year  or  that  are  in  default  as  of  the  close  of  the 
taxable  year  is  not  to  result  in  an  increase  in  tax  for  such  taxable 
year.  Instead,  if  such  installment  obligations  are  not  in  default  at 
the  close  of  any  taxable  year  after  the  end  of  the  two-year  period, 
the  amount  of  interest  that  was  determined  under  the  provision 
but  was  not  added  to  tax  is  to  be  added  to  tax  for  such  taxable  year 
(together  with  additional  interest  at  the  underpayment  rate  for 
each  year  that  the  interest  has  not  been  added  to  tax).  For  this 
purpose,  an  installment  obligation  is  to  be  considered  in  default  if 
the  installment  obligation  is  considered  to  be  wholly  worthless 
under  the  bad  debt  provisions  of  section  166(a)(1)  of  the  Code. 

A  C  corporation  that  elects  to  pay  interest  under  the  provision 
with  respect  to  an  installment  sale  of  a  timeshare  or  a  residential 
lot  is  allowed  to  use  the  installment  method  for  purposes  of  the  ad- 
justed current  earnings  provision  of  the  alternative  minimum  tax. 
In  addition,  for  purposes  of  the  adjusted  current  earnings  provision 
of  the  alternative  minimum  tax,  a  taxpayer  that  is  required  to  pay 
interest  with  respect  to  a  nondealer  disposition  of  property  is  al- 
lowed to  use  the  installment  method  for  the  portion  of  the  gain 
with  respect  to  which  interest  is  required  to  be  paid. 

The  provision  applies  to  dispositions  occurring  in  taxable  years 
beginning  after  December  31,  1989. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

H.  Employment  Tax  Provisions 

1.  Impose  Income  Tax  Withholding  on  the  Wages  of  Certain 
Agricultural  Workers 

Present  law 

In  general,  wages  paid  by  an  employer  to  an  employee  are  sub- 
ject to  income  tax  withholding.  Wages  paid  for  agricultural  labor 
are,  however,  exempt  from  income  tax  withholding  (sec.  3401(a)(2)). 
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Certain  cash  wages  paid  for  agricultural  labor  are  subject  to 
withholding  for  Federal  Insurance  Contributions  Act  (FICA)  taxes 
(sec.  3121(a)(8)).  In  general,  agricultural  workers  are  subject  to 
FICA  withholding  if  they  earn  at  least  $150  in  annual  cash  remu- 
neration or  are  covered  because  of  the  employer  FICA  withholding 
test.  The  employer  FICA  withholding  test  generally  subjects  em- 
ployee wages  to  FICA  withholding  if  the  employer  pays  more  than 
$2,500  during  the  year  to  all  employees.  Certain  employees  who  are 
hand  harvest  laborers,  are  paid  on  a  piece  rate  basis,  commute 
daily  to  the  farm  from  their  permanent  residence,  and  were  em- 
ployed in  agriculture  less  than  13  weeks  during  the  prior  year,  are 
exempt  from  FICA  withholding. 

House  bill 

If  an  agricultural  worker's  cash  wages  are  subject  to  FICA  with- 
holding, the  agricultural  worker's  cash  wages  are  also  subject  to 
income  tax  withholding.  In  addition,  crew  leader  rules  parallel  to 
those  utilized  for  FICA  withholding  purposes  are  to  apply  for 
income  tax  purposes  (these  rules  specify  who  is  the  employer  of  cer- 
tain agricultural  workers).  The  provision  is  effective  for  wages  paid 
after  December  31,  1989. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  Payroll  Tax  Deposit  Speedup 

Present  law 

Treasury  regulations  have  established  the  system  under  which 
employers  deposit  income  taxes  withheld  from  employees'  wages 
and  FICA  taxes.  The  frequency  with  which  these  taxes  must  be  de- 
posited increases  as  the  amount  required  to  be  deposited  increases. 
Employers  are  required  to  deposit  these  taxes  as  frequently  as 
eight  times  per  month,  provided  that  the  amount  to  be  deposited 
equals  or  exceeds  $3,000.  These  deposits  must  be  made  within  three 
banking  days  after  the  end  of  the  eighth-monthly  period. 

House  bill 

Employers  who  are  on  the  eighth-monthly  system  are  required  to 
deposit  income  taxes  withheld  from  employees'  wages  and  FICA 
taxes  by  the  close  of  the  next  banking  day  (instead  of  by  the  close 
of  the  third  banking  day)  after  any  day  on  which  the  business  cu- 
mulates an  amount  to  be  deposited  equal  to  or  greater  than  $1  mil- 
lion (regardless  of  whether  that  day  is  the  last  day  of  an  eighth- 
monthly  period).  The  provision  is  effective  for  amounts  required  to 
be  deposited  after  December  31,  1993. 

Senate  amendment 

Employers  who  are  on  the  eighth-monthly  system  are  required  to 
deposit  income  taxes  withheld  from  employees'  wages  and  FICA 
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taxes  by  the  close  of  the  applicable  banking  day  (instead  of  by  the 
close  of  third  banking  day)  after  any  day  on  which  the  business  has 
an  amount  to  be  deposited  equal  to  or  greater  than  the  threshold 
amount  (regardless  of  whether  that  day  is  the  last  day  of  an 
eighth-monthly  period). 

For  1990,  the  applicable  banking  day  is  the  first  and  the  thresh- 
old amount  is  $1,950,000.  For  1991,  the  applicable  banking  day  is 
the  third  and  the  threshold  amount  is  $1,500,000.  For  1992,  the  ap- 
plicable banking  day  is  the  third  and  the  threshold  amount  is 
$1,600,000.  For  1993,  the  applicable  banking  day  is  the  first  and  the 
threshold  amount  is  $1,700,000.  For  1994,  the  applicable  banking 
day  is  the  second  and  the  threshold  amount  is  $1,775,000. 

The  provision  is  effective  for  amounts  required  to  be  deposited 
after  July  31,  1990.  The  Treasury  Department  is  given  authority  to 
issue  regulations  for  1995  and  succeeding  years  to  provide  for  simi- 
lar modifications  to  the  date  by  which  deposits  must  be  made  in 
order  to  minimize  unevenness  in  the  receipts  effects  of  the  provi- 
sion. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill  and 
the  Senate  amendment,  with  the  following  modifications.  The 
threshold  amount  is  $100,000.  For  1990,  the  applicable  banking  day 
is  the  first.  For  1991,  the  applicable  banking  day  is  the  second.  For 
1992,  the  applicable  banking  day  is  the  third.  For  1993  and  1994, 
the  applicable  banking  day  is  the  first. 

The  effective  date  and  the  regulatory  authority  are  the  same  as 
the  Senate  amendment. 

I.  Miscellaneous  Provisions 

1.  Exclusion  for  Damages  Received  for  Personal  Injury 

Present  law 

Under  present  law,  damages  received  on  account  of  personal 
injury  are  excludable  from  gross  income.  In  some  cases,  courts 
have  held  that  this  exclusion  is  available  even  though  there  is  no 
physical  injury,  for  example,  in  cases  involving  employment  dis- 
crimination. 

House  bill 

Under  the  House  bill,  the  exclusion  for  damages  received  for  per- 
sonal injury  is  limited  to  cases  involving  physical  injury  or  sick- 
ness, effective  for  damages  received  after  July  10,  1989,  in  taxable 
years  ending  after  such  date,  other  than  amounts  received  under  a 
written  binding  agreement,  court  decree,  or  mediation  award  in 
effect  on  July  10,  1989. 

Senate  amendment 
No  provision. 
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Conference  agreement 

Under  the  conference  agreement,  the  exclusion  for  damages  re- 
ceived for  personal  injury  does  not  apply  to  punitive  damages  in 
cases  not  involving  physical  injury  or  sickness. 

The  provision  is  effective  for  punitive  damages  received  after 
July  10,  1989,  in  taxable  years  ending  after  such  date,  other  than 
amounts  received  under  a  written  binding  agreement,  court  decree, 
or  mediation  award  in  effect  on  or  issued  before  July  10,  1989,  or 
amounts  received  pursuant  to  suits  filed  on  or  before  July  10,  1989. 

2.  Tax  Precontribution  Gain  on  Certain  Inkind  Partnership 
Distributions 

Present  law 

Income,  gain,  loss,  and  deduction  with  respect  to  property  con- 
tributed to  a  partnership  by  a  partner  is  required  to  be  shared 
among  partners  so  as  to  take  account  of  the  variation  between  the 
basis  of  the  property  to  the  partnership  and  its  fair  market  value 
at  the  time  of  contribution.  Thus,  if  appreciated  property  that  was 
contributed  to  the  partnership  is  sold  by  the  partnership,  gain  rec- 
ognized on  the  sale  is  required  to  be  allocated  to  the  contributing 
partner  to  the  extent  he  has  not  previously  taken  the  pre-contribu- 
tion  gain  into  account. 

A  partner  generally  does  not,  however,  recognize  gain  on  a  distri- 
bution of  partnership  property  (except  on  a  distribution  of  money 
in  excess  of  a  partner's  basis  in  his  partnership  interest).  Thus,  if 
appreciated  property  that  was  contributed  by  a  partner  is  distribut- 
ed to  other  partners  (rather  than  sold  by  the  partnership),  the  con- 
tributing partner  may  avoid  recognizing  the  pre-contribution  gain. 

House  bill 

The  House  bill  provides  that,  in  the  case  of  a  distribution  of  con- 
tributed property,  the  contributing  partner  is  treated  as  recogniz- 
ing gain  or  loss.  Gain  or  loss  recognition  is  not  required  under  the 
bill,  however,  to  the  extent  partnership  property  is  distributed  to 
the  partner  who  originally  contributed  the  property  to  the  partner- 
ship. When  gain  or  loss  recognition  is  required  under  the  provision, 
the  amount  the  contributing  partner  is  treated  as  recognizing  is 
equal  to  the  amount  he  would  have  had  to  take  into  account  by 
reason  of  the  variation  between  basis  and  value  upon  contribution 
of  the  property,  had  the  property  been  sold  by  the  partnership  at 
its  fair  market  value  at  the  time  of  the  distribution. 

The  provision  is  effective  with  respect  to  property  contributed  to 
a  partnership  after  July  10,  1989. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  it  modifies  the  House  bill  in  the  following  respects:  (1)  the 
Senate  amendment  applies  only  to  distributions  of  property  within 
3  years  following  the  time  at  which  it  was  contributed;  (2)  the 
Senate  amendment  provides  that,  if  property  contributed  by  one 
partner  is  distributed  to  another  partner,  and  other  property  of  a 
like  kind  is  distributed  to  the  contributing  partner  within  a  limited 
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time  period,  then,  to  the  extent  of  the  value  of  the  property  actual- 
ly distributed  to  the  contributing  partner,  the  contributing  partner 
is  treated  as  receiving  a  distribution  of  property  that  he  contribut- 
ed; and  (3)  the  Senate  amendment  is  effective  with  respect  to  prop- 
erty contibuted  to  a  partnership  after  October  3,  1989. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with  a 
modification.  The  Senate  amendment  rule  that  the  provision  ap- 
plies only  to  distributions  of  property  within  3  years  following  the 
time  at  which  the  property  was  contributed  is  modified  to  provide 
for  a  5-year  rather  than  a  3-year  period. 

3.  Treatment  of  Cellular  Telephones  and  Other  Similar 
Telecommunications  Equipment  Used  in  a  Trade  or  Business 

Present  law 

Under  present  law,  special  rules  apply  to  costs  incurred  to  pur- 
chase or  lease  certain  listed  property  that  is  used  in  a  trade  or 
business.  First,  if  for  the  taxable  year  that  listed  property  is  placed 
in  service  the  use  of  the  property  for  trade  or  business  purposes 
does  not  exceed  50  percent  of  the  total  use  of  the  property,  then  the 
depreciation  deduction  with  respect  to  such  property  is  determined 
under  the  alternative  depreciation  system.  The  alternative  depre- 
ciation system  generally  requires  the  use  of  the  straight-line 
method  and  a  recovery  period  equal  to  the  class  life  of  the  proper- 
ty. 

Second,  if  an  individual  owns  or  leases  listed  property  that  is 
used  by  the  individual  in  connection  with  the  performance  of  serv- 
ices as  an  employee,  no  depreciation  deduction,  expensing  allow- 
ance, or  deduction  for  lease  payments  is  available  with  respect  to 
such  use  unless  the  use  of  the  property  is  for  the  convenience  of 
the  employer  and  required  as  a  condition  of  employment. 

Third,  no  deduction  is  allowed  with  respect  to  listed  property 
unless  the  taxpayer  maintains  adquate  records  or  provides  other 
sufficient  evidence  that  establishes  the  amount  of  business  use,  in- 
vestment use,  and  personal  use  of  the  listed  property. 

Listed  property  generally  is  defined  as  (1)  any  passenger  automo- 
bile; (2)  any  other  property  used  as  a  means  of  transportation;  (3) 
any  property  of  a  type  generally  used  for  purposes  of  entertain- 
ment, recreation,  or  amusement;  (4)  any  computer  or  peripheral 
equipment;  and  (5)  any  other  property  of  a  type  specified  in  Treas- 
ury regulations. 

House  bill 

The  House  bill  expands  the  definition  of  listed  property  to  in- 
clude cellular  telephones  and  other  similar  telecommunications 
equipment.  The  provision  applies  to  property  placed  in  service  in 
taxable  years  beginning  after  December  31,  1989.  In  the  case  of 
lease  payments,  the  provision  applies  to  property  leased  in  taxable 
years  beginning  after  December  31,  1989. 

Senate  amendment 
No  provision. 
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Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

4.  Denial  of  Retroactive  Certification  for  Work  Incentive  (WIN)  Tax 

Credit 

Present  law 

Under  prior  law,  the  work  incentive  (WIN)  credit  provided  a  tax 
credit  to  employers  for  the  employment  of  certain  qualified  individ- 
uals. Prior  to  the  Economic  Recovery  Tax  Act  of  1981  (ERTA),  the 
WIN  credit  did  not  specifically  require  certification  of  an  employee 
as  a  qualified  individual  prior  to  the  date  of  employment.  In  1981, 
ERTA  modified  the  WIN  credit  by  merging  it  with  the  targeted 
jobs  credit.  ERTA  also  required  that  certification  of  an  individual 
as  a  member  of  a  targeted  group  must  be  obtained  or  requested 
before  the  date  an  individual  begins  work.  This  change  was  made 
generally  effective  on  July  23,  1981,  to  avoid  the  potential  for  sub- 
stantial revenue  losses. 

The  law  is  unclear  as  to  whether  the  requirement  that  the  re- 
quest for  certification  be  made  contemporaneously  with  employ- 
ment applies  only  to  the  new  targeted  jobs  credit  or  to  the  prior 
separate  WIN  credit.  In  some  instances,  employers  have  attempted 
to  claim  the  WIN  credit  either  on  audit  or  through  amended  re- 
turns several  years  after  the  eligible  employee  was  hired.  The  In- 
ternal Revenue  Service  took  the  position  that  retroactive  certifica- 
tions under  the  prior-law  WIN  credit  are  not  valid.  The  Tax  Court 
recently  held  that  retroactive  certifications  are  valid  for  purposes 
of  claiming  the  prior-law  WIN  credit. 

House  bill 

The  House  bill  clarifies  that  certifications  for  the  WIN  credit 
(sec.  50B(h)(l)  of  the  Code  as  in  effect  for  taxable  years  beginning 
before  January  1,  1982)  must  be  made  on  or  before  the  day  the  in- 
dividual begins  work.  The  provision  is  effective  for  WIN  credits 
first  claimed  after  March  11,  1987. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

5.  Joint  Purchase  of  Life  Estate  and  Remainder  Interest 
Present  law 

The  purchaser  of  a  term  interest  in  property  is,  for  income  tax 
purposes,  generally  entitled  to  amortize  the  cost  of  the  interest 
over  its  expected  life.  On  the  other  hand,  several  courts  have  held 
that  a  person  who  divides  an  interest  in  property  into  temporal  in- 
terests cannot  create  an  amortizable  asset  where  none  previously 
existed.  See,  e.g.,  Lomas  Santa  Fe,  Inc.  v.  Commissioner,  74  T.C. 
662,  682-83  (1980).  Nor  can  the  holder  of  a  life  or  terminable  inter- 
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est  acquired  by  gift,  bequest  or  inheritance  amortize  his  interest 
(sec.  273). 

In  the  case  of  property  held  by  one  person  for  life  with  remain- 
der to  another,  the  life  tenant  is  allowed  a  depreciation  deduction 
computed  as  if  he  were  the  absolute  owner  of  the  property. 

House  bill 

No  depreciation  of  amortization  deduction  is  allowed  for  a  term 
interest  in  property  for  any  period  during  which  the  remainder  in- 
terest in  such  property  is  held  (directly  or  indirectly)  by  a  related 
person.  A  term  interest  in  property  means  a  life  interest  in  proper- 
ty, an  interest  in  property  for  a  term  of  years,  or  an  income  inter- 
est in  a  trust. 

The  taxpayer's  basis  in  a  term  interest  is  reduced  by  the  deduc- 
tions disallowed  by  the  provision,  and  the  remainderman's  basis  in 
the  remainder  is  increased  by  the  amount  of  those  disallowed  de- 
ductions. 

The  provision  is  effective  for  interests  acquired  or  created  after 
July  27,  1989,  in  taxable  years  ending  after  such  date. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  the  fol- 
lowing modifications.  First,  the  remainderman's  basis  in  the  re- 
mainder is  not  increased  for  any  disallowed  deductions  attributable 
to  periods  during  which  the  term  interest  was  held  by  (1)  an  orga- 
nization exempt  from  tax  under  subtitle  A  of  the  Code  or  (2)  a  non- 
resident alien  individual  or  foreign  corporation  (but  only  if  income 
from  the  term  interest  is  not  effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United  States). 

Second,  the  holder  of  an  interest  in  property  for  a  term  of  years 
whose  amortization  deduction  would  be  allowed  but  for  the  provi- 
sion is  permitted  a  depreciation  deduction  computed  as  if  he  were 
absolute  owner  of  the  property.  Thus,  the  provision  does  not  allow 
such  a  depreciation  deduction  to  a  person  whose  amortization  de- 
duction is  disallowed  under  present  law. 

Third,  the  increase  in  the  remainderman's  basis  in  his  interest  is 
reduced  by  any  depreciation  allowable  to  the  term  holder  with  re- 
spect to  the  underlying  property. 

Fourth,  the  provision  does  not  apply  to  any  term  interest  to 
which  section  273  applies. 

In  addition,  the  conferees  intend  that  the  remainderman's  basis 
in  the  property  is  increased  only  if  the  term  holder's  amortization 
deduction  would  be  allowed  but  for  the  provision. 

The  conferees  intend  no  inference  regarding  the  divisibility  of 
property  for  tax  purposes  under  present  law.  Nor  do  they  intend 
any  inference  regarding  the  character  of  income  or  gain  from  prop- 
erty so  divided. 
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6.  Information  Reporting  of  Points  on  Mortgage  Loans 
Present  law 

Any  person  who,  in  the  course  of  a  trade  or  business  during  a 
calendar  year,  receives  from  an  individual  $600  or  more  of  interest 
on  an  obligation  secured  by  real  property  must  fUe  an  information 
return  with  the  Internal  Revenue  Service  and  must  provide  a  copy 
of  that  return  to  the  payor. 

The  information  return  generally  must  include  the  name,  ad- 
dress, and  taxpayer  identification  number  of  the  individual  from 
whom  the  interest  was  received  and  the  amount  of  the  interest  re- 
ceived for  the  calendar  year.  Treasury  regulations  provide  that 
points  are  not  to  be  treated  as  interest  for  purposes  of  this  report- 
ing requirement. 1 

House  bill 

The  bill  provides  that  any  person  required  to  file  an  information 
return  with  respect  to  mortgage  interest  must  include  on  such 
return  the  amount  of  points  received  on  the  mortgage  during  the 
calendar  year  and  indicate  whether  the  points  were  paid  directly 
by  the  borrower  (as  opposed  to  being  withheld  from  the  loan  dis- 
bursement). The  provision  applies  to  returns  and  statements  the 
due  date  for  which  (determined  without  regard  to  extensions)  is 
after  December  31,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
provision  applies  to  returns  and  statements  the  due  date  for  which 
(determined  without  regard  to  extensions)  is  after  December  31, 
1991. 

7.  Tax  Exemption  for  Overseas  Private  Investment  Corporation 
Present  law 

The  Foreign  Assistance  Act  of  1961  established  the  Overseas  Pri- 
vate Investment  Corporation  (OPIC)  as  an  agency  of  the  United 
States  under  the  foreign  policy  guidance  of  the  Secretary  of  State. 
The  purpose  of  OPIC  is  to  facilitate  the  participation  of  United 
States  private  capital  and  skills  in  the  economic  development  of 
less  developed  countries  by  conducting  insurance,  reinsurance, 
guarantee,  and  financing  operations  on  a  self-sustaining  basis  for 
OPIC-approved  overseas  investment  projects  of  U.S.  citizens.  The 
Foreign  Assistance  Act  of  1961,  as  amended,  specifically  provides 
that  OPIC  is  exempt  from  all  Federal,  State,  and  local  taxes  (22 
U.S.C.  sec.  2199(J)). 

The  International  Cooperation  Act  of  1989,  H.R.  2655  (reported 
by  the  House  Committee  on  Foreign  Affairs  on  June  16,  1989,  H. 
Rep.  101-90,  and  passed  by  the  House  on  June  29,  1989),  would 
amend  and  recodify  the  Foreign  Assistance  Act  of  1961,  including 


1  Treas.  Reg.  sec.  1.6050H-l(e). 
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the  provisions  governing  OPIC,  but  would  not  specifically  provide 
that  OPIC  is  exempt  from  Federal  income  taxes. 

The  Internal  Revenue  Code  of  1986  provides  that  a  corporation 
organized  under  an  Act  of  Congress  which  is  an  instrumentality  of 
the  United  States  is  exempt  from  Federal  income  tax  only  if  the 
exemption  is  provided  under  such  Act  as  amended  and  supplement- 
ed before  July  18,  1984,  or  if  the  exemption  is  provided  in  the  Inter- 
nal Revenue  Code  or  a  Revenue  Act  (Internal  Revenue  Code  sec. 
501(c)(1)). 

House  bill 

The  Internal  Revenue  Code  is  amended  to  specifically  provide 
that  OPIC  is  exempt  from  Federal  income  taxes. 
The  provision  is  effective  on  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

8.  Access  to  Tax  Information  by  the  Department  of  Veterans  Affairs 
Present  law 

The  Internal  Revenue  Code  prohibits  disclosure  of  tax  returns 
and  return  information  of  taxpayers,  with  exceptions  for  author- 
ized disclosure  to  certain  Governmental  entities  in  certain  enumer- 
ated instances  (Code  sec.  6103).  Unauthorized  disclosure  is  a  felony 
punishable  by  a  fine  not  exceeding  $5,000  or  imprisonment  of  not 
more  than  five  years,  or  both  (sec.  7213).  An  action  for  civil  dam- 
ages also  may  be  brought  for  unauthorized  disclosure  (sec.  7431). 

Among  the  disclosures  permitted  under  the  Code  is  disclosure  of 
return  information  to  Federal,  State,  and  local  agencies  administer- 
ing certain  programs  under  the  Social  Security  Act  or  the  Food 
Stamp  Act  of  1977.  This  disclosure,  pursuant  to  a  written  request 
by  the  agency,  is  for  the  purpose  of  determining  eligibility  for,  and 
the  correct  amount  of  benefits  under,  certain  enumerated  pro- 
grams. Any  authorized  recipient  of  return  information  must  main- 
tain a  system  of  safeguards  to  protect  against  unauthorized  redis- 
closure  of  the  information. 

House  bill 

The  House  bill  allows  disclosure  of  certain  tax  return  informa- 
tion to  the  Department  of  Veterans  Affairs  (DVA)  to  assist  DVA  in 
determining  eligibility  for,  and  establishing  correct  benefit 
amounts  under,  certain  of  its  needs-based  pension  and  other  pro- 
grams. Thus,  the  DVA  will  have  direct  access  to  information  on  the 
types  and  amounts  of  income  received  by  veterans.  The  income  tax 
returns  filed  by  the  veterans  themselves  will  not  be  disclosed  to 
DVA. 

The  DVA  is  required  to  comply  with  the  safeguards  presently 
contained  in  the  Code  and  in  section  1137(c)  of  the  Social  Security 
Act  (governing  the  use  of  disclosed  tax  information).  These  safe- 
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guards  include  independent  verification  of  tax  data,  notification  to 
the  individual  concerned,  and  the  opportunity  to  contest  agency 
findings  based  on  such  information.  The  provision  is  effective  on 
the  date  of  enactment.  Information  disclosed  pursuant  to  this  pro- 
vision may  not  be  used  to  reduce,  deny,  or  otherwise  affect  any 
benefit  provided  before  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

9.  IRS  Notice  to  Taxpayers  of  Underreporting  of  Amounts  Withheld 
Present  law 

Under  procedures  in  effect  for  taxable  years  beginning  before 
1987,  the  Internal  Revenue  Service  did  not  notify  taxpayers  or 
make  adjustments  on  income  tax  returns  when  it  was  determined 
that  the  amount  reported  as  withheld  on  an  income  tax  return  was 
less  than  the  amount  reported  on  an  information  return,  On  March 
22,  1989,  the  Internal  Revenue  Service  announced  revisions  in  its 
procedures  for  the  1987  taxable  year  and  thereafter.  Under  these 
revised  procedures,  discrepancies  involving  amounts  reported  as 
withheld  on  information  returns  will  be  adjusted  in  the  same 
manner  as  discrepancies  in  amounts  reported  as  withheld  on 
Forms  W-2  or  W-2P.  Such  an  adjustment  may  involve  a  correction 
of  the  return  where  information  has  been  reported  on  the  wrong 
part  of  the  return.  In  other  cases,  the  Internal  Revenue  Service 
contacts  the  taxpayer  to  inform  the  taxpayer  of  the  discrepancy. 

House  bill 

If,  in  connection  with  one  or  more  information  return  matching 
programs,  the  Internal  Revenue  Service  determines  that  the 
amount  of  tax  shown  on  information  returns  as  withheld  for  any 
taxable  year  exceeds  by  $5  or  more  the  amount  of  tax  shown  on 
the  income  tax  return  as  withheld  for  that  taxable  year,  then  the 
Internal  Revenue  Service  is  required  to  notify  the  taxpayers  of 
such  excess.  The  provision  applies  to  all  information  return  match- 
ing that  occurs  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 
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10.  Treatment  of  Certain  Investment-Oriented  Life  Insurance 

Contracts 

Present  law 

In  order  to  discourage  the  purchase  of  life  insurance  as  a  tax- 
sheltered  investment  vehicle,  the  Technical  and  Miscellaneous  Rev- 
enue Act  of  1988  altered  the  Federal  income  tax  treatment  of  loans 
and  other  amounts  received  under  a  class  of  life  insurance  con- 
tracts that  are  statutorily  defined  as  "modified  endowment  con- 
tracts." 

A  modified  endowment  contract  generally  is  defined  as  any  con- 
tract that  satisfies  the  definition  of  a  life  insurance  contract  but 
fails  to  satisfy  a  7-pay  test.  A  contract  fails  to  satisfy  the  7-pay  test 
if  the  cumulative  amount  paid  under  the  contract  at  any  time 
during  the  first  7  contract  years  exceeds  the  sum  of  the  net  level 
premiums  that  would  have  been  paid  on  or  before  such  time  had 
the  contract  provided  for  paid-up  benefits  after  the  payment  of  7 
level  annual  premiums. 

House  bill 

In  the  case  of  any  contract  that  qualifies  as  a  life  insurance  con- 
tract and  that  provides  a  death  benefit  that  is  payable  only  upon 
the  death  of  one  insured  following,  or  simultaneously  with,  the 
death  of  another  insured,  if  there  is  any  reduction  in  such  death 
benefit  below  the  lowest  level  of  such  death  benefit  provided  under 
the  contract  for  the  first  7  contract  years,  the  7-pay  test  is  to  be 
applied  for  the  first  7  contract  years  as  if  the  contract  had  original- 
ly been  issued  at  the  reduced  death  benefit. 

If  the  contract  fails  to  meet  the  7-pay  test,  the  contract  is  to  be 
treated  as  a  modified  endowment  contract  for  (1)  distributions  that 
occur  during  the  contract  year  that  the  reduction  in  the  death  ben- 
efit occurs  and  during  any  subsequent  contract  year  and  (2)  under 
Treasury  regulations,  distributions  that  occur  in  anticipation  of  the 
reduction  in  the  death  benefit.  For  this  purpose,  any  distribution 
that  is  made  within  2  years  before  the  reduction  in  the  death  bene- 
fit is  to  be  treated  as  made  in  anticipation  of  such  reduction. 

The  provision  applies  to  contracts  that  are  entered  into  or  that 
are  materially  changed  on  or  after  September  14,  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

11.  Increase  in  Refund  Review  Threshold  for  Reports  Submitted  to 
the  Joint  Committee  on  Taxation 

Present  law 

No  refund  or  credit  in  excess  of  $200,000  of  any  income  tax, 
estate  or  gift  tax,  or  certain  other  specified  taxes,  may  be  made 
until  30  days  after  the  date  a  report  on  the  refund  is  provided  to 
the  Joint  Committee  on  Taxation  (sec.  6405).  A  report  is  also  re- 
quired in  the  case  of  certain  tentative  refunds.  Additionally,  the 
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staff  of  the  Joint  Committee  on  Taxation  conducts  post-audit  re- 
views of  large  deficiency  cases  and  other  select  issues. 

House  bill 

The  threshold  above  which  refunds  must  be  submitted  to  the 
Joint  Committee  on  Taxation  for  review  is  increased  from  $200,000 
to  $1,000,000.  The  provision  is  effective  on  the  date  of  enactment, 
except  that  the  higher  threshold  will  not  apply  to  a  refund  or 
credit  with  respect  to  which  a  report  was  made  before  the  date  of 
enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

12.  IRS  Study  of  Private  Letter  Ruling  Process 
Present  law 

In  response  to  requests  from  taxpayers,  the  IRS  issues  private 
letter  rulings  that  state  the  position  of  the  IRS  regarding  the  Fed- 
eral tax  treatment  of  a  transaction. 

House  bill 

The  bill  requires  the  IRS  to  report  to  the  House  Ways  and  Means 
Committee  and  the  Senate  Finance  Committee  on  ways  to 
strengthen  and  improve  the  private  letter  ruling  process.  The 
report  should  consider  whether  an  overall  increase  in  funding  for 
the  private  letter  ruling  process  would  improve  the  issuance  of  rul- 
ings. In  addition,  the  report  should  consider  whether  the  user  fees 
charged  for  rulings  should  be  extended  beyond  the  scheduled  expi- 
ration date  of  September  30,  1990,  and  if  so,  (1)  whether  the  cur- 
rent user  fees  should  be  increased  and  (2)  whether  the  user  fees 
should  be  available  for  use  by  the  IRS  for  the  ruling  process  in- 
stead of  being  deposited  in  the  general  fund  of  the  Treasury. 

The  study  must  be  provided  to  the  House  Ways  and  Means  Com- 
mittee and  the  Senate  Finance  Committee  within  six  months  of  the 
date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

IS.  Deferral  of  Recognition  of  Gains  for  Property  Required  To  Be 
Divested  by  Federal  Ethics  Requirements 

Present  law 

Generally  gain  or  loss  is  recognized  on  any  sale,  exchange  or 
other  disposition  of  property.  Taxpayers  may  elect  not  to  recognize 
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gain  realized  on  the  involuntary  conversion  of  certain  property  if 
property  similar  or  related  in  service  or  use  is  acquired  by  the  tax- 
payer within  a  specified  replacement  period  (sec.  1033). 

House  bill 

The  House  bill  permits  an  individual  required  to  divest  himself 
of  an  asset  pursuant  to  a  certificate  of  divestiture  issued  pursuant 
to  an  executive  order  (relating  to  conflict-of-interest  rules)  in  effect 
on  the  date  of  enactment  to  elect  to  roll  over  any  gain  realized 
upon  sale  to  the  extent  that  the  individual  purchases  "permitted 
property"  within  60  days. 

Eligible  individuals  are  those  subject  to  an  executive  order  (relat- 
ing to  conflict-of-interest  rules)  in  effect  on  the  date  of  enactment 
and  the  spouse  or  minor  or  dependent  child  of  such  individual. 

Permitted  property  is  limited  to  Treasury  securities  and  any  di- 
versified investment  fund  approved  under  regulations. 

The  House  bill  is  effective  for  divestments  first  required  after  the 
date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

14.  Alternative  Recapture  Method  for  Mutual  Savings  Banks  and 
Other  Thrift  Institutions  Changing  From  the  Reserve  Method  to 
the  Specific  Charge-Off  Method  for  Bad  Debts 

Present  law 

A  thrift  institution  is  permitted  a  deduction  for  a  reasonable  ad- 
dition to  a  reserve  for  bad  debts  if  at  least  60  percent  of  its  assets 
are  invested  in  qualified  assets.  The  reasonable  addition  to  a  re- 
serve for  bad  debts  for  a  thrift  institution  is  an  amount  computed 
under  the  experience  method  of  an  amount  equal  to  8  percent  of  its 
otherwise  taxable  income.  The  amount  of  bad  debt  reserves  are  re- 
captured if  the  thrift  institution  is  liquidated  in  a  taxable  transac- 
tion or  makes  dividend  distributions  in  excess  of  post-1951  earn- 
ings. 

A  bank  whose  average  adjusted  bases  of  all  assets  exceeds  $500 
million  (i.e.,  a  "big  bank")  is  not  permitted  any  deduction  for  an 
addition  to  a  reserve  for  bad  debts.  Instead  such  banks  may  deduct 
specific  bad  debts  only  in  the  year  in  which  they  become  worthless 
(the  "specific  charge-off  method").  In  addition,  big  banks  are  re- 
quired to  recapture  their  existing  bad  debt  reserves  under  one  of 
two  methods.  Under  the  first  method  (called  the  "4-year  recapture 
method"),  the  balance  of  the  reserve  generally  is  recaptured  at  the 
following  rates:  10  percent  in  the  first  year,  20  percent  in  the 
second  year,  30  percent  in  the  third  year,  and  40  percent  in  the 
fourth  year.  Under  the  second  method  (called  the  "cut-off 
method"),  specific  bad  debts  on  loans  made  before  the  change  in 
method  are  charged  to  the  reserve.  Then,  the  balance  of  the  re- 
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serve  is  recaptured  as  the  reserve  balance  exceeds  the  amount  of 
pre-change  loans  that  remain  outstanding. 

House  bill 

No  provision. 

Senate  amendment 

A  thrift  institution  that  changes  from  the  reserve  method  of  ac- 
counting for  bad  debts  to  the  specific  charge-off  method  may  elect 
to  recapture  only  the  so-called  '  'experience  portion' '  of  its  bad  debt 
reserves  under  the  "4-year  recapture  method"  applicable  to  com- 
mercial banks.  However,  if  the  sum  of  the  specific  bad  debts  at  the 
end  of  any  year  on  loans  held  by  the  taxpayer  before  the  account- 
ing method  change  exceeds  the  cumulative  amount  of  reserves  re- 
quired to  be  recaptured  by  the  end  of  that  year,  the  excess  is  not 
deducted,  but  is  charged  to  the  unrecaptured  portion  of  the  bad 
debt  reserves  (similar  to  the  "cut-off  method").  In  addition,  any  re- 
maining bad  debt  reserves  are  recaptured  when  excessive  dividends 
are  paid  by  the  thrift  institution  or  upon  partial  or  complete  liqui- 
dation of  the  thrift  institution. 

The  provision  is  effective  for  taxable  years  ending  after  the  date 
of  enactment, 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

15.  Treatment  of  Certain  Timber  Activities  Under  the  Passive  Loss 

Rules 

Present  law 

Deductions  from  passive  trade  or  business  activities,  to  the 
extent  they  exceed  income  from  all  such  passive  activities  (exclu- 
sive of  portfolio  income),  generally  may  not  be  deducted  against 
other  income.  Suspended  losses  are  carried  forward  and  treated  as 
deductions  from  passive  activities  in  the  next  year,  and  are  allowed 
in  full  when  the  taxpayer  disposes  of  his  entire  interest  in  the  ac- 
tivity to  an  unrelated  party  in  a  transaction  in  which  all  realized 
gain  or  loss  is  recognized. 

An  activity  generally  is  treated  as  passive  if  it  is  a  rental  activi- 
ty, or  if  the  taxpayer  does  not  materially  participate  in  it,  i.e.,  the 
taxpayer  is  not  involved  in  the  operations  of  the  activity  on  a  basis 
which  is  regular,  continuous,  and  substantial.  The  term  passive  ac- 
tivity does  not,  however,  include  a  working  interest  in  oil  or  gas 
property  that  the  taxpayer  does  not  limit  the  liability  of  the  tax- 
payer with  respect  to  such  interest. 

House  bill 

The  House  bill  provides  that  passive  activities  do  not  include  an 
interest  in  qualified  timber  property  held  by  a  natural  person,  di- 
rectly or  through  an  entity  that  does  not  limit  the  liability  of  such 
person  with  respect  to  such  interest.  Qualified  timber  property 
means  a  woodlot  or  other  site  located  in  the  United  States  that  will 
contain  trees  in  significant  commercial  quantities  and  that  is  held 
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by  the  taxpayer  for  the  planting,  cultivating,  caring  for,  and  cut- 
ting of  trees  for  sale  or  use  in  the  commercial  production  of  timber 
products. 

The  provison  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

16.  Modification  of  Rehibitation  Tax  Credit  Under  Passive  Loss 
Rule  and  for  Certain  Relocated  Buildings 

Present  law 

In  general 

An  income  tax  credit  is  provided  for  certain  expenditures  in- 
curred in  rehabilitation  of  certified  historic  structures  and  certain 
nonresidential  buildings  placed  in  service  before  1936.  The  applica- 
ble rehabilitation  tax  credit  percentage  is  20  percent  for  certified 
historic  structures  and  10  percent  for  qualified  rehabilitated  build- 
ings (other  than  certified  historic  structures)  that  are  nonresiden- 
tial and  that  were  originally  placed  in  service  before  1936. 

Passive  loss  restrictions  on  credit  use 

Credits  from  passive  activities  generally  are  limited  to  the  tax  at- 
tributable to  the  passive  activities.  A  special  $25,000  allowance  is 
provided  in  the  case  of  passive  activity  losses  and  the  deduction 
equivalent  amount  of  credits  attributable  to  rental  real  estate  ac- 
tivities. In  the  case  of  low-income  housing  and  rehabilitation  tax 
credits,  the  $25,000  (deduction  equivalent)  amount  is  allowed  re- 
gardless of  whether  the  taxpayer  actively  participates  in  the  activi- 
ty, and  is  phased  out  ratably  as  the  taxpayer's  adjusted  gross 
income,  with  certain  modifications,  increases  from  $200,000  to 
$250,000. 

Treatment  of  certain  relocated  buildings 

Treasury  regulations  provide  that  certain  relocated  buildings  are 
not  eligible  for  the  rehabilitation  credit.  This  rule  was  stated  in 
proposed  regulations  published  June  28,  1985,  interpreting  the  stat- 
ute as  amended  by  the  Economic  Recovery  Tax  Act  of  1981.  These 
regulations  were  finalized  October  7,  1988. 

House  bill 

Passive  loss  restrictions  on  credit  use 

Under  the  House  bill,  the  $25,000  deduction  equivalent  allowance 
is  modified  by  removing  the  $200,000  to  $250,000  adjusted  gross 
income  phaseout,  in  the  case  of  rehabilitation  tax  credits. 

The  provision  is  effective  for  property  placed  in  service  after  De- 
cember 31,  1989.  If  the  property  is  held  through  a  partnership  or 
other  passthrough  entity,  the  taxpayer's  interest  in  the  partnership 
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or  other  passthrough  entity  must  have  been  acquired  after  Decem- 
ber 31,  1989. 

Treatment  of  certain  relocated  buildings 

The  House  bill  provides  that  the  provision  of  the  regulations 
stating  that  certain  relocated  buildings  are  not  eligible  for  the  re- 
habilitation credit  is  to  be  applied  prospectively  from  June  28, 
1985.  Under  the  bill,  30-year  and  40-year  buildings  that  were  phys- 
ically relocated  and  for  which  rehabilitation  had  commenced  after 
the  effective  date  of  the  Economic  Recovery  Tax  Act  of  1981  and 
before  June  28,  1985  and  that  otherwise  qualified  for  the  rehabilita- 
tion credit  are  eligible  for  the  rehabilitation  credit  despite  being  re- 
located. 

The  provision  is  effective  for  buildings  which  had  been  relocated 
and  with  respect  to  which  rehabilitation  had  commenced  before 
June  28,  1985. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  provisions  of  the 
House  bill. 

J.  Tax-Exempt  Bond  Provisions 
1.  Transitional  Housing  Bonds 

Present  law 

Bonds  issued  to  finance  qualified  residential  rental  projects  are 
tax-exempt  qualified  private  activity  bonds.  Treasury  regulations 
provide  that  qualifying  property  does  not  include  living  facilities 
which  are  to  be  used  on  a  transient  basis.  Property  does  not  fail  to 
qualify  as  residential  rental  property  merely  because  part  of  the 
building  in  which  the  property  is  located  is  used  for  purposes  other 
than  residential  rental  purposes.  However,  that  part  of  the  build- 
ing used  for  non-residential  purposes,  unless  the  facilities  are  func- 
tionally related  and  subordinate  to  residential  use  may  not  be  fi- 
nanced with  the  proceeds  of  tax-exempt  bonds,  except  for  an  insub- 
stantial portion  of  those  proceeds. 

House  bill 

The  House  bill  provides  that  certain  transitional  housing  for  the 
homeless  will  not  be  deemed  transient  in  nature  and,  accordingly, 
may  qualify  for  tax-exempt  financing  under  section  412(d).  The  bill 
further  provides  that  certain  non-housing  areas  of  buildings  that 
are  used  to  provide  transitional  housing  for  the  homeless  will  be 
eligible  for  tax-exempt  bond  financing. 

The  provision  is  effective  for  bonds  issued  after  December  31, 
1989. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

2.  Rebate  Election  for  Certain  Mortgage  Revenue  Bonds 
Present  law 

A  State  or  local  government  may  issue  tax-exempt  qualified 
mortgage  bonds  under  conditions  specified  in  Code  section  143.  One 
requirement  is  that  any  arbitrage  earnings  and  earnings  thereon 
be  credited  or  paid  to  the  mortgagor.  The  issuer  also  may  elect, 
before  the  date  of  issue,  to  pay  the  rebate  amount  to  the  United 
States  in  lieu  of  the  mortgagors. 

House  bill 

The  House  bill  allows  issuers  of  qualified  mortgage  bonds  issued 
before  January  1,  1989,  to  elect  to  rebate  arbitrage  earnings  to  the 
Federal  Government.  This  election  must  be  made  within  12  months 
of  the  date  of  enactment  and  is  only  available  for  amounts  required 
to  be  paid  or  credited  after  the  date  the  election  is  made. 

The  provision  is  effective  upon  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

3.  Restrictions  on  the  Issuance  of  Hedge  Bonds 
Present  law 

Issuers  of  tax-exempt  bonds  are  required  to  rebate  to  the  Federal 
Government  arbitrage  earnings  on  the  investments  unrelated  to 
the  governmental  purpose  of  the  borrowing  (Code  sec.  148).  While 
the  arbitrage  rules  reduce  incentives  for  early  issuance,  the  Code 
does  not  specifically  prohibit  issuance  of  bonds  for  the  purpose  of 
hedging  against  potential  future  increases  in  interest  rates. 

House  bill 

The  House  bill  provides  that  interest  on  hedge  bonds  is  taxable 
unless  two  requirements  are  satisfied:  (1)  at  least  95  percent  of  the 
reasonably  expected  costs  of  issuance  for  the  payment  of  such  costs 
is  not  contingent;  (2)  the  issuer  must  reasonably  expect  to  spend  15 
percent  of  the  spendable  proceeds  of  the  issue  for  the  governmental 
purposes  of  the  issue  within  12  months  after  the  date  of  issue,  an- 
other 15  percent  for  such  purposes  within  24  months  after  the  date 
of  issue,  another  20  percent  for  such  purposes  within  36  months 
after  the  date  of  issue,  and  an  additional  35  percent  for  such  pur- 
poses within  60  months  after  the  date  of  issue. 

A  bond  issued  as  part  of  an  issue  is  a  hedge  bond  unless:  (1)  the 
issue  qualifies  for  the  3-year  temporary  period  exception  from  the 
arbitrage  rules,  and  (2)  not  more  than  50  percent  of  the  proceeds  of 
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the  issue  is  invested  in  nonpurpose  investments  with  a  guaranteed 
yield  for  a  period  of  4  years  or  longer. 

The  House  bill  grants  authority  to  the  Secretary  of  the  Treasury 
to  promulgate  regulations  (1)  to  prevent  circumvention  of  these 
rules  and  (2)  to  create  an  exception,  if  appropriate,  from  these  rules 
for  bonds  issued  to  finance  the  reasonable  self-insurance  needs  of 
the  governmental  agency  issuing  the  bonds  or  the  reasonable  self- 
insurance  needs  of  the  subordinate  governmental  units  of  the 
issuer. 

The  provision  is  effective  for  bonds  issued  after  September  14, 
1989,  unless  sold  on  or  before  September  14,  1989,  and  issued  before 
October  15,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill  with 
modifications.  The  authority  to  issue  regulations  on  self-insurance 
bonds  granted  to  the  Secretary  of  the  Treasury  is  eliminated.  A 
general  exception  from  the  definition  of  hedge  bond  is  provided  for 
issues  substantially  all  of  the  proceed  of  which  are  invested  in  tax- 
exempt  bonds  the  interest  on  which  is  not  a  preference  item  under 
the  alternative  minimum  tax.  Within  the  general  exception  de- 
scribed in  the  immediately  preceding  sentence,  investments  in  tax- 
able securities  are  permitted  for  amounts  in  bona  fide  debt  service 
funds,  investment  earnings  held  during  a  30-day  period  pending  re- 
investment, and  5  percent  of  the  net  proceeds  of  the  bonds.  The 
transition  relief  is  expanded  to  cover  issues  which  had  their  prelim- 
inary offering  materials  mailed  or  delivered  to  the  members  of  the 
underwriting  syndicate  before  September  15,  1989,  and  which  are 
issued  subsequent  to  the  date  of  enactment.  A  transition  rule  is 
also  provided  for  bonds  for  self-insurance  funds  issued  pursuant  to 
official  action  taken  prior  to  September  15,  1989,  if  certain  condi- 
tions are  met. 

The  refunding  bond  rules  in  the  House  bill  are  clarified  to  pro- 
vide that,  (1)  a  refunding  bond  will  satisfy  the  hedge  bond  rules  if 
it  does  not  increase  the  outstanding  principal  amount  or  extend  the 
maturity  of  the  original  bond  in  the  refunding,  (2)  a  refunding  bond 
will  satisfy  the  hedge  bond  rules  if  the  original  bond  being  refund- 
ed would  have  been  tax-exempt  under  the  hedge  bond  rules,  or  (3)  a 
refunding  bond  will  satisfy  the  hedge  bond  rules  if  the  original 
bond  qualifies  for  a  5-year  temporary  period  and  at  least  85  percent 
of  the  spendable  proceeds  of  the  issue  and  any  issues  issued  prior 
to  the  refunding  to  finance  the  governmental  purpose  of  the 
issue(s)  were,  in  fact,  spent  prior  to  the  date  of  the  refunding. 

The  following  percentages  of  reasonable  expectations  of  actual 
expenditures  are  substituted  for  those  in  the  House  bill  with  re- 
spect to  all  bonds  not  subject  to  a  transition  rule  or  refunding  ex- 
ception: 10  percent  within  12  months  after  the  date  of  issue,  30  per- 
cent within  24  months  after  the  date  of  issue,  60  percent  within  36 
months  after  the  date  of  issue,  and  85  percent  within  60  months 
after  the  date  of  issue. 
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The  conferees  desire  to  provide  added  guidance  as  to  the  charac- 
terization of  hedge  bonds.  Toward  that  end,  footnote  70  to  the 
House  report 1  is  modified  to  read  as  follows: 

For  example,  an  issuer  may  not  combine  in  one  bond  issue  the 
financing  for  a  short-term  project  which  satisfies  the  requirements 
of  this  provision  with  a  long-term  project  which  otherwise  does  not, 
if  normal  reasonable  construction  practices  or  State  or  local  gov- 
ernment laws  would  not  support  issuance  of  bonds  for  the  long- 
term  project  until  a  significantly  later  date.  This  direction  is  not 
intended  to  preclude  the  issuance  of  bonds  for  a  project  the  con- 
struction of  which  is  expected  to  commence  within  a  reasonable 
period  of  time  of  the  construction  of  the  first  project,  for  example 
one  year,  if  normal  prudent  financing  practices,  including  reasona- 
ble economies  of  scale,  would  support  such  issuance.  Nor  is  it  in- 
tended to  preclude  the  issuance  of  bonds,  pursuant  to  State  or  local 
laws  or  normal  prudent  financing  practices,  for  a  project  prior  to 
the  commencement  of  actual  construction  when  the  commence- 
ment of  construction  must  be  preceded  by  the  preparation  and  issu- 
ance of  a  request  for  proposals,  contract  negotiations,  or  the  prepa- 
ration of  detailed  specifications.  Additionally,  the  conferees  intend 
that  the  financing  of  a  city's  general  capital  improvement  program, 
a  county-  or  region-wide  highway  improvement  program,  and  gen- 
eral system  improvements  to  a  public  utility  system  be  considered 
examples  of  the  financing  of  a  single  project. 

4.  Extension  of  Six-Month  Exception  to  Arbitrage  Rebate 
Requirement 

Present  law 

The  Internal  Revenue  Code  restricts  the  ability  to  invest  tax- 
exempt  bond  proceeds  at  yields  higher  than  the  yield  on  the  issue. 

Issuers  of  all  tax-exempt  bonds  are  required  to  rebate  certain  ar- 
bitrage profits  earned  on  nonpurpose  investments  acquired  with 
gross  proceeds  of  tax-exempt  bonds.  Generally,  the  amount  re- 
quired to  be  rebated  is  determined,  and  paid,  on  an  issue-by-issue 
basis  at  least  once  each  five  years. 

Arbitrage  profits  are  not  required  to  be  rebated  with  respect  to 
an  issue  if  all  gross  proceeds  are  expended  for  the  governmental 
purpose  of  the  issue  within  6  months  of  the  issue  date. 

House  bill 

The  House  bill  expands  the  6-month  exception  from  the  arbitrage 
rebate  requirements  to  two  years  for  certain  bonds  from  which  at 
least  75  percent  of  the  net  proceeds  of  the  issue  are  to  be  used  for 
construction.  Qualifying  bonds  are  (1)  bonds  which  are  not  private 
activity  bonds;  (2)  qualified  501(c)(3)  bonds;  or  (3)  private  activity 
bonds  for  facilities  owned  by  governmental  units. 

To  satisfy  the  terms  of  the  exception,  not  less  than  10  precent  of 
the  net  proceeds  (including  investment  proceeds)  of  the  issue  must 
be  spent  within  six  months  of  the  date  of  issue,  not  less  than  50 
percent  of  the  net  proceeds  must  be  spent  within  one  year  of  the 
date  of  issue,  not  less  than  90  percent  of  the  net  proceeds  must  be 


1  House  Report  101-247,  p.  1378. 
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spent  within  18  months  of  the  date  of  issue,  and  not  less  than  100 
percent  of  the  net  proceeds  must  be  spent  within  two  years  of  the 
date  of  issue.  The  expenditure  test  is  met  only  if  the  expenditures 
are  for  the  purpose  for  which  the  bonds  were  issued.  Arbitrage 
earned  on  a  reasonably  required  reserve  or  replacement  (4R)  fund 
must  be  rebated  after  the  6-month  or  2-year  period,  respectively. 
Failure  to  comply  with  either  the  six-month  or  the  two-year  excep- 
tions results  in  the  gross  proceeds  of  the  issue  being  subject  to  the 
regular  rebate  rules  as  of  the  date  of  issue. 

The  provision  is  effective  for  bonds  issued  after  the  date  of  enact- 
ment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill  with 
several  modifications.  The  modifications  include  alteration  of  the 
required  expenditure  schedule  of  the  House  bill.  The  revised  sched- 
ule would  require  that  at  least  10  percent  of  the  net  proceeds  be 
spent  within  6  months  after  the  date  of  issue,  at  least  45  percent  of 
the  net  proceeds  be  spent  within  12  months  after  the  date  of  issue, 
at  least  75  percent  of  the  net  proceeds  be  spent  within  18  months 
after  the  date  of  issue,  at  least  95  percent  of  the  net  proceeds  be 
spent  within  24  months  of  the  date  after  issue,  and  100  percent  of 
the  net  proceeds  be  spent  within  36  months  after  the  date  of  issue. 
This  last  5  percent  (the  difference  between  the  95-percent  test  at  24 
months  and  the  100-percent  test  at  36  months)  may  represent  only 
reasonably  required  retainage  (e.g.,  to  ensure  compliance  with  the 
terms  of  construction  contracts). 

Failure  to  meet  the  expenditure  schedule  would  have  one  of  two 
possible  outcomes  which  must  be  elected  at  the  time  of  issuance  of 
the  bonds.  The  issuer  could  elect  to  comply  with  present  law  arbi- 
trage rebate  requirements  or  the  issuer  could  elect  to  pay  a  penal- 
ty. The  penalty  would  be  calculated  as  the  product  of  1.5  percent 
and  the  semi-annual  unspent  proceeds.  The  semi-annual  unspent 
proceeds  are  the  difference  between  the  unspent  proceeds  and  the 
expenditure  schedule,  determined  at  the  beginning  of  the  relevant 
semi-annual  period.  For  example,  if  an  issuer  issues  $1  million  of 
bonds,  the  issuer  must  have  expended  $450,000  within  12  months 
after  the  date  of  issue.  If  the  issuer  has  expended  only  $400,000  by 
the  end  of  12  months,  the  semi-annual  unspent  proceeds  are 
$50,000  ($450,000  minus  $400,000).  Any  penalties  owed  by  the  issuer 
must  be  deposited  with  the  Secretary  of  the  Treasury  within  90 
days  of  the  end  of  the  relevant  semi-annual  period. 

The  conferees  also  agreed  to  permit  the  issuer  of  the  bonds  to 
make  an  election,  at  the  time  of  issue,  to  rebate  arbitrage  from  the 
date  of  issue  on  a  4R  fund  or  expend  the  investment  earnings  on 
that  fund  for  the  project  for  which  the  bonds  are  issued.  The  con- 
ferees also  intend  that  the  issuer  may  treat  an  issue  as  bifurcated 
into  two  issues,  and  only  two  issues,  for  purposes  of  the  application 
of  the  6-month  or  2-year  rules.  If  bifurcation  is  elected,  only  one  of 
the  two  issues  which  results  from  the  bifurcation  may  elect  the 
new  2-year  expenditure  test  for  construction  bonds.  For  example, 
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one  portion  of  a  bond  issue  may  be  intended  for  the  purchase  of 
real  property  and  the  issuer  may  choose  to  satisfy  the  6-month  ex- 
ception, while  the  other  portion  is  intended  for  construction  and 
the  issuer  may  choose  to  satisfy  the  2-year  exception  permitted  for 
bonds  to  finance  construction. 

The  conference  agreement  makes  modifications  to  enable  the  is- 
suers of  bond  pools  to  more  easily  avail  themselves  of  the  2-year 
exception  permitted  for  bonds  to  finance  construction.  Issuers  of 
pool  bonds  are  permitted  to  elect  to  satisfy  one  of  the  following  two 
requirements  for  the  2-year  exception.  Under  the  first  requirement, 
the  issuer  of  the  pool  bonds  would  rebate  all  arbitrage  earned  on 
bond  proceeds  prior  to  their  being  loaned  to  the  ultimate  borrow- 
ers. Proceeds  loaned  to  ultimate  borrowers  within  12  months  of  the 
date  of  issue  of  the  bonds  may  be  the  subject  of  application  by  the 
issuer  of  either  the  6-month  or  2-year  exception  measured  from  the 
date  of  the  loans.  If  proceeds  are  loaned  to  an  ultimate  borrower 
more  than  12  months  from  the  date  of  issue  of  the  bonds,  the  issuer 
may  apply  either  the  6-month  or  2-year  exception  to  the  expendi- 
ture of  the  proceeds  measuring  the  6,  12,  18,  24,  and  36-month  peri- 
ods from  the  date  which  is  12  months  after  the  date  of  issue  of  the 
bonds.  For  example,  if  a  loan  were  made  to  an  ultimate  borrower 
15  months  after  the  bonds  were  issued,  and  the  issuer  intends  to 
satisfy  the  2-year  exception,  then  10  percent  of  the  bond  proceeds 
would  be  required  to  be  expended  within  3  months  of  the  date  of 
the  loan,  that  is  within  18  months  of  the  date  of  issue  of  the  bonds 
(six  months  from  the  date  which  is  12  months  after  the  date  of 
issue  of  the  bonds).  The  issuer  is  to  elect  whether  failure  to  satisfy 
the  expenditure  tests  will  result  in  rebate  of  arbitrage  earnings  or 
payment  of  the  1.5-percent  penalty  described  above.  Under  the 
second  alternative  requirement,  the  temporary  period  rules  for 
pool  bonds  are  modified  to  permit  issuers  of  pool  bonds  to  avail 
themselves  of  a  2-year  temporary  period  should  they  elect  to  satisfy 
the  2-year  exception  permitted  to  bonds  issued  to  finance  construc- 
tion. 

5.  Modification  of  Placed-In-Service  Date  for  Certain  Tax-Exempt 
Bond-Financed  Property 

A.  CERTAIN  QUALIFIED  REDEVELOPMENT  BONDS 

Present  law 

Under  a  transition  rule  to  the  Tax  Reform  Act  of  1986,  a  bond  is 
a  qualified  redevelopment  bond  if  it  is  issued  for  a  project  which  is 
part  of  the  Kenosha  Downtown  Redevelopment  project,  and  is  lo- 
cated in  an  area  bounded  on  the  east  by  the  east  wall  of  the  Army 
Corps  of  Engineers  Confined  Disposal  Facility  (extended),  on  the 
north  by  48th  Street  (extended),  on  the  west  by  the  Chicago  & 
Northwestern  Railroad  tracks,  and  on  the  south  by  the  north  line 
of  Eichelman  Park  (extended).  To  be  qualified  bonds,  the  facilities 
to  be  financed  must  be  identified  at  the  time  the  bonds  are  issued. 
In  addition,  to  be  qualified  bonds,  the  aggregate  face  amount  of 
such  bonds  may  not  exceed  $105,000,000.  Authority  to  issue  such 
bonds  expires  December  31,  1990. 
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House  bill 

The  House  bill  amends  present  law  to  provide  that  the  facilities 
which  are  to  be  part  of  the  Kenosha  Downtown  Redevelopment 
project  and  which  are  to  be  financed  with  qualified  bonds,  need  not 
be  identified  at  the  time  the  bonds  are  issued.  In  addition,  the 
House  bill  provides  that  authority  to  issue  such  bonds  expires  on 
September  3,  1996. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

B.  CERTAIN  PROPERTY  ELIGIBLE  FOR  PRIOR-LAW  ACCELERATED  COST 

RECOVERY 

Present  law 

Under  a  transition  rule  to  the  Tax  Reform  Act  of  1986,  as 
amended  by  the  Technical  and  Miscellaneous  Revenue  Act  of  1988, 
property  which  is  part  of  the  Kenosha  Downtown  Redevelopment 
project  and  is  financed  by  certain  redevelopment  bonds  (described 
above)  may  be  eligible  for  accelerated  cost  recovery  as  in  effect 
prior  to  1986  Act.  The  property  must  be  placed-in-service  by  Janu- 
ary 1,  1989  or  January  1,  1991  (depending  on  the  class  life  of  such 
property)  to  qualify  for  the  provision. 

House  bill 

The  House  bill  extends  the  placed-in-service  dates  applicable  to 
property  which  is  part  of  the  Kenosha  Downtown  Redevelopment 
project  until  September  3,  1999. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

K.  Corporate  Alternative  Minimum  Tax  Provisions 
1.  Adjusted  Current  Earnings  (ACE) 

A.  BOOK  TREATMENT  OF  CERTAIN  ITEMS 

Present  law 

For  taxable  years  beginning  after  December  31,  1989,  a  corpora- 
tion's alternative  minimum  taxable  income  is  increased  by  75  per- 
cent of  the  amount  by  which  the  adjusted  current  earnings  exceeds 
alternative  minimum  taxable  income  (computed  without  the  ACE 
adjustment  and  without  net  operating  loss  deduction). 

Depreciation,  intangible  drilling  cost,  depletion,  and  mining  ex- 
penses cannot  be  written  off  under  ACE  faster  than  under  the  tax- 
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payer's  book  method  (determined  by  comparing  the  present  value 
of  deductions  under  the  prescribed  tax  method  and  the  book 
method). 

House  bill 

The  House  bill  repeals  the  provisions  relating  to  book  treatment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

B.  DIVIDENDS-RECEIVED  DEDUCTION 

Present  law 

The  only  dividends-received  deduction  allowed  for  ACE  is  the 
100-percent  dividends-received  deduction  where  the  corporation  re- 
ceiving the  dividend  owns  80  percent  of  the  payor  corporation  but 
is  ineligible  to  file  a  consolidated  return.  The  deduction  is  allowed 
by  only  to  the  extent  the  earnings  distributed  were  subject  to  tax. 

House  bill 

The  House  bill  allows  the  dividends-received  deduction  under 
ACE  for  any  dividend  for  which  the  dividends-received  deduction  is 
100  percent,  to  the  extent  the  earnings  subject  to  tax. 

The  House  bill  also  allows  the  dividends-received  deduction 
under  ACE  to  dividends  received  from  a  20-percent  owned  corpora- 
tion, to  the  extent  the  earnings  were  subject  to  tax. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

C.  FOREIGN  SALES  CORPORATION  DIVIDENDS  PAID  TO  CERTAIN 
COOPERATIVES 

Present  law 

The  dividends-received  deduction  is  not  allowed  for  dividends 
paid  to  a  parent  corporation  out  of  earnings  not  subject  to  tax  by 
reason  of  the  foreign  sales  corporation  rules. 

House  bill 

The  House  bill  allows  the  dividends-received  deduction  for  divi- 
dends received  from  a  foreign  sales  corporation  by  a  qualified  coop- 
erative engaged  in  the  marketing  of  agricultural  or  horticultural 
products. 

Senate  amendment 
No  provision. 


643 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

D.  INCOME  FEOM  THE  DISCHARGE  OF  INDEBTEDNESS 

Present  law 

Income  from  the  discharge  of  indebtedness  is  included  in  ACE  to 
the  extent  included  in  earnings  and  profits. 

House  bill 

The  House  bill  excludes  income  from  the  discharge  of  indebted- 
ness from  ACE  to  the  extent  excluded  from  taxable  income. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

E.  CAPITALIZATION  OF  CERTAIN  EXPENSES 

Present  law 

ACE  follows  the  earnings  and  profits  rules  on  capitalization. 
House  bill 

The  House  bill  repeals  the  ACE  rules  relating  to  capitalization  of 
certain  expenses. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

F.  CHANGE  OF  OWNERSHIP  OF  CORPORATION 

Present  law 

ACE  eliminates  built-in  losses  following  the  change  in  corporate 
ownership  for  changes  after  October  22,  1986. 

House  bill 

The  House  bill  makes  the  rules  applicable  only  to  changes  of 
ownership  occurring  in  taxable  years  beginning  after  December  31, 
1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
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G.  INTANGIBLE  DRILLING  COSTS  (IDC's) 

Present  law 

For  purposes  of  ACE  (and  earnings  and  profits),  IDCs  are  amor- 
tized over  the  60-month  period  beginning  when  production  com- 
mences. Taxpayers  may  elect  10-year  amortization  for  regular  tax 
purposes,  in  lieu  of  incurring  a  minimum  tax  preference. 

House  bill 

The  House  bill  provides  that  amortization  begins  for  purposes  of 
ACE  (and  earnings  and  profits)  when  expenses  are  paid  or  in- 
curred. Taxpayers  (corporations  and  individuals)  may  elect  this  60- 
month  amortization  for  purposes  of  the  regular  tax. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

H.  ANNUITIES 

Present  law 

Income  on  annuity  contracts  is  included  in  ACE.  Annuity  con- 
tracts held  under  a  qualified  annuity  plan  or  which  is  a  qualified 
funding  asset  are  excepted. 

House  bill 

The  House  bill  repeals  the  ACE  rules  relating  to  annuities. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

I.  INSTALLMENT  SALES 

Present  law 

Installment  sale  reporting  is  not  allowed  under  ACE. 
House  bill 

The  House  bill  allows  the  installment  sale  method  to  be  used  for 
ACE  with  respect  to  gain  for  which  interest  is  paid  at  the  tax  un- 
derpayment rate. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
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J.  TREASURY  GUIDANCE 

House  bill 

The  House  bill  directs  the  Treasury  to  provide  guidance  on  ACE 
by  March  15,  1991. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

K.  EFFECTIVE  DATE 

House  bill 

The  House  bill  provisions  are  effective  for  taxable  years  begin- 
ning after  December  31,  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

2.  Other  Amendments  to  the  Minimum  Tax 

A.  HOME  CONSTRUCTION  CONTRACTS 

Present  law 

Small  home  construction  contracts  (average  annual  gross  receipts 
of  less  than  $10  million  for  the  preceding  three  years)  are  excepted 
from  the  minimum  tax  rule  requiring  taxpayers  to  use  the  percent- 
age of  completion  method  of  accounting. 

House  bill 

The  House  bill  excepts  all  home  construction  contracts  from  the 
minimum  tax  rule.  The  provision  is  effective  for  contracts  entered 
into  after  September  30,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

B.  RESEARCH  EXPENDITURES 

Present  law 

Research  expenses  of  individuals  must  be  amortized  over  a  10- 
year  period  for  purposes  of  the  minimum  tax. 

House  bill 

The  House  bill  repeals  the  minimum  tax  adjustment  for  research 
expenses  of  individuals  who  materially  participate  in  the  activity 
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in  which  research  expenses  are  incurred.  The  provision  is  effective 
for  taxable  years  beginning  after  December  31,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

C.  FOREIGN  TAX  CREDIT 

Present  law 

The  foreign  tax  credit  may  not  offset  more  than  90  percent  of  the 
taxpayer's  pre-foreign  tax  credit  tentative  minimum  tax. 

House  bill 

The  House  bill  eliminates  the  90-percent  limit  in  the  case  of  cor- 
porations meeting  certain  specified  requirements.  The  provision  ap- 
plies to  taxable  years  beginning  after  March  31,  1990  (with  a  prora- 
tion rule  for  certain  years  including  that  date). 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

D.  ORPHAN  DRUG  TAX  CREDIT 

Present  law 

The  orphan  drug  tax  credit  may  not  reduce  a  taxpayer's  tax  to 
less  than  the  tentative  minimum  tax.  No  carryovers  are  permitted. 

House  bill 

The  House  bill  increases  the  minimum  tax  credit  by  the  amount 
of  the  orphan  drug  credit  not  allowed  solely  by  reason  of  the  tenta- 
tive minimum  tax  limitation.  The  provision  applies  to  taxable 
years  beginning  after  December  31,  1989,  with  respect  to  credits 
disallowed  in  taxable  years  beginning  after  December  31,  1986. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

E.  MINIMUM  TAX  CREDIT 

Present  law 

A  minimum  tax  credit  is  allowed  for  minimum  tax  attributable 
to  deferral  items. 

House  bill 

The  House  bill  allows  the  minimum  tax  credit  to  corporations  for 
the  entire  minimum  tax  liability.  The  provision  applies  to  mini- 
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mum  tax  credits  arising  in  taxable  years  beginning  after  December 
31,  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

F.  TREASURY  STUDY 

House  bill 

The  House  bill  directs  the  Treasury  Department  to  conduct  a 
study  of  the  proper  class  life  for  automobiles  and  light  trucks.  The 
study  is  to  be  submitted  to  the  House  Committee  on  Ways  and 
Means  and  the  Senate  Finance  Committee  one  year  after  date  of 
enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

L.  Revision  of  Civil  Penalties 
1.  Information  Reporting  Penalties 

Present  law 

In  general 

Any  person  that  fails  to  file  an  information  return  with  the  In- 
ternal Revenue  Service  on  or  before  the  prescribed  filing  date  is 
subject  to  a  $50  penalty  for  each  failure,  with  a  maximum  penalty 
of  $100,000  per  calendar  year.  Information  returns  relating  to  in- 
terest and  dividends  are  subject  to  this  $50  penalty  for  each  failure, 
but  without  any  cap  on  the  total  amount  of  penalty  that  may  be 
imposed.  In  addition,  any  person  that  fails  to  provide  a  copy  of  an 
information  return  (a  "payee  statement")  to  a  taxpayer  on  or 
before  the  prescribed  due  date  is  subject  to  a  penalty  of  $50  for 
each  failure,  with  a  maximum  penalty  of  $100,000  per  calendar 
year.  If  a  person  fails  to  include  all  of  the  information  required  to 
be  shown  on  an  information  return  or  a  payee  statement  or  in- 
cludes incorrect  information,  then  a  penalty  of  $5  may  be  imposed 
with  respect  to  each  such  failure,  with  a  maximum  penalty  of 
$20,000  per  calendar  year.  Stricter  penalty  provisions  apply  in  the 
case  of  interest  and  dividend  returns  and  in  the  case  of  intentional 
failures  to  comply  with  the  information  return  requirements. 

A  penalty  may  also  be  imposed  for  each  failure  to  include  a  cor- 
rect taxpayer  identification  number  on  a  return  or  statement  and 
for  each  failure  to  furnish  a  correct  taxpayer  identification  number 
to  another  person.  The  amount  of  the  penalty  that  may  be  imposed 
is  either  $5  or  $50  for  each  failure,  depending  on  the  nature  of  the 
failure. 
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Foreign  provisions 

Income  of  foreign  persons  subject  to  withholding. — Persons 
having  control,  receipt,  custody,  disposal,  or  payment  of  certain 
types  of  U.S.  income  of  foreign  persons  are  required  to  deduct  and 
withhold  U.S.  tax  from  such  income  under  chapter  3  of  the  Code's 
income  tax  provisions  (sees.  1441-1464).  Generally,  any  person  re- 
quired to  serve  as  a  withholding  agent  under  chapter  3  must  pro- 
vide each  income  recipient  an  annual  withholding  statement  (Form 
1042S)  and  must  file  all  required  Forms  1042S  with  the  IRS  accom- 
panied by  a  return  (Form  1042)  summarizing  the  information  on 
the  Forms  1042S  (Reg.  sec.  1.1461-2).  As  described  above,  the  Code 
generally  provides  penalties  for  each  failure  to  file  a  required  infor- 
mation return  with  the  IRS  and  each  failure  to  provide  a  required 
payee  statement.  These  penalties  do  not  apply,  however,  to  each 
failure  with  respect  to  Forms  1042S. 

Information  reporting. — Generally,  every  U.S.  person  is  required 
to  report  certain  information  concerning  any  foreign  corporation 
that  such  person  controls  and  information  relating  to  transactions 
between  the  corporation  and  certain  specified  persons.  Failure  to 
provide  such  information  subjects  the  U.S.  person  to  a  monetary 
penalty  plus  a  denial  of  foreign  tax  credits  (sec.  6038).  These  infor- 
mation reporting  requirements  and  this  penalty  do  not  specifically 
refer  to  all  types  of  information  needed  to  determine  tax  liabilities 
with  respect  to  controlled  foreign  corporations. 

House  bill 

Overview 

The  House  bill  modified  the  information  return  penalties  provid- 
ed under  present  law  in  order  to  encourage  persons  to  file  correct 
information  returns  even  though  such  returns  are  filed  after  the 
prescribed  filing  date.  The  bill  establishes  a  three-tier  penalty 
structure  in  which  the  amount  of  the  penalty  varies  with  the 
length  of  time  within  which  the  taxpayer  corrects  the  failure.  The 
bill  also  provides  that  taxpayers  may  correct  a  de  minimis  number 
of  errors  and  avoid  penalties  entirely.  The  bill  makes  uniform  the 
reporting  requirements  applicable  to  magnetic  media  and  requires 
a  study  of  service  bureaus,  which  file  information  documents  on 
behalf  of  other  persons. 

The  information  reporting  provisions  of  the  bill  generally  apply 
to  information  returns  and  payee  statements  the  due  date  for 
which  (determined  without  regard  to  extensions)  is  after  December 
31,  1989. 

Failure  to  file  correct  information  returns 

Under  the  House  bill,  any  person  that  fails  to  file  a  correct  infor- 
mation return  with  the  Internal  Revenue  Service  on  or  before  the 
prescribed  filing  date  is  subject  to  a  penalty  that  varies  based  on 
when,  if  at  all,  the  correct  information  return  is  filed.  If  a  person 
files  a  correct  information  return  after  the  prescribed  filing  date 
but  on  or  before  the  date  that  is  30  days  after  the  prescribed  filing 
date,  the  amount,  of  the  penalty  is  $15  per  return,  with  a  maxi- 
mum penalty  of  $75,000  per  calendar  year.  If  a  person  files  a  cor- 
rect information  return  after  the  date,  that  is  after  30  days  after 
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the  prescribed  filing  date  but  on  or  before  August  1,  the  amount  of 
penalty  is  $30  per  return,  with  a  maximum  penalty  of  $150,000  per 
calendar  year.  If  a  correct  information  return  is  not  filed  on  or 
before  August  1  of  any  year,  the  amount  of  the  penalty  is  $50  per 
return,  with  a  maximum  penalty  of  $250,000  per  calendar  year. 

The  House  bill  also  provides  a  special  rule  for  de  minimis  fail- 
ures to  include  the  required,  correct  information.  This  exception 
applies  to  incorrect  information  returns  that  are  corrected  on  or 
before  August  1.  Under  the  exception,  if  an  information  return  is 
originally  filed  without  all  of  the  required  information  or  with  in- 
correct information  and  the  return  is  corrected  on  or  before  August 
1,  then  the  original  return  is  treated  as  having  been  filed  with  all 
of  the  correct  required  information.  The  number  of  information  re- 
turns that  may  qualify  for  this  exception  for  any  calendar  year  is 
limited  to  the  greater  of  (1)  10  returns  or  (2)  one-half  of  one  percent 
of  the  total  number  of  information  returns  that  are  required  to  be 
filed  by  the  person  during  the  calendar  year. 

In  addition,  the  House  bill  provides  special,  lower  maximum 
levels  for  this  penalty  for  small  businesses.  Small  businesses  are 
defined  as  firms  having  average  annual  gross  receipts  for  the  most 
recent  3  taxable  years  that  do  not  exceed  $5  million.  The  maximum 
penalties  for  small  businesses  are:  $25,000  (instead  of  $75,000)  if  the 
failures  are  corrected  on  or  before  30  days  after  the  prescribed 
filing  date;  $50,000  (instead  of  $150,000)  if  the  failures  are  corrected 
on  or  before  August  1;  and  $100,000  (instead  of  $250,000)  if  the  fail- 
ures are  not  corrected  on  or  before  August  1. 

Failure  to  furnish  correct  payee  statements 

Under  the  House  bill,  any  person  that  fails  to  furnish  a  correct 
payee  statement  to  a  taxpayer  on  or  before  the  prescribed  due  date 
is  subject  to  a  penalty  (as  under  present  law)  of  $50  per  statement, 
with  a  maximum  penalty  of  $100,000  per  calendar  year.  If  the  fail- 
ure to  furnish  a  correct  payee  statement  to  a  taxpayer  is  due  to 
intentional  disregard  of  the  requirement,  the  bill  generally  pro- 
vides a  penalty  of  $100  per  statement  or,  if  greater,  10  percent 1  of 
the  amount  required  to  be  shown  on  the  statement,  with  no  limita- 
tion on  the  maximum  penalty  per  calendar  year. 

Failure  to  comply  with  other  information  reporting  require- 
ments 

Under  the  House  bill,  any  person  that  fails  to  comply  with  other 
specified  information  reporting  requirements  on  or  before  the  pre- 
scribed date  is  subject  to  a  penalty  of  $50  for  each  failure,  with  a 
maximum  penalty  of  $100,000  per  calendar  year.  The  information 
reporting  requirements  specified  for  this  purpose  include  any  re- 
quirement to  include  a  correct  taxpayer  identification  number  on  a 
return  or  a  statement  and  any  requirement  to  furnish  a  correct 
taxpayer  identification  number  to  another  person.  The  bill  coordi- 
nates this  penalty  with  the  penalty  for  failure  to  file  correct  infor- 
mation returns  and  the  penalty  for  failure  to  file  correct  payee 


1  Five  percent  for  several  types  of  statements. 
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statements  by  making  this  penalty  inapplicable  to  failures  penal- 
ized under  those  provisions. 

Waiver,  definitions,  and  special  rules 

The  House  bill  consolidates  the  waiver  standards  relating  to  in- 
formation reporting  into  one  provision.  The  bill  provides  that  any 
of  the  information  reporting  penalties  may  be  waived  if  it  is  shown 
that  the  failure  to  comply  is  due  to  reasonable  cause  and  not  to 
willful  neglect.  For  this  purpose,  reasonable  cause  exists  if  signifi- 
cant mitigating  factors  are  present,  such  as  the  fact  that  a  person 
has  an  established  history  of  complying  with  the  information  re- 
porting requirements.  The  separate,  higher  waiver  standard  under 
present  law  for  interest  and  dividends  is  repealed.  Interest  and  div- 
idend returns  and  statements  are  consequently  subject  to  this  gen- 
eral waiver  standard. 

Foreign  provisions 

Penalties  for  failure  to  file  withholding  statements. — The  House 
bill  integrates  the  penalty  for  failure  to  file  Form  1042S  and  failure 
to  provide  Form  1042S  to  the  payee  into  the  general  penalty  struc- 
ture. Thus,  the  bill  treats  each  Form  1042S  required  to  be  filed 
with  the  IRS  and  provided  to  a  payee  as  an  information  return  and 
as  a  payee  statement,  respectively,  as  those  terms  are  defined  in 
section  6724.  Accordingly,  each  failure  to  file  any  required  Form 
1042S  will  be  subject  to  a  separate  penalty  under  section  6721,  and 
each  failure  to  provide  a  payee  any  required  Form  1042S  will  be 
subject  to  a  separate  penalty  under  section  6722. 

Penalties  for  failure  to  report  information  with  respect  to  certain 
foreign  corporations. — The  House  bill  clarifies  the  reporting  re- 
quirements and  penalties  imposed  by  section  6038  by  expressly  ap- 
plying those  provisions  to  failures  to  provide  certain  information 
with  respect  to  related  parties,  such  as  controlled  foreign  corpora- 
tions of  which  the  person  subject  to  the  requirements  is  a  U.S. 
shareholder. 

Uniform  requirements  for  returns  on  magnetic  media 

The  House  bill  provides  that  uniform  magnetic  media  require- 
ments apply  to  all  information  returns  filed  during  any  calendar 
year.  The  bill  accomplishes  this  by  making  statutory  the  require- 
ment currently  contained  in  IRS  regulations  that  persons  filing 
more  than  250  information  returns  file  those  returns  on  magnetic 
media.  The  bill  makes  this  requirement  applicable  to  all  types  of 
information  returns.  Thus,  the  bill  repeals  the  provision  of  present 
law  that  requires  persons  filing  more  than  50  information  returns 
relating  to  payments  of  interest,  dividends,  and  patronage  divi- 
dends to  file  all  such  returns  on  magnetic  media.  The  bill  provides 
that  the  penalty  for  failing  to  file  information  returns  on  magnetic 
media  when  required  to  do  so  applies  only  to  the  number  required 
to  be  so  filed  that  exceeds  250.  The  penalties  for  failure  to  file  on  a 
timely  basis  correct  information  returns  would  apply  to  the  first 
250  returns. 
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Study  of  procedures  to  prevent  mismatching 

The  House  bill  requires  the  General  Accounting  Office,  in  consul- 
tation with  the  Treasury  Department,  to  conduct  a  study  on  wheth- 
er, if  the  name  and  taxpayer  identification  number  of  any  person 
that  is  set  forth  on  an  information  return  do  not  correspond  to  the 
name  and  taxpayer  identification  number  of  such  person  contained 
on  the  records  of  the  IRS,  the  IRS  should  be  permitted  to  disclose 
to  the  person  that  has  filed  such  information  return  such  informa- 
tion as  may  be  necessary  to  determine  the  correct  name  and  tax- 
payer identification  number.  A  report  on  the  study,  together  with 
any  recommendations,  is  to  be  submitted  to  the  tax-writing  com- 
mittees of  the  Congress  by  June  1,  1990. 

Study  of  service  bureaus 

The  House  bill  requires  the  General  Accounting  Office,  in  consul- 
tation with  the  Treasury  Department,  to  conduct  a  study  of  wheth- 
er service  bureaus  engaged  in  the  business  of  transmitting  informa- 
tion returns  or  other  documents  to  the  IRS  on  behalf  of  other  per- 
sons should  be  subject  to  registration  or  other  regulation.  A  report 
on  the  study,  together  with  any  recommendations,  is  to  be  submit- 
ted to  the  tax-writing  committees  of  the  Congress  not  later  than 
July  1,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

2.  Accuracy  Penalties 

Present  law 

Negligence  penalty 

If  any  part  of  an  underpayment  of  tax  required  to  be  shown  on  a 
return  is  due  to  negligence  or  disregard  of  rules  or  regulations,  a 
penalty  may  be  imposed  equal  to  5  percent  of  the  total  amount  of 
the  underpayment.  An  underpayment  of  tax  that  is  attributable  to 
a  failure  to  include  on  an  income  tax  return  an  amount  shown  on 
an  information  return  is  treated  as  subject  to  the  negligence  penal- 
ty absent  clear  and  convincing  evidence  to  the  contrary. 

Fraud  penalty 

If  any  part  of  an  underpayment  of  tax  required  to  be  shown  on  a 
return  is  due  to  fraud,  a  penalty  may  be  imposed  equal  to  75  per- 
cent of  the  portion  of  the  underpayment  that  is  attributable  to 
fraud. 

Substantial  understatement  penalty 

If  the  correct  income  tax  liability  of  a  taxpayer  for  a  taxable 
year  exceeds  that  reported  by  the  taxpayer  by  the  greater  of  10 
percent  of  the  correct  tax  or  $5,000  ($10,000  in  the  case  of  most  cor- 
porations), then  a  substantial  understatement  exists  and  a  penalty 
may  be  imposed  equal  to  25  percent  of  the  underpayment  of  tax 
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attributable  to  the  understatement.  In  determining  whether  a  sub- 
stantial understatement  exists,  the  amount  of  the  understatement 
is  reduced  by  any  portion  attributable  to  an  item  if  (1)  the  treat- 
ment of  the  item  on  the  return  is  or  was  supported  by  substantial 
authority,  or  (2)  facts  relevant  to  the  tax  treatment  of  the  item 
were  adequately  disclosed  on  the  return  or  on  a  statement  attached 
to  the  return.  Special  rules  apply  to  tax  shelters. 

Valuation  penalties 

If  an  individual,  personal  service  corporation,  or  closely  held  cor- 
poration underpays  income  tax  for  any  taxable  year  by  $1,000  or 
more  as  a  result  of  a  valuation  overstatement,  then  a  penalty  may 
be  imposed  with  respect  to  the  amount  of  the  underpayment  that  is 
attributable  to  the  valuation  overstatement.  A  valuable  overstate- 
ment exists  if  the  valuation  or  adjusted  basis  of  any  property 
claimed  on  a  return  is  150  percent  or  more  of  the  correct  value  or 
adjusted  basis.  The  amount  of  the  penalty  that  may  be  imposed  in- 
creases from  10  to  20  to  30  percent  of  the  underpayment  attributa- 
ble to  the  valuation  overstatement  as  the  percentage  by  which  the 
valuation  claimed  exceeds  the  correct  valuation  increases.  Similar 
penalties  may  be  imposed  with  respect  to  (1)  an  underpayment  of 
income  tax  that  is  attributable  to  an  overstatement  of  pension  li- 
abilities and  (2)  an  underpayment  of  estate  or  gift  tax  that  is  at- 
tributable to  a  valuation  understatement. 

House  bill 

Overview 

The  bill  consolidates  into  one  part  of  the  Internal  Revenue  Code 
all  of  the  generally  applicable  penalties  relating  to  the  accuracy  of 
tax  returns.  The  penalties  that  are  consolidated  are  the  negligence 
penalty,  the  substantial  understatement  penalty,  and  the  valuation 
penalties.  These  consolidated  penalties  are  also  coordinated  with 
the  fraud  penalty.  The  bill  repeals  the  present-law  versions  of  these 
penalties.  The  bill  reorganizes  the  accuracy  penalties  into  a  new 
structure  that  operates  to  eliminate  any  stacking  of  the  penalties. 

The  accuracy  provisions  of  the  bill  generally  apply  to  returns  the 
due  date  for  which  (determined  without  regard  to  extensions)  is 
after  December  31,  1989. 

Accuracy-related  penalty 

The  accuracy-related  penalty,  which  is  imposed  at  a  rate  of  20 
percent,  applies  to  the  portion  of  any  underpayment  that  is  attrib- 
utable to  (1)  negligence,  (2)  any  substantial  understatement  of 
income  tax,  (3)  any  substantial  valuation  overstatement,  (4)  any 
substantial  overstatement  of  pension  liabilities,  or  (5)  any  substan- 
tial estate  or  gift  tax  valuation  understatement. 

(1)  Negligence. — If  an  underpayment  of  tax  is  attributable  to  neg- 
ligence, the  negligence  penalty  is  to  apply  only  to  the  portion  of  the 
underpayment  that  is  attributable  to  negligence  rather  than,  as 
under  present  law,  to  the  entire  underpayment  of  tax. 

Negligence  includes  any  careless,  reckless,  or  intentional  disre- 
gard of  rules  or  regulations,  as  well  as  any  failure  to  make  a  rea- 
sonable attempt  to  comply  with  the  provisions  of  the  Code.  In  addi- 
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tion,  the  House  bill  repeals  the  present-law  presumption  under 
which  an  underpayment  is  treated  as  attributable  to  negligence  if 
the  underpayment  is  due  to  a  failure  to  include  on  an  income  tax 
return  an  amount  shown  on  an  information  return. 

(2)  Substantial  understatement  of  income  tax. — The  accuracy-re- 
lated penalty  that  applies  to  the  portion  of  an  underpayment  that 
is  attributable  to  a  substantial  understatement  of  income  tax  is  the 
same  as  the  substantial  understatement  penalty  provided  under 
present  law  with  three  principal  modifications.  First,  the  rate  is 
lowered  to  20  percent.  Second,  the  committee  expands  the  list  of 
authorities  upon  which  taxpayers  may  rely  (currently  contained  in 
Treasury  regulations)  to  include  proposed  regulations,  private 
letter  rulings,  technical  advice  memoranda,  actions  on  decisions, 
general  counsel  memoranda,  information  or  press  releases,  notices, 
and  any  other  similar  documents  published  by  the  IRS  in  the  Inter- 
nal Revenue  Bulletin.  In  addition,  the  list  of  authorities  is  to  in- 
clude General  Explanations  of  tax  legislation  prepared  by  the  Joint 
Committee  on  Taxation  (the  "Blue  Book").  Third,  the  House  bill  re- 
quires the  IRS  to  publish  not  less  frequently  than  annually  a  list  of 
positions  for  which  the  IRS  believes  there  is  no  substantial  author- 
ity and  which  affect  a  significant  number  of  taxpayers. 

(3)  Substantial  valuation  overstatement. — The  penalty  that  is  to 
apply  to  the  portion  of  an  underpayment  that  is  attributable  to  a 
substantial  valuation  overstatement  is  generally  the  same  as  the 
valuation  overstatement  penalty  provided  under  present  law  with 
five  principal  modifications.  First,  the  House  bill  extends  the  penal- 
ty to  all  taxpayers.  Second,  a  substantial  valuation  overstatement 
exists  if  the  value  or  adjusted  basis  of  any  property  claimed  on  a 
return  is  200  percent  or  more  of  the  correct  value  or  adjusted  basis. 
Third,  the  penalty  is  to  apply  only  if  the  amount  of  the  underpay- 
ment attributable  to  a  valuation  overstatement  exceeds  $5,000 
($10,000  in  the  case  of  most  corporations).  Fourth,  the  amount  of 
the  penalty  for  a  substantial  valuation  overstatement  is  20  percent 
of  the  amount  of  the  underpayment  if  the  value  or  adjusted  basis 
claimed  is  200  percent  or  more  but  less  than  400  percent  of  the  cor- 
rect value  or  adjusted  basis.  Fifth,  as  explained  below,  the  House 
bill  provides  that  the  rate  of  this  penalty  is  doubled  if  the  value  or 
adjusted  basis  claimed  is  400  percent  or  more  of  the  correct  value 
or  adjusted  basis.  The  House  bill  retains  the  special  rules  in 
present  law  that  apply  to  charitable  deduction  property. 

(4)  Substantial  overstatement  of  pension  liabilities. — The  accura- 
cy-related penalty  also  applies  to  substantial  overstatements  of 
pension  liabilities.  This  penalty  is  derived  from  the  present-law 
penalty  in  section  6659A.  The  House  bill  modifies  the  present-law 
penalty  by  providing  that  the  taxpayer  is  subject  to  this  component 
of  the  accuracy-related  penalty  only  if  the  actuarial  determination 
of  pension  liabilities  is  200  percent  or  more  of  the  amount  deter- 
mined to  be  correct. 

(5)  Substantial  estate  or  gift  tax  valuation  understatement. — The 
accuracy-related  penalty  also  applies  to  substantial  estate  or  gift 
tax  valuation  understatements.  This  penalty  is  derived  from  the 
present-law  penalty  in  section  6660.  The  House  bill  modifies  the 
present-law  penalty  by  providing  that  the  taxpayer  is  subject  to 
this  penalty  only  if  the  value  of  any  property  claimed  on  an  estate 
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or  gift  tax  return  is  50  percent  or  less  of  the  amount  determined  to 
be  correct.  In  addition,  the  House  bill  modifies  the  present-law  pen- 
alty by  increasing  five-fold  the  threshold  below  which  the  penalty 
does  not  apply,  from  $1,000  to  $5,000. 

(6)  Gross  valuation  misstatements. — The  House  bill  provides  that 
the  rate  of  the  general  accuracy  penalty  is  to  be  doubled  (to  40  per- 
cent) in  the  case  of  gross  valuation  misstatements.  There  are  three 
types  of  gross  valuation  misstatements.  The  first  is  the  same  as  the 
substantial  valuation  overstatement  component  of  the  accuracy-re- 
lated penalty,  except  that  the  doubling  is  to  apply  only  to  valuation 
overstatements  claimed  on  a  return  that  are  400  percent  or  more  of 
the  amount  determined  to  be  the  correct  amount.  The  second  is  the 
same  as  the  substantial  overstatement  of  pension  liabilities  compo- 
nent of  the  accuracy-related  penalty,  except  that  the  doubling  is  to 
apply  only  to  overstatements  of  pension  liabilities  that  are  400  per- 
cent or  more  of  the  amount  determined  to  be  the  correct  amount. 
The  third  is  the  same  as  the  substantial  estate  or  gift  tax  valuation 
understatement  component  of  the  accuracy-related  penalty,  except 
that  the  doubling  is  to  apply  only  to  valuations  claimed  on  the 
estate  or  gift  tax  return  that  are  25  percent  or  less  of  the  amount 
determined  to  be  the  correct  amount. 

Fraud  penalty 

The  fraud  penalty,  which  is  imposed  at  a  rate  of  75  percent,  ap- 
plies to  the  portion  of  any  underpayment  that  is  attributable  to 
fraud. 

Under  the  House  bill,  the  accuracy-related  penalty  is  not  to 
apply  to  any  portion  of  an  underpayment  on  which  the  fraud  pen- 
alty is  imposed. 

Definitions  and  special  rules 

The  House  bill  provides  special  rules  that  apply  to  each  of  the 
penalties  imposed  under  the  new  structure.  First,  the  House  bill 
provides  standardized  exception  criteria  for  all  of  these  accuracy- 
related  penalties.  The  House  bill  provides  that  no  penalty  is  to  be 
imposed  if  it  is  shown  that  there  was  reasonable  cause  for  an  un- 
derpayment and  the  taxpayer  acted  in  good  faith. 

Second,  the  House  bill  provides  that  an  accuracy-related  or  fraud 
penalty  is  to  be  imposed  only  if  a  return  has  been  filed.  This  is  in- 
tended to  improve  the  coordination  between  the  accuracy-related 
penalties  and  the  failure  to  file  penalties. 

Third,  the  House  bill  provides  a  standard  definition  of  underpay- 
ment for  all  of  the  accuracy-related  penalties. 

Repeal  of  present-law  penalties 

The  House  bill  repeals  the  present-law  penalties  for  negligence 
and  fraud,  substantial  understatements  of  liability,  valuation  over- 
statements, and  valuation  understatements  for  purposes  of  estate 
or  gift  taxes.  The  House  bill  also  repeals  the  special  negligence 
rules  applicable  to  straddles  and  to  amounts  shown  on  information 
returns.  Finally,  the  House  bill  repeals  the  higher  interest  rate 
that  applies  to  substantial  underpayments  that  are  attributable  to 
tax-motivated  transactions. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

3.  Preparer,  Promoter,  and  Protester  Penalties 
Present  law 

Return  preparer  penalties 

An  income  tax  return  preparer  is  subject  to  a  penalty  of  $100  if 
any  part  of  an  understatement  of  tax  on  a  return  or  claim  for 
refund  is  due  to  the  return  preparer's  negligent  or  intentional  dis- 
regard of  rules  and  regulations.  In  addition,  an  income  tax  return 
preparer  is  subject  to  a  penalty  of  $500  if  any  part  of  an  under- 
statement of  tax  on  a  return  or  claim  for  refund  is  due  to  the 
return  preparer's  willful  attempt  in  any  manner  to  understate  tax. 
An  income  tax  return  preparer  is  also  subject  to  a  penalty  of  $25 
for  each  failure  to  (1)  furnish  a  copy  of  a  return  or  claim  for  refund 
to  the  taxpayer;  (2)  sign  the  return  or  claim  for  refund;  or  (3)  fur- 
nish his  or  her  identifying  number. 

Penalty  for  promoting  abusive  tax  shelters 

Any  person  who  organizes,  assists  in  the  organization  of,  or  par- 
ticipates in  the  sale  of  any  interest  in,  a  partnership  or  other 
entity,  any  investment  plan  or  arrangement,  or  any  other  plan  or 
arrangement,  is  subject  to  a  penalty  if  in  connection  with  such  ac- 
tivity the  person  makes  or  furnishes  a  false  or  fraudulent  state- 
ment or  a  gross  valuation  overstatement.  The  amount  of  the  penal- 
ty equals  the  greater  of  $1,000  or  20  percent  of  the  gross  income 
derived  or  to  be  derived  by  the  person  from  the  activity.  It  is  un- 
clear under  present  law  whether  the  term  '  'activity"  refers  to  each 
sale  of  an  interest  in  a  tax  shelter  or  whether  it  refers  to  the  over- 
all activity  of  promoting  an  abusive  tax  shelter. 

Penalty  for  aiding  and  abetting  the  understatement  of  tax  li- 
ability 

Any  person  who  aids,  assists  in,  procures,  or  advises  with  respect 
to  the  preparation  or  presentation  of  any  portion  of  a  return  or 
other  document  under  the  tax  laws  which  (1)  the  person  knows  will 
be  used  in  connection  with  any  material  matter  arising  under  the 
tax  laws,  and  (2)  the  person  knows  will  (if  so  used)  result  in  an  un- 
derstatement of  the  tax  liability  of  another  person  is  subject  to  a 
penalty  equal  to  $1,000  for  each  return  or  other  document  ($10,000 
in  the  case  of  returns  and  documents  relating  to  the  tax  of  a  corpo- 
ration). 

Frivolous  income  tax  return  penalty 

Any  individual  who  files  a  frivolous  income  tax  return  is  subject 
to  a  penalty  of  $500. 
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Sanctions  and  costs  awarded  by  courts 

If  it  appears  to  the  Tax  Court  that  (1)  proceedings  before  it  have 
been  instituted  or  maintained  primarily  for  delay,  (2)  the  taxpay- 
er's position  is  frivolous,  or  (3)  the  taxpayer  has  unreasonably 
failed  to  pursue  administrative  remedies,  the  Court  may  award 
damages  not  to  exceed  $5,000  to  the  United  States. 

Authority  to  counterclaim  for  balance  of  penalty  in  partial 
refund  suits 

Taxpayers  may  pay  a  portion  of  the  penalties  for  failure  to  col- 
lect and  pay  over  tax,  for  understatement  of  a  taxpayer's  liability 
by  an  income  tax  return  preparer,  for  promoting  abusive  tax  shel- 
ters, and  for  aiding  and  abetting  the  understatement  of  tax  liabil- 
ity. By  doing  so,  they  may  obtain  judicial  review  of  the  imposition 
of  these  penalties.  Present  law  may  prohibit  the  Federal  Govern- 
ment from  counterclaiming  for  the  balance  of  the  penalty  in  the 
same  lawsuit. 

Bonding  requirement 

Return  preparers  may  post  a  bond,  thereby  preventing  any  pro- 
ceeding by  the  Federal  Government  under  section  7407  seeking  to 
enjoin  a  return  preparer  from  engaging  in  prohibited  conduct. 

Disclosure  of  certain  information  by  return  preparers 

In  general,  return  preparers  are  subject  to  penalty  for  disclosing 
tax  return  information  that  is  furnished  to  the  return  preparer  in 
connection  with  the  preparation  of  tax  returns.  The  IRS  may  by 
regulation  provide  exceptions  to  this  general  prohibition. 

House  bill 

Return  preparer  penalties 

The  House  bill  revises  the  present-law  penalties  that  apply  in  the 
case  of  an  understatement  of  tax  that  is  caused  by  an  income  tax 
return  preparer.  First,  the  House  bill  provides  that  if  any  part  of 
an  understatement  of  tax  on  a  return  or  claim  for  refund  is  attrib- 
utable to  a  position  for  which  there  was  not  a  realistic  possibility  of 
being  sustained  on  its  merits  and  if  any  person  who  is  an  income 
tax  return  preparer  with  respect  to  such  return  or  claim  for  refund 
knew  (or  reasonably  should  have  known)  of  such  position  and  such 
position  was  not  disclosed  or  was  frivolous,  then  that  return  pre- 
parer is  subject  to  a  penalty  of  $250.  The  penalty  is  not  imposed  if 
there  is  reasonable  cause  for  the  understatement  and  the  return 
preparer  acted  in  good  faith. 

In  addition,  the  House  bill  provides  that  if  any  part  of  an  under- 
statement of  tax  on  a  return  or  claim  for  refund  is  attributable  to  a 
willful  attempt  by  an  income  tax  return  preparer  to  understate  the 
tax  liability  of  another  person  or  to  any  reckless  or  intentional  dis- 
regard of  rules  or  regulations  by  an  income  tax  return  preparer, 
then  the  income  tax  return  preparer  is  subject  to  a  penalty  of 
$1,000. 

The  return  preparer  penalties  that  apply  to  each  failure  to  (1) 
furnish  a  copy  of  a  return  or  claim  for  refund  to  the  taxpayer,  (2) 
sign  the  return  or  claim  for  refund,  (3)  furnish  his  or  her  identify- 
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ing  number,  and  (4)  file  a  correct  information  return,  are  made 
uniform.  The  penalty  is  $50  for  each  failure  and  the  total  penalties 
imposed  for  any  single  type  of  failure  for  any  calendar  year  are 
limited  to  $25,000. 

The  modifications  to  the  return  preparer  penalties  apply  to  docu- 
ments prepared  after  December  31,  1989. 

Penalty  for  promoting  abusive  tax  shelters 

Under  the  House  bill,  the  amount  of  the  penalty  imposed  for  pro- 
moting abusive  tax  shelters  equals  $1,000  (or,  if  the  person  estab- 
lishes that  it  is  less,  100  percent  of  the  gross  income  derived  or  to 
be  derived  by  the  person  from  such  activity).  In  calculating  the 
amount  of  the  penalty,  the  organizing  of  an  entity,  plan  or  ar- 
rangement and  the  sale  of  each  interest  in  an  entity,  plan,  or  ar- 
rangement constitute  separate  activities.  The  modifications  to  the 
penalty  for  promoting  abusive  tax  shelters  apply  to  activities  after 
December  31,  1989. 

Penalty  for  aiding  and  abetting  the  understatement  of  tax  li- 
ability 

The  House  bill  amends  the  penalty  for  aiding  and  abetting  the 
understatement  of  tax  liability  by  imposing  the  penalty  in  cases 
where  the  person  aids,  assists  in,  procures,  or  advises  with  respect 
to  the  preparation  or  presentation  of  any  portion  of  a  return  or 
other  document  if  (1)  the  person  knows  or  has  reason  to  believe 
that  the  return  or  other  document  will  be  used  in  connection  with 
any  material  matter  arising  under  the  tax  laws,  and  (2)  the  person 
knows  that  if  the  portion  of  the  return  or  other  document  were  so 
used,  an  understatement  of  the  tax  liability  of  another  person 
would  result.  In  addition,  the  House  bill  provides  that  a  penalty  for 
promoting  abusive  tax  shelters  is  not  to  be  imposed  on  any  person 
with  respect  to  any  document  if  an  aiding  and  abetting  penalty  is 
imposed  on  such  person  with  respect  to  the  same  document.  The 
modifications  to  the  aiding  and  abetting  penalty  apply  to  activities 
after  December  31,  1989. 

Frivolous  income  tax  return  penalty 

The  House  bill  deletes  the  special  provision  in  present  law  per- 
mitting taxpayers  who  contest  the  imposition  of  this  penalty  to  pay 
15  percent  of  the  penalty,  which  halts  further  collection  proceed- 
ings until  final  judicial  resolution  of  the  dispute.  Thus,  taxpayers 
who  wish  to  contest  imposition  of  this  penalty  must  pay  the  full 
penalty  before  seeking  judicial  review  of  imposition  of  the  penalty. 
The  provision  applies  to  returns  filed  after  December  31,  1989. 

Sanctions  and  costs  awarded  by  courts 

The  House  bill  authorizes  the  Tax  Court  to  impose  a  penalty  not 
to  exceed  $25,000  if  a  taxpayer  (1)  institutes  or  maintains  a  pro- 
ceeding primarily  for  delay,  (2)  takes  a  position  that  is  frivolous,  or 
(3)  unreasonably  fails  to  pursue  available  administrative  remedies. 

The  House  bill  also  authorizes  the  Tax  Court  to  require  any  at- 
torney or  other  person  permitted  to  practice  before  the  Court  to 
pay  excess  costs,  expenses,  and  attorney's  fees  that  are  incurred  be- 

use  the  attorney  or  other  person  unreasonably  and  vexatiously 
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multiplied  any  proceeding  before  the  Court.  If  the  attorney  is  ap- 
pearing on  behalf  of  the  Commissioner  of  Internal  Revenue,  the 
United  States  is  to  pay  these  costs  in  the  same  manner  as  an 
award  of  these  costs  by  a  district  court. 

The  modifications  to  the  court-awarded  sanctions  apply  to  pro- 
ceedings pending  on,  or  commenced  after  December  31,  1989. 

Authority  to  counterclaim  for  balance  of  penalty  in  partial 
refund  suits 

The  House  bill  clarifies  that,  where  taxpayers  utilize  the  provi- 
sions of  present  law  (other  than  with  respect  to  frivolous  income 
tax  returns)  that  permit  partial  (rather  than  full)  payment  of  cer- 
tain penalties  to  obtain  judicial  review  of  the  imposition  of  these 
penalties,  the  United  States  may  counterclaim  as  part  of  the  same 
lawsuit  for  the  remainder  of  the  penalty.  This  provision  is  effective 
on  the  date  of  enactment. 

Repeal  of  bonding  requirement 

The  House  bill  repeals  the  provision  permitting  return  preparers 
to  post  a  bond  and  thereby  prevent  any  proceeding  by  the  Federal 
Government  under  section  7407  seeking  to  enjoin  a  return  preparer 
from  engaging  in  prohibited  conduct.  This  provision  is  effective  for 
actions  or  proceedings  commenced  after  December  31,  1989. 

Disclosure  of  certian  information  by  return  preparers 

The  House  bill  provides  that  the  IRS  regulations  relating  to  the 
use  of  tax  information  by  return  preparers  are  to  provide  that  a 
return  preparer  may  disclose  tax  information  to  another  return 
preparer  solely  for  purposes  of  quality  or  peer  reviews.  The  House 
bill  does  not  permit  disclosure  of  this  information  by  the  IRS  for 
these  purposes.  This  provision  is  effective  on  the  date  of  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

4-  Delinquency  Penalties 

Present  law 

Failure  to  file 

A  taxpayer  who  fails  to  file  a  tax  return  on  a  timely  basis  is  sub- 
ject to  a  penalty  equal  of  5  percent  of  the  net  amount  of  tax  due  for 
each  month  that  the  return  is  not  filed,  up  to  a  maximum  of  5 
months  or  25  percent.  The  net  amount  of  tax  due  is  the  excess  of 
the  amount  of  the  tax  required  to  be  shown  on  the  return  over  the 
amount  of  any  tax  paid  on  or  before  the  due  date  prescribed  for  the 
payment  of  tax. 

Failure  to  make  timely  deposits  of  tax 

If  any  person  who  is  required  to  deposit  taxes  imposed  by  the  In- 
ternal Revenue  Code  with  a  government  depository  fails  to  deposit 
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such  taxes  on  or  before  the  prescribed  date,  a  penalty  may  be  im- 
posed equal  to  10  percent  of  the  amount  of  the  underpayment, 
unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause  and 
not  willful  neglect.  The  amount  of  the  underpayment  for  this  pur- 
pose is  the  excess  of  the  amount  of  the  tax  required  to  be  deposited 
over  the  amount  of  the  tax,  if  any,  deposited  on  or  before  the  pre- 
scribed date. 

Failure  to  withhold  on  income  of  foreign  persons 

As  described  above,  persons  having  control,  receipt,  custody,  dis- 
posal, or  payment  of  certain  types  of  U.S.  income  of  foreign  persons 
are  required  to  deduct  and  withhold  U.S.  tax  from  such  income 
under  chapter  3  of  the  Code's  income  tax  provisions  (sees.  1441- 
1464).  The  amount  withheld  is  credited  against  the  U.S.  tax  liabil- 
ity of  the  foreign  income  recipient. 

Where  a  tax  on  the  U.S.  income  of  a  foreign  recipient  was  re- 
quired to  be  withheld  but  the  withholding  agent  failed  to  do  so,  and 
instead  the  tax  is  paid  by  the  income  recipient,  a  penalty  may  be 
imposed  on  the  recipient  or  the  withholding  agent  for  failure  to 
pay  the  tax  only  if  the  failure  was  fraudulent  and  for  the  purpose 
of  evading  payment  (sec.  1463).  By  contrast,  where  a  U.S.  employer 
fails  to  withhold  income  tax  from  an  employee's  wages  but  the  em- 
ployee pays  the  tax  due,  the  employer  remains  liable  for  any  penal- 
ties and  additions  to  tax  otherwise  applicable  (sec.  3402(d)). 

House  bill 

Failure  to  file 

The  House  bill  modifies  present  law  by  providing  that  the  fraud 
and  negligence  penalties  are  not  to  apply  in  the  case  of  a  negligent 
or  fraudulent  failure  to  file  a  return.  Instead,  the  House  bill  pro- 
vides that  in  the  case  of  a  fraudulent  failure  to  file  a  return,  the 
failure  to  file  penalty  is  to  be  increased  to  15  percent  of  the  net 
amount  of  tax  due  for  each  month  that  the  return  is  not  filed,  up 
to  a  maximum  of  5  months  or  75  percent.  The  burden  of  proof  on 
the  fraud  element  of  this  increased  portion  of  the  penalty  is  on  the 
IRS  (sec.  7454(a)). 

The  modification  to  the  failure  to  file  penalty  applies  to  returns 
the  due  date  for  which  (determined  without  regard  to  extensions)  is 
after  December  31,  1989. 

Failure  to  make  timely  deposits  of  tax 

The  House  bill  modifies  the  penalty  for  the  failure  to  make 
timely  deposits  of  tax  in  order  to  encourage  depositors  to  correct 
their  failures.  The  House  bill  establishes  a  four-tiered  penalty 
structure  in  which  the  amount  of  the  penalty  varies  with  the 
length  of  time  within  which  the  taxpayer  corrects  the  failure. 
Under  the  House  bill,  a  depositor  is  subject  to  a  penalty  equal  to  2 
percent  of  the  amount  of  the  underpayment  if  the  failure  is  cor- 
rected on  or  before  the  date  that  is  5  days  after  the  prescribed  due 
date.  A  depositor  is  subject  to  a  penalty  equal  to  5  percent  of  the 
amount  of  the  underpayment  if  the  failure  is  corrected  after  the 
date  that  is  5  days  after  the  prescribed  due  date  but  on  or  before 
the  date  that  is  15  days  after  the  prescribed  due  date.  A  depositor 
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is  subject  to  a  penalty  equal  to  10  percent  of  the  amount  of  the  un- 
derpayment if  the  failure  is  corrected  after  the  date  that  is  15  days 
after  the  due  date  but  on  or  before  the  date  that  is  10  days  after 
the  date  of  the  first  delinquency  notice  to  the  taxpayer  (under  sec. 
6303).  Finally,  a  depositor  is  subject  to  a  penalty  equal  to  15  per- 
cent of  the  amount  of  the  underpayment  if  the  failure  is  not  cor- 
rected on  or  before  the  date  that  is  10  days  after  the  date  of  the 
first  delinquency  notice  to  the  taxpayer  (under  sec.  6303).  In  cases 
of  jeopardy,  the  15-percent  rate  applies  if  the  taxes  are  not  deposit- 
ed on  or  before  the  date  on  which  notice  and  demand  for  immedi- 
ate payment  is  given  under  section  6861,  section  6862,  or  the  last 
sentence  of  section  6331(a). 

The  modification  to  the  penalty  for  the  failure  to  make  timely 
deposits  of  tax  applies  to  deposits  that  are  required  to  be  made 
after  December  31,  1989. 

Failure  to  withhold  on  income  of  foreign  persons 

The  House  bill  provides  that  in  cases  where  a  tax  on  the  U.S. 
income  of  a  foreign  person  was  required  to  be  withheld  under  chap- 
ter 3  but  was  not  in  fact  withheld,  and  the  person  who  would  have 
been  entitled  to  a  credit  for  any  withholding  tax  paid  instead  satis- 
fies its  own  proper  tax  liability,  the  withholding  agent  remains 
liable  for  any  penalties  and  additions  to  tax  otherwise  applicable 
for  failure  to  withhold.  Thus,  under  the  bill  these  withholding 
agents  are  subject  to  the  same  general  approach  applicable  to  U.S. 
employers  who  withhold  income  taxes  from  employees'  wages. 

The  modification  to  the  rules  on  liabilities  of  withholding  agents 
applies  to  failures  to  deduct  and  withhold  taxes  after  December  31, 
1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

The  conferees  recognize  that  the  late  date  of  enactment  of  this 
bill,  in  conjunction  with  the  January  1,  1990,  effective  date  for  the 
penalty  for  failure  to  make  timely  deposits  of  tax,  may  present 
severe  administrative  difficulties  for  the  IRS.  The  conferees  expect 
the  IRS  to  implement  the  revisions  to  this  penalty  by  that  date,  but 
the  conferees  also  recognize  that  interim  administrative  procedures 
may  be  necessary  for  several  months  (but  in  no  event  beyond 
March  31,  1990)  until  the  IRS  can  fully  adjust  its  systems  and  train 
its  employees  concerning  the  revisions  to  this  penalty.  For  exam- 
ple, the  IRS  might  find  it  necessary,  for  a  short  period  of  time,  to 
impose  this  penalty  temporarily  at  a  10-percent  rate  for  failures 
from  day  six  until  the  IRS  notice  is  provided  and  require  taxpayers 
to  apply  for  a  rebate  if  they  are  entitled  to  avail  themselves  of  the 
5-percent  rate  (IRS  must,  to  the  extend  feasible,  notify  taxpayers  of 
this  procedure).  Alternatively,  during  this  short  period  of  time  the 
IRS  might  apply  the  lower  5-percent  rate  (instead  of  the  10-percent 
rate)  for  such  failures,  or  might  waive  the  penalty  altogether  for 
such  failures. 
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5.  Administrative  Recommendations  to  the  IRS 
Present  law 

The  IRS  is  generally  responsible  for  administration  of  the  tax 
laws. 

House  bill 

The  House  bill  makes  the  following  administrative  recommenda- 
tions to  the  Internal  Revenue  Service  (IRS): 

A.  GENERAL  ADMINISTRATIVE  RECOMMENDATIONS 

(1)  The  IRS  should  develop  a  policy  statement  emphasizing  that 
civil  tax  penalties  exist  for  the  purpose  of  encouraging  voluntary 
compliance. 

(2)  The  IRS  should  develop  a  handbook  on  penalties  for  all  em- 
ployees. This  handbook  should  be  sufficiently  detailed  to  serve  as  a 
practical  guide  for  most  issues  of  penalty  administration. 

(3)  The  IRS  should  provide  clear  guidance  to  its  employees  on 
how  to  compute  penalties.  This  guidance  should  be  incorporated 
into  the  penalty  handbook. 

(4)  The  IRS  should  revise  existing  training  programs  to  reflect 
the  purpose  for  penalties  and  their  administration. 

(5)  The  IRS  should  examine  its  communications  with  taxpayers 
(including  penalty  notices  and  publications)  to  determine  whether 
these  communications  do  the  best  possible  job  of  explaining  to  tax- 
payers why  the  penalty  was  imposed  and  how  taxpayers  can  avoid 
the  penalty  in  the  future.  Penalty  notices  should  also  provide  the 
telephone  number  of  contract  offices  which  taxpayers  may  call 
with  questions  and  which  have  the  authority  to  address  disputed 
penalties. 

(6)  The  IRS  should  finalize  its  review  and  analysis  of  the  quality 
and  clarity  of  machine-generated  letters  and  notices  used  in  the 
Adjustments  and  Correspondence  Branches  of  the  IRS  service  cen- 
ters and  report  to  Congress  by  July  1,  1990. 

(7)  The  IRS  should  consider  ways  to  develop  better  information 
concerning  the  administration  and  effects  of  penalties.  The  IRS 
should  develop  a  master  file  database  to  provide  statistical  infor- 
mation regarding  the  administration  of  penalties.  The  IRS  should 
continuously  review  information  for  the  purpose  of  suggesting 
changes  in  compliance  programs,  educational  programs,  penalty 
design  and  penalty  administration. 

(8)  In  the  application  of  penalties,  the  IRS  should  make  a  correct 
substantive  decision  in  the  first  instance  rather  than  mechanically 
assert  penalties  with  the  idea  that  they  will  be  corrected  later. 

B.  INFORMATION  REPORTING  PENALTIES 

(1)  The  IRS  should  adopt  a  clear  policy  of  working  with  the  third- 
party  payor  community  to  assure  accurate  and  timely  filing  of  in- 
formation, in  a  format  that  is  usable  by  the  IRS  and  the  taxpayer 
without  unduly  burdening  the  third  party  that  is  required  to  pro- 
vide this  information. 

(2)  The  IRS  should  maintain  an  ongoing  effort  to  develop,  moni- 
tor, and  revise  programs  designed  to  assist  taxpayers  in  complying 
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with  legal  requirements  and  avoiding  penalties.  The  IRS  should  de- 
velop a  publication  for  businesses,  exempt  organizations,  and  gov- 
ernmental units  enumerating  all  information  reporting  require- 
ments, sanctions  for  noncompliance,  whom  to  call  with  questions, 
and  where  to  file.  The  IRS  should  also  provide  speakers  on  infor- 
mation reporting  to  industry  meetings  and  programs. 

(3)  The  IRS  should  consider  the  creation  of  an  advisory  group 
comprised  of  representatives  from  the  payor  community  and  practi- 
tioners interested  in  the  information  reporting  program  that  meets 
on  a  regular  basis  to  discuss  improvements  to  the  system.  This  ad- 
visory group  would  be  useful  to  discuss  problems  and  the  feasibility 
of  complying  with  or  the  economic  impact  of  rules  and  regulations 
affecting  the  reporting  industry. 

(4)  The  Information  Returns  Master  File  (IRMF)  should  be  man- 
aged under  the  jurisdiction  of  a  single  function  within  the  IRS. 
This  function  should  have  responsibility  not  only  for  the  magnetic 
media  filing  program  and  the  processing  of  data  to  the  IRMF,  but 
also  for  penalty  assertion  and  abatement  programs  in  this  area, 
processing  paper  documents,  payor  education  programs,  and  exami- 
nation and  other  compliance  programs.  This  function  should  also 
have  operational  responsibility  for  the  issuance  of  related  regula- 
tions and  rulings. 

(5)  Penalty  case  work  in  the  information  reporting  area,  includ- 
ing administrative  appeals,  should  be  centralized  and  the  proce- 
dures for  handling  the  abatement  of  information  reporting  penal- 
ties should  be  streamlined. 

(6)  The  IRS  should  better  use  its  limited  enforcement  resources 
to  ensure  that  taxpayers  who  continually  fail  to  comply  with  the 
reporting  requirements  are  identified  and  penalized,  rather  than 
focusing  only  on  taxpayers  who  are  working  with  the  IRS  in  an  at- 
tempt to  comply  with  the  law. 

(7)  The  IRS  must  provide  to  a  taxpayer  upon  request,  or  to  a  fi- 
nancial institution  with  the  taxpayer's  authorization,  within  30 
days,  a  list  of  the  names  the  IRS  has  (in  its  computer  matching 
program  file)  under  the  taxpayer's  identification  number.  This  in- 
formation could  be  used  by  the  taxpayer  to  reconcile  or  determine 
the  reason  for  any  mismatches  among  the  information  the  taxpay- 
er has  supplied  a  financial  institution,  the  information  the  finan- 
cial institution  has  supplied  to  the  IRS,  and  the  information  the 
IRS  has  in  its  master  file. 

C.  PREPARER,  PROMOTER,  AND  PROTESTOR  PENALTIES 

(1)  Disciplinary  sanctions  by  the  Director  of  Practice  should  not 
be  viewed  as  a  adjunct  to  the  civil  tax  penalty  system  as  it  applies 
to  tax  return  preparers.  In  matters  involving  non-willful  conduct, 
the  IRS  should  only  refer  cases  to  the  Director  of  Practice  in  in- 
stances where  the  IRS  can  establish  a  pattern  of  failing  to  meet  the 
required  standards.  An  isolated  instance  in  which  a  penalty  may 
apply  should  not,  in  and  of  itself,  require  a  referral  unless  willful 
conduct  is  involved. 

(2)  The  Department  of  the  Treasury  should  issue  regulations  re- 
lated to  the  penalty  for  promoting  abusive  tax  shelters  (sec.  6700) 
and  the  penalty  for  aiding  and  abetting  understatement  of  tax  li- 
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ability  (sec.  6701),  describing  any  application  of  these  provisions  to 
activities  which  could  be  subject  to  the  tax  return  preparer  penal- 
ties (sees.  6694  and  6695).  Guidance  on  these  matters  should  be 
issued  in  a  timely  fashion. 

(3)  The  IRS  should  instruct  its  employees  that  they  cannot 
threaten  the  use  of  preparer  penalties  during  an  examination,  Ap- 
peals conference,  or  other  proceedings  involving  a  tax  advisor. 

(4)  The  Director  of  Practice  should  publish  more  information 
about  the  basis  for  being  disciplined  and  warnings  in  appropriate 
cases.  Questions  and  Answers  prepared  in  conjunction  with  input 
from  practitioners  would  be  helpful  to  the  tax  practitioner  commu- 
nity. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

M.  Individual  Capital  Gains 
1.  Reduction  in  Capital  Gains  Tax  Rate 

Present  law 

Net  capital  gain  is  taxed  at  the  same  rate  as  ordinary  income. 
House  bill 

Reduction  in  tax  for  dispositions  from  September  14,  1989, 
through  December  31,  1991 

The  House  bill  provides  a  deduction  of  30  percent  of  the  net  cap- 
ital gain  from  the  sale  or  exchange  of  assets  for  the  period  begin- 
ning September  14,  1989,  and  ending  December  31,  1989.  In  addi- 
tion this  gain  is  not  subject  to  the  5-percent  tax  known  as  the 
"bubble".  This  results  in  a  maximum  regular  tax  rate  of  19.6  per- 
cent. 

The  capital  gains  deduction  is  not  allowed  in  computing  the  min- 
imum tax. 

Gain  from  the  sale  or  exchange  of  collectibles  is  not  eligible  for 
the  reduced  capital  gains  rate. 

All  depreciation  on  real  property  is  recaptured  as  ordinary 
income. 

28-percent  maximum  rate  beginning  January  1,  1992 

The  House  bill  provides  that  after  1991,  net  capital  gain  is  gener- 
ally not  subject  to  the  5-percent  tax  known  as  the  ' 'bubble".  This 
results  in  a  maximum  tax  rate  of  28  percent.  The  treatment  of  col- 
lectibles and  the  recapture  of  depreciation  on  real  property  is  the 
same  as  described  above. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

2.  Indexing  of  Basis  of  Certain  Assets  for  Purposes  of  Determining 

Gain 

Present  law 

The  adjusted  basis  of  property  taken  into  account  in  computing 
gain  and  loss  is  not  adjusted  to  take  account  of  inflation. 

House  bill 

The  House  bill  provides  that  an  individual  is  allowed  to  index  for 
inflation  the  basis  of  eligible  assets  (generally  stock  and  tangible 
property  which  is  a  capital  asset  or  a  business  asset)  held  for  more 
than  one  year,  for  purposes  of  determining  gain  (but  not  loss).  The 
provision  applies  to  assets  acquired  after  December  31,  1991. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

N.  Technical  Corrections 
1.  Tax  Technical  Corrections 

House  bill 

The  House  bill  contains  technical,  clerical,  and  conforming 
amendments  to  the  Technical  and  Miscellaneous  Revenue  Act  of 
1988  and  other  recently  enacted  tax  legislation. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications: 

(1)  Minimum  tax. — In  lieu  of  the  provision  in  the  House  bill  re- 
lating to  the  prior  law  tax  benefit  rule,  the  conference  agreement 
provides  that  the  repeal  of  the  prior  law  tax  benefit  rule  (sec.  58(h)) 
by  the  Tax  Reform  Act  of  1986  is  effective  for  items  of  tax  prefer- 
ence arising  in  taxable  years  beginning  after  December  31,  1986. 
However,  the  repeal  of  prior  law  section  58(h)  does  not  prevent  the 
issuance  of  regulations  for  tax  years  beginning  after  December  31, 
1986,  insofar  as  they  relate  to  items  of  tax  preference  arising  in 
taxable  years  beginning  before  1987. 

The  conferees  do  not  intend  any  change  in  the  scope  of  the  au- 
thority provided  in  section  58(h)  of  prior  law.  Thus,  only  those  reg- 
ulations which  would  have  been  valid  under  section  58(h)  of  prior 
law  are  valid  under  the  conference  agreement.  No  inference  is  in- 
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tended  as  to  whether  the  regulations  issued  by  the  Treasury  De- 
partment are  valid  under  section  58(h)  or  prior  law. 

(2)  Indirect  deductions. — The  conference  agreement  provides  that 
the  disallowance  of  indirect  miscellaneous  itemized  deductions 
through  pass-through  entities  other  than  publicly  offered  regulated 
investment  companies  would  continue  to  apply  in  taxable  years  be- 
ginning after  December  31,  1989. 

The  conferees  confirm  their  intention  to  exempt  permanently 
shareholder  expenses  of  publicly  offered  regulated  investment  com- 
panies from  the  application  of  the  2-percent  floor  under  section  67 
of  the  Internal  Revenue  Code.  As  a  result,  the  2-percent  floor  will 
not  apply  with  respect  to  indirect  deductions  through  such  regulat- 
ed investment  companies.  Nonetheless,  the  conferees  believe  that 
the  procedure  used  in  this  instance  for  changing  substantive  provi- 
sions of  the  tax  laws  may  be  viewed  as  establishing  an  undesirable 
precedent  because  the  revenue  consequences  of  this  substantive 
change  were  not  taken  into  account  in  this  year's  reconciliation 
process.  Accordingly,  the  conferees  instruct  the  Joint  Committee  on 
Taxation,  in  consultation  with  the  Budget  Committees  of  the  House 
and  Senate  and  the  Congressional  Budget  Office,  to  establish  proce- 
dures that  will  assure  current  and  accurate  reporting  of  the  reve- 
nue effects  of  substantive  changes  in  the  tax  law  that  occur  either 
by  the  action  or  inaction  of  the  Congress. 

(3)  Insurance  provisions. — The  conference  agreement  provides 
that  in  determining  whether  an  amount  not  received  as  an  annuity 
under  a  modified  endowment  contract  (or  under  an  annuity  con- 
tract) is  includible  in  gross  income,  only  those  modified  endowment 
contracts  (or  annuity  contracts)  that  are  issued  by  the  same  insurer 
(or  affiliates)  to  the  same  policyholder  during  any  calendar  year 
are  to  be  aggregated.  The  aggregation  rules  are  not  to  apply  to  an 
immediate  annuity  contract.  In  addition,  the  conference  agreement 
provides  that  Congress  did  not  intend  to  address  the  treatment  of 
"combination"  or  "split"  annuities  in  providing  the  Treasury  De- 
partment with  the  authority  to  provide  regulations  that  are  neces- 
sary or  appropriate  to  prevent  avoidance  of  the  distribution  rules 
contained  in  section  72(e).  No  inference  is  intended  with  respect  to 
whether  the  Treasury  Department  may  treat  combination  or  split 
annuities  as  a  single  contract  under  its  general  authority  to  pre- 
scribe such  rules  and  regulations  as  may  be  necessary  to  enforce 
the  income  tax  laws. 

(4)  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act 
of  1989. — The  conference  agreement  clarifies  that,  in  the  case  of 
transactions  other  than  taxable  asset  acquisitions,  the  Treasury  De- 
partment has  the  regulatory  authority  to  prescribe  rules  for  appro- 
priate adjustments  to  basis  or  other  tax  attributes  to  take  into  ac- 
count collateral  effects  of  the  proper  tax  treatment  of  Federal  fi- 
nancial assistance. 

(5)  Definition  of  compensation  for  IRAs. — The  conference  agree- 
ment provides  that  the  definition  of  compensation  for  purposes  of 
the  deduction  limits  for  individual  retirement  accounts  (IRAs)  in- 
cludes earned  income  that  is  not  subject  to  self-employment  tax 
(SECA)  because  of  the  religious  beliefs  of  the  individual,  effective 
for  contributions  after  the  date  of  enactment. 
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(6)  Tax  treatment  of  transfers  of  interests  in  retirement  plans  inci- 
dent to  divorce. — The  House  bill  provides  that  the  tax  rules  applica- 
ble to  qualified  domestic  relations  orders  with  respect  to  qualified 
plans  also  apply  in  the  case  of  certain  transfers  of  interests  in  indi- 
vidual retirement  accounts  and  governmental  plans  incident  to  di- 
vorce or  legal  separation.  The  conference  agreement  also  applies  to 
church  plans. 

(7)  Required  meals  on  commercial  vessels. — Under  present  law, 
expenses  for  food  or  beverages  required  by  Federal  law  to  be  pro- 
vided to  crew  members  of  a  commercial  vessel  are  fully  deductible. 
The  conference  agreement  clarifies  that  this  rule  applies  to  food  or 
beverages  required  to  be  provided  by  any  Federal  law. 

(8)  Tax-exempt  bonds. — Section  11815(f)  of  the  House  bill  is  re- 
vised to  permit  tax-exempt  bond  refinancings  of  certain  taxable 
bridge  financings,  including  those  incurred  when  a  State  or  local 
program  of  tax-exempt  financing  was  not  available. 

(9)  Tax-exempt  bonds. — The  conferees  wish  to  make  clear  that  the 
language  "special-purpose  structure"  in  the  Treasury  Regulations 
regarding  convention  or  trade  show  facilities  should  be  interpreted 
to  include  facilities  which  are  part  of  a  larger  structure  as  long  as 
such  facilities  are  not  subordinate  to  other  nonexempt  parts  of  the 
structure,  such  as  a  hotel.  For  example,  trade  show  facilities  which 
have  a  separate  identity  as  a  trade  show  center  and  attract  visitors 
because  of  their  trade  show  operations,  but  which  are  housed  in  a 
structure  which  also  contains  hotel  space  (where  the  trade  show  fa- 
cilities are  substantially  larger  in  relation  to  the  hotel  than  was 
the  case  in  Revenue  Ruling  85-94,  have  management  separate  from 
the  hotel,  and  have  revenues  separate  from  the  hotel  that  are  suffi- 
cient to  pay  for  the  debt  service  and  other  costs  associated  with 
such  facilities)  should  qualify  as  a  "special-purpose  structure" . 

(10)  Subpart  F  income  exception  for  certain  income  received  from 
related  persons. — The  conference  agreement  revises  section 
11811(h)(3)  of  the  House  bill  to  provide  the  Treasury  authority  to 
issue  regulations  which  permit  certain  amounts  paid  by  a  partner- 
ship to  qualify  for  the  related  person  exception  of  section  954(c)(3). 
The  conferees  anticipate  that  these  regulations  will  allow  certain 
payments  of  interests,  rents  or  royalties  by  a  partnership  with  one 
or  more  corporate  partners  to  be  treated  as  made  by  such  partners 
in  proportion  to  their  respective  interests  in  the  partnership.  For 
example,  if  one  such  corporate  partner  is  related  to,  and  is  created 
or  organized  under  the  laws  of  the  same  foreign  country  as,  the 
controlled  foreign  corporation  that  receives  a  payment  of  interest 
from  the  partnership,  then  the  regulations  may  provide  that  the 
portion  of  the  payment  allocable  to  the  corporate  partner  shall  be 
treated  as  income  received  from  a  related  person  which  is  a  corpo- 
ration in  applying  the  section  954(c)(3)  exception. 

(11)  Firearms  excise  tax. — Code  section  6091(bX6)  is  amended  so 
that  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms  (BATF)  will 
have  responsibility  for  collection  of  as  well  as  all  other  administra- 
tive responsibilities  relating  to,  the  firearms  excise  taxes.  The 
amendment  transfers  this  authority  to  BATF  from  the  IRS,  and 
completes  the  transfer  which  began  in  1972  from  IRS  to  BATF  of 
all  administrative  authority  over  alcohol,  tobacco,  and  firearms 
excise  taxes. 
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(12)  Rounding  inflation  adjustment  for  separate  returns  filed  by 
married  individuals. — The  amendment  corrects  a  technical  error  in 
the  Tax  Reform  Act  of  1986  which  affects  the  rounding  down  ad- 
justments on  tax  returns  filed  by  married  individuals  filing  sepa- 
rate returns.  The  amendment  changes  the  rounding  down  to  the 
next  lowest  $50  instead  of  the  next  lowest  $25  as  it  applies  to  the 
personal  exemption,  the  limitation  on  the  standard  deduction  for 
certain  dependents,  and  the  additional  standard  deduction  for  aged 
and/or  blind  individuals  because  these  deductions  are  independent 
of  the  filing  status  of  the  taxpayer.  The  requirement  to  round  down 
to  the  next  lowest  $25  properly  is  applied  to  the  standard  deduction 
(which  is  split  in  half  for  each  spouse)  that  is  allowed  for  married 
individuals  filing  separate  returns. 

2.  Pension-Related  Technical  Corrections 

House  bill 

The  House  bill  contains  clerical,  conforming,  and  clarifying 
amendments  relating  to  the  pension  and  employee  benefit  provi- 
sions of  the  Code  and  corresponding  provisions  of  the  Employee  Re- 
tirement Income  Security  Act  of  1974  (ERISA)  as  adopted  by  the 
House  Ways  and  Means  Commitee  and  Education  and  Labor  Com- 
mittee. The  amendments  relate  to  various  Acts,  including  the  Tax 
Reform  Act  of  1986,  the  Omnibus  Budget  Reconciliation  Act  of 
1986,  and  the  Omnibus  Budget  Reconciliation  Act  of  1987,  includ- 
ing the  Pension  Protection  Act. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Ways  and  Means  Commit- 
tee bill,  with  the  following  modifications. 

A.  AMENDMENTS  RELATING  TO  THE  TAX  REFORM  ACT  OF  1986 

(1)  Repeal  of  class-year  vesting— The  repeal  of  class-year  vesting 
was  not  intended  to  adversely  affect  the  vesting  status  of  plan  par- 
ticipants. The  bill  contains  a  special  vesting  rule  to  fulfill  this 
intent.  The  rule  applies  to  any  employee  who  (a)  has  an  hour  of 
service  before  the  adoption  of  any  amendment  eliminating  class- 
year  vesting,  and  (b)  has  an  hour  of  service  on  or  after  the  first  day 
of  the  first  plan  year  for  which  the  repeal  of  class-year  vesting  is 
applicable  to  such  employee.  Under  the  conference  agrement,  this 
special  rule  is  further  limited  to  employees  who  have  not  incurred 
a  5-year  break  in  service  immediately  before  performing  the  hour 
of  service  described  in  (b).  The  conference  agreement  also  provides 
that  compliance  with  this  special  vesting  rule  will  not  result  in  a 
violation  of  the  minimum  participation  rule. 

(2)  Continuation  health  care  coverage  rules. — The  conference 
agreement  also  makes  modifications  to  the  continuation  coverage 
rules  in  the  case  of  individuals  who  are  entitled  to  Medicare  cover- 
age. The  conferees  intend  that  if  a  covered  employee  has  a  qualify- 
ing event  that  results  in  18  months  of  continuation  coverage  and 
the  covered  employee  becomes  entitled  to  Medicare  coverage  before 
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the  expiration  of  the  18  months,  a  qualified  beneficiary  (other  than 
the  covered  employee)  who  is  at  that  time  covered  under  the  group 
health  plan  is  entitled  to  continuation  coverage  for  a  total  of  36 
months  from  the  date  of  the  original  qualifying  event.  Thus,  this 
rule  is  the  same  as  if,  for  example,  a  reduction  in  hours  were  fol- 
lowed by  the  death  of  the  employee.  Failure  to  comply  with  this 
rule  is  not  a  good  faith  interpretation  of  the  continuation  coverage 
rules. 

The  conference  agreement  adopts  the  provision  in  the  Ways  and 
Means  Committee  bill  regarding  termination  of  continuation  cover- 
age in  the  case  of  preexisting  conditions,  with  a  modification  to  the 
effective  date. 

B.  AMENDMENTS  RELATING  TO  THE  OMNIBUS  BUDGET  RECONCILIATION 
ACT  OF  1987  (INCLUDING  THE  PENSION  PROTECTION  ACT) 

Effective  date  of  changes  relating  to  amortization  periods. — The 
bill  provides  that  the  change  in  the  amortization  period  for  experi- 
ence gains  and  losses  applies  to  gains  and  losses  established  in 
years  beginning  after  December  31,  1987,  and  provide  a  special 
transition  rule  for  any  experience  gain  or  loss  determined  by  a 
valuation  occurring  as  of  January  1,  1988.  The  conference  agree- 
ment provides  that  the  employer  may  elect  to  amortize  gains  and 
losses  (a)  in  accordance  with  the  general  effective  date,  (b)  in  ac- 
cordance with  the  special  transition  rule,  or  (c)  in  accordance  with 
IRS  Notice  89-52. 

C.  MISCELLANEOUS  AMENDMENTS 

The  conference  agreement  contains  miscellaneous  clerical,  con- 
forming, and  clarifying  provisions  contained  in  the  Education  and 
Labor  Committee  bill. 

3.  Other  Technicals  Involving  Revenue  Effect 

A.  MARITAL  DEDUCTION  FOR  PROPERTY  PASSING  TO  NONCITIZEN 

SPOUSES 

Present  law 

In  general 

The  marital  deduction  generally  is  disallowed  for  the  value  of 
property  passing  to  a  noncitizen  spouse.  Property  passing  at  death 
to  a  noncitizen  spouse  may,  however,  qualify  for  the  marital  deduc- 
tion so  long  as  it  satisfies  the  normal  requirements  for  a  marital 
deduction  and  passes  in  a  qualified  domestic  trust  (QDT). 

Definition  of  a  qualified  domestic  trust  (QDT) 

In  order  to  be  a  QDT,  a  trust  must  meet  four  conditions.  First, 
the  trust  instrument  must  require  that  all  trustees  be  U.S.  citizens 
or  domestic  corporations.  Second,  the  surviving  spouse  must  be  en- 
titled to  all  the  income  from  the  property  in  the  trust,  payable  an- 
nually or  at  more  frequent  intervals.  Third,  the  trust  must  meet 
the  requirements  of  Treasury  regulations  prescribed  to  ensure  col- 
lection of  the  estate  tax  imposed  upon  the  trust.  Finally,  the  execu- 
tor must  elect  to  treat  the  trust  as  a  QDT. 
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Estate  tax  on  QDT 

An  estate  tax  is  imposed  upon  distributions  from  a  QDT  made 
prior  to  the  surviving  spouse's  death  and  upon  the  value  of  proper- 
ty remaining  in  a  QDT  upon  that  spouse's  death.  The  tax  is  also 
imposed  upon  the  trust  property  if  a  person  other  than  a  U.S.  citi- 
zen or  domestic  corporation  becomes  a  trustee  of  the  trust  or  if  the 
trust  ceases  to  meet  the  requirements  of  Treasury  regulations  pre- 
scribed to  ensure  collection  of  the  estate  tax.  The  tax  is  not  im- 
posed on  distributions  of  "income,"  as  defined  under  local  law. 

Relationship  to  treaties 

Statutory  provisions  generally  supersede  contrary  existing  statu- 
tory or  treaty  provisions. 

House  bill 

In  general 

The  marital  deduction  is  allowed  for  property  passing  to  an  alien 
spouse  if  the  spouse  becomes  a  U.S.  citizen  before  the  date  the 
estate  tax  return  of  the  decedent  spouse  is  filed,  so  long  as  the  sur- 
viving spouse  was  a  U.S.  resident  at  the  date  of  the  decedent's 
death  and  at  all  times  before  becoming  a  U.S.  citizen. 

Definition  of  QDT 

The  rule  that  all  the  trustees  of  a  QDT  must  be  U.S.  citizens  or 
domestic  corporations  is  modified  to  require  that  only  one  trustee 
be  a  U.S.  citizen  or  domestic  corporation,  so  long  as  that  trustee's 
approval  is  required  for  all  distributions  made  from  the  trust.  Also 
the  requirement  that  the  surviving  spouse  be  entitled  to  all  the 
income  from  the  QDT  is  deleted.  Thus,  a  trust  may  qualify  as  a 
QDT  even  if  the  surviving  alien  spouse  lacks  an  income  interest  in 
the  trust  if  such  trust  would  qualify  for  the  marital  deduction  if  it 
were  for  the  benefit  of  a  citizen  spouse.  In  addition,  a  trust  will 
qualify  as  a  QDT  if  it  is  reformed  to  meet  the  QDT  requirements 
before  the  filing  of  the  estate  tax  return  or  as  a  result  of  a  court 
proceeding  initiated  before  that  time.  Finally,  the  Secretary  of  the 
Treasury  is  directed  to  prescribe  regulations  necessary  or  appropri- 
ate to  carry  out  the  purposes  of  the  provisions,  including  regula- 
tions treating  an  annuity  includible  in  a  decedent's  gross  estate  as 
a  QDT. 

Estate  tax  on  QDT 

The  estate  tax  on  a  QDT  ceases  to  be  applicable  after  the  surviv- 
ing spouse  becomes  a  U.S.  citizen  if  either  (1)  the  spouse  was  a  U.S. 
resident  at  the  date  of  the  decedent's  death  and  at  all  times  before 
becoming  a  U.S.  citizen,  or  (2)  the  spouse  elects  to  reduce  his  uni- 
fied credit  and  amounts  subject  to  lower  brackets  by  the  amount  or 
prior  taxable  distributions  made  from  the  trust. 

Charitable  and  marital  deductions,  capital  gains  treatment  of  re- 
demptions of  stock  to  pay  estate  tax,  alternative  valuation,  special 
use  valuation,  and  extension  of  time  to  pay  estate  tax  are  allowed 
against  the  estate  tax  on  QDT  distributions  if  allowable  to  the 
estate  of  the  surviving  spouse. 
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The  Secretary  of  the  Treasury  is  granted  regulatory  authority  to 
modify  the  definition  of  "income"  to  prevent  avoidance  of  the 
estate  tax  on  QDT  distributions  by  ensuring  that  trust  distributions 
are  treated  as  distributions  of  corpus  where  appropriate.  In  addi- 
tion, the  rule  excluding  income  distributions  from  the  tax  on  distri- 
butions is  modified  to  exclude  at  least  $100,000  in  distributions  an- 
nually (of  either  income  or  corpus)  and  all  payments  made  for  med- 
ical care  on  behalf  of  the  surviving  spouse  to  a  person  who  provides 
the  care. 

Relationship  to  treaties 

The  denial  of  the  marital  deduction  for  certain  property  passing 
to  noncitizens  overrides  a  marital  deduction  that  is  granted  by  an 
existing  treaty  provision  only  for  taxable  years  ending  more  than 
three  years  aftes*  date  of  enactment. 

Effective  date 

The  House  bill  provision  is  effective  for  decedents  dying  after  No- 
vember 10,  1988. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that 
corpus  distributions  are  excluded  from  the  estate  tax  on  QDT  dis- 
tributions only  if  made  on  account  of  hardship. 

The  conferees  intend  that  the  regulatory  authority  to  treat  an 
annuity  or  other  payment  included  in  the  gross  estate  which  by  its 
terms  is  payable  over  the  life  of  the  surviving  spouse  or  a  term  of 
years  (and  which  would  otherwise  qualify  for  the  marital  deduc- 
tion) as  a  QDT  be  applied  to  property  interests  that  cannot  be 
transferred  to  a  QDT  under  Federal  law.  Such  interests  include  in- 
terests in  a  qualified  plan  or  IRA. 

The  conferees  intend  that  no  inference  be  drawn  from  the  provi- 
sion regarding  the  existence  or  nonexistence  of  any  rights  of  any 
U.S.  persons  under  U.S.  estate  tax  treaties  with  France  and  Ger- 
many or  any  other  country. 

B.  COORDINATION  OF  FOREIGN  TAX  CREDIT  AND  TAX  ON  LUMP-SUM 

DISTRIBUTIONS 

Present  law 

A  lump-sum  distribution  from  certain  employees'  trusts  may  be 
eligible  for  special  5-year  averaging  treatment,  which  allows  the  re- 
cipient to  deduct  the  amount  of  the  distribution  from  gross  income 
and  compute  a  separate  tax  on  that  distribution.  Congress  did  not 
intend  that  the  deduction  of  a  foreign  source  lump  sum  distribution 
from  gross  income  would  have  the  effect  of  denying  a  foreign  tax 
credit  for  foreign  income  taxes  paid  with  respect  to  foreign  source 
lump  sum  distributions. 
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House  bill 

The  House  bill  provides  that  the  foreign  tax  credit  limitation  is 
applied  separately  with  respect  to  any  lump  sum  distribution  on 
which  the  separate  tax  of  section  402(e)(1)  is  imposed,  and  the 
amount  of  the  distribution  is  treated  as  taxable  income  for  pur- 
poses of  computing  the  limitation. 

The  provision  is  effective  as  if  included  in  the  provision  of  the 
1988  Act  to  which  it  relates. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill  with 
the  following  modification  to  the  effective  date.  Under  the  agree- 
ment, the  provision  is  effective  for  taxable  years  ending  after  the 
date  of  enactment.  Additionally,  at  the  election  of  the  taxpayer,  the 
provision  is  effective  for  taxable  years  beginning  after  December 
31,  1986.  A  taxpayer  may  exercise  an  election  to  utilize  this  provi- 
sion for  any  such  taxable  year  adjustments  to  which  are  not  barred 
by  the  statute  of  limitations,  by  filing  a  tax  return  (or  amended 
return)  for  such  year,  which  return  reflects  the  application  of  this 
provision. 

O.  Child  Care  and  Earned  Income  Tax  Credit  Provisions 

1.  Expansion  of  the  Title  XX  Social  Services  Block  Grant  for  Child 

Care  Services 

Present  law 

(a)  Funding 

Title  XX  is  a  capped  entitlement;  funds  are  currently  limited  to 
$2.7  billion  annually.  (Note:  as  part  of  its  reconciliation  bill,  the 
House  approved  a  separate  increase  in  the  entitlement  ceiling; 
under  the  House  bill,  by  1993  the  basic  entitlement  ceiling  would 
reach  $3.3  billion.)  Allotments  to  a  State  for  a  fiscal  year  must  be 
expended  in  such  fiscal  year  or  the  succeeding  fiscal  year.  General- 
ly, State  allotments  are  based  on  State  population. 

There  is  no  provision  for  reallocation  of  unused  funds. 

(b)  Use  of  funds 

Funds  must  be  used  to  provide  services  directed  at  achieving  five 
goals:  preventing  or  reducing  dependency;  achieving  self-sufficien- 
cy; preventing  or  remedying  neglect,  abuse  or  exploitation  of  chil- 
dren and  adults;  preventing  or  reducing  inappropriate  institutional 
care;  and  providing  services  or  referrals  to  individuals  in  institu- 
tions. Services  include,  but  are  not  limited  to:  child  care,  home 
care,  protective  services  for  children  and  adults,  services  for  chil- 
dren and  adults  in  foster  care,  adult  day  care,  transportation, 
family  planning,  training,  employment,  counseling,  meals,  and 
health  support.  A  majority  of  States  use  some  Title  XX  funds  to 
provide  child  care  services. 
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(c)  Child  care  reimbursement 
No  provision. 

(d)  Child  care  targeting  provisions 

No  specific  provision,  although  services  must  conform  to  the 
Title  XX  goals  to  reduce  dependency,  etc.  States  providing  child 
care  through  the  Title  XX  grant  have  established  income  eligibility 
guidelines  for  child  care  services. 

(ej  Reports 

Before  expending  its  Title  XX  allocation,  each  State  must  report 
on  the  intended  uses  of  the  payment.  Annually,  each  State  must 
report  on  the  actual  uses  of  the  payment,  mcluding  certain  specific 
information  such  as  the  number  of  children  and  adults  receiving 
services,  the  amount  spent  for  each  type  of  service  per  recipients, 
methods  by  which  services  are  provided,  and  eligibility  criteria. 

Cfj  Child  care  standards 

The  Title  XX  grant  may  not  be  used  by  any  State  to  provide 
child  day  care  services  unless  they  meet  applicable  standards  of 
State  and  local  law. 

(g)  State  eligibility 
No  provision. 

(h)  Relative  care  issues 
No  provision. 

(i)  Training  of  child  care  providers 
No  provision. 

Church/State  issues 

Title  XX  law  does  not  contain  language  relating  to  Church/ State 
issues.  Under  Title  XX,  States  have  chosen  a  variety  of  mecha- 
nisms to  deliver  child  care  services,  including  contracts  and  grants 
with  providers,  and  vouchers.  The  choice  of  mechanisms  is  a  State 

decision. 

fkj  Maintenance  of  effort  for  standards  and  licensing 
No  provision. 

(I)  Child  care  enforcement 
No  provision. 
House  bill 

(a)  Funding 

The  House  bill  would  permanently  increase  funds  for  Title  XX  of 
the  Social  Security  Act  by  S200  million  for  fiscal  year  1990,  S3 50 
million  for  fiscal  year  1991  and  S400  million  for  fiscal  year  1992 
and  each  subsequent  year. 

These  additional  funds  would  be  earmarked  for  child  care,  are  in 
addition  to  the  basic  increases  approved  by  the  House  as  part  of 
the  budget  reconciliation  legislation,  and  could  not  be  used  to  sup- 
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plant  Federal  and  State  funds  currently  used  for  child  care.  These 
funds  would  bring  the  Title  XX  funding  total  to  $2.9  billion  in 
fiscal  year  1990,  $3,250  billion  in  fiscal  year  1991,  $3.5  billion  in 
fiscal  year  1992,  and  $3.7  billion  in  fiscal  year  1993  and  thereafter 
(assuming  the  basic  Title  XX  increases  proposed  by  the  House  are 
also  approved).  States  would  have  two  fiscal  years  to  expend  a 
given  fiscal  year  allocation.  The  State  agency  with  primary  respon- 
sibility for  child  care  would  administer  these  funds. 

Unexpended  funds  earmarked  for  child  care  would  be  reallocated 
to  other  States. 

(b)  Use  of  funds 

States  would  be  required  to  use  80  percent  of  the  earmarked 
monies  for  child  care  services;  the  remaining  20  percent  would  be 
used  for  child  care-related  administration  and  training  as  well  as 
enforcement  of  child  care  standards. 

(c)  Child  care  reimbursement 

Child  care  expenses  would  be  reimbursed  at  market  rates,  with 
higher  reimbursements  for  infants  and  toddlers,  children  with  dis- 
abilities, and  comprehensive  child  care  programs  for  children  of  ad- 
olescent parents. 

(d)  Child  care  targeting  provisions 

States  would  be  required  to  establish  a  sliding  fee  schedule  for 
the  delivery  of  child  care  services  and  must  assure  that  such  serv- 
ices are  provided  at  no  cost  to  families  with  incomes  below  the  pov- 
erty level. 

(e)  Reports 

Before  expending  the  allocation,  the  State  must  report  to  the 
Secretary  on  the  intended  uses  of  the  payment,  and  must  make  the 
report  public  so  as  to  facilitate  public  comment.  The  State  must 
notify  the  Secretary  of  the  amount  of  any  payment  which  the  State 
does  not  intend  to  expend.  Annually,  beginning  for  FY  1992,  each 
State  must  report  to  the  Secretary  on  the  child  care  activities  actu- 
ally carried  out  with  Title  XX  funds  including  both  earmarked  and 
unearmarked  funds.  The  report  must  provide  certain  specific  infor- 
mation showing  separately  for  center-based,  group  home,  family 
and  relative  child  care  services:  by  geographical  area,  the  number 
of  children  receiving  services,  grouped  by  family  income  as  a  per- 
cent of  the  poverty  line;  the  average  cost  and  market  rate  of  child 
care  services;  out-of-pocket  costs  for  services  by  family  income  level 
as  a  percent  of  the  poverty  line;  the  criteria  applied  in  determining 
eligibility  or  priority  for  receiving  services;  the  methods  of  service 
provision;  child  care  standards;  licensing  and  regulatory  require- 
ments; and  enforcement  policies  and  practices. 

The  Secretary  must  establish  uniform  reporting  requirements  for 
use  by  the  States. 

(f)  Child  care  standards 

A  State  that  receives  funds  earmarked  for  child  care  under  title 
XX  must,  beginning  three  years  after  enactment,  have  in  effect 
State  child  care  standards  that  address  all  of  the  matters  specified 


below.  The  standards  must  apply  to  all  Title  XX-funded  child  care 
and  to  any  child  care  services  delivered  by  providers  that  receive 
public  funds  for  child  care  services.  The  present  law  rule  would 
apply  to  States  that  do  not  use  any  of  the  additional,  earmarked 
funds  in  any  year. 

The  catergories  for  State  child  care  standards  would  be  the  fol- 
lowing: 

(1)  Center-based  child  care  services 

Group  size  limits  in  terms  of  the  number  of  caregivers  and 
number  and  ages  of  children; 
Maximum  appropriate  child-staff  ratios; 
Qualifications  and  background  of  child  care  personnel; 
Requirements  for  inservice  training; 

Health  and  safety  requirements,  including  requirements  for  the 
prevention  and  control  of  infectious  diseases  (including  immuniza- 
tion and  hand  washing  procedures),  injury  prevention  and  treat- 
ment, building  and  physical  premises  safety,  general  health  and 
nutrition,  children  with  special  needs,  and  prevention  of  child 
abuse;  and 

Requirements  for  parental  involvement  in  licensed  and  regulated 
child  care  services. 

(2)  Family  child  care  services 

Maximum  number  of  children  and  maximum  number  of  infants 
for  whom  child  care  services  should  be  provided; 
Minimum  age  of  caregivers; 

Requirements  for  inservice  training  or  participation  in  a  provid- 
er organization  that  addresses  child  development  and  management 
issues;  and 

Health  and  safety  requirements  (including  those  described  above 
for  center-based  child  care  services,  as  are  appropriate  for  family 
child  care  services). 

(3)  Group  home  child  care  services 
Maximum  appropriate  child  staff  ratios; 

Maximum  number  of  children  and  maximum  number  of  infants 
for  whom  child  care  services  should  be  provided; 
Minimum  age  of  caregivers; 

Requirements  for  inservice  training  or  participation  in  a  provid- 
er organization  that  addresses  child  development  and  management 
issues;  and 

Health  and  safety  requirements  (including  those  described  above 
for  center-based  child  care  services,  as  are  appropriate  for  group 
home  child  care  services). 

Each  provider  who  receives  funds  earmarked  for  child  care 
under  Title  XX  must  also  comply  with  all  applicable  State  and 
local  licensing  or  regulatory  requirements  (including  registration 
requirements).  The  Committee  does  not  consider  child  care  to  in- 
clude camping. 
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(g)  State  eligibility 

A  State  would  be  ineligible  for  the  additional  Title  XX  funds  be- 
ginning three  years  after  enactment  unless  it  demonstrates  that  all 
Title  XX-funded  child  care  providers  and  all  other  providers  that 
receive  public  funds  for  child  care  services  are:  (1)  licensed  or  regu- 
lated as  required  by  State  and  local  law;  (2)  satisfy  any  applicable 
State  standards;  and  (3)  are  subject  to  certain  enforcement  provi- 
sions (see  below). 

(h)  Relative  care  issues 

There  would  exist  no  requirement,  or  mandate  on  the  States  to 
require,  the  training  or  licensing  of  individuals  who  provide  child 
care  solely  to  members  of  their  families. 

(i)  Training  of  child  care  providers 

Beginning  two  years  after  enactment,  any  State  that  receives  the 
earmarked  Title  XX  funds  must  require  that  all  Title  XX  child 
care  providers  and  any  other  child  care  providers  that  receive  any 
public  funds  for  child  care  services,  and  the  caregivers  employed  by 
such  providers,  complete  an  average  of  15  hours  of  training  annual- 
ly. Such  training  must  be  tailored  to  the  needs  of  the  State  and 
providers. 

(j)  Church/State  issues 

Retains  current  law;  i.e.,  no  language. 

(k)  Maintenance  of  effort  for  standards  and  licensing 

The  State  may  not  reduce  the  categories  of  child  care  providers 
licensed  or  regulated  by  the  State  on  the  date  of  enactment,  or 
reduce  the  level  of  standards  applicable  to  child  care  services  pro- 
vided in  the  State,  unless  the  State  demonstrates,  to  the  satisfica- 
tion  of  the  Secretary,  that  the  reduction  is:  (1)  based  on  positive  de- 
velopmental practice;  or  (2)  necessary  to  increase  access  to  and 
availability  of  child  care  providers  and  will  not  jeopardize  the 
health  and  safety  of  children. 

(I)  Child  care  enforcement 

Not  later  than  three  years  after  enactment,  the  State  must  have 
in  effect  enforcement  policies  and  practices  that  would  apply  to  all 
child  care  funded  under  Title  XX  and  all  child  care  services  deliv- 
ered by  providers  who  receive  public  funds  for  child  care  services, 
including  certain  specific  policies  and  practices  that: 

(1)  Require  personnel  who  perform  inspection  functions  to  re- 
ceive training  in  child  development,  health  and  safety,  child 
abuse  prevention  and  detection,  the  needs  of  children  with  a 
disability,  program  management,  and  relevent  law  enforce- 
ment; 

(2)  Impose  personnel  requirements  to  ensure  that  individuals 
who  are  hired  as  licensing  inspectors  are  qualified  to  inspect 
and,  to  the  maximum  extent  feasible,  have  inspection  responsi- 
bility exclusively  for  chidlren's  services; 

(3)  Require  personnel  who  perform  inspection  functions  to 
make  (a)  not  less  than  1  unannounced  inspection  annually  of 


676 

each  center-based  child  care  provider  in  the  State;  and  (b)  un- 
announced inspections  annually,  and  during  normal  hours  of 
operation,  of  not  less  than  25  percent  of  licensed  and  regulated 
family  child  care  providers  in  the  State; 

(4)  Require  the  ratio  of  licensing  personnel  to  child  care  pro- 
viders in  the  State  to  be  maintained  at  a  level  sufficient  to 
enable  the  State  to  conduct  inspections  on  a  timely  basis; 

(5)  Require  licensed  or  regulated  child  care  providers  (includ- 
ing registered  providers)  to  (a)  have  written  policies  and  pro- 
gram goals  and  to  make  a  copy  of  such  policies  and  goals  avail- 
able to  parents,  and  (b)  provide  parents  with  unlimited  access 
to  their  children; 

(6)  Implement  a  procedure  to  address  complaints  that  will 
provide  a  reasonable  opportunity  for  a  parent  or  provider  that 
is  adversely  affected  by  a  decision  to  be  heard  by  the  State; 

(7)  Prohibit  the  operator  of  a  facility  to  take  any  action 
against  an  employee  that  would  adversely  affect  the  employ- 
ment, or  terms  or  conditions  of  employment,  of  such  employee 
because  such  employee  communicates  a  failure  of  the  operator 
to  comply  with  any  applicable  licensing  or  regulatory  require- 
ment; 

(8)  Make  consumer  education  information  available  to 
inform  parents  and  the  general  public  about  licensing  require- 
ments, complaint  procedures,  and  required  policies  and  prac- 
tices; 

(9)  Require  a  provider  to  post,  on  the  premises  where  child 
care  services  are  provided,  the  telephone  number  of  the  appro- 
priate licensing  or  regulatory  agency  that  parents  may  call  re- 
garding a  failure  of  the  provider  to  comply  with  any  applicable 
licensing  or  regulatory  requirement;  and 

(10)  Require  the  State  to  maintain  a  record  of  parental  com- 
plaints and  to  make  information  regarding  substantiated  pa- 
rental complaints  available  to  the  public  on  request. 

(m)  Effective  date 

The  provision  is  effective  beginning  fiscal  year  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. The  conferees  intend  that  an  extension  of  the  telephone 
excise  tax  shall  be  the  exclusive  and  only  required  source  of  fund- 
ing of  child  care  legislation  that  may  be  enacted  in  the  second  ses- 
sion of  the  101st  Congress,  except  to  the  extent  that  the  costs  of 
such  legislation  exceed  the  costs  of  the  child  care  provisions  con- 
tained in  Title  XI  of  the  House-passed  reconciliation  bill.  It  is  the 
intent  and  understanding  of  the  conferees  that  the  revenues  con- 
tained in  this  reconciliation  bill  are  sufficient  to  cover  any  costs  in 
excess  of  the  telephone  excise  tax.  The  fencing  off  of  these  reve- 
nues does  not  prejudge  in  any  way  the  substance  or  structure  of 
the  child  care  package. 
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2.  Child  Care  Standards  Improvement  Incentive  Grant  and 
Demonstration  Project 

Present  law 

No  provision. 
House  bill 

(a)  Child  care  standards  improvement  incentive  grant  pro- 
gram 

Beginning  with  fiscal  year  1990,  the  House  bill  would  authorize  a 
Child  Care  Standards  Improvement  Incentive  Grant  Program  to 
assist  States  in  improving  child  care  standards.  To  be  eligible  to  re- 
ceive a  grant,  a  State  must  provide: 

(1)  Assurance  that  the  State  will  not  require  any  private  pro- 
vider receiving  Title  XX  funds  to  contribute  in  cash  or  kind  to 
the  required  State  share; 

(2)  Information  describing  the  present  level  of  standards  in 
effect  in  the  State,  the  prospective  use  of  the  grant,  and  the 
expected  improvement  in  standards  of  the  State; 

(3)  Assurance  that  the  State  will  use  any  amounts  received 
to  specifically  improve  its  child  care  standards;  and 

(4)  Any  other  information  that  the  Secretary  determines  ap- 
propriate. 

The  Secretary  would  award  initial  grants  after  considering  the 
following  criteria: 

(1)  The  relative  quality  of  the  existing  standards  of  the  State 
in  comparison  to  the  standards  of  other  States  submitting  ap- 
plications; 

(2)  The  level  of  standards  that  the  State  desires  to  adopt  and 
the  State  plans  for  achieving  this  improved  level;  and 

(3)  The  relative  fiscal  capacity  of  the  State  in  comparison  to 
other  States  submitting  applications. 

Subsequent  grants  would  be  awarded  based  on  the  compliance  of 
a  State  with  the  application  for  the  previous  grant. 

The  amount  of  the  grant  would  be  equal  to  80  percent  of  the 
costs  to  be  incurred.  Each  State  awarded  a  grant  must  pay  20  per- 
cent of  the  costs  from  non-Federal  sources.  Grants  would  be  for  a  2- 
year  period  with  no  State  receiving  more  than  3  consecutive 
grants. 

(b)  Child  development  systems  demonstration  program 

Also  beginning  in  fiscal  year  1990,  the  Secretary  would  be  au- 
thorized to  make  grants  for  a  Child  Development  Systems  Demon- 
stration Program.  Under  the  program,  grants  would  be  made  annu- 
ally to  not  more  than  10  eligible  public  or  private  entities,  in  urban 
and  rural  areas,  to  administer  child  development  systems  in  which 
high  quality  child  development  centers  become  a  mentor  for  a  net- 
work of  smaller  community  centers  and  family  day  care  providers 
for  the  purpose  of  improving  the  quality  of  child  care  and  assuring 
greater  continuity  and  parental  involvement. 

Public  agencies  or  private  entities  that  apply  must  submit  an  ap- 
plication containing: 
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(1)  Information  demonstrating  that  the  applicant  has  estab- 
lished, or  will  establish,  a  child  development  model; 

(2)  A  detailed  plan  for  recruiting,  training,  and  supporting 
family  child  care  satellites  that  will  participate  in  the  model: 

(3)  An  assurance  that  each  family  child  care  satellite  will  be 
required  (a.)  to  pay  the  applicant  a  minimal  annual  fee,  and  (h) 
to  enter  into  a  contract  with  the  applicant  requiring  the  satel- 
lite to  provide  high  quality  child  care  services; 

(4)  A  detailed  plan  for  the  continuing  evaluation  of  the 
model  and  its  satellites; 

(5)  A  plan  specifying  in  detail  the  expenditures  the  applicant 
will  make,  as  part  of  administering  a  child  development  model, 
with  the  grant  throughout  a  2-year  period. 

rGj  An  assurance  that  resource  materials  acquired  by  the 
model  will  be  made  available  to  any  child  care  provider  in  the 
community; 

H)  An  assurance  that  at  least  1  particiapting  satellite  will 
provide  services  to  (&)  children  who  are  ill  but  not  terminally 
ill,  (k)  children  who  do  not  speak  English  as  their  primary  lan- 
guage if  there  is  a  reasonable  number  of  such  children  in  the 
geographical  area  of  the  model,  and  (c)  children  who  have  a 
handicapping  condition; 

(H)  An  assurance  that  the  applicant  will  recruit,  train,  moni- 
tor, and  provide  support  for  not  fewer  than  20  and  not  more 
than  35  family  child  care  satellites; 

(9)  An  assurance  that  the  applicant  will  provide  each  satel- 
lite training  with  respect  to  (a)  basic  child  development,  (b)  de- 
velopmentally  appropriate  activities,  (c)  developmentally  ap- 
propriate problem  solving,  and  (d)  providing  family  child  care 
services  as  a  business;  and 

r10j  Information  describing  the  demographics  of  the  popula- 
tion in  the  geographical  area. 
Each  grantee  must  evaluate  each  family  child  care  satellite  that 
participates  in  the  model,  including: 

(I)  A  determination,  based  on  making  monthly  visits  ''with 
and  without  advance  notice)  whether  (a)  the  child  care  services 
are  appropriate  for  the  ages  of  the  children,  (h)  the  interaction 
of  the  staff  with  children  is  of  good  quality,  and  (c)  the  satellite 
is  providing  nutritional  food  to  satisfy  the  needs  of  the  chil- 
dren; 

(2)  A  determination  of  the  extent  to  which  the  community 
cluster  of  which  the  model  is  a  part  (a;  expands  the  availability 
of  quality  child  care  for  working  families,  (b)  encourages  qual- 
ity and  professionalism  in  child  care,  (c)  encourages  the  emo- 
tional security  of  sustained  relationships  between  children  and 
child  care  providers,  (d)  serves  as  a  model  and  information 
center  for  current  and  potential  child  care  providers,  and  (ej 
educates  family  child  care  providers  on  matters  relating  to 
quality  child  care;  and 

(3)  Such  other  information  as  the  Secretary  requires. 
Expenditures  of  $75  million  annually  would  be  authorized  for  the 

Child  Care  Standards  Improvement  Incentive  Grant  Program,  of 
which  2  percent  would  be  earmarked  for  the  Child  Development 
Systems  Demonstration  Program.  The  authorization  would  extend 
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through  fiscal  year  1998.  The  Federal  matching  rate  would  be  80 
percent. 

(c)  Effective  date 

The  provision  is  effective  beginning  in  fiscal  year  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

3.  Expansion  of  the  Earned  Income  Tax  Credit 
Present  law 

An  individual  who  maintains  a  home  for  one  or  more  children  is 
allowed  an  advance  refundable  tax  credit  based  on  the  taxpayer's 
earned  income  (sec.  32  of  the  Code).  In  1989,  the  earned  income 
credit  (EITC)  is  equal  to  14  percent  of  the  first  $6,500  of  earned 
income.  The  credit  is  phased  out  at  a  rate  of  10  percent  of  the 
amount  of  adjusted  gross  income  (or,  if  greater,  the  earned  income) 
that,  in  1989,  exceeds  $10,240.  The  $6,500  and  $10,240  amounts  are 
adjusted  annually  for  inflation,  so  that  the  maximum  amount  of 
credit  and  the  maximum  amount  of  income  eligible  for  the  credit 
increase  with  inflation. 

Eligibility 

The  credit  is  available  to:  (1)  married  individuals  filing  a  joint 
return  who  are  entitled  to  a  dependency  exemption  for  a  child,  (2) 
a  head  of  household,  or  (3)  a  surviving  spouse.  In  order  to  be  eligi- 
ble to  claim  a  dependency  exemption,  the  taxpayer,  in  general, 
must  provide  over  hald  of  the  support  for  the  child,  and  the  child 
must  have  the  same  principal  place  of  abode  as  the  taxpayer  for  a 
least  half  the  year.  Benefits  under  the  Aid  to  Families  with  De- 
pendent Children  (AFDC)  and  other  public  assistance  program  are 
not  considered  support  provided  by  the  taxpayer.  Thus,  if  more 
than  half  of  the  taxpayer's  income  is  from  AFDC  or  sources  other 
than  the  taxpayer's  own  income,  the  earned  income  tax  credit  gen- 
erally is  not  available. 

Advance  payment 

An  employee  may  elect  to  furnish  a  certificate  of  eligibility  for 
the  earned  income  tax  credit  to  his  or  her  employer.  Every  employ- 
ee for  whom  a  certificate  is  in  effect  must  receive,  at  the  time  that 
wages  are  paid,  an  additional  advance  payment  of  the  earned 
income  credit.  A  certificate  of  eligibility  has  effect  only  for  one  cal- 
endar year  and  a  new  certificate  must  be  filed  annually  to  continue 
receipt  of  advance  payments. 

Treatment  of  credit  for  means-tested  programs 

The  amount  of  the  earned  income  tax  credit  is  not  treated  as 
income  for  purposes  of  determining  eligibility  for  benefits  under 
the  AFDC  program  or  for  certain  other  means-tested  programs. 
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Some  means-tested  programs,  in  particular  housing  assistance  pro- 
grams, treat  the  EITC  as  income  for  determining  eligibility  and 
benefits. 

House  bill 

Increase  in  credit 

The  House  bill  increases  the  amount  of  the  earned  income  tax 
credit  and  adjusts  the  credits  for  family  size.  Using  the  present  law 
income  breakpoints,  the  credit  and  phaseout  percentages  are  in- 
creased according  to  the  number  of  qualifying  children  of  the  indi- 
vidual as  follows: 


Number  of  children 

Credit  perce 

ntage 

Phaseout  percentage 

1  

17 

12 
15 
18 

2  

21 

3+  

25 

Supplemental  credit  for  families  with  young  children 

Under  the  House  bill  an  additional  amount  of  credit  is  provided 
to  eligible  families  that  have  a  child  under  age  6  at  the  end  of  the 
taxable  year.  Using  present  law  breakpoints  of  $6,500  and  $10,240 
(as  adjusted  for  inflation),  the  supplemental  young  child  credit  pro- 
vides an  additional  credit  percentage  of  6  percent  and  an  increased 
phaseout  percentage  of  4.25  percent. 

Eligibility 

Solely  for  purposes  of  determining  eligibility  for  the  EITC,  Feder- 
al means-tested  transfer  payments  are  treated  as  support  provided 
by  the  individual  in  meeting  the  dependency  requirement  for  the 
determination  of  a  qualifying  child.  For  example,  AFDC  payments 
received  by  a  parent  would  be  counted  as  support  provided  by  the 
parent  and  may  make  the  parent  eligible  for  the  EITC. 

Administration  of  advance  payment  certification 

Employers  are  required  to  obtain  from  all  new  employees  certifi- 
cation indicating  their  eligibility  for  advance  payments  of  the 
earned  income  tax  credit.  The  certificates  would  remain  in  effect 
until  changed.  Employers  also  are  required  to  obtain,  on  an  annual 
basis,  updated  certifications  of  advance  payment  eligibility  from 
those  employees  already  receiving  advance  EITC  payments. 

Treatment  of  credit  for  means-tested  programs 

The  House  bill  provides  that  the  amount  of  the  earned  income 
tax  credit  not  be  treated  as  income  for  purposes  of  determining  eli- 
gibility for  Federal  means-tested  programs  or  for  State  and  local 
means-tested  programs  financed  in  whole  or  in  part  with  Federal 
funds.  This  provision  is  effective  for  determinations  made  after  De- 
cember 31,  1989. 
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Effective  date 

The  provisions  are  generally  effective  for  taxable  years  beginning 
after  December  31,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

TITLE  VIII— HUMAN  RESOURCE  AND  INCOME  SECURITY 

PROVISIONS 

For  explanatory  matter  with  respect  to  Title  VIII  of  the  confer- 
ence report,  refer  to  Subtitle  C,  Title  X,  of  the  Joint  Statement  of 
Managers. 

TITLE  IX— OFFSHORE  OIL  POLLUTION  COMPENSATION 

FUND 

Senate  bill 

Title  III  of  the  Outer  Continental  Shelf  Lands  Act  Amendments 
of  1978  (OCSLAA)  establishes  the  Offshore  Oil  Pollution  Compensa- 
tion Fund  to  assist  in  clean-up  in  the  event  of  an  oil  spill  associated 
with  OCS  operations.  The  Fund  is  supported  by  a  charge  of  three 
cents  per  barrel  of  oil  produced  on  OCS  lands.  The  law  provides  for 
maintenance  of  a  threshold  balance  within  the  fund  of  $100,000,000 
and  a  ceiling  of  $200,000,000.  The  Secretary  of  Transportation  sus-  - 
pended  collection  of  payments  to  the  Fund  earlier  this  year  when 
the  balance  was  $133,300,000. 

Section  4201  of  the  Senate  amendment  amends  Title  III  of  the 
OCSLAA  to  require  maintenance  of  the  Fund  at  $200,000,000.  Re- 
imposition  of  the  three  cent  per  barrel  charge  would  occur  at  any 
time  the  balance  in  the  Fund  drops  below  that  level. 

House  bill 

The  House  bill  contains  no  comparable  provision. 
Conference  agreement 
The  House  recedes  to  the  Senate  provision. 

TITLE  X— OUTLAY  AND  REVENUE  PROVISIONS 

Subtitle  A— Social  Security  Administration,  Old-Age, 
Survivors,  and  Disability  Insurance,  and  Railroad  Retirement 

1.  Establishment  of  the  Social  Security  Administration  (SSA)  as  a 
Separate  and  Independent  Agency 

Sections  10001-10014  of  the  House  bill. 

Present  law 

a.  Status  of  agency. — SSA  is  a  component  of  the  Department  of 
Health  and  Human  Services  (HHS). 


b.  Agency  leadership  and  management. — The  Secretary  of  Health 
and  Human  Services  (HHS)  has  responsibility  for  administration  of 
the  OASDI  and  SSI  programs.  Administration  of  these  programs 
has  been  delegated  to  the  Commissioner  of  Social  Security.  The 
Commissioner  reports  only  to  the  Secretary. 

c.  Deputy  Commissioner  of  Social  Security. — Under  current  SSA 
practice,  there  are  four  deputy  commissioners  (for  management,  op- 
erations, policy  and  external  affairs,  and  programs)  and  a  chief  fi- 
nancial officer  who  serve  under  the  commissioner.  None  of  these 
are  statutory  positions.  None  of  the  deputy  commissioners  is  desig- 
nated to  serve  as  acting  commissioner  in  the  absence  of  the  Com- 
missioner. 

d.  General  counsel. — SSA  receives  legal  services  from  the  Office 
of  General  Counsel  of  HHS  through  a  component  headed  by  a 
Chief  Counsel  for  Social  Security. 

e.  Inspector  general. — The  Inspector  General  of  HHS  is  responsi- 
ble for  oversight  of  SSA. 

f.  Beneficiary  ombudsman. — No  formal  position  of  this  nature 
exists  within  SSA. 

g.  Administrative  law  judges. — The  Social  Security  Act  requires 
SSA  to  conduct  hearings  to  consider  appeals  of  SSA  decisions  by 
recipients.  These  hearings  are  conducted  by  administrative  law 
judges  (ALJs).  Although  not  required  by  law,  the  agency  follows 
the  procedures  of  the  Administrative  Procedures  Act  (APA)  with 
respect  to  the  appointment  of  ALJs  and  the  conduct  of  hearings. 
The  ALJs  are  located  organizationally  within  the  Office  of  Hear- 
ings and  Appeals,  headed  by  an  associate  commissioner  who  re- 
ports to  the  Commissioner  of  SSA. 

h.  Interim  authority  of  the  Commissioner. — No  provision. 

i.  Personnel;  budgetary  matters;  facilities  and  procurement;  seal  of 
office. — No  provision. 

j.  Transfers  and  transitional  rules. — No  provision. 

House  bill 

a.  Status  of  agency. — SSA  would  be  made  an  independent  agency 
in  the  executive  branch  of  the  Government,  with  responsibility  for 
administration  of  the  Old  Age,  Survivors,  and  Disability  Insurance 
(OASDI)  and  Supplemental  Security  Income  (SSI)  programs. 

b.  Agency  leadership  and  management. — SSA  would  be  governed 
by  a  three-member,  full-time  Board,  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate,  and  would  serve  6-year 
terms,  with  no  more  than  two  members  being  from  the  same  politi- 
cal party.  Board  members  could  be  removed  from  office  by  the 
President  only  pursuant  to  a  finding  of  neglect  of  duty  or  malfea- 
sance in  office.  The  terms  of  the  first  members  would  expire  on 
June  30,  1993;  June  30,  1995;  and  June  30,  1997. 

Recommendations  for  persons  to  serve  on  the  Board  would  be 
made  by  the  Chairmen  of  the  House  Ways  and  Means  and  the 
Senate  Finance  Committees.  A  member  may,  at  the  request  of  the 
President,  serve  for  up  to  a  year  after  the  member's  term  expires 
until  a  successor  has  taken  office.  A  member  can  be  appointed  for 
additional  terms. 

The  President  would  appoint  one  of  the  members  to  be  chairper- 
son of  the  Board  for  a  4-year  term.  The  chairperson  or  two  mem- 
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bers  could  call  a  meeting  of  the  Board  with  any  two  members  con- 
stituting a  quorum.  Any  member  alone  may  hold  a  hearing. 

Each  member  of  the  Board  would  be  compensated  at  the  rate 
provided  in  level  II  of  the  Executive  Schedule.  No  member  may 
engage  in  any  other  business,  vocation,  profession,  or  employment. 

The  Board  would: 

Govern  OASDI  and  SSI  by  regulation; 

Establish  the  Administration  and  oversee  its  efficient  and  ef- 
fective operation; 
Establish  policy  and  devise  long-range  plans; 
Appoint  an  Executive  Director  to  act  as  the  agency's  chief 
operating  officer; 

Constitute  three  members  of  a  new  7-member  Board  of 
Trustees  of  the  social  security  trust  funds,  with  the  chairper- 
son of  the  agency's  Board  serving  as  chairperson  of  the  Board 
of  Trustees  (the  Secretary  of  Labor  would  be  dropped  as  a 
member  of  the  Board  of  Trustees); 

Make  annual  budgetary  recommendations  and  defend  them 
before  the  appropriate  committees  of  each  House  of  Congress; 

Study  and  make  recommendations  to  the  Congress  and 
President  of  the  most  effective  methods  of  providing  economic 
security  through  social  insurance,  SSI,  and  related  programs 
and  matters  related  to  OASDI  and  SSI  administration; 

Provide  the  Congress  and  President  with  ongoing  actuarial 
and  other  analyses;  and 
Conduct  policy  analysis  and  research. 
The  Board  may  prescribe  rules  and  regulations.  It  may  also  es- 
tablish, alter,  consolidate,  or  discontinue  organizational  units  and 
components  of  the  agency.  Further,  it  may  assign  duties  and  dele- 
gate (or  authorize  successive  redelegations)  to  such  officers  and  em- 
ployees as  it  deems  necessary. 

An  Executive  Director  would  be  appointed  by  the  Board  to  serve 
as  the  agency's  chief  operating  officer  for  a  4-year  term  (except 
that  the  individual  first  appointed  would  serve  until  September  30, 
1995).  The  individual  may  serve  up  to  one  additional  year  until  a 
successor  has  taken  office  (at  the  request  of  the  chairperson  of  the 
Board),  and  may  be  appointed  for  additional  terms.  An  Executive 
Director  may  be  removed  from  office  before  completion  of  his  or 
her  term  only  for  cause  found  by  the  Board.  Compensation  would 
be  set  at  the  rate  provided  in  level  II  of  the  Executive  Schedule. 
The  Executive  Director  would: 

Be  the  chief  operating  officer  responsible  for  administration; 
Maintain  an  efficient  and  effective  administrative  structure; 
Implement  the  long-term  plans  of  the  Board; 
Report  annually  to  the  Board  on  the  program  costs  of 
OASDI;  make  annual  budgetary  recommendations  for  the  pro- 
gram costs  of  SSI  and  the  administrative  costs  of  SSI  and 
OASDI;  and  defend  budgetary  recommendations  before  the 
Board; 

Advise  the  Board  and  Congress  of  effects  on  administration 
of  proposed  legislative  changes; 
Serve  as  Secretary  of  the  Board  of  Trustees  (for  OASDI); 


684 


Report  to  the  Board  in  December  of  each  year,  for  transmit- 
tal to  Congress,  on  administrative  endeavors  and  accomplish- 
ments; and 

Carry  out  any  additional  duties  as  are  assigned  by  the 
Board. 

c.  Deputy  Director  of  Social  Security. — A  deputy  director  of  social 
security  would  be  appointed  by  and  serve  at  the  pleasure  of  the  Ex- 
ecutive Director. 

The  deputy  would  perform  such  duties  and  exercise  such  powers 
as  are  assigned  by  the  Executive  Director,  and  serve  as  acting  exec- 
utive director  during  the  absence  or  disability  of  the  Executive  Di- 
rector. The  deputy  would  also  serve  as  acting  executive  director  in 
the  event  of  a  vacancy  in  the  office  of  Executive  Director  unless 
the  Board  designates  another  official  to  fill  this  post.  He  or  she 
would  be  compensated  at  the  rate  provided  in  level  III  of  the  Exec- 
utive Schedule. 

d.  General  counsel — A  General  Counsel  would  be  appointed  by 
and  serve  at  the  pleasure  of  the  Board  as  SSA's  principal  legal  offi- 
cer. He  or  she  would  be  compensated  at  the  rate  provided  in  level 
IV  of  the  Executive  Schedule. 

e.  Inspector  general — An  Office  of  Inspector  General  would  be 
created  within  SSA,  to  be  headed  by  an  Inspector  General  appoint- 
ed in  accordance  with  the  Inspector  General  Act  of  1978.  He  or  she 
would  be  compensated  at  the  rate  provided  in  level  IV  of  the  Exec- 
utive Schedule. 

f  Beneficiary  ombudsman. — An  Office  of  Beneficiary  Ombuds- 
man, headed  by  a  beneficiary  ombudsman  appointed  by  the  Board, 
would  be  created  within  SSA.  The  term  of  office  would  be  5  years, 
except  for  the  first  ombudsman  whose  term  would  end  September 
30,  1995.  The  ombudsman  may  serve  up  to  one  additional  year 
until  a  successor  has  taken  office  fat  the  request  of  the  chairperson 
of  the  Board),  and  may  be  appointed  for  additional  terms.  The  om- 
budsman may  be  removed  from  office  before  completion  of  his  or 
her  term  only  for  cause  found  by  the  Board.  Compensation  would 
be  set  at  the  rate  provided  in  level  V  of  the  Executive  Schedule. 
The  beneficiary  ombudsman  would: 

Represent  the  interests  and  concerns  of  program  recipients 
within  SSA's  decision-making  process; 

Review  SSA's  policies  and  procedures  for  possible  adverse  ef- 
fects on  recipients; 

Recommend  within  SSA's  decision-making  process  changes 
in  policies  which  have  caused  problems  for  recipients; 

Help  resolve  problems  for  individual  recipients  in  unusual  or 
difficult  circumstances,  as  determined  by  the  Administration; 
and 

Represent  the  views  of  recipients  within  SSA's  decision- 
making process  in  the  design  of  forms  and  the  issuance  of  in- 
structions. 

The  Board  would  assure  that  the  Office  of  Beneficiary  Ombuds- 
man is  sufficiently  staffed  in  regional  offices,  program  centers,  and 
the  central  office. 

The  annual  report  of  the  Board  would  include  a  description  of 
the  activities  of  the  beneficiary  ombudsman. 


685 


g.  Administrative  law  judges. — An  Office  of  Chief  Administrative 
Law  Judge,  headed  by  a  chief  ALJ  appointed  by  the  Board,  would 
be  created  within  SSA  to  administer  the  affairs  of  SSA's  ALJs  in  a 
manner  so  as  to  ensure  that  hearings  and  other  business  are  con- 
ducted in  accordance  with  applicable  law  and  regulations.  The 
chief  ALJ  would  report  directly  to  the  Board. 

Notwithstanding  any  other  provision  of  law,  insofar  as  the  re- 
quirements of  section  205  of  the  Social  Security  Act  apply  to  ad- 
ministrative appeal  hearings  under  the  Social  Security  Act,  such 
hearings  would  be  conducted  by  administrative  law  judges  in  the 
independent  agency  under  procedures  established  by  the  Board 
acting  as  delegates  of  the  Board  or  of  the  Secretary  of  HHS  as  ap- 
propriate. The  Board  would  be  required  to  consult  with  the  Secre- 
tary of  HHS  on  changes  in  procedures  affecting  such  appeals.  This 
provision  would  mean  that  certain  hearings  relating  to  Medicare 
would  continue  to  be  heard  by  SSA  Administrative  Law  Judges. 

The  Secretary  of  HHS  fin  consultation  with  the  Board)  and  GAO 
would  be  required  to  report  to  the  House  Ways  and  Means  and 
Senate  Finance  Committees  by  July  1,  1992,  on  the  appropriateness 
of  maintaining  this  arrangement  for  appeal  hearings, 

h.  Interim  authority  of  the  Commissioner, — The  President  would 
be  required  to  nominate  appointments  to  the  Board  not  later  than 
April  1,  1990.  If  all  members  of  the  Board  are  not  in  office  by  July 
1,  1990,  the  person  then  serving  as  Commissioner  of  Social  Security 
would  continue  to  serve  as  head  of  SSA.  assuming  the  powers  and 
duties  of  the  Board  and  the  Executive  Director. 

i  Personnel;  budgetary  matters:  facilities  and  procurement:  seal  of 
office. — The  Board  would  appoint  additional  officers  and  employees 
as  it  deems  necessary  'with  compensation  fixed  in  accordance  with 
title  5  of  the  U.S.  Code),  except  as  otherwise  provided  by  law.  and 
could  procure  services  of  experts  and  consultants.  The  Director  of 
the  Office  of  Personnel  Management  (OPM)  would  be  required  to 
give  SSA  an  allotment  of  Senior  Executive  Service  'SESj  positions 
that  exceeds  the  number  authorized  for  SSA  immediately  before 
enactment  of  this  Act  to  the  extent  a  larger  number  is  specified  in 
a  comprehensive  work  plan  developed  by  the  Board.  The  total 
number  of  such  positions  could  not  be  reduced  at  any  time  below 
the  number  SSA  held  immediately  before  enactment  of  this  Act. 

SSA  also  would  be  authorized  6  additional  positions  at  level  IV 
and  6  additional  positions  at  level  V  of  the  Executive  Schedule  (i.e., 
beyond  those  provided  for  the  Inspector  General  and  Beneficiary 
Ombudsman 

On  a  demonstration  basis  'as  soon  as  practicable  after  June  30, 
1990s  the  Board  and  the  Director  of  OPM  would  be  required  to  im- 
plement one  or  more  projects  'after  consultation  with  the  affected 
personnel  and  their  union  representatives): 

Permitting  the  Board  to  hire  technical  and  professional  em- 
ployees without  regard  to  the  appointment  and  classification 
criteria  and  GS  pay  rates  contained  in  title  5  of  the  U.S.  Code 
as  it  pertains  to  appointments  'but  not  to  permit  pay  rates 
above  level  IV  of  the  Executive  Schedule  '  and  chapter  51  and 
subchapter  III  of  chapter  53  of  that  title;  and 

Delegating  functions  to  the  Board  relating  to  recruitment 
and  examination  programs  for  entry-level  positions,  and  ciassi- 
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fication  and  standards  development  systems  and  pay  ranges  for 
those  jobs.  The  Comptroller  General  would  be  required  to 
evaluate  the  readiness  of  the  Board  to  assume  permanent  and 
full  authority  over  these  personnel  functions  and  report  to  the 
House  Ways  and  Means  and  Senate  Finance  Committees  by 
June  30,  1994. 

On  a  demonstration  basis  (as  soon  as  practicable  after  June  30, 
1990),  the  Board  and  the  Administrator  of  GSA  would  be  required 
to  implement  one  or  more  projects  delegating  GSA  functions  to  the 
Board  for  acquisition,  operation,  and  maintenance  of  SSA  facilities 
fGSA  would  retain  authority  over  SSA's  procurement  and  mainte- 
nance of  telecommunications  and  automatic  data  processing  equip- 
ment and  services;.  The  Comptroller  General  would  be  required  to 
evaluate  the  readiness  of  the  Board  to  assume  permanent  and  full 
authority  over  these  facilities  management  functions  and  report  to 
the  House  Ways  and  Means  and  Senate  Finance  Committees  by 
June  30,  1994. 

Appropriation  requests  for  SSA  would  be  based  on  staffmg  and 
personnel  requirements  set  out  in  periodically-revised  comprehen- 
sive work  plans  developed  by  the  Board.  The  amounts  appropriated 
would  be  apportioned  for  the  entire  period  covered  by  the  appro- 
priations act  by  the  Office  of  Management  and  Budget  without  re- 
striction or  deduction  ^except  that  funds  for  contingency  purport 
would  be  apportioned  only  upon  the  occurrence  of  the  stipulated 
contingency;. 

The  Board  would  create  a  Seal  of  Office  for  SSA,  and  judicial 
notice  would  be  taken  of  it. 

j.  Transfers  and  transitional  rules, — Appropriate  allocations  of 
personnel  and  assets  (as  determined  by  the  Board  in  consultation 
with  the  Secretary  of  HHSj  would  be  transferred  from  HHS  to 
SSA,  and  all  orders,  determinations,  rules,  regulations,  permits, 
contracts,  collective  bargaining  agreements,  recognitions  of  labor 
organizations,  certificates;  licenses,  and  privileges  in  effect  at  SSA 
at  the  time  of  the  transition  would  remain  in  force  at  the  agency 
until  their  expiration  or  modification  in  accordance  with  law.  The 
transfer  would  not  cause  any  full-time  or  part-time  employee  to  be 
reduced  in  grade  or  compensation  for  one  year  after  the  transition, 
nor  would  the  change  alter  any  pending  proceedings  before  the 
Secretary,  suits,  or  penalties. 

Effective  date 

In  general,  the  provision  would  take  effect  July  1,  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

2.  Statement  of  Liabilities  of  the  OASDI  Trust  Funds 
Section  10041  of  the  House  bill. 
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Present  law 

Section  201(c)  of  the  Social  Security  Act  requires  the  Trustees  to 
report  annually  on  the  '  'actuarial  status  of  the  Trust  Funds."  An 
actuarial  opinion  by  the  Chief  Actuary  of  SSA  is  required  certify- 
ing that  the  techniques  and  methodologies  used  are  generally  ac- 
cepted within  the  actuarial  profession  and  that  the  assumptions 
used  and  the  resulting  actuarial  estimates  are  reasonable.  By  prac- 
tice, Trustees'  reports  have  included  long-range  projections  of 
income,  outgo,  the  size  of  the  Trust  Funds  over  a  75-year  period, 
and  the  overall  average  actuarial  balance  of  the  system  covering 
25,  50,  and  75-year  periods  into  the  future,  expressed  as  percent- 
ages of  taxable  payroll.  Recently,  the  projected  actuarial  balance  of 
the  system  has  been  calculated  using  '  'present  values"  of  taxable 
payroll,  income,  and  outgo.  Although  the  Trustees'  reports  have  in- 
cluded dollar-denominated  projections  of  income  and  outgo,  and  the 
size  of  the  Trust  Funds  for  selected  years  in  the  future,  they  have 
not  shown  the  actuarial  balance  of  the  system  in  measures  other 
than  as  percentages  of  taxable  payroll. 

House  bill 

Generally,  requirements  for  determining  the  '  'actuarial  status  of 
the  Trust  Funds"  would  be  defined  in  the  law  using  projection  peri- 
ods (25,  50,  and  75  years),  measures,  and  criteria  similar  to  those 
used  under  current  practice.  In  addition,  the  actuarial  analysis  con- 
tained in  the  annual  Trustees'  reports  would  include  a  measure  of 
the  present  value  of  the  actuarial  balance  of  the  system  calculated 
in  dollar-denominated  terms  (in  addition  to  percentage  of  taxable 
payroll). 

For  purposes  of  the  analysis,  the  language  defines  "present  value 
actuarial  balance  for  a  Trust  Fund"  over  a  period  of  calendar  years 
to  be  "the  difference  between  (i)  the  sum  of  the  actuarial  present 
value  of  expected  future  income  to  the  Trust  Fund  during  the 
period  and  the  assets  of  the  Trust  Fund  at  the  beginning  of  the 
period  and,  (ii)  the  actuarial  present  value  of  expected  future  dis- 
bursements from  the  Trust  Fund  during  the  period." 

Effective  date 

Applies  to  Trustees'  reports  required  beginning  with  the  year 
1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

3.  Elimination  of  Dependency  Test  Applicable  to  Certain  Adopted 

Children 

Section  10051  of  the  House  bill. 

Present  law 

A  child  adopted  before  a  worker  becomes  entitled  to  retirement 
or  disability  benefits  is  eligible  for  child's  insurance  benefits.  A 
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child  (other  than  the  worker's  stepchild)  adopted  after  a  worker's 
entitlement  is  ineligible  for  social  security  benefits  unless  he  or  she 
was  living  with  the  worker,  and  dependent  upon  the  worker  for 
one-half  of  his  or  her  support,  for  the  year  prior  to  the  worker's 
entitlement. 

House  bill 

A  minor  child  adopted  after  a  worker  becomes  entitled  to  retire- 
ment or  disability  benefits  would  be  eligible  for  child's  benefits  re- 
gardless of  whether  he  or  she  was  living  with  and  dependent  upon 
the  worker  prior  to  the  worker's  entitlement. 

Effective  date 

Applies  with  respect  to  benefits  payable  for  months  after  Decem- 
ber 1989,  but  only  on  the  basis  of  applications  filed  on  or  after  Jan- 
uary 1,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  follows  the  House  provision. 

4-  Clarification  of  Rules  Governing  Taxation  Under  FICA  and 
SECA  of  Individuals  of  Certain  Religious  Faiths 

Section  10052  of  the  House  bill. 

Present  law 

Self-employed  workers  may  claim  an  exemption  from  social  secu- 
rity coverage  if  (a)  they  are  members  of  a  religious  sect  or  division 
that  is  conscientiously  opposed  to  the  acceptance  of  public  or  pri- 
vate insurance  benefits,  (b)  they  have  waived  all  benefits  under 
social  security  and  medicare,  (c)  the  sect  or  division  has  been  in  ex- 
istence since  December  31,  1950,  and  (d)  the  sect  or  division  pro- 
vides for  the  care  of  its  dependent  members.  In  addition,  in  cases 
where  a  self-employed  individual  has  employees  and  both  employer 
and  employee  meet  the  conditions  described  above,  the  employee 
may  claim  an  exemption  from  social  security  coverage.  This  option- 
al exemption  applies  to  both  the  employer  and  employee  portions 
of  the  social  security  tax.  However,  individuals  who  are  employed 
by  a  church  for  church-controlled  organization),  but  are  treated  as 
self-employed  under  a  separate  provision  of  law,  may  not  claim  the 
exemption  from  social  security  coverage. 

House  bill 

The  religious  exemption  would  be  extended  in  two  ways.  First,  it 
would  be  available  to  employees  of  partnerships  in  which  each 
partner  holds  a  religious  exemption  from  social  security  coverage. 
Second,  it  would  be  available  to  workers  in  churches  and  church- 
controlled  nonprofit  organizations  who  are  treated  as  self-employed 
because  the  employing  church  or  organization  had  exercised  its 
option  not  to  pay  the  employer  portion  of  the  social  security  tax. 
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Effective  date 

The  change  in  the  exemption  pertaining  to  partnership  arrange- 
ments would  be  effective  as  if  included  in  the  Technical  and  Mis- 
cellaneous Revenue  Act  of  1988.  The  change  in  the  exemption  per- 
taining to  employees  of  church  organizations  would  be  effective  for 
tax  years  beginning  on  or  after  January  1,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  provision. 

5.  Prohibition  Against  Termination  of  Coverage  of  U.S.  Citizens  and 
Residents  Employed  Abroad  by  a  Foreign  Affiliate  of  an  Ameri- 
can Employer 

Section  10053  of  the  House  bill. 
Present  law 

U.S.  citizens  and  residents  employed  abroad  by  a  foreign  affiliate 
of  an  American  employer  are  covered  by  social  security  at  the 
option  of  the  employer  through  an  agreement  between  the  employ- 
er and  the  Secretary  of  the  Treasury.  The  employer  can  terminate 
this  coverage  by  giving  2  years  advance  notice  after  the  agreement 
has  been  in  effect  for  at  least  8  years. 

House  bill 

American  employers'  option  to  terminate  social  security  coverage 
of  workers  in  their  foreign  affiliates  would  be  eliminated. 

Effective  date 

Applies  with  respect  to  any  coverage  agreement  in  effect  on  or 
after  June  15,  1989,  for  which  there  is  no  notice  of  termination  in 
effect  on  this  date. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  provision. 

6.  Work  Incentives  for  Certain  Adult  Disabled  Children 
Sections  10061-10064  of  the  House  bill. 
Present  law 

a.  Benefits  for  those  attempting  to  work. — Disabled  social  security 
beneficiaries  who  attempt  to  work  are  provided  with  a  trial  work 
period  of  up  to  9  months,  during  which  earnings  cause  no  reduction 
in  their  benefits.  By  regulation,  months  which  count  toward  com- 
pletion of  this  trial  work  period  are  those  in  which  a  beneficiary 
earns  $75  or  more.  If  the  Secretary  determines  that  a  beneficiary  is 
engaging  in  Substantial  Gainful  Activity  (SGA)  in  the  month  fol- 
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lowing  completion  of  the  trial  work  period,  benefits  are  suspended 
two  months  later.  (SGA  is  currently  defined  by  regulation  as  earn- 
ings of  S300  per  month.  However,  the  Secretary  published  a  Notice 
of  Proposed  Rulemaking  in  July  1989  announcing  that  it  would  be 
raising  SGA  to  S500  per  month,  effective  in  January  1990.  In  addi- 
tion, the  $75  trigger  point  for  a  month  of  trial  work  would  be 
raised  to  $200 J 

At  the  end  of  the  trial  work  period,  individuals  who  continue  to 
have  a  disabling  impairment  enter  a  36-month  Extended  Period  of 
Eligibility  rEPE;.  During  this  period,  benefits  are  suspended,  except 
that  they  can  be  reinstated  without  the  need  for  a  new  application 
and  disability  determination  for  any  month  in  which  earnings  drop 
below  SGA.  Medicare  coverage  continues  for  a  minimum  of  39 
months,  or  a  minimum  of  3  months  past  the  end  of  the  EPE. 

b.  Extended  period  for  reapplication  for  Medicare. — In  general, 
disabled  beneficiaries  who  have  completed  an  extended  period  of 
entitlement  and  continue  to  work  are  technically  no  longer  entitled 
to  social  security  benefits — their  entitlement  has  ceased.  However, 
if  they  have  a  disabling  impairment  during  the  following  5-year 
period  ri.e.,  after  their  entitlement  ceases;  and  their  earnings  fall 
below  SGA,  they  can  reapply  for  benefits  and  return  to  the  disabil- 
ity rolls  without  being  subject  to  the  5-month  waiting  period  for 
cash  benefits  and  the  24-month  waiting  period  for  medicare  bene- 
fits that  are  otherwise  required  for  all  newly  disabled  beneficiaries. 
Former  disabled  beneficiaries  can  reapply  after  this  period  but  are 
again  subject  to  a  5-month  waiting  period  for  cash  benefits  and, 
unless  the  impairment  for  the  new  period  of  disability  is  the  same 
as  for  directly  related  to;  the  impairment  in  the  previous  period,  to 
a  new  24-month  medicare  waiting  period. 

DACs  are  subject  to  different  reapplication  requirements.  They 
can  reapply  without  waiting  periods  for  cash  benefits  <DACs  are 
never  subject  to  a  waiting  period  for  such  benefits;  and  medicare 
benefits  during  a  7-year  period  following  cessation  of  their  entitle- 
ment. However,  after  this  period,  they  can  apply  for  DI  benefits 
only  on  the  basis  of  their  own  work  records  (Le.,  they  cannot  rees- 
tablish their  eligibility  as  DACs;. 

House  bill 

a.  New  partial  benefits  system  for  those  attempting  to  work. — For 
Disabled  Adult  Child  CDAC;  beneficiaries  the  trial  work  period  and 
EPE  would  be  replaced  with  a  system  that  gradually  reduces  bene- 
fits as  earnings  increase.  Under  this  system,  $85  per  month  in 
earnings  plus  impairment-related  work  expenses  would  be  disre- 
garded in  determining  monthly  benefits.  For  earnings  in  excess  of 
these  disregarded  amounts,  benefits  would  be  reduced  SI  for  each 
additional  $2  earned.  For  DACs  who  also  are  entitled  to  DI  benefits 
based  on  their  own  work  record,  the  entire  amount  of  benefits  they 
receive  ri.e.,  both  the  DAC  and  DI  portions;  would  be  subject  to  this 
system  of  partial  benefit  payments.  This  system  would  continue  so 
long  as  the  DACs  disabling  impairment  continues.  Medicare  cover- 
age would  continue  for  a  minimum  of  48  months  past  the  first 
month  in  which  the  individual  engages  in  SGA. 

The  provision  would  not  apply  to  DACs  who  (1)  are  disabled  by 
reason  of  blindness  or  (2)  those  entitled  to  benefits  in  June  1990 
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who  have  attempted  to  work  but  whose  earnings  have  not  reached 
SGA. 

b.  Extended  period  for  reapplication  for  Medicare. — During  the  5- 
year  period  following  termination  of  medicare  benefits,  DACs  who 
have  a  disabling  impairment  and  whose  earnings  fall  below  SGA 
could  reapply  for  medicare  without  being  subject  to  a  new  24- 
month  waiting  period  and  would  continue  to  receive  medicare  so 
long  as  their  earnings  remain  below  SGA.  (During  this  period  they 
potentially  could  move  in  and  out  of  medicare  coverage  status.) 
After  this  5-year  period,  they  also  could  reapply  for  medicare  if 
their  earnings  fell  below  SGA  and  they  became  or  remained  im- 
paired. If  their  impairment  were  the  same  as  (or  directly  related 
to)  the  original  impairment,  a  new  24-month  waiting  period  would 
not  have  to  be  met;  otherwise,  it  would.  Months  counting  toward 
completion  of  this  new  waiting  period  would  be  those  in  which  the 
individual  received  a  DI  benefit. 

The  provision  would  not  apply  to  DACs  who  (1)  are  disabled  by 
reason  of  blindness  or  (2)  those  entitled  to  benefits  in  June  1990 
who  have  attempted  to  work  but  whose  earnings  have  not  reached 
SGA. 

Effective  date 

Generally,  applies  to  benefits  for  months  after  June  1990.  For 
DAC  beneficiaries  engaged  in  trial  work  for  2  consecutive  months 
as  of  June  1990,  the  provision  would  take  effect  beginning  with  the 
month  following  such  period  of  consecutive  months  of  trial  work. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

7.  Continuation  of  Disability  Benefits  During  Appeal 
Section  10071  of  the  House  bill. 
Present  law 

A  DI  beneficiary  who  is  determined  to  be  no  longer  disabled  may 
appeal  the  determination  sequentially  through  three  appellate 
levels  within  SSA:  (1)  a  reconsideration,  usually  conducted  by  the 
State  disability  determination  service  that  rendered  the  initial  un- 
favorable determination;  (2)  a  hearing  before  a  SSA  administrative 
law  judge  (ALJ);  and  (3)  a  review  by  a  member  of  SSA's  Appeals 
Council. 

The  beneficiary  has  the  option  of  having  his  or  her  benefits  con- 
tinued on  an  interim  basis  through  the  hearing  stage  of  appeal.  If 
the  earlier  unfavorable  determinations  are  upheld  by  the  ALJ,  the 
benefits  are  subject  to  recovery  by  the  agency.  (If  an  appeal  is 
made  in  good  faith,  recovery  may  be  waived.)  Medicare  eligibility  is 
also  continued,  but  medicare  benefits  are  not  subject  to  recovery. 

PX.  98-460  provided  interim  benefits  through  the  hearing  stage 
on  a  temporary  basis.  This  provision  was  subsequently  extended, 
most  recently  by  the  Technical  and  Miscellaneous  Revenue  Act  of 
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1988  (which  applies  to  appeals  of  termination  decisions  made  on  or 
before  December  31,  1989).  Under  this  latest  extension,  payments 
may  continue  through  June  30,  1990  (i.e.,  through  the  July  1990 
check). 

House  bill 

The  current  provision  permitting  the  payment  of  benefits  upon 
appeal  through  the  hearing  stage  would  be  made  permanent. 

Effective  date 

Applies  to  unfavorable  decisions  made  on  or  after  January  1, 
1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  provides  a  one-year  extension  of  the 
provision. 

8.  Elimination  of  Carryover  Reduction  in  Retirement  and  Disability 
Benefits  Due  to  Receipt  of  Widows  or  Widowers  Benefits  Before 
Attaining  Age  62 

Section  10072  of  the  House  bill. 

Present  law 

If  a  widow(er)  receives  actuarially  reduced  benefits  before  age  62 
and  then  applies  for  retirement  or  disability  benefits,  the  new  ben- 
efit is  subject  to  a  "carryover"  reduction.  This  reduction  reflects 
the  fact  that  social  security  benefits  were  already  being  paid  at  a 
reduced  rate  before  the  beneficiary  filed  for  retirement  or  disability 
benefits.  The  widow(er)  receives  the  retirement  or  disability  benefit 
reduced  by  the  carryover  reduction,  plus  any  additional  widow(er)'s 
benefit  necessary  to  bring  the  total  benefit  amount  up  to  the  level 
of  the  widow(er)'s  benefit  if  it  is  larger  than  the  retirement  or  dis- 
ability benefit.  Since  the  widow(er)'s  benefit  in  most  cases  is  larger 
than  the  retirement  or  disability  benefit,  the  carryover  reduction 
usually  has  no  effect  on  the  total  benefit  received. 

House  bill 

The  widow(er)'s  carryover  reduction  would  be  eliminated,  i.e.,  the 
retirement  or  disability  benefit  received  by  a  widow(er)  would  not 
be  subject  to  a  carryover  reduction. 

Effective  date 

Applies  to  retirement  benefits  of  individuals  who  attain  age  62 
on  or  after  January  1,  1990.  Applies  to  disability  benefits  of  individ- 
uals who  both  attain  age  62  and  become  disabled  on  or  after  Janu- 
ary 1,  1990. 

Senate  amendment 
No  provision. 
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Conference  agreement 
The  conference  agreement  includes  the  House  provision. 

9.  Modification  of  Preeffectuation  Review  Requirement  Applicable 
to  Disability  Insurance  Cases 

Section  10073  of  the  House  bill. 

Present  law 

The  Social  Security  Amendments  of  1980  require  the  Secretary  of 
HHS  to  review  65  percent  of  favorable  disability  determinations 
made  by  State  Disability  Determination  Services  (DDSs)  before  the 
decision  becomes  effective.  The  review  applies  to  favorable  deci- 
sions on  initial  claims,  reconsiderations,  and  continuing  disability 
investigations. 

House  bill 

The  Secretary  would  be  required  to  review  50  percent  of  DDS  al- 
lowances and  25  percent  of  continuances.  The  50  percent  require- 
ment would  apply  both  to  initial  claims  and  reconsiderations.  To 
the  extent  feasible,  the  reviews  would  focus  on  allowances  and  con- 
tinuances that  are  likely  to  be  incorrect. 

Effective  date 

Applies  to  DDS  determinations  made  in  FY  1990  and  thereafter. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

10.  Recovery  ofOASDI  Overpayments  by  Means  of  Reduction  in  Tax 

Refunds 

Section  10074  of  the  House  bill. 

Present  law 

A  federal  agency  that  is  owed  a  past-due,  legally  enforceable 
debt,  other  than  a  social  security  overpayment,  can  collect  it  by 
having  the  Internal  Revenue  Service  (IRS)  withhold  or  reduce  the 
debtor's  income  tax  refund.  To  recover  a  debt  through  the  tax 
system,  the  agency  to  which  it  is  owed  must: 

(a)  notify  the  individual  of  its  intention  to  recover  the  debt 
through  the  tax  system; 

(b)  provide  the  individual  with  at  least  60  days  to  present 
evidence  that  all  or  part  of  the  debt  is  not  past-due  or  not  le- 
gally enforceable;  and 

(c)  consider  any  evidence  presented  by  the  individual  and 
make  a  final  determination  that  the  debt  is  in  fact  owed  and 
legally  enforceable. 

After  the  agency  notifies  IRS  of  its  final  determination,  IRS  re- 
duces the  amount  of  the  individual's  income  tax  refund  (if  any); 
pays  this  amount  to  the  agency;  and  notifies  the  individual  of  the 
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amount  by  which  the  tax  refund  has  been  reduced  to  repay  the 
debt. 

House  bill 

SSA  would  be  permitted  to  recover  social  security  overpayments 
from  former  beneficiaries  (individuals  not  currently  receiving  bene- 
fits; through  arrangements  with  the  IRS  to  offset  the  individual's 
tax  refund.  Notice  of  the  recovery  action  would  be  given  to  all  par- 
ties involved  in  a  joint  return  of  how  to  protect  the  refund  of  any 
individual  not  involved  in  the  overpayment.  The  amounts  recov- 
ered in  this  manner  would  be  credited  to  the  appropriate  social  se- 
curity trust  fund. 

Effective  date 

The  provision  would  take  effect  January  1,  1990  and  would 
remain  in  effect  as  long  as  the  existing,  government-wide  offset  re- 
mains in  effect  ^currently,  until  January  10,  1994;. 

Senate,  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

11.  Exemption  of  Certain  Aliens  Receiving  Amnesty  Unsler  the  Im- 
migration Reform  and  Control  Act  From  Liability  for  Mis  report- 
ing of  Earnings  or  Misuse  of  Social  Security  Account  Numbers  or 
Social  Security  Cards 

Section  10075  of  the  House  bill. 

Present  law 

The  use  of  a  false  social  security  number  or  card  or  the  misre- 
porting  of  earnings  covered  by  social  security,  with  intent  to  de- 
ceive, is  a  felony  under  section  208  of  the  Social  Security  Act,  pun- 
ishable by  a  maximum  cash  penalty  of  up  to  $250,000,  and  up  to  o 
years  imprisonment.  The  Immigration  Reform  and  Control  Act  of 
1986  (IRCA)  extended  amnesty  and  the  opportunity  to  obtain  legal 
status  to  certain  aliens  who  had  been  resident  and  working  in  the 
U.S.  for  a  substantial  period  of  time.  However,  persons  legalized 
under  IRCA  are  still  subject  to  prosecution  for  use  of  a  false  social 
security  number  or  card  under  section  208. 

House  bill 

Aliens  who  applied  for  and  were  granted  legal  status  under 
IRCA  and  section  902  of  the  Foreign  Relations  Authorizations  Act 
for  Fiscal  Years  1989  and  1990  would  not  be  prosecuted  for  certain 
violations  of  section  208  of  the  Social  Security  Act.  These  violations 
are:  d)  having  used  a  false  social  security  number  or  card  with 
intent  to  deceive;  and  (2j  having  misreported  earnings  with  intent 
to  deceive. 

The  provision  would  not  apply  to  those  individuals  whose  viola- 
tions consisted  of:  Qj  selling  a  card  that  is  or  purports  to  be  a  social 
security  card  issued  by  the  Secretary;  (2)  possessing  a  social  securi- 
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ty  card  with  intent  to  sell  it;  and  (3)  counterfeiting  a  social  security 
card  with  intent  to  sell  it. 

Effective  date 

Applies  to  cases  of  misuse  alleged  to  have  occurred  prior  to  30 
days  after  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

12.  Adjustments  in  the  Retirement  Test  Exempt  Amount  for  Those 

Age  65-69 

Section  10076  of  the  House  bill. 

Present  law 

In  1989,  social  security  beneficiaries  age  65-69  who  earn  more 
than  $8,880  in  annual  wages  or  self-employment  income  incur  a  re- 
duction in  their  benefits.  Beneficiaries  under  age  65  incur  a  reduc- 
tion when  their  earnings  exceed  $6,480.  For  each  $2  of  earnings  in 
excess  of  these  amounts,  social  security  benefits  are  reduced  by  $1. 
These  exempt  amounts  are  automatically  adjusted  each  year  to  re- 
flect the  change  in  the  average  wage  in  the  economy.  Beneficiaries 
age  70  and  older  can  earn  any  amount  without  incurring  a  reduc- 
tion in  benefits. 

Beginning  in  1990,  the  reduction  for  workers  age  65-69  will 
change  from  a  $1  loss  in  benefits  for  each  $2  of  earnings  over  the 
exempt  amount  to  a  $1  loss  in  benefits  for  each  $3  of  earnings  (no 
change  in  the  reduction  rate  will  occur  for  those  under  age  65). 

The  exempt  amount  for  those  age  65-69  will  be  $9,360  in  1990 
and  is  projected  to  be  $9,840  in  1991. 

House  bill 

The  exempt  amount  for  beneficiaries  age  65-69  would  be  raised 
$360  in  1990  and  an  additional  $240  in  1991  above  the  levels  that 
would  occur  under  the  automatic  procedure.  Together,  the  two  in- 
creases would  result  in  a  $600  ad  hoc  adjustment  to  the  exempt 
amounts.  The  resulting  exempt  amounts  would  be  $9,720  in  1990 
and  a  projected  $10,440  in  1991.  Automatic  increases  of  the  exempt 
amounts  in  future  years  would  be  calculated  based  on  inclusion  of 
these  ad  hoc  increases. 

CBO  would  be  required  to  study:  (a)  the  distribution  of  benefit  in- 
creases by  various  earnings  categories  resulting  from  the  elimina- 
tion of,  or  alternative  increases  in,  the  retirement  test,  (b)  the 
impact  on  the  OASI  trust  fund  of  such  alternatives,  and  (c)  the 
impact  on  labor  force  participation  of  such  alternatives. 

Effective  date 

Applies  to  taxable  years  ending  after  1989.  The  study  would  be 
due  April  1,  1990. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

IS.  Increase  in  the  Special  Minimum  Benefit 
Section  10077  of  the  House  bill. 
Present  law 

A  "special  minimum"  social  security  benefit  is  available  to  work- 
ers who  have  many  years  of  work  at  modest  wages.  The  amount  of 
this  benefit  is  determined  by  an  alternative  benefit  computation 
procedure  that  calculates  the  benefit  based  on  the  number  of  years 
of  significant  earnings,  rather  than  on  average  lifetime  earnings.  It 
applies  in  cases  where  this  computation  procedure  results  in  a 
higher  benefit  than  that  which  would  be  derived  under  the  regular 
social  security  benefit  computation  rules. 

The  special  minimum  benefit  is  computed  by  multiplying  the 
number  of  years  of  special  minimum  coverage  by  a  base  amount. 
However,  only  those  years  in  excess  of  10  and  up  to  30  can  be  mul- 
tiplied by  the  base  amount  (e.g.,  if  an  individual  has  30  years  of 
coverage  toward  the  special  minimum,  only  20  of  these  years  can 
be  multiplied  by  the  base  amount  to  determine  the  benefit 
amount).  In  1989,  the  base  amount  is  S20.90.  In  1990,  it  be  S21.88. 
(A  new  base  amount  is  not  actually  promulgated  by  the  Secretary 
each  year;  rather,  the  base  amounts  used  in  this  description  are  de- 
rived from  the  table  of  special  minimum  benefit  amounts  published 
by  the  Secretary  each  year.  This  table  was  established  using  the 
1979  base  amount,  $11.50,  and  the  benefit  amounts  are  updated 
each  year  by  the  social  security  cost-of-living  adjustment.;  In  1990, 
a  worker  with  30  years  of  coverage  would  be  eligible  for  S437.60  per 
month. 

For  the  period  1937-1950,  an  individual's  years  of  coverage 
toward  the  special  minimum  are  determined  by  di\4ding  the  total 
amount  of  wages  or  self -employment  income  credited  in  that  period 
by  S900,  although  the  number  of  years  of  coverage  awarded  cannot 
exceed  14.  For  later  years,  an  individual  qualifies  for  a  year  of  cov- 
erage for  each  year  in  which  earnings  meet  or  exceed  a  minimum 
amount  specified  in  law.  For  the  years  1951-1978,  the  minimum 
amount  is  25  percent  of  the  taxable  earnings  base  for  that  year. 
For  years  after  1978,  the  minimum  amount  is  25  percent  of  the 
''old-law"  taxable  earnings  base  for  that  year  (Le.,  the  hypothetical 
earnings  base  that  would  be  in  effect  if  the  ad  hoc  increases  in  the 
base  enacted  in  1977  were  disregarded;.  In  1989,  the  amount  of 
earnings  required  for  a  year  of  coverage  toward  the  special  mini- 
mum is  $8,925.  In  1990,  it  will  be  $9,375. 

House  bill 

The  special  minimum  benefit  base  amount  would  be  increased, 
and  the  minimum  amount  of  earnings  needed  to  qualify  for  a  year 
of  coverage  toward  the  special  minimum  would  be  reduced. 
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The  special  minimum  base  amount  would  be  increased  in  1990  by 
$1.70— raising  it  from  $21.88  to  $23.58.  Thus,  in  1990,  the  benefit 
for  a  worker  with  30  years  of  coverage  would  be  $471.60  per  month. 
As  under  current  law,  the  special  minimum  benefit  amounts  as  in- 
creased by  this  provision  would  be  subject  to  future  increases  based 
on  cost-of-living  adjustments. 

The  amount  of  earnings  needed  to  qualify  for  a  year  of  coverage 
toward  the  special  minimum  would  be  reduced  from  25  percent  to 
15  percent  of  the  "old  law"  taxable  earnings  base.  In  1990,  the  min- 
imum amount  of  earnings  would  be  $5,625,  rather  than  $9,375 
under  present  law. 

Medicaid  eligibility  would  be  continued  for  those  individuals  who 
might  otherwise  lose  it  as  a  result  of  the  higher  special  minimum 
benefit. 

Effective  date 

The  higher  benefit  amounts  would  become  effective  with  respect 
to  benefits  for  months  after  December,  1989.  The  reduction  in  the 
amount  of  earnings  needed  to  qualify  for  a  year  of  coverage  under 
the  special  minimum  would  become  effective  for  years  of  coverage 
earned  after  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

IJf.  Elimination  of  Eligibility  for  Retroactive  Benefits  for  Certain 
Individuals  Eligible  for  Reduced  Benefits 

Section  10078  of  the  House  bill. 

Social  security  retirement  and  survivor  benefits  can  be  paid  for 
up  to  6  months  prior  to  the  month  of  application  if  the  applicant 
were  otherwise  eligible  for  benefits  during  that  period.  Benefits 
based  on  disability  can  be  paid  for  up  to  12  months  prior  to  the 
month  of  application. 

However,  retroactive  benefits  generally  cannot  be  paid  if  doing 
so  would  cause  a  reduction  in  future  monthly  benefits  (i.e.,  it  would 
effectively  mean  that  an  individual  would  be  filing  for  "early  re- 
tirement," in  which  case  an  actuarial  reduction  in  benefits  is  re- 
quired). For  example,  if  a  retroactive  application  for  retirement 
benefits  were  to  cause  a  retiree's  initial  entitlement  month  to  fall 
before  the  individual  reached  age  65,  no  retroactive  benefits  can  be 
paid  for  the  months  prior  to  age  65.  There  are  four  exceptions  to 
this  rule  which  permit  payment  of  retroactive  benefits  even  though 
it  causes  an  actuarial  reduction  in  benefits: 

(a)  if  an  individual  has  dependents  who  would  be  entitled  to 
unreduced  benefits  during  the  retroactive  period; 

(b)  if  an  individual  has  excess  earnings  under  the  social  secu- 
rity retirement  test  (i.e.,  earnings  above  the  exempt  amounts) 
that  could  be  charged  off  against  benefits  for  months  prior  to 
the  month  of  application; 
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(c)  if  an  individual  is  applying  for  widowfer/s  or  surviving  di- 
vorced spouse's  benefits  on  the  basis  of  disability  for  months 
prior  to  reaching  age  60  (this  exception  is  now  inoperative  be- 
cause benefits  are  no  longer  further  reduced  for  entitlements 
commencing  prior  to  age  60j;  or 

(d)  if  a  widowferj  is  applying  for  survivor  benefits  for  the  pre- 
ceding month  and  the  death  of  his  or  her  spouse  occurred  in 
that  month. 

House  bill 

Eligibility  for  retroactive  benefits  would  be  eliminated  for  2  cate- 
gories of  individuals  eligible  for  actuarially  reduced  benefits: 

(&)  individuals  who  have  dependents  who  would  be  entitled 
to  unreduced  benefits  during  the  retroactive  period;  and 

Odj  individuals  who  have  excess  earnings  under  the  social  se- 
curity retirement  test  (Le.,  earnings  above  the  exempt 
amounts;  that  could  be  charged  off  against  benefits  for  months 
prior  to  the  month  of  application. 

Effective  date 

Applies  with  respect  to  applications  for  benefits  filed  on  or  after 
January  1,  1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

15.  Treatment  of  Employer-Paid  Life  Insurance  Premiums  Under 
the  Railroad  Retirement  Tax  Act 

Section  10081  of  the  House  bill. 

Present  law 

Some  forms  of  employee  compensation  are  treated  differently 
under  the  Railroad  Retirement  Tax  Act  (RRTAj,  which  applies  to 
the  railroad  retirement  program,  and  the  Federal  Insurance  Con- 
tributions Act  (FICAj,  which  applies  to  social  security.  Under 
FICA,  employer-paid  premiums  for  life  insurance  are  generally  not 
considered  wages,  and  therefore  are  not  subject  to  the  social  securi- 
ty payroll  tax.  An  exception  is  made  for  the  value  of  employer-paid 
premiums  for  group-term  life  insurance  coverage  in  excess  of 
|50,000,  which  is  included  in  the  definition  of  wages  and  thus  is 
subject  to  social  security  payroll  taxes. 

RRTA  does  not  refer  to  life  insurance.  However,  IRS  regulations 
relating  to  RRTA  exclude  employer-paid  life  insurance  premiums 
from  the  definition  of  taxable  employee  compensation. 

House  bill 

The  value  of  employer-paid  premiums  for  group-term  life  insur- 
ance coverage  in  excess  of  $50,000  would  be  included  in  the  defini- 
tion of  compensation  under  RRTA  and  would  therefore  be  subject 
to  railroad  retirement  payroll  taxes.  Also,  the  provision  would 
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amend  the  RRTA  to  exclude  generally  the  value  of  employer-paid 
life  insurance  premiums  from  the  definition  of  compensation. 
These  changes  would  bring  into  conformity  the  treatment  of  life  in- 
surance premiums  under  the  social  security  and  railroad  retire- 
ment programs. 

Effective  date 

The  provision  would  be  effective  with  respect  to  coverage  in 
effect  after  December  31,  1989,  except  in  the  case  of  former  employ- 
ees who  separated  from  employment  on  or  before  December  31, 
1989.  Due  to  confusion  about  the  taxable  status  of  this  remunera- 
tion, some  employers  may  have  withheld  and  paid  payroll  taxes  on 
remuneration  paid  before  January  1,  1990.  Because  these  amounts 
would  already  have  been  credited  for  benefit  purposes,  and  because 
it  is  likely  that  some  employees  would  already  have  begun  receiv- 
ing benefits  based  on  the  crediting  of  such  amounts,  no  refund  of 
taxes  paid  on  remuneration  paid  before  January  1,  1990,  would  be 
made. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

16.  Treatment  of  Certain  Deferred  Compensation  and  Salary 
Reduction  Arrangements  Under  the  Railroad  Retirement  Tax  Act 

Section  10082  of  the  House  bill. 

Present  law 

Under  the  Federal  Insurance  Contributions  Act  (FICA),  employ- 
er-sponsored tax-qualified  pension  plans  are  generally  excluded 
from  the  definition  of  wages  and  therefore  are  not  subject  to  the 
social  security  payroll  tax.  There  are  two  exceptions,  both  relating 
to  deferred  compensation,  to  this  general  exclusion. 

The  first  exception  is  for  qualified  cash  or  deferred  arrangements 
(described  in  section  401(k)  of  the  Internal  Revenue  Code).  Under  a 
cash  or  deferred  arrangement  forming  a  part  of  a  qualified  profit- 
sharing  or  stock  bonus  plan,  a  covered  employee  may  elect  either 
to  have  the  employer  contribute  an  amount  to  the  plan  on  the  em- 
ployee's behalf  or  to  receive  such  amount  directly  in  cash.  Amounts 
contributed  to  the  plan  are  treated  as  employer  contributions,  are 
includible  in  wages,  and  are  subject  to  the  FICA  tax. 

The  second  exception  is  for  deferred  compensation  plans  other 
than  those  specifically  provided  for  in  the  general  exclusion  for 
tax-qualified  pension  plans.  They  are  referred  to  as  "nonqualified 
deferred  compensation  plans."  Amounts  contributed  to  these  types 
of  plans  are  includible  as  wages  and  are  taxable  under  FICA. 

The  Railroad  Retirement  Tax  Act  (RRTA)  does  not  refer  either  to 
pensions  or  to  deferred  compensation  arrangements  in  its  defini- 
tion of  compensation  subject  to  payroll  taxation. 
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House  bill 

The  RRTA  would  be  amended  to  bring  the  treatment  of  deferred 
compensation  arrangements,  and  pensions  generally,  into  conformi- 
ty with  their  treatment  under  FICA.  Thus,  employer-sponsored  tax- 
qualified  plans  generally  would  be  specifically  excluded  from  the 
definition  of  compensation  under  RRTA  and  would  therefore  not  be 
subject  to  railroad  retirement  payroll  taxes.  However,  contributions 
to  qualified  401(k)  cash  or  deferred  arrangements  and  contributions 
to  nonqualified  deferred  compensation  plans  would  both  be  includ- 
ed in  compensation  (and  would  therefore  be  subject  to  railroad  re- 
tirement payroll  taxes)  to  the  same  extent  they  are  now  included 
in  wages  for  FICA  tax  purposes. 

Effective  date 

With  respect  to  pensions  generally,  the  provision  would  be  effec- 
tive for  remuneration  paid  after  December  31,  1989.  With  respect 
to  deferred  compensation  arrangements,  the  provision  would  be  ef- 
fective for  remuneration  paid  after  December  31,  1989,  (including 
remuneration  paid  after  December  31,  1989,  which  is  for  services 
performed  before  January  1,  1990)  with  the  following  two  excep- 
tions: (1)  with  respect  to  qualified  401(k)  cash  deferred  arrange- 
ments, a  transition  rule  is  provided  to  exclude  certain  remunera- 
tion paid  after  December  31,  1989,  if  paid  pursuant  to  certain  elec- 
tive deferrals  made  before  January  1,  1990;  and  (2)  in  the  case  of 
certain  agreements  in  existence  on  June  15,  1989,  between  a  non- 
qualified deferred  compensation  plan  and  an  individual,  the  provi- 
sion would  only  apply  to  services  performed  after  December  31, 
1989.  Due  to  confusion  about  the  taxable  status  of  this  remunera- 
tion, some  employers  may  have  withheld  and  paid  payroll  taxes  on 
remuneration  paid  before  January  1,  1990.  Because  these  amounts 
would  already  have  been  credited  for  benefit  purposes,  and  because 
it  is  likely  that  some  employees  would  already  have  begun  receiv- 
ing benefits  based  on  the  crediting  of  such  amounts,  no  refund  of 
taxes  paid  on  remuneration  paid  before  January  1,  1990,  would  be 
made. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

17.  Codification  of  Rowan  with  Respect  to  Railroad  Retirement 
Section  10083  of  the  House  bill. 
Present  law 

In  a  1981  case,  Rowan  Companies,  Inc.  v.  United  States,  the  Su- 
preme Court  ruled  that  the  definition  of  "wages"  for  Federal  Insur- 
ance Contributions  Act  (FICA)  purposes  must  be  interpreted  in  reg- 
ulations in  the  same  manner  as  for  income-tax  withholding  pur- 
poses. At  issue  in  the  case  was  the  treatment  of  meals  and  lodging 
provided  for  the  convenience  of  the  employer.  The  Social  Security 
Act  Amendments  of  1983  codified  Rowan  with  respect  to  meals  and 
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lodging,  but  in  all  other  cases  stated  that  nothing  in  the  regula- 
tions prescribed  for  the  purposes  of  income  tax  withholding  which 
provides  an  exclusion  from  "wages"  shall  be  construed  to  require  a 
similar  exclusion  from  "wages"  in  the  regulations  prescribed  for 
the  purposes  of  FICA.  Similar  language  was  not  included  in  the 
Railroad  Retirement  Tax  Act  (RRTA). 

House  bill 

The  provision  would  amend  the  RRTA  to  state  that,  except  in 
the  case  of  meals  and  lodging  provided  for  the  convenience  of  the 
employer  and  excludible  for  purposes  of  income  tax  withholding, 
nothing  in  the  regulations  prescribed  for  purposes  of  income  tax 
withholding  which  provides  an  exclusion  from  "wages"  shall  be 
construed  to  require  a  similar  exclusion  from  "compensation"  in 
the  regulations  prescribed  for  purposes  of  the  RRTA. 

Effective  date 

The  provision  would  be  effective  for  remuneration  paid  after 
1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

18.  General  Fund  Transfers  to  Railroad  Retirement  Tier  II  Trust 

Fund 

Section  10084  of  the  House  bill. 
Present  law 

Proceeds  from  the  income  taxation  of  railroad  retirement  Tier  II 
benefits  received  prior  to  October  1,  1989  are  transferred  from  the 
general  fund  of  the  U.S.  Treasury  into  the  Railroad  Retirement  Ac- 
count. Proceeds  from  the  taxation  of  benefits  received  after  this 
date  will  remain  in  the  general  fund. 

House  bill 

The  provision  would  extend  the  transfer  of  proceeds  from  the 
taxation  of  railroad  retirement  Tier  II  benefits  from  the  general 
fund  into  the  Railroad  Retirement  Account  for  one  year,  to  apply 
to  benefits  received  prior  to  October  1,  1990. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  includes  the  House  provision. 
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19.  Inclusion  of  Certain  Deferred  Compensation  in  Calculation  of 

Average  Wages 

Section  10079  of  the  House  bill. 

Present  law 

The  social  security  taxable  earnings  base,  the  benefit  formula, 
and  certain  other  social  security  program  amounts  are  increased 
each  year  in  accordance  with  the  increase  in  the  average  of  total 
wages  reported  to  the  Secretary  of  HHS  (through  a  delegation  from 
the  Secretary  of  the  Treasury)  including  wages  that  are  not  taxable 
for  social  security  purposes  (e.g.,  noncovered  earnings  and  earnings 
above  the  taxable  earnings  base).  By  regulation,  the  Secretary  of 
HHS  has  defined  total  wages  for  this  calculation  to  be  those  that 
are  reported  for  income  tax  purposes.  Since  various  forms  of  de- 
ferred compensation  are  not  subject  to  income  tax  at  the  time  of 
the  deferral  (e.g.,  elective  deferrals  under  a  qualified  cash  or  de- 
ferred arrangement  as  defined  in  section  401fk)  of  the  Internal  Rev- 
enue Code),  they  are  not  included  in  the  calculation  of  average 
wages  for  Social  Security  purposes. 

House  bill 

For  purposes  of  measuring  the  annual  increase  in  average  wages, 
such  wages  would  include  certain  deferred  compensation,  including 
40 irk)  plans.  A  transition  provision  would  provide  that  the  inclu- 
sion of  deferred  compensation  in  average  wages  would  be  phased-in 
so  that  it  would  be  included  first  for  taxable  earnings  base  pur- 
poses and  subsequently  for  benefit  and  other  program  amount  pur- 
poses. 

Effective  date 

For  purposes  of  determining  the  taxable  earnings  base,  an  esti- 
mate of  deferred  compensation  would  be  included  in  average  wages 
for  1988  and  1989,  so  that  the  1990  taxable  earnings  base  would  re- 
flect the  inclusion  of  deferred  compensation  in  average  total  wages. 
Actual  deferred  compensation  amounts  would  be  used  beginning 
with  1990  wages. 

For  purposes  of  benefit  computations  and  other  program 
amounts,  actual  deferred  compensation  amounts  would  be  included 
begmning  with  1990  wages  and  would  be  reflected  in  benefit  com- 
putations and  other  program  amounts  beginning  in  1993. 

Senate  amendment 

No  provision. 
Conference  agreement 
The  conference  includes  the  House  provision. 

20.  Treatment  of  Refunds  by  Employers  under  the  Medicare  Cata- 
strophic Coverage  Act  of  1988  for  FICA  and  Social  Security  Bene- 
fit Purposes  and  for  Other  Purposes 


Section  10054  of  the  House  bill. 
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Present  law 

The  Medicare  Catastrophic  Coverage  Act  of  1988  includes  a 
maintenance-of-effort  provision  which  requires  that  employers  who 
offer  health  insurance  benefits  which  overlap  the  new  medicare 
benefits  must  provide  either  additional  benefits  or  a  refund  to  indi- 
viduals covered  by  the  employer's  plan  during  the  first  two  years 
the  Act  is  in  effect. 

House  bill 

Refunds  to  individuals  by  employers  under  the  maintenance-of- 
effort  provision  of  the  Medicare  Catastrophic  Coverage  Act  of  1988 
would  be  excluded  from  wages  for  FICA  and  FUTA  tax  purposes 
and  from  compensation  for  railroad  retirement  and  railroad  unem- 
ployment insurance  tax  purposes.  Thus,  these  amounts  would  not 
be  taken  into  account  in  calculating  average  wages  for  purposes  of 
determining  the  social  security  contribution  and  benefit  base,  the 
railroad  retirement  contribution  and  benefit  base,  and  other  social 
security  and  railroad  retirement  amounts,  and  for  purposes  of  the 
federal-state  unemployment  insurance  system  and  the  railroad  un- 
employment insurance  program. 

Effective  date 

The  provision  would  be  effective  for  the  2  years  that  employers 
are  required  to  make  the  refund  payments,  1989  and  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  includes  the  House  provision.  It  also  includes  an 
additional  provision  giving  the  Secretary  of  the  Treasury  authority 
to  prescribe  the  manner  in  which  these  refunds  would  be  reported. 

21.  Extension  of  Disability  Insurance  Program  Demonstration 
Project  Authority 

Present  law 

Section  505(a)  of  the  Social  Security  Disability  Amendments  of 
1980  (P.L.  96-265),  as  extended  by  the  Consolidated  Omnibus  Recon- 
ciliation Act  of  1985  (P.L.  99-272),  authorizes  the  Secretary  to  waive 
compliance  with  the  benefit  requirements  of  titles  II  and  XVIII  for 
the  purpose  of  conducting  work  incentive  demonstration  projects  to 
encourage  beneficiaries  to  return  to  work.  This  authority  will 
expire  June  10,  1990. 

House  bill 

No  provision. 
Senate  amendment 

No  provision. 
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Conference  agreement 

The  work  incentive  demonstration  project  authority  would  be  ex- 
tended for  three  years,  through  June  10,  1993. 

22.  Earnings  and  Benefit  Statements 

Present  law 

There  is  no  statutory  requirement  that  the  Social  Security  Ad- 
ministration provide  individuals  with  earnings  and  benefit  state- 
ments. Upon  request,  SSA  currently  will  provide  an  individual 
with  such  information. 

House  bill 

No  provision. 
Senate  amendment 

No  provision. 
Conference  agreement 

Beginning  not  later  than  October  1,  1990,  the  Secretary  would  be 
required  to  provide  individuals,  aged  25  and  older,  who  have  a 
social  security  number  and  have  wages  or  net  self-employment 
income,  with  a  social  security  account  statement  upon  the  request 
of  the  individual.  These  statements  would  show  (1;  the  individual's 
earnings,  (2)  an  estimate  of  the  individual's  contributions  to  the 
social  security  program  (including  a  separate  estimate  for  HI;,  and 
(3)  an  estimate  of  the  individual's  future  benefits  at  retirement  fin- 
eluding  those  of  auxiliaries;  and  a  description  of  medicare  benefits. 
Starting  in  1995,  these  statements  would  be  automatically  provided 
to  all  such  individuals  who  attain  age  60  (hut  are  not  yet  receiving 
benefits;  during  that  year  and  for  whom  the  Secretary  can  deter- 
mine a  current  address.  Each  statement  sent  to  an  eligible  individ- 
ual would  include  a  notice  stating  that  these  statements  are  updat- 
ed annually  and  are  available  upon  request.  Starting  in  1999,  these 
statements  would  be  automatically  provided  on  a  biennial  basis  to 
those  under  age  60  as  well  ^benefit  estimates  would  not  be  required 
in  the  case  of  persons  under  age  50,  although  a  general  description 
of  benefits  would  be  required;. 

Effective  date 

As  previously  described,  the  provision  would  be  phased  in  gradu- 
ally between  October  1,  1990  and  October  1,  1999. 

PROVISIONS  AFFECTING  SOCIAL  SECURITY  AND  SSI  RECIPIENTS 

1.  Improvements  in  Social  Security  Services 
Sections  10021-10030  of  the  House  bill. 
Present  law 

a.  Standards  governing  collection  of  overpayments. — "When  a  ben- 
eficiary is  paid  more  than  the  correct  amount  of  social  security 
benefits,  the  Secretary  must  attempt  to  recover  the  overpayment 
by: 
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(i)  requiring  the  individual  or  his  or  her  estate  to  refund  the 
amount; 

(ii)  decreasing  any  payment  to  which  the  individual  is  enti- 
tled; 

(iii)  decreasing  any  payment  to  his  or  her  dependents  or 
estate;  or 

(iv)  using  any  combination  of  these  measures.  Repayment  is 
waived  if  the  individual  is  without  fault  in  causing  the  over- 
payment and  recovery  would  defeat  the  purposes  of  the  pro- 
gram or  would  be  against  "equity  and  good  conscience." 

b.  Demonstration  projects  relating  to  accountability  for  telephone 
service  center  communications. — The  Social  Security  Act  is  silent 
regarding  telephone  service  provided  by  SSA.  In  practice,  SSA  cur- 
rently operates  37  teleservice  centers  (TSCs)  that  respond  to  inquir- 
ies from  the  public.  In  addition  to  providing  general  program  infor- 
mation, these  TSCs  can  schedule  appointments  at  local  offices  and 
provide  individual  service,  including  discussing  an  individual's  eli- 
gibility and  taking  specific  actions  regarding  the  individual's  bene- 
fits. In  recent  years  SSA  has  attempted  to  increase  the  amount  of 
services  and  actions  handled  over  the  telephone  by  implementing  a 
toll-free  800-number  and  reallocating  staff  resources  to  telephone 
service  workstations,  and  by  promoting  its  telephone  service  abili- 
ties with  the  public. 

After  the  800-number  becomes  fully  operational  local  office  num- 
bers will  no  longer  be  listed  in  phone  books  and  calls  to  these  num- 
bers will  be  diverted  to  it,  thereby  curtailing  or  eliminating  tele- 
phone channels  that  the  public  has  with  local  offices. 

c.  Standards  applicable  in  certain  determinations  of  good  cause, 
fault,  and  good  faith. — 

Good  cause — A  Social  Security  beneficiary  who  (i)  works  for 
more  than  45  hours  during  a  month  in  noncovered  employ- 
ment outside  the  U.S.,  (ii)  ceases  to  have  a  child  in  care,  or  (iii) 
has  earnings  in  excess  of  the  annual  exempt  amount  under  the 
retirement  test,  is  subject  to  a  penalty  for  failure  to  report 
these  facts  to  SSA.  However,  if  the  individual  can  demonstrate 
to  the  satisfaction  of  the  Secretary  that  he  or  she  had  good 
cause  for  failing  to  make  a  timely  report,  the  penalty  is 
waived.  In  addition,  disability  benefits  are  terminated  when  a 
beneficiary  fails,  without  good  cause,  to  cooperate  with  the  Sec- 
retary in  reviewing  his  or  her  entitlement  or  in  following  a 
treatment  which  is  expected  to  restore  his  or  her  ability  to 
work. 

Fault — Overpayments  to  beneficiaries  are  waived  in  cases 
where  the  individual  is  without  fault  and  recovery  would 
defeat  the  purposes  of  the  program  or  would  be  against  "equity 
and  good  conscience."  SSA  regulations  state  that  in  determin- 
ing whether  an  individual  is  without  fault,  consideration  will 
be  given  to  the  individual's  age,  intelligence,  education,  and 
physical  and  mental  capabilities. 

Good  faith — A  beneficiary  receiving  benefits  based  on  dis- 
ability whom  the  Secretary  determines  is  no  longer  disabled 
has  the  option  of  having  his  or  her  benefits  continued  through 
a  hearing  before  an  Administrative  Law  Judge  (ALJ).  Benefits 
paid  during  this  period  are  considered  overpayments  if  the 
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beneficiary  loses  the  appeal.  However,  if  the  beneficiary  acted 
in  good  faith  in  pursuing  the  appeal,  repayment  can  be  waived. 
SSA  regulations  establish  a  presumption  that  appeals  are 
made  in  good  faith  unless  the  beneficiary  fails  to  cooperate 
with  the  agency  during  the  appeal. 

d.  Assistance  to  the  homeless. — SSA  has  participated  in  projects 
designed  to  assist  the  homeless  in  qualifying  for  social  security  or 
SSI  benefits.  No  provision  exists  expressly  delineating  SSA  respon- 
sibilities with  regard  to  enrolling  potentially  eligible  homeless 
people. 

e.  Notice  requirements. — The  Secretary  must  use  understandable 
language  in  notifying  individuals  of  a  denial  of  disability  benefits. 
The  law  is  silent  regarding  the  language  of  other  notices. 

Blind  SSI  applicants  and  recipients  may  opt  to  be  informed  by 
telephone  of  a  decision  or  action  affecting  them  within  5  days  of 
the  mailing  of  written  notices  of  such  action,  to  have  such  notices 
sent  by  certified  mail,  or  to  receive  them  through  some  other 
means  established  by  the  Secretary.  These  options  are  not  avail- 
able to  blind  social  security  applicants  and  recipients. 

f.  Representation  of  claimants. — Social  security  claimants  and 
beneficiaries  may  use  attorneys  and  legal  assistance  representa- 
tives in  pursuit  of  their  claims  and  in  taking  other  action  before 
the  agency.  The  Secretary  is  not  required  to  advise  claimants  or 
beneficiaries  of  options  regarding  their  possible  use  of  attorneys 
and  legal  aid  representatives.  When  a  claimant  or  a  beneficiary  de- 
cides to  use  one,  SSA  requires  the  individual  to  formally  designate 
the  representative.  SSA  is  under  no  legal  requirement  to  maintain 
an  automated  list  of  attorneys  and  legal  aid  representatives  who 
have  this  written  authorization  to  assist  claimants  and  benefici- 
aries with  their  cases  before  the  agency. 

g.  Applicability  of  administrative  res  judicata;  related  notice  re- 
quirements.— If  a  claimant  for  social  security  or  SSI  disability  bene- 
fits successfully  appeals  an  adverse  determination  by  the  Secre- 
tary, benefits  can  be  paid  retroactively  for  up  to  12  months  prior  to 
the  date  of  the  original  application. 

If,  however,  instead  of  appealing,  the  claimant  reapplies  and  is 
subsequently  found  to  be  disabled  as  of  the  date  originally  alleged, 
there  are  circumstances  where  retroactive  benefits  would  be  limit- 
ed to  12  months  from  the  date  of  the  subsequent  application 
(rather  than  the  date  of  the  first;.  This  occurs  when  SSA  deter- 
mines that  it  cannot  reopen  the  original  decision  under  its  "reopen- 
ing rules."  (SSA's  administrative  policy  permits  a  case  to  be  re- 
opened within  12  months  of  an  initial  determination  for  any 
reason;  and  within  4  years  (2  years  for  SSI  claims  J  if  there  is  new 
and  material  evidence  or  the  original  evidence  clearly  shows  on  its 
face  that  an  error  was  made  in  the  original  decision;. 

A  reapplication,  in  lieu  of  an  appeal,  also  could  result  in  an  out- 
right denial  of  social  security  benefits  without  even  considering  an 
mdividual's  medical  evidence.  This  occurs  when  (i)  the  claimant's 
insured  status  ran  out  before  the  date  of  the  original  denial  or  the 
recency-of-work  test  cannot  be  satisfied  since  then,  and  <nj  there  is 
no  new  and  material  evidence  and  no  facts  or  issues  that  were  not 
considered  in  making  the  prior  decision.  In  this  situation,  SSA  ap- 
plies the  legal  principle  of  res  judicata  to  deny  the  subsequent 
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claim.  Under  this  principle — the  use  of  which  is  prescribed  by  SSA 
regulations — SSA  will  not  consider  the  same  claim  over  and  over 
again. 

Prior  to  May  1989,  SSA's  standard  denial  notice  informed  claim- 
ants that  they  could  reapply  at  any  time,  but  did  not  explain  the 
potential  adverse  consequences  of  reapplying  versus  appealing  a 
denial.  A  May  1989  modification  of  this  notice  informs  claimants 
that  reapplying  may  result  in  a  loss  of  benefits,  but  does  not  men- 
tion the  second  problem  described  above,  i.e.,  an  outright  denial  of 
eligibility. 

h.  Authority  for  Secretary  to  take  into  account  misinformation 
provided  to  an  applicant  in  determining  date  of  application. — By 
regulation,  if  an  individual  expresses  his  intention  to  file  for  Social 
Security  or  SSI  benefits  in  a  telephone  call  to  SSA,  the  SSA  repre- 
sentative is  required  to  establish  a  protective  application  at  the 
time  of  the  call.  These  procedures  enable  an  applicant  to  establish 
the  date  of  the  call  as  the  filing  date  if  the  applicant  subsequently 
qualifies  for  benefits.  If  the  individual  does  not  express  his  or  her 
intention  to  file  for  benefits,  a  protective  filing  date  is  not  assigned, 
even  if  failure  to  express  such  interest  is  caused  by  misinformation 
communicated  in  the  call  by  the  SSA  representative. 

i.  Same-day  personal  interviews  at  SSA  field  offices  in  cases 
where  time  is  of  the  essence. — Nothing  in  current  law  requires  SSA 
offices  to  respond  promptly  to  individuals  who  visit  them  on  mat- 
ters of  personal  urgency  or  under  time  deadlines  imposed  by  the 
agency. 

/  Authority  to  amend  wage  records  after  expiration  of  time  limi- 
tation.— The  Secretary  is  required  to  establish  and  maintain 
records  of  workers'  wages  and  self-employment  income.  Errors  in 
these  records  can  be  corrected  at  any  time  up  to  3  years,  3  months, 
and  15  days  after  the  year  in  which  the  earnings  occurred.  After 
this  time,  various  revisions  can  be  made  including  ones  in  which 
an  employer  neglected  to  report  covered  wages.  However,  no  revi- 
sion is  permitted  where  an  employer  misreported  the  amount  of 
the  earnings. 

House  bill 

a.  Standards  governing  collection  of  overpayments. — Except  in 
cases  involving  fraud,  concealment,  or  willful  misrepresentation, 
the  Secretary  would  be  required  to  recover  any  overpayment  sub- 
ject to  recovery  on  a  schedule  that  would  not  cause  the  beneficiary 
undue  financial  hardship.  In  cases  where  the  beneficiary  is  also  re- 
ceiving SSI,  the  overpayment  would  be  recovered  by  withholding  10 
percent  of  the  beneficiary's  monthly  social  security  check. 

Effective  date 

Applies  to  adjustments  made,  and  recoveries  obtained,  on  or 
after  January  1,  1990. 

Senate  provision 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 
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b.  Demonstration  projects  relating  to  accountability  for  telephone 
service  center  communications. — The  Secretary  would  be  required 
to  carry  out  demonstration  projects  testing  a  set  of  accountability 
procedures  in  at  least  3  teleservice  centers.  Callers  who  provide 
adequate  identifying  information  would  be  provided  with  written 
confirmation  of  the  date  and  nature  of  their  calls,  including  the 
name  of  the  employee  to  whom  they  spoke,  a  description  of  any 
action  the  employee  said  would  be  taken,  and  any  advice  the  caller 
was  given.  Routine  communications  (that  is,  calls  that  do  not  relate 
to  potential  or  current  eligibility  for  benefits)  would  be  excluded. 

The  Secretary  would  be  required  to  make  periodic  reports  to  the 
House  Ways  and  Means  and  the  Senate  Finance  Committees  on 
the  progress  of  these  demonstrations,  including  costs  and  benefits, 
difficulties  encountered,  and  an  assessment  of  the  feasibility  of  im- 
plementing the  procedures  nationally. 

Effective  date 

These  projects  must  begin  within  6  months  after  enactment  and 
continue  for  1  to  3  years.  Periodic  reports  are  due  9  months  after 
the  projects'  inception  and  final  reports  are  due  90  days  after  ter- 
mination. (Additional  annual  reports  would  be  required  if  the  dem- 
onstration projects  extend  more  than  one  year). 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

c.  Standards  applicable  in  certain  determinations  of  good  cause, 
fault,  and  good  faith. — In  making  determinations  of  whether  a  title 
II  beneficiary: 

(i)  is  without  fault  in  an  overpayment, 

(ii)  has  acted  in  good  faith  in  appealing  a  termination  of  his 
disability  benefits, 

(iii)  has  good  cause  for  having  failed  to  make  a  timely  report 
of  overseas  work,  of  earnings  above  the  retirement  test  exempt 
amount,  or  of  ceasing  to  have  a  child  in  care,  or 

(iv)  has  good  cause  for  having  failed  to  participate  in  a  reas- 
sessment of  his  disability  or  in  a  program  of  treatment,  the 
Secretary  would  be  required  to  take  into  account  any  physical, 
mental,  educational,  or  linguistic  limitations  that  the  individ- 
ual has  (including  any  lack  of  facility  in  the  use  of  English). 

Similar  provisions  apply  with  respect  to  SSI. 

Effective  date 

Applies  to  determinations  made  on  or  after  January  1,  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  provision,  except 
that  it  applies  to  determinations  made  on  or  after  July  1,  1990. 
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d.  Assistance  to  the  homeless. — The  Secretary  would  be  required 
to  establish  a  program  to  identify  homeless  individuals  who  may  be 
eligible  for  social  security  or  SSI  benefits  and  to  provide  reasonable 
assistance  to  them  in  making  application.  In  addition,  the  Secre- 
tary would  be  required  to  cooperate  in  joint  projects  to  facilitate 
benefit  applications  on  behalf  of  the  homeless  when  requested  by 
State  or  local  government  or  nonprofit  organizations,  including 
making  regular  visits  to  facilities  aiding  the  homeless.  Annual 
report  to  the  House  Ways  and  Means  and  the  Senate  Finance  Com- 
mittees on  this  outreach  effort  would  be  required. 

Effective  date 

The  program  of  assistance  to  the  homeless  would  be  established 
no  later  than  180  days  after  enactment. 

Senate  provision 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

e.  Notice  requirements. — With  regard  to  notices  about  social  secu- 
rity and  SSI  benefits,  the  Secretary  would  be  required  to  use  clear 
and  simple  language.  Notices  generated  by  local  offices  would  in- 
clude the  name,  address,  and  telephone  number  of  a  responsible 
contact  person.  Other  notices  would  include  the  name  and  address 
of  the  individual's  local  servicing  office  and  the  telephone  number 
through  which  that  office  can  be  reached. 

In  addition,  the  Secretary  would  be  required  to  submit  a  report 
to  the  House  Ways  and  Means  and  the  Senate  Finance  Committees 
on  current  procedures  for  providing  social  security  and  SSI  notices 
in  foreign  languages  and  options  for  making  greater  use  of  them 
with  individuals  having  limited  English-speaking  capacity. 

With  regard  to  the  blind,  the  notification  options  currently  avail- 
able to  SSI  applicants  and  recipients  would  be  extended  to  social 
security  applicants  and  recipients. 

Effective  date 

Applies  to  notices  issued  on  or  after  January  1,  1990. 
The  required  report  on  foreign  language  notices  would  be  due 
July  1,  1990. 

Senate  provision 

No  provision. 

Conference  agreement 

The  Conference  agreement  includes  the  House  provisions  dealing 
with  foreign  language  notices  and  notices  to  the  blind  but  does  not 
include  the  House  provision  dealing  with  general  SSA  notices.  The 
report  dealing  with  foreign  language  notices  would  be  due  January 
1,  1991.  The  provision  dealing  with  notices  for  the  blind  would  be 
effective  for  notices  issued  on  or  after  July  1,  1990. 

f  Representation  of  claimants. — The  Secretary  would  be  required 
to  maintain  an  up-to-date  electronic  record,  accessible  to  SSA  of- 
fices through  the  agency's  computer  system,  of  the  identities  of 
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legal  representatives  of  all  social  security  claimants.  In  addition, 
the  Secretary  would  be  required  to  include  in  benefit  denial  notices 
information  on  options  for  obtaining  legal  representation  before 
the  agency.  Such  notices  also  would  include  information  about  the 
availability  of  legal  service  organizations  that  provide  assistance 
free-of-charge  to  qualified  claimants. 

Effective  date 

The  provision  requiring  an  electronically  retrievable  list  of  legal 
representatives  would  be  effective  July  1,  1990;  the  provision  re- 
quiring denial  notices  to  contain  options  for  legal  representation 
would  be  effective  on  or  after  January  1,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision.  The  pro- 
vision requiring  an  electronically  retrievable  list  of  legal  represent- 
atives would  be  effective  June  1,  1991;  the  provision  requiring 
denial  notices  to  contain  a  description  of  options  for  legal  represen- 
tation would  be  effective  on  or  after  January  1,  1991. 

g.  Applicability  of  administrative  res  judicata;  related  notice  re- 
quirements.— When  a  claimant  for  social  security  or  SSI  benefits 
can  demonstrate  that  he  or  she  failed  to  appeal  an  adverse  decision 
because  of  reliance  on  incorrect,  incomplete,  or  misleading  informa- 
tion provided  by  SSA,  his  or  her  failure  to  appeal  could  not  serve 
as  the  basis  for  denial  by  the  Secretary  of  a  second  application  for 
any  payment  under  this  title.  The  Secretary  also  would  be  required 
to  include  in  all  notices  of  denial  a  clear,  simple  description  of  the 
effect  on  possible  entitlement  to  benefits  of  reapplying  rather  than 
making  an  appeal. 

Effective  date 

Applies  to  adverse  determinations  made  on  or  after  January  1, 
1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

h.  Authority  for  Secretary  to  take  into  account  misinformation 
provided  to  an  applicant  in  determining  date  of  application. — When 
an  individual  can  demonstrate  to  the  Secretary  s  satisfaction  that 
he  or  she  failed  to  file  for  social  security  or  SSI  benefits  as  a  result 
of  misinformation  concerning  eligibility  provided  by  SSA,  the  indi- 
vidual would  be  deemed  to  have  applied  on  the  later  of  (i)  the  date 
the  incorrect  information  was  provided,  or  (ii)  the  date  the  individ- 
ual met  all  the  requirements  for  entitlement. 

Effective  date 

Applies  with  respect  to  benefits  for  months  after  December  31, 
1959. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  provision.  With  re- 
spect to  social  security,  it  would  be  effective  for  misinformation 
provided  after  December  1982  and  for  benefits  for  months  after  De- 
cember 1982.  With  respect  to  SSI,  it  would  be  effective  for  misinfor- 
mation provided  on  or  after  the  date  of  enactment  and  for  benefits 
for  months  after  the  date  of  enactment. 

i.  Same-day  personal  interviews  at  SSA  field  offices  in  cases 
where  time  is  of  the  essence. — When  an  individual  visits  a  field 
office  during  normal  business  hours  in  response  to  a  time-limited 
notice  for  action  sent  by  SSA  or  because  his  or  her  social  security 
or  SSI  check  was  lost,  stolen,  or  not  received,  the  Secretary  would 
be  required  to  assure  that  the  individual  receives  a  face-to-face 
interview  with  an  SSA  employee  before  the  close  of  the  business 
day. 

Effective  date 

Applies  to  visits  to  SSA  field  offices  on  or  after  January  1,  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  provision.  The  con- 
ferees intend  that  nothing  in  this  section  should  diminish  what 
they  regard  as  SSA's  continuing  responsibility  to  provide  same-day 
interviews  to  other  individuals  who  visit  the  office. 

j.  Authority  to  amend  wage  records  after  expiration  of  time  limi- 
tation.— The  current  list  of  revisions  to  earnings  records  that  can 
be  made  after  3  years,  3  months,  and  15  days  from  the  year  of  the 
earnings  would  be  expanded  to  permit  adding  wages  to  a  record 
where  an  entry  for  an  employer  is  present  but  incorrect. 

Effective  date 

The  provision  would  be  effective  upon  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  provision. 

2.  Representative  Payee  Reforms 
Sections  10031-10033  of  the  House  bill. 
Present  law 

a.  Procedures  for  Selection  and  Recruitment  of  Representative 
Payees. — The  Secretary  may  appoint  a  person  to  receive  social  secu- 
rity or  SSI  benefits  on  behalf  of  a  beneficiary  if  it  appears  to  be  in 
the  best  interest  of  the  beneficiary,  regardless  of  the  beneficiary's 


legal  competence  or  incompetence.  This  representative  payee  can 
be  a  spouse,  parent,  other  relative,  or  some  other  person  (although 
the  law  precludes  an  individual  convicted  of  a  felony  under  sec- 
tions 208  or  1632  of  the  Social  Security  Act  from  being  a  represent- 
ative payee).  The  Secretary  is  required  to  investigate  the  represent- 
ative pajfee;  either  prior  to  or  within  45  days  of  certifying  payments 
to  him  or  her.  Present  law  is  silent  as  to  the  content  of  the  investi- 
gation. 

SSA  Programs  Operation  Manual  System  (POMS)  lays  out  crite- 
ria for  selecting  and  investigating  a  representative  payee.  These  in- 
clude: 

Conducting  a  face-to-face  interview  with  the  representative 
payee  applicant  whenever  possible, 

Determining  the  capability  of  the  representative  payee  appli- 
cant to  carry  out  the  duties  of  the  payee, 

Assessing  the  representative  payee  applicant's  awareness  of 
the  beneficiary's  situation  and  needs,  and 

Determining  the  representative  payee  applicant's  relation- 
ship to  the  beneficiary  and  the  extent  to  which  he  or  she  has 
demonstrated  concern  for  the  beneficiary's  well-being. 
Direct  payment  to  recipients.  Nothing  in  title  II  of  the  Social  Se- 
curity Act  permits  or  prohibits  the  withholding  benefits  until  a 
representative  payee  is  found.  Title  XVI  prohibits  direct  payment 
of  SSI  benefits  to  those  medically  determined  to  be  alcoholics  or 
drug  addicts. 

The  Ninth  Circuit  Court  of  Appeals  in  Briggs  v.  Sullivan,  (Sep- 
tember, 1989)  ordered  the  district  court  to  enter  an  injunction  re- 
quiring the  Secretary  to  pay  social  security  benefits  or  SSI  benefits 
directly  to  adult  beneficiaries  in  California  when  a  suitable  repre- 
sentative payee  cannot  be  found.  Two  groups  are  excluded  from 
this  order:  (1)  SSI  recipients  receiving  benefits  on  the  basis  of  alco- 
hol or  drug-related  disabilities;  and  (2)  Social  security  beneficiaries 
and  SSI  recipients  who  have  been  declared  legally  incompetent. 

Compensation  for  qualified  organizations  that  serve  as  representa- 
tive payees.  Present  law  is  silent  regarding  compensation  for  the 
costs  incurred  by  the  representative  payee  in  providing  representa- 
tive payee  services  to  social  security  and/or  SSI  recipients.  SSA 
regulations  permit  a  representative  payee  to  deduct  from  the  bene- 
ficiary's monthly  check  the  actual  out-of-pocket  expenses  of  provid- 
ing payee  services,  such  as  stamps,  travel,  and  phone  expenses. 

In  the  recent  past,  SSA  also  permitted  certain  organizations  pro- 
viding representative  payee  services  to  collect  a  fee  for  services 
from  the  beneficiary's  check.  Citing  a  lack  of  statutory  authority, 
SSA  discontinued  this  practice. 

b.  Accounting  Procedures. — Title  II  and  title  XVI  of  the  Social  Se- 
curity Act,  require  the  Secretary  to  establish  a  system  of  account- 
ability monitoring  in  cases  involving  a  representative  payee  where- 
by the  representative  payee  reports  not  less  often  than  annually 
with  respect  to  the  use  of  the  payments.  This  requirement  applies 
to  payees  who  are  not  (i)  the  parent  or  spouse  living  in  the  same 
household  with  the  beneficiary  or  (ii)  a  Federal  or  State  institution. 
Further,  the  Secretary  is  required  to  establish  statistically  valid 
procedures  for  reviewing  these  reports  to  identify  cases  of  improper 
use. 
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[Note:  In  1984,  a  U.S.  District  Court  ruled  in  Jordan  v.  Bowen 
that  all  representative  payees  must  account  for  expenditures  made 
on  behalf  of  the  beneficiary.  This  ruling,  later  upheld  by  an  Ap- 
peals Court,  included  those  who  were  parents  or  spouses  of  a  bene- 
ficiary living  in  the  same  household.  It  did  not  apply  to  Federal 
and  State  institutions  which  are  subject  to  periodic  on-site  review. 
Jordan  was  a  nationally  certified  class  action  suit.  The  ruling  was 
based  on  the  constitutional  right  to  due  process  and  therefore  su- 
persedes statute.] 

In  addition,  the  Secretary  may  require  a  report  at  any  time  from 
a  representative  payee  if  the  Secretary  has  reason  to  believe  that 
the  representative  payee  is  misusing  such  payments. 

The  law  provides  that  a  representative  payee  who  knowingly  and 
willfully  uses  payments  to  the  beneficiary  in  ways  that  do  not  ben- 
efit him  or  her,  will  be  guilty  of  a  felony  and  subject  to  fines  and 
imprisonment  for  up  to  5  years  (and  permits  the  Court  to  require 
full  or  partial  restitution  in  the  event  of  a  subsequent  conviction). 

House  bill 

a.  Procedures  for  selection  and  recruitment  of  representative 
payees. — 

Representative  payee  investigations.  The  Secretary  would  be 
required  to  investigate  representative  payees  in  advance  of  cer- 
tifying payments  to  them.  In  conducting  the  investigation,  SSA 
would  be  required  to  secure  adequate  evidence  that  designating 
a  representative  payee  is  in  the  best  interest  of  the  social  secu- 
rity or  SSI  recipient;  obtain  documented  proof  of  the  represent- 
ative payee's  identity;  verify  his  or  her  social  security  or  em- 
ployer identification  number;  determine  whether  he  or  she  has 
been  convicted  of  a  social  security  felony  under  section  208  or 
1632  or  previously  dismissed  as  a  representative  payee  for 
misuse  of  funds.  In  general,  benefit  payments  would  not  be  cer- 
tified to  an  individual  who  has  previously  been  terminated  for 
misuse  of  funds;  however,  in  rare  instances,  the  Secretary 
would  be  permitted  to  grant  an  exception  to  this  prohibition  on 
a  case  by  case  basis,  if  it  would  be  in  the  interest  of  the  benefi- 
ciary. 

Feasibility  study.  As  soon  as  practicable,  the  Secretary  would 
be  required  to  study,  in  consultation  with  the  Attorney  Gener- 
al and  the  Secretary  of  the  Treasury,  the  feasibility  of  estab- 
lishing and  maintaining  a  list  of  the  names  and  social  security 
account  numbers  of  individuals  convicted  of  social  security 
check  fraud  violations,  and  providing  such  a  list  to  all  local  of- 
fices for  use  in  representative  payee  investigations.  A  report 
would  be  due  to  the  House  Ways  and  Means  and  the  Senate 
Finance  Committees  not  later  than  July  1,  1990. 

Direct  payment  to  recipients.  When  the  Secretary  is  unable  to 
find  a  suitable  representative  payee,  and  the  Secretary  deter- 
mines that  it  would  be  in  the  best  interest  of  the  social  securi- 
ty or  SSI  recipient  to  withhold  direct  payment,  the  Secretary 
would  be  permitted  to  do  so  for  up  to  two  months. 

After  the  two-month  period,  the  Secretary  would  be  required 
to  begin  making  current  monthly  payments  directly  to  the  ben- 
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eficiary  unless  that  person  had  been  declared  legally  incompe- 
tent or  was  under  the  age  of  15. 

Retroactive  benefits  would  be  paid  either  to  the  representa- 
tive payee  or  to  the  beneficiary  over  such  a  period  as  the  Sec- 
retary determines  would  be  in  the  best  interest  of  the  benefici- 
ary. 

Direct  payment  of  benefits  to  SSI  recipients  who  receive  ben- 
efits on  the  basis  of  alcohol  or  drug  related  disability  would  be 
prohibited. 

Compensation  for  qualified  organizations  that  serve  as  repre- 
sentative payees.  Community-based  nonprofit  social  service 
agencies  (defined  as  agencies  which  are  representative  of  com- 
munities or  significant  segments  of  communities  and  regularly 
provide  services  to  those  in  need)  that  serve  as  payee  for  more 
than  5  social  security  or  SSI  recipients  would  be  able  to  draw  a 
fee  from  the  benefits  they  administer  for  serving  as  representa- 
tive payees  (if  they  were  not  also  creditors  of  the  beneficiaries). 
The  Secretary  would  define  the  maximum  fee  in  regulations, 
which  could  not  exceed  the  expenses  incurred  in  providing 
services  (including  direct  costs  and  overhead).  Qualified  organi- 
zations that  charge  or  collect,  or  make  arrangements  to  charge 
or  collect,  a  fee  in  excess  of  the  maximum  fee,  would  be  guilty 
of  a  misdemeanor  punishable  by  a  fine  not  exceeding  $500,  or 
imprisonment  not  exceeding  one  year,  or  both. 

Demonstrations  relating  to  screening  of  individuals  with 
criminal  records.  The  Secretary  would  be  required  to  develop 
and  implement  demonstration  projects  in  not  fewer  than  two 
States,  whereby  all  social  security  and  SSI  representative 
payee  applicants  would  be  screened  for  past  convictions 
through  the  Federal  Bureau  of  Investigation's  Interstate  Iden- 
tification Index. 

As  part  of  the  demonstration  project,  the  Secretary  would  be 
required  to  determine:  (1)  the  percentage  of  all  representative 
payee  applicants  who  have  been  convicted  of  felony  or  misde- 
meanor violations;  (2)  the  type  of  representative  payee  appli- 
cant (if  any)  most  likely  to  have  a  felony  or  misdemeanor  con- 
viction; (3)  the  suitability  of  individuals  with  prior  convictions 
to  serve  as  representative  payees;  and  (4)  the  circumstances 
under  which  such  applicants  could  be  allowed  to  serve  as  rep- 
resentative payees.  A  report  on  the  feasibility  of  implementing 
the  screening  procedures  for  all  local  offices  would  be  due  to 
the  House  Ways  and  Means  and  the  Senate  Finance  Commit- 
tees not  later  than  July  1,  1991. 
b.  Recordkeeping,  auditing,  and  enforcement  requirements. — 

Conditions  for  terminating  representative  payees.  The  Secre- 
tary would  be  required  to  terminate  payments  to  a  representa- 
tive payee  where  the  Secretary  found  that  the  representative 
payee  had  misused  the  benefit  payments. 

In  addition,  the  Secretary  would  be  required  to  maintain  a 
list  of  those  terminated  for  misuse  on  or  after  July  1,  1990,  and 
to  provide  such  list  to  local  field  offices. 

Listing  of  representative  payees.  (1)  The  Secretary  would  be 
required  to  maintain  a  computerized  list,  readily  retrievable  by 
field  offices,  of  the  social  security  numbers  and  addresses  of  all 
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representative  payees  and  the  social  security  numbers  and  ad- 
dresses of  the  social  security  and/or  SSI  recipients  they  serve. 
(2)  The  local  servicing  offices  would  be  required  to  keep  a  list 
of  all  public  and  community-based  nonprofit  agencies  which 
are  qualified  to  serve  as  representative  payees  and  operate  in 
the  area  served  by  the  local  social  security  office. 

High-risk  representative  payees.  The  Secretary  would  be  re- 
quired to  study  and  make  recommendations  on  the  desirability 
and  feasibility  of  adopting  stricter  accounting  requirements  for 
all  high-risk  representative  payees,  (serving  social  security 
and/ or  SSI  recipients)  which  include:  non-relatives  who  do  not 
live  with  the  beneficiary;  non-relatives  who  serve  3  or  more 
beneficiaries;  and  any  other  group  the  Secretary  determines  to 
be  high  risk.  The  provision  does  not  apply  to  Federal  or  State 
governmental  institutions. 

Demonstration  projects  relating  to  provision  of  information  to 
local  agencies  providing  child  and  adult  protective  services.  The 
Secretary  would  be  required  to  implement  demonstration 
projects  in  at  least  2  states  under  which  the  Secretary  would 
provide  a  list  to  the  state  of  all  addresses  where  OASDI  and 
SSI  benefits  are  sent  to  5  or  more  individuals.  The  list  would 
be  given  to  the  agency  within  the  state  with  primary  responsi- 
bility for  regulating  care  facilities  or  for  providing  child  and 
adult  protective  services.  Reports  to  the  House  Ways  and 
Means  and  Senate  Finance  Committees  would  be  required  of 
the  Secretary,  including  an  evaluation  and  recommendations 
on  the  feasibility  and  desirability  of  implementing  these 
projects  permanently. 
c.  Report  to  Congress. — The  Secretary  would  be  required  to  in- 
clude information  in  SSA's  annual  report  on  the  implementation  of 
these  representative  payee  provisions  including  the  number  of 
cases  where  representative  payees  were  changed;  the  number  of 
"misuse"  cases  discovered,  how  they  were  dealt  with,  and  their 
final  disposition  (including  any  criminal  penalties  imposed);  and 
any  other  information  the  Secretary  determines  to  be  appropriate. 

Effective  date 

Generally,  the  provisions  would  be  effective  on  July  1,  1990; 
those  relating  to  procedures  for  selection  and  recruitment  of  repre- 
sentative payees  would  be  effective  for  certifications  of  payment 
made  on  or  after  July  1,  1990.  The  report  on  high-risk  payees 
would  be  due  July  1,  1990.  The  report  on  the  demonstration 
projects  would  be  due  July  1,  1991.  Inclusion  of  representative 
payee  information  in  SSA's  annual  report  would  be  required  for 
years  after  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 
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Subtitle  B — Medicare 

PART  A — PROVISIONS  RELATING  TO  PART  A  OF  THE  MEDICARE  PROGRAM 

I.  Reduction  in  Payments  for  Capital-related  Costs  of  Inpatient 
Hospital  Services 

Section  10101  of  the  House  Bill,  Section  5103  of  the  Senate 
Amendment. 

Present  law 

a.  Reduction  in  payments  for  fiscal  year  1990. — Capital-related 
costs  (including  depreciation,  leases  and  rentals,  interest,  and  a 
return  on  equity  for  proprietary  hospitals)  are  excluded  from  Medi- 
care's prospective  payment  system  (PPS)  for  inpatient  hospital 
services  for  hospital  cost  reporting  periods  beginning  before  Octo- 
ber 1,  1991,  and  are  reimbursed  on  a  reasonable  cost  basis.  The 
Omnibus  Budget  Reconciliation  Act  (OBRA)  of  1987  reduced  the 
amounts  otherwise  payable  for  capital-related  costs  for  inpatient 
hospital  services  by  12  percent  for  fiscal  year  1988  (beginning  Janu- 
ary 1,  1988),  and  by  15  percent  for  fiscal  year  1989.  Sole  community 
hospitals  (SCHs)  are  exempt  from  capital  payment  reductions. 
Under  current  law,  there  will  be  no  reduction  in  payments  for  cap- 
ital-related costs  for  discharges  or  portions  of  cost  reporting  periods 
on  or  after  October  1,  1989. 

(b)  Study  of  effects  of  capital-related  payments  on  hospital  costs. — 
No  provision. 

House  bill 

(a)  Reduction  in  payments  for  fiscal  year  1990. — Extends  the  15 
percent  reduction  in  capital-related  payments  for  portions  of  cost 
reporting  periods  or  discharges  occurring  during  fiscal  year  1990. 
SCHs  remain  exempt  from  capital  payment  reductions. 

(b)  Study  of  effects  of  capital-related  payments  on  hospital  costs. — 
Requires  the  General  Accounting  Office  (GAO)  to  report  to  Con- 
gress by  October  1,  1990,  the  results  of  a  study  on  the  effects  of  low 
rates  of  hospital  inpatient  occupancy  on  Medicare  costs.  The  report 
is  to  include  an  analysis  of  the  relationship  between  fixed  and  vari- 
able hospital  costs,  and  the  extent  to  which  closure  of  unneeded 
hospital  beds  or  consolidation  of  inpatient  services  and  facilities 
could  result  in  savings  to  the  Medicare  program. 

Effective  date 

Enactment. 

Senate  amendment 

(a)  Reduction  in  payments  for  fiscal  year  1990. — 

Section  5103. — Decreases  the  reduction  in  capital-related 
payments  to  13.5  percent  for  portions  of  cost  reporting  periods 
or  discharges  occurring  during  fiscal  year  1990.  SCHs  remain 
exempt  from  reductions  in  capital-related  payments;  exempts 
high  disproportionate  share  hospitals  eligible  for  periodic  inter- 
im payments  (PIP)  (hospitals  with  an  add-on  of  5.1  percent  or 
more  in  fiscal  year  1987)  from  reductions  in  capital-related 
payments. 


717 


(b)  Study  of  effects  of  capital-related  payments  on  hospital 
costs. — No  provision. 

Effective  date 

Enactment. 

Conference  agreement 

(a)  Reduction  in  payments  for  fiscal  year  1990. — The  conference 
agreement  includes  the  House  provision. 

(b)  Study  of  effects  of  capital-related  payments  on  hospital  costs. — 
The  conference  agreement  does  not  include  the  House  provision. 

2.  Prospective  Payment  Hospitals 

Section  10102  of  the  House  bill;  sections  5101  and  5102  of  the 
Senate  amendment. 

Present  law 

(a)  Reduction  in  hospital  update  factors. — PPS  payment  rates  are 
updated  each  year  by  the  use  of  an  "update  factor."  For  FY  1988 
and  FY  1989,  separate  update  factors  have  applied  to  hospitals  ac- 
cording to  location  (large  urban,  rural,  or  other  urban).  Current 
law  would  end  this  distinction  after  FY  1989.  For  discharges  occur- 
ring in  FY  1990  and  thereafter,  the  Secretary  is  required  to  in- 
crease the  PPS  payment  rates  by  the  projected  increase  in  the 
market  basket  index,  which  measures  changes  in  the  costs  of  goods 
and  services  purchased  by  hospitals. 

(b)  Annual  recalibration  of  DRG  weights  on  a  budget  neutral 
basis. — The  Secretary  is  required  to  adjust  the  DRG  definitions  and 
weighting  factors  each  year  beginning  in  FY  1988,  to  reflect 
changes  in  treatment  patterns,  technology,  and  other  factors  affect- 
ing the  relative  use  of  hospital  resources.  The  payment  rate  for 
each  DRG  consists  of  a  base  payment  amount  for  all  DRGs,  and  a 
relative  weighting  factor  for  the  particular  DRG.  The  base  pay- 
ment amount  is  intended  to  represent  the  cost  of  a  typical  (aver- 
age) Medicare  inpatient  case.  The  relative  weighting  factor  repre- 
sents the  relative  costliness  of  an  average  case  in  the  particular 
DRG  compared  to  the  cost  of  the  overall  average  Medicare  case. 

(c)  Increase  in  disproportionate  share  adjustment. — P.L.  99-272 
provided  an  additional  payment  to  hospitals  that  serve  a  dispropor- 
tionate share  of  low-income  patients  from  May  1,  1986  to  October  1, 
1989.  P.L.  100-647  extended  the  provision  of  such  payments  until 
September  30,  1995.  The  disproportionate  patient  percentage  is  de- 
fined as  the  hospital's  total  number  of  inpatient  days  attributable 
to  Medicare  beneficiaries  who  receive  Supplemental  Security 
Income  (SSI)  benefits  divided  by  the  total  number  of  Medicare  pa- 
tient days,  plus  the  number  of  Medicaid  patient  days  divided  by  the 
total  patient  days,  times  100. 

Urban  PPS  hospitals  with  100  or  more  beds  and  rural  hospitals 
with  500  or  more  beds  having  a  disproportionate  patient  percent- 
age of  at  least  15  percent,  receive  an  increase  in  PPS  payments  of 
2.5  percent,  plus  0.5  percentage  points  for  each  1.0  percentage 
points  by  which  the  hospital's  disproportionate  patient  percentage 
exceeds  15  percent,  not  to  exceed  a  15  percent  adjustment.  Urban 
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hospitals  with  fewer  than  100  beds  and  with  a  disproportionate  pa- 
tient percentage  of  at  least  40  percent  receive  a  payment  adjust- 
ment of  5  percent.  Rural  hospitals  with  fewer  than  500  beds  and  a 
disproportionate  patient  percentage  of  at  least  45  percent  receive  a 
payment  adjustment  of  4  percent. 

Urban  hospitals  with  100  or  more  beds  that  demonstrate  that 
more  than  30  percent  of  their  revenues  are  derived  from  State  and 
local  government  payments  for  indigent  care  (excluding  payments 
from  Medicare  and  Medicaid)  receive  a  disproportionate  share  ad- 
justment of  25  percent. 

(d)  Increase  in  update  factor  for  rural  hospitals. — See  item  (a) 
above. 

(e)  3-year  extension  of  regional  referral  center  classification. — 
Rural  hospitals  meeting  certain  criteria  may  be  classified  as  re- 
gional referral  centers.  Referral  centers  are  paid  according  to  the 
payment  rates  for  "other"  urban  areas,  rather  than  the  rural  rates, 
adjusted  by  the  hospital's  area  wage  index.  The  Secretary  reviews 
the  status  of  each  referral  center  every  3  years  to  determine 
whether  the  hospital  continues  to  meet  the  applicable  criteria. 
OBRA  86  provided  that  certain  hospitals  classified  as  rural  referral 
centers  on  October  21,  1986,  would  retain  this  status  through  cost 
reporting  periods  beginning  before  October  1,  1989. 

(f)  Criteria  and  payment  for  sole  community  hospitals. — Sole  com- 
munity hospitals  (SCHs)  are  hospitals  that  are  the  sole  source  of 
inpatient  services  reasonably  available  in  a  geographic  area  due  to 
factors  such  as  isolated  location,  weather  conditions,  travel  condi- 
tions, or  the  absence  of  other  hospitals. 

Payment  to  an  SCH  is  equal  to  the  sum  of  25  percent  of  the  Fed- 
eral DRG  rates  for  the  census  region  in  which  the  SCH  is  located 
and  75  percent  of  a  target  amount  per  discharge.  The  target 
amount  is  based  on  the  SCH's  costs  per  case  during  its  cost  report- 
ing period  beginning  in  FY  1982,  updated  to  the  current  year  by 
the  update  factors  used  for  rural  PPS  rates. 

For  cost  reporting  periods  beginning  before  October  1,  1990,  a 
SCH  may  request  additional  payments  if  it  experiences  a  decrease 
of  more  than  5  percent  in  its  total  inpatient  discharges  due  to  cir- 
cumstances beyond  its  control.  A  hospital  may  receive  such  pay- 
ments if  it  meets  SCH  criteria  but  is  not  being  paid  as  a  SCH;  the 
total  amount  paid  to  such  hospitals  cannot  exceed  $5  million  in  FY 
1988  and  $10  million  in  FY  1989. 

A  SCH  which  experiences,  in  any  cost  reporting  period  after  the 
cost  reporting  period  which  was  used  as  the  base  for  determining 
the  target  amount  for  payments  for  the  hospital,  a  significant  in- 
crease in  operating  costs  attributable  to  the  addition  of  new  inpa- 
tient facilities  or  services,  is  provided  with  an  adjustment  to  the 
payment  amounts  for  such  cost  reporting  period  and  subsequent 
cost  reporting  periods  necessary  to  compensate  such  hospital  for 
such  increased  costs. 

(g)  Geographic  classification  of  hospitals. — A  hospital  is  classified 
as  urban  if  it  is  located  within  an  area  classified  as  a  Metropolitan 
Statistical  Area  (MSA).  OBRA  87  provided  for  the  reclassification 
of  a  rural  hospital  as  urban  if  the  county  in  which  the  hospital  is 
located  is  adjacent  to  two  or  more  MSAs,  meets  certain  other  crite- 
ria, and  meets  criteria  regarding  commuting  of  its  employees  from 
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the  adjacent  rural  area  to  the  MSAs.  The  Secretary  has  no  discre- 
tion to  modify  the  definition  of  urban  and  rural  areas,  although 
current  law  allows  the  Secretary  the  discretion  to  establish  geo- 
graphic areas  for  adjusting  differentials  in  wage  index  levels. 

If  treating  a  hospital  located  in  a  rural  county  as  being  located 
in  an  urban  area  reduces  the  wage  index  for  that  urban  area,  the 
Secretary  is  required  to  calculate  and  apply  a  wage  index  separate- 
ly to  hospitals  located  in  such  urban  area  (excluding  the  reclassi- 
fied hospital).  If  treating  hospitals  located  in  rural  counties  as  not 
being  located  in  the  rural  area  in  a  State  reduces  the  wage  index 
for  that  rural  area,  the  Secretary  is  required  to  calculate  and  apply 
a  wage  index  as  if  the  hospitals  had  not  been  excluded  from  that 
rural  area.  Both  adjustments  apply  only  for  discharges  in  FY  1990 
and  FY  1991. 

The  Secretary  is  required  to  make  proportional  adjustments  in 
payment  rates  for  urban  hospitals  to  assure  that  the  OBRA  87  pro- 
visions do  not  result  in  aggregate  PPS  payments  that  are  greater 
or  less  than  would  otherwise  be  made,  and  is  further  required  to 
adjust  payment  rates  for  rural  hospitals  to  ensure  that  aggregate 
payments  to  rural  hospitals  are  not  changed  by  the  provisions. 

(h)  Essential  access  community  hospital  demonstration  pro- 
gram.— 

(1)  Establishment  of  the  program. — No  provision. 

(2)  Rural  health  care  transition  grants. — OBRA  87  authorized 
appropriations  from  the  Medicare  Part  A  Trust  Fund  of  $15 
million  a  year  for  FY  1989  and  1990  for  the  Rural  Transition 
Grant  Program,  which  supports  grants  to  private  not-for-profit 
rural  hospitals  of  up  to  $50,000  per  year  for  up  to  two  years  for 
strengthening  the  financial  and  managerial  ability  of  isolated 
and  financially  distressed  rural  hospitals.  An  application  for  a 
grant  is  submitted  to  the  State  governor  and  is  then  forward- 
ed, with  the  Governor's  comments,  to  HCFA.  No  more  than 
one-third  of  any  grant  may  be  spent  for  capital-related  costs. 

(3)  Treatment  of  EACHs  as  sole  community  hospitals. — No 
provision. 

Ci)  Coverage  of  and  payment  for,  inpatient  rural  primary  care 
hospital  services. — No  provision. 

(5)  Avoiding  duplicative  payments  to  hospitals  participating 
in  rural  demonstration  programs. — No  provision. 

(i)  Study  of  differences  in  standardized  amounts  under  the  pro- 
spective payment  system. — The  standardized  amounts,  which  form 
the  basis  for  DRG  payment  rates,  are  different  for  hospitals  in 
large  urban,  other  urban,  and  rural  areas. 

(j)  Uniform  reporting  requirements  for  certain  hospitals. — OBRA 
87  directed  the  Secretary  to  develop  a  uniform  hospital  reporting 
demonstration  project  in  two  states  (the  Secretary  selected  Califor- 
nia and  Colorado).  In  those  states,  hospitals  are  required  to  report 
hospital  statistical  and  cost  information  using  a  uniform  reportir  g 
format  developed  by  the  Secretary. 

(k)  Reduction  in  indirect  medical  education  payments. — Under 
PPS,  hospitals  receive  additional  payments  to  compensate  for  the 
indirect  costs  associated  with  the  presence  of  approved  graduate 
medical  education  programs  (residency  training).  Indirect  costs 
may  be  due  to  factors  such  as  extra  demands  placed  on  the  hospital 
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staff  by  the  teaching  activity,  or  additional  tests  and  procedures 
that  may  be  ordered  by  residents.  Additional  payment  to  teaching 
hospitals  increases  with  increases  in  a  hospital  s  ratio  of  interns 
and  residents  to  bed  size  on  a  curvilinear  basis,  adding  an  average 
discharge  adjustment  of  7.65  percent  for  each  0.1  percent  increase 
in  the  hospital's  ratio  of  interns  and  residents  to  beds.  The  adjust- 
ment is  scheduled  to  increase  to  8.29  percent  in  FY  1996,  when  the 
disproportionate  share  adjustment  is  scheduled  to  expire. 

House  bill 

(aj  Reduction  in  hospital  update  factors* — Provides  the  following 
update  factors  for  discharges  occurring  during  fiscal  year  1990:  for 
hospitals  in  rural  areas,  the  market  basket  increase  minus  0.75 
percentage  points,  for  hospitals  in  large  urban  areas,  the  market 
basket  increase  minus  1.25  percentage  points,  and  for  hospitals  in 
other  urban  areas,  the  market  basket  increase  minus  1.75  percent- 
age points.  Qtem  (d)f  below,  change-  the  factor  for  rural  hospitals 
to  the  market  basket  increase  plus  2.0  percentage  pointsj  Begin- 
ning in  fiscal  year  1991,  the  update  factor  will  be  equal  to  the 
market  basket  increase. 

fbj  Annual  recalibration  of  DRG  weights  on  a  budget  neutral 
basis.—  Requires  the  Secretary  to  recalibrate  DRG  weights  for  dis- 
charges in  a  fiscal  year,  beginning  with  fiscal  year  1990,  in  a 
manner  that  does  not  increase  or  decrease  aggregate  PPS  pay- 
ments that  would  have  been  made  if  the  DRG  weights  had  not 
been  adjusted. 

(cj  Increase  in  disproportionate  share  adjustment. — For  urban 
hospitals  with  100  or  more  beds  and  rural  hospitals  with  500  or 
more  beds,  increases  the  disproportionate  share  adjustment  from 
0.5  percentage  points  to  0.6  percentage  points  for  each  1.0  percent 
by  which  the  hospital's  disproportionate  patient  percentage  exceeds 
15  percent.  For  hospitals  with  a  disproportionate  patient  percent- 
age of  over  20.2,  the  disproportionate  share  adjustment  is  further 
increased  to  0.7  percentage  points  for  each  1.0  percent  by  which  the 
hospital's  disproportionate  patient  percentage  exceeds  20.2  percent. 

For  rural  referral  centers  ''see  item  <e;,  below;  with  a  dispropor- 
tionate patient  percentage  greater  than  45  percent,  provides  a  pay- 
ment adjustment  of  4  percent  plus  0.6  percentage  points  for  each 
1.0  percent  by  which  the  hospital's  disproportionate  patient  per- 
centage exceeds  45  percent.  For  a  rural  referral  center  with  a  dis- 
proportionate patient  percentage  greater  than  50.2  percent,  further 
increases  the  adjustment  to  0.7  percentage  points  for  each  1.0  per- 
cent by  which  its  disproportionate  patient  percentage  exceeds  50.2 
percent. 

For  hospitals  receiving  disproportionate  share  adjustments  based 
on  revenue  for  indigent  care  from  State  and  local  government,  pro- 
vides a  disproportionate  share  adjustment  of  30  percent. 

(d)  Increase  in  ujxlate  factor  for  rural  hospitals. — Amends  the 
update  factor  for  rural  hospitals  established  by  item  (&)  above  to 
equal  the  projected  increase  in  the  market  basket  index  plus  2.0 
percentage  points. 

(e)  S-year  extensvm  of  regional  referral  center  cdassificatwn. — Ex- 
tends the  classification  of  regional  referral  center  for  all  hospitals 
designated  as  such  on  the  date  of  enactment  of  OBRA  86  ^October 
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21,  1986)  through  cost  reporting  periods  beginning  before  October  1, 
1992. 

(f)  Criteria  and  payment  for  sole  community  hospitals. — Defines 
an  SCH  as  any  hospital  that  the  Secretary  determines  is  located 
more  than  35  road  miles  from  another  hospital.  Hospitals  classified 
as  SCHs  on  the  date  of  enactment  that  do  not  meet  the  new  crite- 
rion for  classification  as  an  SCH  may  continue  to  be  so  classified, 
but  would  be  paid  under  the  SCH  payment  provisions  in  effect 
prior  to  enactment. 

Provides  that  payments  to  SCHs  meeting  the  new  criteria  are  to 
be  determined  on  a  prospective  basis  for  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1989,  with  payments  equal  to  the 
higher  of  100  percent  of  the  SCH's  target  amount  or  the  applicable 
PPS  rates.  Target  amounts  would  be  based  on  the  SCH  s  costs 
during  its  cost  reporting  period  beginning  in  FY  1982  or  FY  1987, 
depending  on  which,  after  updating  to  the  current  period,  produces 
the  higher  target  amount. 

Makes  permanent  the  adjustment  provided  for  SCHs  experienc- 
ing a  decrease  of  more  than  5  percent  in  a  hospital's  total  number 
of  inpatient  cases  due  to  circumstances  beyond  its  control. 

Eliminates  the  adjustment  provided  for  SCHs  experiencing  a  sig- 
nificant increase  in  operating  costs  due  to  the  addition  of  new  inpa- 
tient facilities  or  services. 

(g)  Geographic  classification  of  hospitals. — Requires  the  Secretary 
to  establish  a  procedure  for  hospitals  to  submit  an  application  re- 
questing a  change  in  the  classification  of  the  county  in  which  the 
hospital  is  located  from  rural  to  urban,  or  from  one  urban  area  to 
another  urban  area,  or  requesting  a  change  in  the  wage  index  for 
the  county  where  the  hospital  is  located.  Requires  the  Secretary  to 
publish  instructions  for  application  by  hospitals  for  reclassification 
within  six  months  of  enactment,  and  approve  or  disapprove  appli- 
cations within  12  months  after  receipt  from  the  hospital. 

For  counties  reclassified  as  a  result  of  the  new  procedure,  pro- 
vides for  adjustments  in  wage  indexes  as  follows.  If  reclassifying  a 
county  from  rural  to  urban  or  reclassifying  an  urban  county  from 
one  urban  area  to  another  urban  area  reduces  the  wage  index  for 
the  area  to  which  the  county  is  reclassified  by  more  than  2  percent- 
age points,  the  Secretary  is  required  to  recalculate  and  apply  sepa- 
rate wage  indexes  to  the  other  counties  located  in  the  area  and  to 
the  counties  that  are  reclassified.  If  reclassifying  a  rural  county  as 
not  being  located  in  a  rural  area  or  reclassifying  an  urban  county 
from  one  urban  area  to  another  reduces  the  wage  index  for  the 
rural  area  or  for  other  counties  located  in  that  urban  area,  the  Sec- 
retary is  required  to  calculate  and  apply  the  wage  index  as  if  the 
hospitals  so  reclassified  had  not  been  excluded  from  the  calculation 
of  the  wage  index  for  the  area. 

For  hospitals  reclassified  under  the  OBRA  87  rules,  retains  the 
current  provisions  for  adjustment  of  wage  indexes,  but  provides 
that  the  adjustment  of  an  urban  area's  wage  index  will  apply  only 
if  the  reclassification  of  a  rural  county  into  that  area  would  reduce 
its  wage  index  by  more  than  2  percentage  points.  (The  adjustment 
provisions  for  these  hospitals  continue  to  apply  only  to  discharges 
in  FY  1990  and  1991;  the  provisions  for  hospitals  reclassified  under 
the  new  procedure  are  permanent.) 
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Requires  the  Secretary  to  make  a  proportional  adjustment  in  the 
standardized  payment  amounts  for  hospitals  located  in  an  urban  or 
rural  area  to  assure  that  the  provisions  for  reclassification  of  areas 
under  the  new  application  procedure  do  not  result  in  aggregate 
PPS  payments  that  are  greater  or  less  than  those  that  would  other- 
wise be  made. 

Establishes  a  floor  for  area  wage  indices  so  that  the  reclassifica- 
tion of  hospitals  under  either  the  new  procedure  or  the  OBRA  87 
rules  cannot  result  in  the  reduction  of  any  county's  wage  index 
below  the  wage  index  level  for  other  rural  areas  within  the  same 
State. 

(h)  Essential  Access  Community  Hospital  Demonstration  Pro- 
gram.— 

(1)  Establishment  of  the  program. — Requires  the  Secretary  to 
establish  an  Essential  Access  Community  Hospital  (EACH) 
demonstration  program  providing  grants  to  up  to  10  states. 
Provides  for  grants  to  hospitals  and  facilities  (or  consortia  of 
hospitals  and  facilities)  located  in  States  receiving  grants  for 
the  costs  of  converting  and  developing  facilities  in  accordance 
with  the  program's  requirements.  Requires  the  Secretary  to 
designate  hospitals  and  facilities  located  in  States  receiving 
grants  as  essential  access  community  hospitals  (EACHs)  or 
rural  primary  care  hospitals  (RPCHs). 

Requires  a  State  grant  application  to  contain  assurances 
that  the  State  is  developing  or  has  developed  a  rural  health 
care  plan,  in  consultation  with  the  State  hospital  association 
and  rural  hospitals,  that  provides  for  the  creation  of  one  or 
more  rural  health  networks,  promotes  regionalization  of  rural 
health  services  in  the  State,  improves  access  to  hospital  and 
other  health  services  for  rural  residents,  and  enhances  the  pro- 
vision of  emergency  and  other  transportation  services  related 
to  health  care.  States  must  designate  or  be  in  the  process  of 
designating  rural  non-profit  or  public  hospitals  or  facilities  as 
EACHs  or  RPCHs  within  such  networks. 

Provides  that  a  hospital  or  other  health  facility  is  eligible  to 
receive  grants  if  it  is  located  in  a  State  receiving  a  grant  and  is 
designated  as  an  EACH  or  RPCH,  or  is  a  member  of  a  rural 
health  network.  The  hospital  must  file  an  application  with  the 
State  and  the  Secretary,  and  the  State  must  certify  that  the 
receipt  of  such  a  grant  by  the  hospital  or  facility  is  consistent 
with  the  State's  rural  health  care  plan.  A  consortium  of  hospi- 
tals or  facilities  each  of  which  is  part  of  the  same  rural  health 
network  is  eligible  to  receive  a  grant  if  each  member  would  be 
individually  eligible  to  receive  a  grant. 

Permits  States  to  use  grants  to  plan  and  implement  a  rural 
health  care  plan  and  rural  health  network,  designate  hospitals 
or  facilities  as  EACHs  or  RPCHs,  and  develop  and  support 
communication  and  emergency  transportation  systems.  Grants 
to  hospitals  or  health  facilities  can  be  used  to  finance  the  costs 
of  converting  to  a  rural  primary  care  hospital  or  becoming  part 
of  a  rural  health  network,  including  capital  costs,  costs  in- 
curred in  the  development  of  necessary  communications  sys- 
tems, and  costs  incurred  in  the  development  of  an  emergency 
transportation  system.  A  consortium  can  use  a  grant  to  finance 
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the  costs  it  incurs  in  converting  hospitals  or  facilities  that  are 
part  of  the  consortium  into  rural  primary  care  hospitals  or  in 
developing  and  implementing  a  rural  health  network. 

Provides  that  a  State  may  designate  a  hospital  as  an  EACH 
facility  if  it  is  located  in  a  rural  area,  is  more  than  35  miles 
from  any  hospital  designated  as  an  EACH  or  a  rural  referral 
center,  has  at  least  75  beds  or  is  located  more  than  35  miles 
from  any  other  hospital.  An  EACH  must  also  agree  to  provide 
emergency  and  medical  backup  services  to  RPCHs  participat- 
ing in  the  rural  health  network  of  which  the  EACH  is  a 
member,  provide  staff  privileges  to  RPCH  physicians,  and 
accept  patients  transferred  from  RPCHs. 

Provides  that  a  State  may  designate  a  facility  as  an  RPCH 
only  if  the  facility  is  located  in  a  rural  area,  is  in  compliance 
with  Medicare  conditions  of  participation  at  the  time  it  ap- 
plies, and  agrees  to  cease  providing  inpatient  care  except  as 
specified  below.  An  RPCH  must  also  participate  in  the  net- 
work's communication  and  data  sharing  systems,  provide  24- 
hour  emergency  care,  and  have  no  more  than  6  inpatient  beds 
for  providing  temporary  inpatient  care  for  periods  of  72  hours 
or  less  to  patients  requiring  stabilization  before  discharge  or 
transfer  to  another  hospital.  An  RPCH  is  required  to  meet  the 
staffing  requirements  of  other  rural  hospitals,  but  need  not 
meet  standards  for  hours  or  days  of  operation,  as  long  as  it 
meets  the  requirement  to  provide  24-hour  emergency  care. 
Services  of  a  dietician,  pharmacist,  laboratory  technician,  med- 
ical technologist,  or  radiological  technologist  may  be  furnished 
on  a  part-time,  off-site  basis,  and  required  inpatient  care  may 
be  provided  by  a  physician's  assistant  or  nurse  practitioner, 
subject  to  oversight  of  a  physician.  An  RPCH  is  required  to 
maintain  clinical  records  on  all  patients,  make  arrangements 
with  one  or  more  hospitals  for  the  referral  and  admission  of 
patients  requiring  services  not  available  at  the  RPCH,  have  a 
physician,  physician  assistant  or  nurse  practitioner  available 
to  provide  services,  provide  routine  diagnostic  services,  dis- 
pense drugs  and  biologicals  in  compliance  with  State  and  Fed- 
eral law,  have  appropriate  procedures  for  review  of  utilization 
of  clinic  services,  and  meet  any  other  requirements  the  Secre- 
tary may  determine  are  necessary. 

Requires  States  to  give  preference  to  hospitals  or  facilities 
that  are  participating  in  a  rural  health  network  when  desig- 
nating facilities  as  rural  primary  care  hospitals.  Defines  a 
rural  health  network  as  an  organization  consisting  of  at  least 
one  hospital  that  is  an  EACH,  is  a  rural  referral  center,  or  is 
located  in  an  urban  area  and  meets  the  criteria  for  classifica- 
tion as  a  regional  referral  center,  and  at  least  one  facility  that 
is  an  RPCH.  Requires  members  of  a  rural  health  network  to 
have  entered  into  agreements  regarding  patient  referral  and 
transfer,  the  development  and  use  of  communications  systems, 
including  (where  feasible)  telemetry  systems  and  systems  for 
electronic  sharing  of  patient  data,  and  the  provision  of  emer- 
gency and  non-emergency  transportation  among  the  members 
of  the  network. 

Limits  grants  to  a  hospital  or  facility  to  $200,000. 
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Requires  the  Secretary  to  designate  a  hospital  as  an  EACH  if 
the  hospital  is  located  in  a  State  receiving  a  grant,  has  been 
designated  by  the  State  as  an  EACH,  and  meets  other  criteria 
as  the  Secretary  may  require.  Permits  the  Secretary  to  desig- 
nate a  hospital  as  an  EACH  if  it  would  have  been  so  designat- 
ed by  the  State  but  for  the  fact  that  it  has  fewer  than  75  beds 
or  is  within  35  miles  of  another  hospital. 

Requires  the  Secretary  to  designate  a  hospital  as  a  rural  pri- 
mary care  hospital  if  the  facility  is  located  in  a  State  receiving 
a  grant,  is  designated  as  a  rural  primary  care  hospital  by  the 
State,  and  meets  such  other  criteria  as  the  Secretary  requires. 
A  facility  that  is  not  eligible  for  designation  as  a  rural  primary 
care  hospital  solely  because  it  is  not  designated  as  a  rural  pri- 
mary care  hospital  by  the  State,  may  be  so  designated  by  the 
Secretary  if  it  was  not  designated  as  a  rural  primary  care  hos- 
pital by  the  State  solely  because  of  its  failure  to  meet  one  of 
the  following  criteria:  ceasing  or  agreeing  to  cease  providing 
inpatient  care;  providing  not  more  than  6  inpatient  beds  for 
care  not  to  exceed  72-hours  to  patients  requiring  stabilization; 
or,  meeting  minimum  staffing  requirements. 

Authorizes  appropriations  from  the  Hospital  Insurance  Trust 
Fund  of  $15  million  a  year  for  grants  to  States  and  $15  million 
a  year  for  grants  to  hospitals,  facilities  and  consortia  for  FY 
1990,  1991,  and  1992. 

(2)  Rural  health  care  transition  grants. — Provides  that  hospi- 
tals receiving  grants  on  or  after  October  1,  1989  under  the 
Rural  Health  Care  Transition  Program  may  use  the  grant  to 
develop  a  plan  for  converting  to  a  RPCH  or  to  develop  a  rural 
health  network  if  located  in  a  State  receiving  an  EACH  grant. 
Waives  the  capital  expenditure  limit  when  a  grant  is  used  for 
this  purpose.  Provides  that  a  grant  application  is  to  be  submit- 
ted directly  to  HCFA,  with  a  copy  to  the  State  Governor  for 
comment.  Authorizes  the  appropriation  of  $10  million  a  year 
from  the  Hospital  Insurance  Trust  Fund  for  grants  to  hospitals 
for  FY  1990,  1991,  and  1992. 

(3)  Treatment  of  EACHs  as  sole  community  hospitals. — Pro- 
vides that  a  hospital  designated  by  the  Secretary  as  an  EACH 
is  to  be  treated  as  a  sole  community  hospital  for  payment  pur- 
poses. Provides  that,  if  an  EACH  incurs  increases  in  reasona- 
ble costs  during  a  cost  reporting  period  and  will  incur  such  in- 
creases in  subsequent  cost  reporting  periods  as  a  result  of  be- 
coming a  member  of  a  rural  health  network,  the  hospital's 
target  amount  will  be  increased  to  account  for  the  increased 
costs. 

(4)  Coverage  of,  and  payment  for,  inpatient  rural  primary  care 
hospital  services. — Includes  inpatient  RPCH  services  as  a  cov- 
ered service  under  Part  A  of  Medicare.  Defines  these  services 
as  inpatient  services  provided  by  a  designated  RPCHs  that 
would  be  inpatient  hospital  services  if  provided  by  a  hospital. 
Provides  that  payment  maybe  made  only  if  a  physician  certi- 
fies that  inpatient  RPCH  services  were  required  to  be  immedi- 
ately furnished  on  a  temporary,  inpatient  basis. 

Makes  conforming  amendments  relating  to  development  of 
conditions  of  participation  for  RPCHs  and  use  of  State  licens- 
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ing  agencies  or  national  accrediting  bodies  to  determine  RPCH 
compliance. 

Provides  that  payment  for  inpatient  RPCH  services  in  the 
first  12-month  cost  reporting  period  of  operation  is  the  reasona- 
ble costs  of  the  facility  in  providing  such  services  determined 
on  a  per  diem  basis.  Payment  for  later  reporting  periods  is  the 
per  diem  payment  amount  for  the  preceding  12-month  cost  re- 
porting period,  increased  by  the  PPS  update  factor  for  rural 
hospitals.  Requires  the  Secretary  to  develop  a  prospective  pay- 
ment system  for  inpatient  rural  primary  care  hospital  services 
on  or  after  January  1,  1993. 

(5)  Avoiding  duplicative  payments  to  hospitals  participating 
in  rural  demonstration  programs. — Requires  the  Secretary  to 
reduce  payment  amounts  to  hospitals  and  RPCHs  participating 
in  EACH  demonstrations  to  the  extent  necessary  to  avoid  du- 
plication of  any  payment  made  under  demonstration  grants  or 
the  Rural  Health  Care  Transition  Grant  Program. 
(i)  Study  of  Differences  in  Standardized  Amounts  Under  the  Pro- 
spective Payment  System. — Requires  the  Secretary  to  report  to  the 
House  Committee  on  Ways  and  Means,  Senate  Committee  on  Fi- 
nance, and  Prospective  Payment  Assessment  Commission  (ProPAC) 
by  October  1,  1990,  on  the  results  of  a  study  analyzing  the  current 
differences  in  the  standardized  amounts  under  PPS  among  large 
urban,  other  urban,  and  rural  areas,  and  evaluating  whether  the 
differences  in  the  amounts  could  be  eliminated  by  expanding  or  re- 
vising the  current  method  used  to  determine  or  update  such 
amounts. 

The  report  is  required  to  include  recommendations  regarding  the 
establishment  of  a  single  national  rate  for  PPS  hospitals,  the  need 
for  appropriate  adjustments  in  payment  rates  to  reflect  severity  of 
illness  among  patients  classified  in  the  same  DRG  or  to  reflect 
other  differences  in  costs  within  a  DRG,  and  other  adjustments  the 
Secretary  deems  appropriate. 

Requires  ProPAC  to  submit  a  report  to  the  House  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance  by  April  1, 
1991,  evaluating  the  Secretary's  recommendations. 

(j)  Uniform  reporting  requirements  for  certain  hospitals. — Re- 
quires hospitals  receiving  disproportionate  share  adjustments,  re- 
gional referral  centers,  sole  community  providers,  and  EACH  facili- 
ties to  report  statistics  and  cost  information  using  the  uniform  re- 
porting format  developed  by  the  Secretary  in  the  hospital  reporting 
demonstration  project  created  by  OBRA  87. 

(k)  Reduction  in  indirect  medical  education  payments. — No  provi- 
sion. 

Effective  date 

(a),  (b),  (d),  (e),  (h),  (i)  enactment;  (c)  applies  to  discharges  occur- 
ring on  or  after  October  1,  1989;  (f),  (j)  apply  to  cost  reporting  peri- 
ods beginning  on  or  after  October  1,  1989;  (g)  is  effective  on  enact- 
ment, except  that  the  provision  establishing  a  floor  for  area  wage 
indices  applies  to  payments  for  discharges  occurring  on  or  after  Oc- 
tober 1,  1989. 


726 


Senate  amendment 

(a)  Reduction  in  hospital  update  factors. — 

Section  5101. — Provides  the  following  update  factors  for  dis- 
charges occurring  during  FY  1990:  for  hospitals  in  rural  areas, 
the  market  basket  increase  plus  3.0  percentage  points,  for  hos- 
pitals in  large  urban  areas,  the  market  basket  increase  minus 
0.7  percentage  points,  for  hospitals  in  other  urban  areas,  the 
market  basket  minus  1.4  percentage  points. 

(b)  Annual  recalibration  of  DRG  weights  on  a  budget  neutral 
basis. — No  provision. 

(c)  Increase  in  disproportionate  share  adjustment. — No  provision. 

(d)  Increase  in  update  factor  for  rural  hospitals. — Increases 
update  factor  for  rural  hospitals  to  equal  the  projected  increase  in 
the  market  basket  index  plus  3.0  percentage  points;  see  item  (a) 
above. 

(e)  3-year  extension  of  regional  referral  center  classification. — No 
provision. 

(f)  Criteria  and  payment  for  sole  community  hospitals. — No  provi- 
sion. 

(g)  Geographic  classification  of  hospitals. — No  provision. 

(h)  Essential  access  community  hospital  demonstration  Pro- 
gram.— No  provision. 

(i)  Study  of  differences  in  standardized  amounts  under  the  pro- 
spective payment  system. — No  provision. 

(j)  Uniform  reporting  requirements  for  certain  hospitals. — No  pro- 
vision. 

(k)  Reduction  in  indirect  medical  education  payments. — Reduces 
the  indirect  medical  education  adjustment  for  FY90  to  an  average 
of  7.1  percent  for  each  0.1  percent  increase  in  the  hospital's  ratio  of 
interns  and  residents. 

Effective  date 

(a)  Enactment,  (k)  applies  to  payments  for  discharges  occurring 
on  or  after  October  1,  1989. 

Conference  agreement 

(a)  Changes  in  hospital  update  factors. — The  conference  agree- 
ment continues,  for  all  Part  A  services,  the  reductions  in  payment 
imposed  under  the  sequester  order  of  October  16,  1989,  pursuant  to 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(Gramm-Rudman-Hollings)  through  December  31,  1989.  The  agree- 
ment provides  that  no  additional  reduction  in  payments  under  Part 
A  would  occur  as  a  result  of  a  new  sequester  order  under  Title  11 
of  the  Act.  This  would  be  accomplished  by  increasing  payments 
under  Part  A  to  providers  for  items  or  services  provided  on  or  after 
January  1,  1990  by  a  percentage  amount  (1.42%)  equal  to  the 
amount  of  the  reduction  imposed  pursuant  to  an  order  under  Title 
11  for  those  providers  affected  by  the  order. 

The  agreement  provides  the  following  update  factors  for  dis- 
charges occurring  on  or  after  January  1,  1990,  and  before  October 
1,  1990:  for  hospitals  in  rural  areas,  the  market  basket  increase 
plus  4.22  percent;  for  hospitals  in  large  urban  areas,  the  market 
basket  increase  plus  0.12  percent;  for  hospitals  in  other  urban 
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areas,  the  market  basket  increase  minus  0.53  percent.  For  the  pur- 
pose of  computing  payment  rates  for  FY  1991  and  later  years,  the 
update  factors  for  FY  1990  will  be  deemed  to  have  been  those  in 
effect  beginning  January  1,  1990. 

The  agreement  provides  for  a  PPS  pass-through  payment  for  the 
costs  of  administering  blood  clotting  factors  to  individuals  with  he- 
mophilia. 

The  Prospective  Payment  Assessment  Commission  is  required  to 
include  as  part  of  its  June  1,  1990  report  to  Congress  a  study  of  the 
appropriateness  of  making  an  adjustment  to  the  methodology  for 
determining  PPS  payments  for  hospitals  with  a  high  proportion  of 
Medicare  discharges.  The  conferees  also  request  that  ProPAC  in- 
clude in  its  June  1  report  an  analysis  of  the  financial  status  of  high 
case  mix  hospitals,  with  special  attention  devoted  to  capital  invest- 
ment in  these  hospitals  as  compared  with  other  hospitals. 

(b)  Annual  recalibration  of  DRG  weights  on  a  budget  neutral 
basis. — The  conference  agreement  requires  the  Secretary  to  reduce 
the  weighting  factor  for  each  DRG  by  1.22  percent  for  discharges  in 
FY  1990.  As  a  result  of  this  provision  and  the  update  factors,  the 
net  update  in  PPS  payment  rates  effective  January  1,  1990,  will  be 
as  follows:  for  hospitals  in  rural  areas,  the  market  basket  increase 
plus  3.0  percent;  for  hospitals  in  large  urban  areas,  the  market 
basket  increase  minus  1.1  percent;  for  hospitals  in  other  areas,  the 
market  basket  increase  minus  1.75  percent.  The  provision  prohibits 
Secretary  of  HHS  from  adjusting  DRG  weighting  factors  on  other 
than  a  budget  neutral  basis  effective  in  FY  91. 

(c)  Increase  in  disproportionate  share  adjustment. — The  confer- 
ence agreement  includes  the  House  provision,  with  amendments. 
The  increase  in  the  disproportionate  share  adjustment  for  urban 
hospitals  with  more  than  100  beds  and  a  disproportionate  patient 
percentage  of  over  20.2  percent  is  set  at  0.65  percentage  points  for 
each  1.0  percent  by  which  the  hospital's  disproportionate  patient 
percentage  exceeds  20.2  percent.  For  rural  hospitals  with  more 
than  100  beds  and  hospitals  classified  as  sole  community  hospitals, 
the  disproportionate  patient  percentage  required  to  qualify  for  a 
payment  adjustment  is  reduced  to  30  percent.  For  sole  community 
hospitals  the  amount  of  the  payment  adjustment  is  increased  to  10 
percent.  The  formula  for  rural  referral  centers  is  (P-30)  (.6) +  4.0. 
Hospitals  that  are  classified  as  both  sole  community  and  rural  re- 
ferral centers  will  receive  the  higher  of  the  applicable  adjustments. 
The  changes  are  effective  for  discharges  occurring  on  or  after  April 
1,  1990. 

(d)  Increase  in  update  factor  for  rural  hospitals. — See  (a)  above. 

(e)  3-year  extension  of  regional  referral  center  classification. — The 
conference  agreement  includes  the  House  provision,  with  an 
amendment  to  provide  that  the  extension  applies  to  all  hospitals 
classified  as  regional  referral  centers  as  of  September  30,  1989,  in- 
cluding those  so  classified  as  a  result  of  OBRA  1986. 

(f)  Criteria  and  payment  for  sole  community  hospitals. — The  con- 
ference agreement  includes  the  House  provision,  with  amendments. 
The  Secretary  retains  the  authority  to  classify  as  an  SCH  a  hospi- 
tal that  is  fewer  than  35  miles  from  another  hospital  but  that 
meets  other  criteria  established  by  the  Secretary.  The  Secretary  is 
required  to  develop  and  promulgate  new  criteria  based  on  travel 
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time.  The  new  payment  provisions  established  for  SCHs  that  are 
more  than  35  miles  from  another  hospital  are  extended  to  apply  to 
all  SCHs.  The  hospital  receives  the  higher  of  three  rates  as  the 
basis  for  reimbursement:  a  target  amount  based  on  the  hospital's 
1982  costs,  a  target  amount  based  on  the  hospital's  1987  costs,  or 
the  Federal  PPS  rate.  The  provisions  apply  to  cost  reporting  peri- 
ods beginning  on  or  after  April  1,  1990. 

The  agreement  also  applies  the  new  payment  provisions  to  rural 
hospitals  that  are  not  SCHs,  but  that  have  100  or  fewer  beds  and 
depend  on  Medicare  for  at  least  60  percent  of  their  patient  days  or 
discharges.  For  these  hospitals,  the  payment  provisions  apply  only 
to  cost  reporting  periods  beginning  on  or  after  April  1,  1990,  and 
ending  on  or  before  March  31,  1993.  These  hospitals  will  also  be  eli- 
gible for  the  volume  adjustment  provided  for  SCHs.  Eligibility  for 
this  provision  will  be  determined  based  on  data  from  cost  reports 
beginning  in  fiscal  year  1987. 

The  agreement  also  requires  the  Prospective  Payment  Assess- 
ment Commission  (ProPAC)  to  study  and  report  on  the  feasibility 
of  returning  small  rural  hospitals  to  cost-based  reimbursement,  de- 
veloping alternative  measures  of  market  share  for  use  in  classify- 
ing sole  community  hospitals,  and  the  feasibility  of  applying  a 
volume  adjustment  to  the  payment  of  small  rural  hospitals. 

(g)  Geographic  classification  of  hospitals. — The  conference  agree- 
ment includes  the  House  provision  with  amendments  to  provide  for 
a  board  to  review  and  modify  the  geographic  status  of  hospitals. 
The  provision  also  amends  the  provisions  for  adjustment  of  wage 
indexes  and  standardized  amounts  to  allow  for  the  reclassification 
of  hospitals  under  OBRA  1987,  to  provide  that  if  the  addition  of 
hospitals  located  in  a  rural  county  to  an  urban  area  reduced  the 
wage  index  for  the  urban  area  by  more  than  one  percentage  point, 
the  rural  county  would  be  treated  as  if  it  were  a  separate  urban 
area.  If  the  addition  of  the  rural  county  to  the  urban  area  reduced 
the  wage  index  of  the  urban  area  by  less  than  one  percentage 
point,  the  calculation  of  the  wage  index  for  the  combined  area 
would  exclude  the  wage  costs  of  the  rural  county.  The  amendment 
also  provides  that  the  wage  index  for  a  rural  county  affected  by 
this  provision  could  not  be  less  than  the  rural  wage  index  for  the 
state  in  which  the  county  was  located.  The  amendment  applies  to 
discharges  on  or  after  April  1,  1990.  The  adjustments  made  by  this 
section  would  be  required  to  be  made  on  a  budget  neutral  basis. 

The  agreement  further  requires  that  the  Secretary  update  the 
area  wage  index  annually,  beginning  in  FY  1993.  Such  updates  will 
be  budget  neutral. 

The  agreement  also  provides  for  additional  payment  to  hospitals 
adversely  affected  by  errors  in  the  computation  of  the  area  wage 
index  resulting  from  erroneous  data  submitted  by  hospitals  in  re- 
sponse to  the  1984  HCFA  wage  survey.  A  hospital  will  be  eligible 
for  the  additional  payment  if  it  was  not  one  of  the  hospitals  that 
submitted  erroneous  data,  and  if  correction  of  the  error  results  in 
an  adjustment  of  the  wage  index  of  at  least  3  percentage  points. 
Additional  payment  is  available  only  for  discharges  during  periods 
when  the  erroneously  determined  wage  index  was  in  effect. 

(h)  Essential  Access  Community  Hospital  Demonstration  Pro- 
gram.— The  conference  agreement  follows  the  House  bill  with 
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amendments  to  reduce  the  number  of  grants  to  states  to  seven  and 
reduce  the  authorization  for  grants  to  states  to  $10  million.  The  au- 
thorization for  rural  health  care  transition  grants  is  increased  to 
$25  million  and  telecommunications  projects  are  added  as  a  pur- 
pose for  which  grants  may  be  awarded.  The  provision  also  author- 
izes the  Secretary  to  designate  up  to  15  facilities  as  Rural  Primary 
Care  Hospitals  in  States  which  do  not  participate  in  the  EACH  pro- 
gram. In  designating  this  group  of  facilities,  the  Secretary  may 
waive  the  requirements  that  restrict  the  provision  of  inpatient 
care.  The  Secretary  is  further  authorized  to  waive  any  provisions  of 
Part  A  of  Medicare  in  order  to  further  the  purposes  of  the  pro- 
gram. 

The  conferees  wish  to  clarify  with  respect  to  the  rural  health 
care  transition  grant  program  that  the  Secretary  is  authorized  to 
set  priorities  among  the  several  uses  for  grant  funds  authorized  by 
law. 

(i)  Study  of  differences  in  standardized  amounts  under  the  pro- 
spective payment  system. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  to  require  the  Secretary  to  de- 
velop a  legislative  proposal  regarding  elimination  of  separate 
standardized  amounts  for  rural,  other  urban,  and  large  urban  hos- 
pitals. 

(j)  Uniform  reporting  requirements  for  certain  hospitals. — The 
conference  agreement  does  not  include  the  House  provision. 

(k)  Reduction  in  indirect  medical  education  payments. — The  con- 
ference agreement  does  not  include  the  Senate  amendment. 


Present  law 

(a)  Exemption  of  cancer  hospitals  from  prospective  payment 
system. — The  Secretary  is  authorized  to  provide  for  exceptions  or 
adjustments  in  PPS  for  hospitals  extensively  involved  in  treatment 
for  and  research  on  cancer.  Currently,  hospitals  so  designated  may 
elect  to  be  paid  on  a  reasonable  cost  basis.  However,  they  are  treat- 
ed similarly  to  PPS  hospitals  for  purposes  of  periodic  interim  pay- 
ments (PIP)  and  for  capital-related  payments. 

(b)  Rebasing  for  certain  non-PPS  hospitals. — PPS-exempt  hospi- 
tals are  reimbursed  using  a  system  of  target  amounts  which  are  de- 
fined as  the  hospital's  base-year  costs  inflated  by  a  rate  of  increase 
limit.  Hospitals  below  the  target  amount  receive  a  bonus.  The  cur- 
rent base  year  for  determining  target  amounts  is  generally  cost  re- 
porting periods  beginning  in  fiscal  year  1982. 

(c)  Publication  of  instructions  relating  to  exceptions  and  adjust- 
ments in  target  amounts. — The  Secretary  is  directed  to  provide  an 
exemption  from,  or  an  exception  and  adjustment  to  a  hospital's 
target  rate  if  events  beyond  the  hospital's  control,  or  extraordinary 
circumstances,  including  changes  in  case  mix,  cause  a  distortion  in 
the  hospital's  base  year  costs  or  annual  cost  increases. 


S^PPS-Exempt  Hospitals 
Section  10103  of  the  House  bill. 
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House  bill 

(a)  Exemption  of  cancer  hospitals  from  prospective  payment 
system. — Exempts  from  PPS  hospitals  classified  before  December 
31,  1990,  as  extensively  involved  in  treatment  for  or  research  on 
cancer. 

(b)  Rebasing  for  certain  non-PPS  hospitals. — Amends  the  base 
year  for  determining  target  amounts  for  cancer  hospitals  to  be  cost 
reporting  periods  beginning  in  fiscal  year  1987,  unless  the  use  of  a 
1982  base  and  the  intervening  updates  between  1983  and  1987  cre- 
ates a  higher  target  amount.  The  higher  target  amount  will  be 
used  as  the  base. 

(c)  Publication  of  instructions  relating  to  exceptions  and  adjust- 
ments in  target  amounts. — Requires  the  Secretary  to  publish  in- 
structions within  180  days  after  enactment  specifying  the  applica- 
tion process  to  be  used  in  providing  exceptions  and  adjustments  in 
target  amounts  for  hospitals. 

Effective  date 

(a)  Applies  to  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1989,  in  the  case  of  hospitals  already  classified  as  cancer  hos- 
pitals on  the  date  of  enactment.  For  such  hospitals,  changes  in  cap- 
ital reimbursement  apply  to  portions  of  cost  reporting  periods  or 
discharges  occurring  during  and  after  fiscal  year  1987;  eligibility 
for  PIP  is  effective  30  days  after  enactment.  For  hospitals  classified 
as  cancer  hospitals  after  enactment,  the  provisions  apply  to  cost  re- 
porting periods  beginning  on  or  after  the  date  of  such  classification, 
(b)  Applies  to  cost  reporting  periods  beginning  on  or  after  October 
1,  1989.  (c)  Enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Exemption  of  cancer  hospitals  from  prospective  payment 
system. — The  conference  agreement  includes  the  House  provision, 
with  an  amendment.  An  exemption  is  also  provided  for  any  hospi- 
tal classified  as  a  cancer  hospital  before  December  31,  1991,  that  is 
located  in  a  State  that  has  a  PPS  waiver  under  section  1814(b)  as  of 
the  date  of  enactment. 

(b)  Rebasing  for  certain  non-PPS  hospitals. — The  conference 
agreement  includes  the  House  provision,  except  that  the  changes 
apply  to  cost  reporting  periods  beginning  on  or  after  April  1,  1989. 

(c)  Publication  of  instructions  relating  to  exceptions  and  adjust- 
ments in  target  amounts. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  to  authorize  the  Secretary  to 
determine  a  hospital's  target  amount  using  a  new  base  year. 

4.  Payments  for  Hospice  Care 
Section  10111  of  House  bill. 
Present  law 

Medicare  Part  A  beneficiaries,  who  are  certified  as  terminally  ill 
by  a  physician  within  2  days  after  their  care  is  initiated,  may  elect 
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to  receive  hospice  benefits,  in  lieu  of  certain  other  Medicare  cov- 
ered services.  Beneficiaries  electing  hospice  are  entitled  to  receive 
hospice  services  for  two  90-day  periods  and  one  subsequent  30-day 
period,  and  another  period  beyond  this  total  of  210  days  of  coverage 
so  long  as  the  beneficiary's  physician  or  hospice  medical  director 
recertifies  that  the  beneficiary  is  still  terminally  ill. 

In  implementing  the  hospice  benefit,  HHS  established  a  prospec- 
tive payment  system  for  hospice  care.  Under  this  payment  system, 
hospices  are  paid  one  of  four  predetermined  rates  for  each  day  a 
Medicare  beneficiary  is  under  the  care  of  the  hospice.  The  rates 
vary  according  to  the  level  of  care  furnished  to  the  beneficiary.  The 
rates  are  as  follows:  (1)  routine  home  care — $63.17;  (2)  continuous 
home  care — up  to  $368.67;  (3)  inpatient  respite  care  day— $65.33; 
and  (4)  general  inpatient  care — $281.00. 

These  rates  were  increased  to  their  present  levels  in  1986  by 
COBRA  of  1985,  P.L.  99-272.  At  that  time,  COBRA  increased  each 
of  the  four  payment  rates  by  $10  a  day.  COBRA  also  provided  the 
Secretary  of  HHS  an  additional  year  (until  October  1,  1986)  for  the 
first  annual  review  and  adjustment  of  hospice  payment  rates. 

House  bill 

(a)  Increase  in  current  rates. — Increases  hospice  payment  rates  by 
20  percent  effective  October  1,  1989,  and  requires  that  payment 
rates  be  increased  in  subsequent  fiscal  years  by  increases  in  the 
hospital  market  basket. 

(b)  Study  of  methods  to  compensate  hospices  for  high-cost  care. — 
Requires  the  Secretary  of  HHS  to  conduct  a  study  of  high-cost  hos- 
pice care  provided  to  Medicare  beneficiaries  and  to  evaluate  the 
ability  of  hospice  programs  participating  in  Medicare  to  provide 
this  care.  Based  on  this  study,  also  requires  the  Secretary  to  devel- 
op methods  to  compensate  hospices  for  high-cost  care  provided  to 
Medicare  beneficiaries.  Requires  the  Secretary  to  report  on  the 
study  and  any  recommendations  for  compensating  hospice  for  high- 
cost  care  by  October  1,  1990. 

Effective  date 

Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Increase  in  current  rates. — The  conference  agreement  includes 
the  House  provision,  with  an  amendment.  The  requirement  that 
persons  be  certified  as  terminally  ill  within  2  days  after  hospice 
care  is  initiated  is  amended  to  specify  that  certification  occur  not 
later  than  8  days  after  care  is  initiated,  if  verbal  certification  is 
provided  within  2  days.  The  provisions  are  effective  for  care  and 
services  furnished  on  or  after  January  1,  1990. 

(b)  Study  of  methods  to  compensate  hospices  for  high-cost  care. — 
The  conference  agreement  includes  the  House  provision. 
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5.  Miscellaneous  Technical  Provisions  Relating  to  Part  A 
Section  10112  of  the  House  bill. 
Present  law 

(a)  Hospital  obligations  with  respect  to  treatment  of  emergency 
medical  conditions  and  indigent  care. —  As  a  condition  of  participa- 
tion in  Medicare,  hospitals  are  required  to  comply,  to  the  extent 
applicable,  with  requirements  relating  to  the  examination  and 
treatment  for  emergency  medical  conditions  and  women  in  active 
labor.  Hospitals  are  currently  not  required  to  inform  patients  of 
these  obligations. 

When  transferring  patients,  hospitals  are  required  to  provide  to 
the  receiving  facility  the  appropriate  medical  records  (or  copies  of 
them)  of  the  examination  and  treatment  provided  at  the  transfer- 
ring hospital. 

Medicare  participating  hospitals  are  not  required  to  participate 
in  the  Medicaid  program,  nor  inform  patients  if  they  participate  in 
the  Medicaid  program. 

The  Prospective  Payment  Assessment  Commission  is  required  by 
law  to  collect  and  assess  information  on  various  aspects  of  health 
care.  There  is  no  requirement  in  current  law  that  the  Prospective 
Payment  Assessment  Commission  determine  the  amount  of  uncom- 
pensated care  provided  by  hospitals. 

(b)  Medicare  buy-in  for  continued  benefits  for  disabled  individ- 
uals.— Social  Security  Disability  Insurance  (SSDI)  beneficiaries  who 
return  to  work,  but  do  not  medically  recover,  stop  receiving  cash 
benefits  after  a  twelve  month  period,  and  stop  receiving  Medicare 
benefits  after  an  additional  thirty-six  months  of  extended  eligibility 
are  exhausted. 

(c)  Release  and  use  of  hospital  accreditation  surveys. — A  hospital 
may  be  deemed  to  meet  Medicare's  participation  requirements  if  it 
is  accredited  by  the  Joint  Commission  on  Accreditation  of  Health- 
care Organizations  (JCAHO).  HCFA  performs  validation  surveys  of 
JCAHO  approved  hospitals  on  a  sample  basis  or  if  allegations 
about  quality  problems  at  a  specific  hospital  are  made.  A  hospital 
must  agree  to  authorize  JCAHO  to  release  a  copy  of  the  hospital's 
most  current  accreditation  survey  if  the  hospital  is  the  subject  of  a 
validation  survey  by  HCFA.  The  Secretary  is  prohibited  from  dis- 
closing any  accreditation  survey  made  and  released  by  JCAHO. 

If  the  Secretary  finds  that  a  hospital  has  serious  deficiencies  in 
quality  or  safety  following  a  validation  survey,  the  hospital  may  no 
longer  be  deemed  to  meet  Medicare's  participation  requirements 
and  removed  from  the  program. 

(d)  Intermediate  sanctions  for  psychiatric  hospitals. — Current  law 
provides  for  intermediate  sanctions  to  be  imposed  on  skilled  nurs- 
ing facilities  that  fail  to  meet  the  requirements  for  participation, 
but  has  no  such  provisions  for  inpatient  psychiatric  hospitals. 

(e)  Medical  necessity  certification  of  extended  care  services  by 
nurse  practitioners  and  clinical  nurse  specialists. — Medicare  speci- 
fies that  payment  for  skilled  nursing  facility  (SNF)  care  can  be 
made  only  if  a  physician  certifies  (and  recertifies  where  care  is  pro- 
vided over  a  period  of  time)  that  an  individual  needs,  on  a  daily 
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basis,  skilled  nursing  care  or  other  skilled  rehabilitation  services 
that  can  only  be  provided  in  a  SNF. 

(f)  Eligibility  of  merged  or  consolidated  hospitals  for  periodic  in- 
terim payments. — A  PPS  hospital  may  generally  receive  periodic  in- 
terim payments  (PIP)  only  if  the  hospital  had  a  disproportionate 
share  adjustment  percentage  of  at  least  5.1  during  FY  1987  or  was 
a  rural  hospital  with  less  than  100  beds,  and  was  receiving  PIP  as 
of  June  30,  1987. 

(g)  Extension  of  waiver  for  Finger  Lakes  Area  Hospitals  Corpora- 
tion.— The  Secretary  may  provide  that  payment  with  respect  to 
services  provided  by  a  hospital  in  a  State  may  be  made  in  accord- 
ance with  a  hospital  reimbursement  control  system  in  a  State, 
rather  than  under  Medicare's  reimbursement  system. 

For  State  reimbursement  systems  approved  by  the  Secretary 
prior  to  the  enactment  of  the  Social  Security  Amendments  of  1983, 
the  Secretary  is  required  to  continue  to  use  the  State  system  if  the 
State  so  requests  and,  for  the  first  three  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1983,  the  increase  in  payments  for 
hospital  inpatient  care  under  the  State  system  does  not  exceed  the 
increase  under  the  national  system.  After  the  three  year  period, 
the  Secretary  may  choose  to  evaluate  the  State  system  based  on 
whether,  during  36-month  periods,  the  amount  of  payments  to  hos- 
pitals under  the  State  system  will  not  exceed  those  which  would 
have  been  made  under  Medicare's  reimbursement  system. 

Currently,  Maryland  and  New  York  have  such  waivers,  although 
the  New  York  waiver  covers  only  the  four  counties  participating  in 
the  Finger  Lakes  Area  Hospitals  Corporation  (FLAHC)  rural  hospi- 
tal payment  demonstration. 

(h)  Clarification  of  continuation  of  August  1987  hospital  bad  debt 
recognition  policy. — Under  current  regulations  the  Medicare  pro- 
gram makes  payments  to  hospitals  to  reimburse  hospitals  for  Medi- 
care bad  debt,  defined  as  unrecovered  costs  associated  with  unpaid 
Medicare  deductible  and  coinsurance.  The  bad  debt  must  be  related 
to  covered  services  furnished  to  a  Medicare  beneficiary  in  order  to 
be  considered  bad  debt  and  the  hospital  is  required  to  meet  certain 
collection  criteria. 

OBRA  87  directed  the  Secretary  to  continue  payments  for  Medi- 
care bad  debt  under  policy  in  effect  as  of  August  1,  1987.  The  Tech- 
nical and  Miscellaneous  Revenue  Act  of  1988  further  specified  that 
criteria  for  indigency  determination  procedures,  for  record  keeping, 
and  for  determining  whether  to  refer  a  claim  to  an  external  collec- 
tion agency  were  among  the  elements  of  1987  policy  not  subject  to 
change. 

(i)  Use  of  more  recent  data  regarding  routine  service  costs  of 
skilled  nursing  facilities. — Medicare  law  authorizes  the  Secretary 
of  HHS  to  set  limits  on  skilled  nursing  facility  (SNF)  routine  serv- 
ice costs  that  will  be  recognized  as  reasonable  and  reimbursed 
under  the  program.  The  Secretary  is  required  to  establish  separate 
per  diem  limits  for  freestanding  and  hospital-based  SNFs  as  fol- 
lows: For  freestanding  SNFs  in  urban  and  rural  areas,  the  limits 
are  set  at  112  percent  of  the  mean  routine  service  costs  of  urban 
and  rural  freestanding  facilities,  respectively.  Limits  for  urban  and 
rural  hospital-based  facilities  are  set  at  the  appropriate  freestand- 
ing limit,  plus  50  percent  of  the  difference  between  the  freestand- 


734 


ing  limit  and  112  percent  of  the  mean  routine  service  costs  for  hos- 
pital-based facilities.  An  amount  is  added  to  the  hospital-based  fa- 
cility limit  to  account  for  cost  differences  between  hospital-based 
and  freestanding  SNFs  that  are  attributable  to  excess  overhead  al- 
locations resulting  from  Medicare  reimbursement  principles. 

The  current  schedule  of  Medicare  cost  limits  for  SNFs  is  based 
on  cost  reports  submitted  by  SNFs  for  cost  reporting  periods  ending 
between  October  1,  1982  and  September  30,  1983. 

(j)  Permitting  dentist  to  serve  as  hospital  medical  director. — Medi- 
care regulations  require  as  a  condition  of  participation  for  hospitals 
that  the  responsibility  for  organization  and  conduct  of  the  medical 
staff  be  assigned  to  a  doctor  of  medicine  or  osteopathy. 

(k)  GAO  study  of  hospital-based  and  freestanding  skilled  nursing 
facilities. — Medicare  requires  the  Secretary  of  HHS  to  establish 
separate  limits  on  the  routine  service  costs  of  freestanding  and  hos- 
pital-based skilled  nursing  facilities  (SNFs).  For  freestanding  SNFs 
in  urban  and  rural  areas,  the  limits  are  set  at  112  percent  of  the 
mean  routine  service  costs  of  urban  and  rural  freestanding  facili- 
ties, respectively.  Limits  for  urban  and  rural  hospital-based  facili- 
ties are  set  at  the  appropriate  freestanding  limit,  plus  50  percent  of 
the  difference  between  the  freestanding  limit  and  112  percent  of 
the  mean  routine  service  costs  for  hospital-based  facilities.  An 
amount  is  added  to  the  hospital-based  facility  limit  to  account  for 
cost  differences  between  hospital-based  and  freestanding  SNFs  that 
are  attributable  to  excess  overhead  allocations  resulting  from  Medi- 
care reimbursement  principles. 

House  bill 

(a)  Hospital  obligations  with  respect  to  treatment  of  emergency 
medical  conditions  and  indigent  care. — 

(1)  In  general. — Requires  a  hospital  or  rural  primary  care 
hospital  participating  in  Medicare  to:  (a)  adopt  and  enforce  a 
policy  to  ensure  compliance  with  requirements  relating  to  the 
examination  and  treatment  of  emergency  medical  conditions 
and  women  in  active  labor;  (b)  maintain  medical  and  other 
records  related  to  individuals  transferred  to  or  from  the  hospi- 
tal for  a  period  of  five  years  from  the  date  of  transfer;  and  (c) 
maintain  a  list  of  physicians  who  are  on  call  for  duty  after  the 
initial  examination  to  provide  treatment  necessary  to  stabilize 
an  individual  with  an  emergency  medical  condition.  Requires 
that  each  Medicare  participating  hospital  post  conspicuously  in 
any  emergency  department  a  sign  (in  a  form  specified  by  the 
Secretary)  specifying  the  rights  of  individuals  to  emergency 
treatment,  and  to  post  conspicuously  (in  a  form  specified  by 
the  Secretary)  information  indicating  whether  or  not  the  hospi- 
tal participates  in  Medicaid. 

(2)  GAO  survey. — Requires  the  General  Accounting  Office  to 
determine,  through  a  survey  or  other  appropriate  means,  for 
each  hospital  participating  under  the  Medicare  program,  the 
hospital's  policy  regarding  the  treatment  of  individuals  eligible 
for  Medicaid  benefits,  and  the  percentage  of  the  hospital's  rev- 
enue attributable  to  Medicaid  payments.  Requires  the  Comp- 
troller General  to  submit  a  report  no  later  than  one  year  after 
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enactment  to  the  House  Ways  and  Means  and  Senate  Finance 
Committees. 

(3)  Determining  uncompensated  care. — Requires  that  no  later 
than  one  year  after  enactment,  the  Prospective  Payment  As- 
sessment Commission  develop  a  method  for  determining  the 
amount  of  uncompensated  care  provided  by  a  hospital  and  to 
submit  a  report  describing  such  method  to  the  House  Ways 
and  Means  and  Senate  Finance  Committees. 

Effective  date 

(a)  (1)  is  effective  the  first  day  of  the  first  month  that  begins  more 
than  180  days  after  enactment,  without  regard  to  whether  imple- 
menting regulations  have  been  promulgated  by  that  date;  (a)  (2) 
and  (3):  enactment. 

(b)  Medicare  buy-in  for  continued  benefits  for  disabled  individ- 
uals.— Provides  disabled  beneficiaries  who  are  not  yet  65  years  old 
and  continue  to  be  disabled,  and  who  are  no  longer  entitled  to  ben- 
efits solely  because  of  having  earnings  in  excess  of  the  amount  per- 
mitted, with  the  option  of  purchasing  Medicare  coverage  after  they 
have  worked  a  full  forty-eight  months  and  have  exhausted  their  ex- 
tended period  of  Medicare  eligibility. 

Provides  that  an  individual  may  only  enroll  during  a  7-month  en- 
rollment period,  that  begins  after  an  individual  is  notified  that  en- 
titlement to  benefits  will  end,  or  during  a  general  annual  enroll- 
ment period  between  January  1  and  March  31  beginning  in  1990. 
Entitlement  to  benefits  begins  based  on  when  the  individual  be- 
comes eligible  to  receive  benefits  and  enrolls  for  such  benefits.  En- 
titlement is  delayed  for  individuals  enrolling  after  the  first  month 
in  which  they  become  eligible.  An  individual's  coverage  period  con- 
tinues until  enrollment  is  terminated  because  the  individual  is  no 
longer  disabled,  the  individual  files  notice  of  no  longer  wishing  to 
participate,  the  individual  becomes  otherwise  eligible  for  hospital 
insurance  coverage  under  Medicare,  or  the  individual  stops  paying 
premiums.  Permits  the  Secretary  to  establish  a  grace  period  before 
termination  for  non-payment. 

Requires  that  premiums  be  paid  as  prescribed  in  regulations,  and 
that  premiums  collected  be  deposited  in  the  Treasury  and  credited 
to  the  Federal  Hospital  Insurance  Trust  Fund.  Premiums  are  pay- 
able for  the  first  month  of  an  individual's  enrollment  and  until  the 
month  of  the  individual's  death  or  termination  of  an  individual's 
coverage  period.  Requires  the  amount  of  monthly  premiums  to  be 
the  same  as  premiums  charged  for  Medicare's  hospital  insurance 
benefits  for  uninsured  individuals  and  provides  that  for  purposes  of 
Medicare  catastrophic  premiums,  enrollees  shall  be  treated  in  the 
same  way  as  such  uninsured  individuals. 

Effective  date 

Enactment,  except  that  does  not  apply  so  as  to  provide  hospital 
insurance  coverage  for  any  month  before  July  1990. 

(c)  Release  and  use  of  hospital  accreditation  surveys. — Provides 
that  a  hospital  may  be  deemed  to  meet  Medicare  requirements  on 
the  basis  of  JCAHO  accreditation  only  if  JCAHO  releases  to  the 
Secretary  all  copies  of  all  accreditation  surveys  and  other  relevant 
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information.  Requires  that  JCAHO  survey  information  be  released 
even  if  the  hospital  is  not  the  subject  of  a  HCFA  validation  survey. 

Authorizes  the  Secretary  to  disclose  surveys  and  related  informa- 
tion to  the  extent  that  such  information  relates  to  an  enforcement 
action  taken  by  the  Secretary. 

Permits  the  Secretary  to  determine  that  a  hospital  does  not  meet 
participation  requirements  on  the  basis  of  information  other  than 
information  derived  from  a  validation  survey. 

Effective  date 

Enactment,  except  that  provisions  relating  to  hospital  and 
JCAHO  release  of  information  apply  6  months  after  enactment. 

(d)  Intermediate  sanctions  for  psychiatric  hospitals. — If  the  Secre- 
tary determines  that  a  psychiatric  hospital  fails  to  meet  Medicare's 
participation  requirements  and  these  deficiencies  immediately  jeop- 
ardize the  health  and  safety  of  its  patients,  the  Secretary  is  re- 
quired to  terminate  the  hospital's  Medicare  participation  agree- 
ment. If  there  is  no  immediate  jeopardy  to  the  health  and  safety  of 
the  patients,  the  Secretary  may  choose  to  terminate  Medicare's 
participation  agreement  with  the  hospital  or  deny  Medicare  pay- 
ments for  individuals  admitted  after  the  effective  date  of  the  find- 
ing, or  both. 

If  non-compliance  continues  for  3  months  after  the  initial  find- 
ing, the  Secretary  must  deny  Medicare  payments  for  new  admis- 
sions. If  the  non-compliance  continues  for  6  months,  the  Secretary 
must  deny  Medicare  payments  until  the  hospital  achieves  compli- 
ance. 

Effective  date 
Enactment. 

(e)  Medical  necessity  certification  of  extended  care  services  by 
nurse  practitioners  and  clinical  nurse  specialists. — Authorizes  nurse 
practitioners  and  clinical  nurse  specialists  working  in  collaboration 
with  a  physician  to  certify  and  recertify  the  need  for  SNF  care. 

Effective  date 
Enactment. 

(f)  Eligibility  of  merged  or  consolidated  hospitals  for  periodic  in- 
terim payments. — Provides  that  a  hospital  created  by  the  merger  or 
consolidation  of  2  or  more  hospitals  or  hospital  campuses  shall  be 
eligible  to  receive  PIP  if  at  least  one  of  the  hospitals  or  campuses 
received  PIP  prior  to  the  merger  or  consolidation,  and  the  merging 
or  consolidating  hospitals  or  campuses  would  each  meet  the  re- 
quirement of  having  a  disproportionate  share  adjustment  percent- 
age of  at  least  5.1  percent  during  FY  1987  if  treated  as  independent 
hospitals. 

Effective  date 

Applies  to  payments  made  for  discharges  occurring  on  or  after 
October  1,  1989,  regardless  of  the  date  of  the  merger  or  consolida- 
tion of  the  facilities  involved. 

(g)  Extension  of  waiver  for  Finger  Lakes  Area  Hospitals  Corpora- 
tion.— Requires  the  Secretary's  test  of  the  effectiveness  of  a  State 
cost  containment  system  to  be  based  on  the  aggregate  rate  of  in- 
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crease  from  October  1,  1984,  to  the  most  recent  date  for  which 
annual  data  are  available. 

Effective  date 
Enactment. 

(h)  Clarification  of  continuation  of  August  1987  hospital  bad  debt 
recognition  policy. — Amends  OBRA  87  by  prohibiting  the  Secretary 
from  requiring  a  hospital  to  change  its  bad  debt  collection  policy  if 
a  fiscal  intermediary  accepted  the  policy  in  accordance  with  the 
rules  in  effect  as  of  August  1,  1987,  for  indigency  determination 
procedures,  for  record  keeping,  and  for  determining  whether  to 
refer  a  claim  to  an  external  collection  agency.  For  such  facilities, 
the  Secretary  also  may  not  collect  from  the  hospital  on  the  basis  of 
an  expectation  of  a  change  in  the  hospital's  collection  policy. 

Effective  date 

Effective  as  if  included  in  the  enactment  of  OBRA  87. 

(i)  Use  of  more  recent  data  regarding  routine  service  costs  of 
skilled  nursing  facilities. — Requires  the  Secretary  to  use  for  SNF 
cost  limits  cost  reports  submitted  by  SNFs  for  cost  reporting  peri- 
ods ending  September  30,  1986.     ±  .  ^  j 

Effective  date 
Enactment. 

(j)  Permitting  dentist  to  serve  as  hospital  medical  director. — Per- 
mits a  doctor  of  dental  surgery  or  of  dental  medicine  to  serve  as  a 
hospital's  medical  staff  director,  if  permitted  under  State  law. 

Effective  date 
Enactment. 

(k)  GAO  study  of  hospital-based  and  freestanding  skilled  nursing 
facilities. — Requires  GAO  to  conduct  a  study  to  assess  the  differ- 
ences in  costs  and  case-mix  between  hospital-based  and  freestand- 
ing SNFs  participating  in  Medicare.  Requires  GAO  to  report  to 
Congress  on  this  study  and  its  recommendations,  including  recom- 
mendations on  the  payment  differential  between  hospital-based 
and  freestanding  SNFs,  by  June  1,  1990. 

Effective  date 

Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Hospital  obligations  with  respect  to  treatment  of  emergency 
medical  conditions  and  indigent  care. — The  conference  agreement 
includes  the  House  provision  with  an  amendment  to  delete  studies 
by  the  General  Accounting  Office  and  the  Prospective  Payment  As- 
sessment Commission. 

(b)  Medicare  buy-in  for  continued  benefits  for  disabled  individ- 
uals.— The  conference  agreement  includes  the  House  provision. 

The  conference  agreement  also  provides  that  the  Secretary  shall 
at  the  request  of  a  State  made  after  1989,  modify  the  buy-in  agree- 
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ment  with  the  State  to  provide  for  State  payment  of  Part  A  premi- 
ums for  qualified  Medicare  beneficiaries. 

(c)  Release  and  use  of  hospital  accreditation  surveys. — The  confer- 
ence agreement  includes  the  House  provision. 

(d)  Intermediate  sanctions  for  psychiatric  hospitals. — The  confer- 
ence agreement  includes  the  House  provision. 

(e)  Medical  necessity  certification  of  extended  care  services  by 
nurse  practitioners  and  clinical  nurse  specialists. — The  conference 
agreement  includes  the  House  provision  with  an  amendment  to  re- 
quire that  nurse  practitioners  or  clinical  nurse  specialists  not  have 
a  direct  or  indirect  employment  relationship  with  the  facility. 

(f)  Eligibility  of  merged  or  consolidated  hospital  for  periodic  inter- 
im payment. — The  conference  agreement  includes  the  House  provi- 
sion. 

(g)  Extension  of  waiver  for  Finger  Lakes  Area  Hospitals  Corpora- 
tion.— The  conference  agreement  includes  the  House  provision. 

The  conference  agreement  also  provides  that  no  recoupment  or 
reduction  may  be  made  in  payments  to  Massachusetts  hospitals  on 
account  of  alleged  overpayments  prior  to  May  1,  1990. 

(h)  Clarification  of  continuation  of  August  1987  hospital  bad  debt 
recognition  policy. — The  conference  agreement  includes  the  House 
provision. 

(i)  Use  of  more  recent  data  regarding  routine  service  costs  of 
skilled  nursing  facilities. — The  conference  agreement  includes  the 
House  provision. 

The  conference  agreement  also  includes  a  provision  prohibiting 
balance  billing  by  nursing  homes  to  Medicare  patients. 

(j)  Permitting  dentist  to  serve  as  hospital  medical  director. — The 
conference  agreement  includes  the  House  provision. 

(k)  GAO  study  of  hospital-based  and  freestanding  skilled  nursing 
facility. — The  conference  agreement  includes  the  House  provision. 

PART  B — PROVISIONS  RELATING  TO  PART  B  OF  THE  MEDICARE  PROGRAM 

1.  Physician  Payment  Reform 
Sections  10123  and  4001  of  House  bill. 
Present  law 

(a)  In  general. — Medicare  pays  for  physicians'  services  on  the 
basis  of  reasonable  charges.  The  reasonable  charge  for  a  service 
cannot  exceed  the  physician's  actual  charge,  the  physician's  cus- 
tomary charge,  or  the  prevailing  charge  for  the  service  in  the  com- 
munity. Customary  and  prevailing  charge  fee  screens  (i.e.  bench- 
marks against  which  individual  charges  are  compared)  are  updated 
annually.  The  increase  in  the  prevailing  charge  screen  is  subject  to 
a  limitation  known  as  the  Medicare  Economic  Index  (MEI).  The 
MEI  is  a  limitation  on  cumulative  changes  in  prevailing  charges 
since  1973.  Recently,  allowable  MEI  increases  have  been  specified 
by  law. 

Medicare  pays  80  percent  of  the  reasonable  charge  after  the  ben- 
eficiary has  met  the  $75  deductible.  Medicare  payments  are  made 
directly  to  the  physician  or  the  patient  depending  on  whether  the 
physician  has  accepted  assignment  for  the  claim.  In  the  case  of  as- 
signed claims,  the  physician  bills  the  program  directly  and  is  paid 
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an  amount  equal  to  80  percent  of  the  reasonable  charge  (less  any 
deductible  where  applicable).  The  physician  may  not  charge  the 
beneficiary  more  than  the  applicable  deductible  and  20  percent  co- 
insurance amounts.  A  physician  may  become  a  participating  phy si- 
can.  A  participating  physician  is  one  who  voluntarily  enters  into 
an  agreement  with  the  Secretary  to  accept  assignment  on  all 
claims  for  the  forthcoming  year.  The  MEI-adjusted  prevailing 
charges  for  nonparticipating  physicians  are  95  percent  of  that  for 
participating  physicians. 

(b)  Payment  phase-in. — No  provision. 

(c)  Establishment  of  fee  schedule. — No  provision,  (see  (d)  below.) 

(d)  Treatment  of  radiologist  and  anesthesia  services.-OBRA-ldS7 
required  the  Secretary  to  develop  a  fee  schedule  for  payment  for 
radiologist  services  beginning  in  1989.  Radiologist  services  are 
those  performed  by  or  under  the  supervision  of  a  board  certified  or 
board  eligible  radiologist  or  for  whom  radiology  services  account 
for  at  least  50  percent  of  Part  B  billings.  The  law  also  required  the 
Secretary  to  develop  a  relative  value  guide  for  payment  for  anes- 
thesia services  beginning  in  1989. 

(ej  Determination  of  relative  values. — The  Secretary  is  required  to 
develop  a  relative  value  scale  and  report  to  Congress  on  its  devel- 
opment by  July  1,  1989.  In  developing  the  scale  the  Secretary  is  re- 
quired to  take  into  account  the  recommendations  of  the  PPRC. 

(f)  Coding. — HCFA  has  required  carriers  to  use  a  national  uni- 
form common  procedure  coding  system  known  as  the  HCFA 
Common  Procedure  Coding  System  (HCPCS) 

(g)  Establishment  of  initial  conversion  factors. — No  provision. 

(h)  Changes  in  conversion  factors  for  subsequent  years. — No  provi- 
sion. 

(i)  Geographic  adjustments. — No  provision. 

(j)  Target  rates  of  increase  in  expenditures. — No  provision. 

(k)  Limitation  on  beneficiary  liability. — OBRA-1986  placed  a 
limit  on  actual  charges  of  nonparticipating  physicians  which  is 
known  as  the  maximum  allowable  actual  charge  (MAAC).  Nonpar- 
ticipating physicians  whose  actual  charge  for  a  service  in  the  pre- 
ceding year  equals  or  exceeds  115  percent  of  the  current  year's  pre- 
vailing charge,  may  increase  their  charges  by  no  more  than  one 
percent.  Nonparticipating  physicians  whose  actual  charge  for  the 
preceding  year  is  below  115  percent  of  the  current  year's  prevailing 
charge  may  increase  their  actual  charges  over  a  four-year  period, 
1987-1990,  such  that  in  1990  their  MAAC  may  equal  115  percent  of 
the  prevailing  charge.  If  a  physician  knowingly  and  willfully  bills 
above  his  MAAC  limit,  the  Secretary  may  apply  sanctions  includ- 
ing barring  physicians  from  participating  in  Medicare  for  up  to  five 
years  and/ or  imposing  a  civil  monetary  penalty  or  assessment. 

(I)  Monitoring. — No  provision. 

(m)  Sending  information  to  physicians. — Carriers  are  required,  at 
the  beginning  of  each  year,  to  provide  nonparticipating  physicians 
with  a  list  of  the  physician's  MACCs  for  that  physician's  most  com- 
monly furnished  services. 

(n)  Restrictions  on  administrative  and  judicial  review. — Adminis- 
trative and  judicial  review  may  not  be  made  of  determinations  of 
prevailing  charges  for  overpriced  procedures  or  cataract  surgical 
procedures. 
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(o)  Requirements  for  carriers. — No  provision. 

(p)  Bonus  payments  for  services  furnished  in  health  manpower 
shortage  areas. — OBRA-1987  provided  for  a  bonus  of  5  percent  of 
the  Medicare  payment  amount  for  physicians  services  provided  in  a 
rural  area  which  is  designated  as  a  class  1  or  class  2  health  man- 
power shortage  area. 

(q)  Studies. — 

(1)  GAO  study  of  alternative  payment  methodology  for  mal- 
practice component. — No  provision. 

(2)  GAO  study  examining  alternative  malpractice  resolution 
systems. — No  provision. 

(3)  Study  of  payments  to  risk  contracting  plans. — Medicare 
makes  payments  to  a  qualified  health  maintenance  organiza- 
tion on  the  basis  of  the  number  of  beneficiaries  enrolled  in  the 
plan.  The  amount  of  the  monthly  capitation  payment  is  based 
on  the  adjusted  average  per  capita  cost  (AAPCC).  The  AAPCC 
reflects  Medicare  expenditures  in  each  locality  for  services  pro- 
vided by  physicians  and  providers  billing  on  a  fee-for-service 
basis. 

(4)  Study  of  carve-out  from  target  rate  of  increase  in  expendi- 
tures.— No  provision. 

(5)  Study  of  electronic  billing. — The  law  authorizes  carriers 
to  develop  direct  lines  for  electronic  receipt  of  claims  from  par- 
ticipating physicians. 

(6)  Study  of  target  rate  of  increase  in  expenditures  or  study  of 
volume  performance  standards. — No  provision. 

(7)  PPRC  study  of  payment  for  overhead. — No  provision. 

(r)  Conforming  changes. — The  law  sunsets  the  MAAC  program  on 
the  earlier  of  December  31,  1990  or  one  year  after  the  date  the  Sec- 
retary reports  to  Congress  on  the  development  of  a  relative  value 
scale. 

OBRA-1986  required  development  by  HCFA  of  a  common  proce- 
dure coding  system  and  required  Part  B  payments  to  be  made 
under  this  system  by  January  1,  1993. 

(s)  Revision  of  participation  periods. — The  participation  period 
under  the  physician  participation  program  is  January  1-December 
31  of  each  year. 

(t)  Expedited  procedures  for  initial  implementation. — No  provi- 
sion. 

(u)  Role  of  PPRC. — PPRC  is  required  to  make  recommendations 
to  the  Secretary  concerning  development  of  a  relative  value  scale. 

House  bill 

(A)  IN  GENERAL 

Section  10123.— Amends  Title  XVIII  of  the  Social  Security  Act  by 
adding  a  new  Section  1848,  "Payment  for  Physicians'  Services 
Based  on  a  Resource-Based  Relative  Value  Schedule."  A  new  fee 
schedule  is  phased-in  over  the  Oct.  1991  -  Jan.  1996  period.  Begin- 
ning October  1,  1991,  payments  for  physicians  services  are  to  be 
based  on  the  lesser  of:  (1)  the  actual  charge;  or  (2)  the  fee  schedule 
amount  (as  established  below.)  The  fee  schedule  amount  for  non- 
participating  physicians  is  95%  of  the  amount  otherwise  deter- 
mined. The  term  physicians  services  includes  only  those  services 
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provided  by  doctors  of  medicine  or  osteopathy  and  diagnostic  tests 
and  X-ray  services  (not  including  clinical  diagnostic  laboratory 
tests)  furnished  in  connection  with  physician  services. 

Establishes  expenditure  targets  for  physicians  services  beginning 
in  FY1990. 

Phases-in  new  limits  on  actual  charges  beginning  in  1991  so  that 
the  limit  would  equal  115%  of  the  fee  schedule  amount  in  1993. 

Section  4001—  Amends  Title  XVIII  of  the  Social  Security  Act  by 
adding  a  new  Section  1848,  "Resource  Based  Relative  Value  Scale 
for  Physicians  Services."  The  current  reasonable  charge  methodolo- 
gy is  replaced  by  a  fee  schedule  based  on  a  relative  value  scale.  The 
fee  schedule  is  phased-in  over  4  years  beginning  April  1,  1990. 
During  1990  and  1991,  adjustments  are  to  be  made  in  current  pre- 
vailing charges  based  on  differences  between  prevailing  charges 
and  a  reference  fee  schedule;  during  1992,  payments  are  made 
under  an  adjusted  fee  schedule.  During  1990,  the  provision  only  ap- 
plies to  procedures  specified  by  the  Congress;  beginning  in  1991, 
the  provision  applies  to  all  physicians  services  (including  diagnostic 
tests  and  X-ray  services,  except  clinical  diagnostic  laboratory  tests 
furnished  in  connection  with  physician  services.) 

Specifies  that  the  reform  is  to  be  carried  out  in  a  budget  neutral 
fashion  in  each  year  of  the  transition. 

Establishes,  beginning  in  1991,  a  maximum  limit  on  the  amount 
nonparticipating  physicians  can  charge  equal  to  120%  of  the  Medi- 
care prevailing  charge  or  fee  schedule  amount. 

(B)  PAYMENT  PHASE-IN 

Section  10123. — Limits  reductions  and  increases  to  15%  in  any 
year.  Specifies  that  in  the  case  of  a  service  for  which  the  historical 
payment  basis  is  less  than  85%  of  the  fee  schedule  amount  for 
1991,  the  recognized  fee  schedule  amount  would  be  115%  of  the  his- 
torical payment  basis  in  the  last  three  months  of  1991  and  in  1992. 
For  services  furnished  in  1993,  1994,  or  1995  the  recognized  fee 
schedule  amount  would  be  115%  of  the  previous  year's  recognized 
amount;  in  no  case  could  the  recognized  fee  schedule  amount 
exceed  the  applicable  fee  schedule  amount. 

Specifies  that  in  the  case  of  a  service  for  which  the  historical 
payment  basis  exceeds  115%  of  the  fee  schedule  amount  for  1991, 
the  recognized  fee  schedule  amount  would  be  85%  of  the  historical 
payment  basis  in  the  last  three  months  of  1991  and  in  1992.  For 
services  furnished  in  1993,  1994,  or  1995  the  recognized  fee  sched- 
ule amount  would  be  85%  of  the  previous  year's  recognized 
amount;  in  no  case  could  the  recognized  fee  schedule  amount  be 
less  than  the  fee  schedule  amount. 

Defines  the  historical  payment  basis  as  the  weighted  average 
prevailing  charge  for  the  service  applied  in  a  locality  in  1991,  ad- 
justed to  reflect  payments  for  services  with  charges  below  the  pre- 
vailing charge  level.  The  historical  payment  basis  is  determined  by 
the  Secretary  without  regard  to  physician  specialty.  For  purposes 
of  these  calculations,  localities  are  the  same  as  those  used  for  pay- 
ment purposes  on  the  date  of  enactment. 

Section  4001. — Requires  the  Secretary,  for  services  provided  from 
April  1990-December  1990,  to  provide  for  an  adjustment  in  the  pre- 
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vailing  charge  otherwise  applied  equal  to  Ms  of  the  difference  be- 
tween the  reference  fee  schedule  and  the  prevailing  charge  other- 
wise applied  for  the  service.  The  adjusted  prevailing  charge  will  be 
treated  for  all  subsequent  periods  as  the  prevailing  charge  applied 
in  1990.  Evaluation  and  management  services  would  all  receive  the 
same  percentage  increase  (or  decrease)  in  1990  based  on  the  weight- 
ed average  that  each  such  service  would  otherwise  receive  under 
the  formula.  Evaluation  and  management  services  are  defined  as 
primary  care  services  (as  the  term  is  used  under  current  law)  and 
hospital  medical  services  and  consultations. 

Requires  the  Secretary,  for  services  provided  in  1991,  to  provide 
for  an  adjustment  in  the  prevailing  charge  equal  to  Va  of  the  differ- 
ence between  the  reference  fee  schedule  and  the  prevailing  charge 
otherwise  applied.  The  prevailing  charge  level  is  the  1990  level  in- 
creased by  the  1991  MEI  without  regard  to  customary  charge 
levels.  The  adjusted  prevailing  charge  is  to  be  treated  for  all  subse- 
quent periods  as  the  prevailing  charge  applied  in  1991.  Evaluation 
and  managment  services  are  treated  in  the  same  way  as  in  1990. 

Provides  that  for  1992  payment  is  to  be  based  on  the  lesser  of  the 
actual  charge  or  the  fee  schedule  amount.  The  Secretary  is  to 
adjust  the  fee  schedule  amount  by  V2  of  the  difference  between  the 
fee  schedule  amount  and  the  prevailing  charge  level.  The  prevail- 
ing charge  level  is  the  adjusted  1991  level  increased  by  the  1992 
MEI.  The  Secretary  will  provide  for  construction  of  a  proxy  prevail- 
ing charge  in  the  case  of  a  physician's  service  which  is  reclassified 
or  receded  and  no  prevailing  charge  exists  for  1991.  If  the  fee 
schedule  area  changes  from  1991  to  1992,  the  Secretary  is  required 
to  calculate  the  prevailing  charge  based  on  the  weighted  average  of 
the  prevailing  charges  that  would  otherwise  have  applied  in  the 
portions  of  the  old  fee  schedule  area  included  in  the  new  fee  sched- 
ule area. 

Specifies  that  beginning  in  1993  payments  are  made  on  the  basis 
of  the  fee  schedule  without  any  adjustment  for  prevailing  charges. 
The  Secretary  is  prohibited  from  requiring  carriers  to  recompute 
customary  charges  with  respect  to  services  furnished  during  or 
after  1992  or  prevailing  charges  for  services  furnished  after  1992. 

(C)  ESTABLISHMENT  OF  FEE  SCHEDULE 

Section  10123. — Requires  the  Secretary  to  establish  a  national  fee 
schedule  by  October  1,  1991  that  sets  a  payment  amount  for  all 
physicians'  services  furnished  in  all  physician  payment  areas  in  a 
year.  A  payment  area  is  each  urban  area  and  the  rural  area  within 
each  State  as  those  areas  are  defined  for  payment  purposes  under 
the  prospective  payment  system. 

Specifies  that  the  fee  schedule  amount  is  equal  to  the  sum  of  the 
following: 

(1)  Work  Payment  Amount:  the  product  of  (A)  work  relative 
value  units  for  the  service,  and  (B)  the  work  conversion  factor 
for  the  year  for  the  category  of  services; 

(2)  Overhead  Payment  Amount:  the  product  of  (A)  the 
number  of  overhead  relative  value  units  for  the  service,  (B)  the 
overhead  conversion  value  for  the  year  for  the  category  of  serv- 
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ices,  and  (C)  the  geographic  overhead  index  value  for  services 
furnished  in  the  payment  area;  and 

(3)  Malpractice  Payment  Amount:  the  product  of  (A)  the 
number  of  malpractice  relative  value  units  for  the  service,  (B) 
the  malpractice  conversion  factor  for  the  year  for  the  category 
of  services,  and  (C)  the  geographic  malpractice  index  value  for 
services  furnished  in  the  same  payment  area. 
Section  4001. — Requires  the  Secretary  to  apply,  for  the  period 
April-December  1990,  a  reference  fee  schedule  covering  each  of  the 
physicians  services  specified  in  Appendix  A  of  the  explanation  of 
the  Committee  on  Energy  and  Commerce  to  accompany  the  House 
Budget  Report  on  OBRA-1989.  This  specification  is  based  on  avail- 
able data  and  recommendations  of  the  PPRC.  The  reference  fee 
schedule  in  a  fee  schedule  area  represents  the  product  of  (1)  the 
relative  value  for  the  service,  (2)  the  national  standard  conversion 
factor,  and  (3)  the  geographic  adjustment  factor.  Fee  schedule  areas 
are  the  same  as  localities  currently  used  for  payment  purposes. 

Requires  the  Secretary  to  establish  a  reference  fee  schedule  cov- 
ering each  physicians  service  by  October  1,  1990  for  application  in 

1991.  The  reference  fee  schedule  is  the  product  of  the  relative  value 
for  the  service,  the  national  standard  conversion  factor  and  the  ge- 
ographic adjustment  factor.  Fee  schedule  areas  are  the  same  as  lo- 
calities currently  used  for  payment  purposes. 

Requires  the  Secretary  to  establish  a  fee  schedule  covering  each 
physicians  service  by  October  1  of  each  year  (beginning  in  1991)  for 
use  in  the  following  year.  The  fee  schedule  amount  is  the  product 
of  the  relative  value  for  the  service,  the  national  standard  conver- 
sion factor  and  the  geographic  adjustment  factor.  Beginning  in 

1992,  fee  schedule  areas  are  to  be  comprised  of  either  (1)  each  State 
in  its  entirety,  or  (2)  each  metropolitan  statistical  area  (or  New 
England  County  Metropolitan  area  or  comparable  area  recognized 
by  the  Secretary)  and  each  portion  of  each  State  which  is  outside 
such  area.  The  Secretary  is  to  report  to  Congress  by  July  1,  1991  on 
which  of  these  approaches  should  be  used. 

(D)  TREATMENT  OF  RADIOLOGIST  AND  ANESTHESIA  SERVICES 

Section  10123. — Authorizes  the  Secretary  to  waive  or  adjust  ap- 
plication of  the  fee  schedule  requirement  in  the  case  of  radiologist 
services  for  which  payment  would  otherwise  be  made  under  the 
OBRA-1987  fee  schedule  provision.  A  similar  waiver  or  adjustment 
may  be  made  in  the  case  of  anesthesia  services  for  which  a  relative 
value  guide  has  been  established. 

Section  4001. — Establishes  a  special  provision  for  the  establish- 
ment of  a  reference  fee  schedule  in  1991  for  anesthesia  services  for 
which  a  relative  value  guide  has  been  established.  Instead  of  rela- 
tive values  and  the  national  standard  conversion  factor,  the  Secre- 
tary shall  use,  to  the  extent  practicable,  the  relative  value  guide 
with  appropriate  adjustment  of  the  conversion  factor.  This  is  to  be 
done  in  a  manner  to  assure  that  the  reference  fee  schedule 
amounts  for  anesthesia  services  in  fee  schedule  areas  are  consist- 
ent with  reference  fee  schedule  amounts  for  other  services  deter- 
mined by  the  Secretary  to  be  of  comparable  value  in  those  areas. 
The  Secretary  is  to  adjust  the  reference  fee  schedule  amounts  by 
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geographic  adjustment  factors  in  the  same  manner  applicable  to 
other  services.  The  Secretary  may  provide  for  an  overall  percent- 
age adjustment  for  anesthesia  services  in  a  manner  similar  to  the 
overall  percentage  adjustment  provided  for  evaluation  and  manage- 
ment services.  The  provisions  relating  to  anesthesia  services  are 
also  applicable  for  1992  and  subsequent  years. 

Requires  the  Secretary  to  base  the  relative  value  for  radiology 
services  (as  defined  for  purposes  of  the  OBRA-1987  fee  schedule)  on 
the  relative  value  scale  developed  under  the  fee  schedule  with  ap- 
propriate modifications  to  assure  that  relative  values  are  consistent 
with  relative  values  established  for  similar  or  related  services. 

(E)  DETERMINATION  OF  RELATIVE  VALUES 

(1)  Components  of  physicians  services 

Section  10123. — Divides  physicians  services  into  three  compo- 
nents: work  component,  overhead  component,  and  malpractice  com- 
ponent. 

Defines  "work  component"  as  that  portion  of  the  resources  used 
in  furnishing  the  service  that  reflects  physician  time  and  intensity. 
This  portion  includes  activities  before  and  after  patient  contact. 
For  surgical  procedures  the  term  is  to  reflect  a  global  definition  in- 
cluding pre-and  post-operative  physicians  services. 

Defines  "overhead  component'  as  that  portion  of  the  resources 
used  in  furnishing  the  service  that  reflects  the  overhead  (as  defined 
by  the  Secretary)  other  than  overhead  associated  with  malpractice 
expenses,  in  furnishing  the  service. 

Defines  "malpractice  component"  as  that  portion  of  the  re- 
sources used  in  furnishing  the  service  that  reflects  malpractice  ex- 
penses. 

Section  4001. — Specifies  that  for  1990  the  relative  value  for  a 
physicians  service  is  the  sum  of  the  relative  values  of  the  compo- 
nents for  practice  expenses  and  for  physician  work.  These  compo- 
nents are  specified  in  Appendix  A  of  the  explanation  of  the  House 
Energy  and  Commerce  Committee  bill  included  in  the  House 
Budget  Committee  report  on  OBRA-1989.  The  values  are  based  on 
the  relative  resources  used.  Practice  expenses  are  based  on  the  rel- 
ative expenses  of  furnishing  services  including  malpractice  ex- 
penses and  items  such  as  office  rent,  wages  of  personnel,  etc.;  phy- 
sician compensation  and  other  physician  fringe  benefits  are  ex- 
cluded. The  physician  work  component  is  based  on  such  factors  as 
relative  time  and  effort. 

Specifies  that  for  1991,  the  relative  value  for  each  physicians 
service  is  based  on  the  relative  resources  used  for  the  practice  ex- 
pense component  and  physician  work  component  as  described 
above.  Beginning  in  1992,  the  relative  value  for  each  physicians 
service  is  based  on  the  sum  of  three  components — general  practice 
expenses,  malpractice  expenses,  and  physician  work.  The  general 
practice  expense  component  is  defined  the  same  way  as  the  prac- 
tice expense  component  was  defined  for  earlier  years,  except  that 
malpractice  expenses  are  excluded.  The  malpractice  expense  com- 
ponent relates  to  relative  malpractice  expenses,  based  on  the  risk 
category  of  the  class  of  services  furnished  (or  the  specialty  of  physi- 
cians providing  the  service.) 
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(2)  Determination  of  relative  values  for  components  of  physicians 

services 

Section  10123. — Provides  for  a  determination  of  relative  value 
units  for  each  component. 

Requires  the  Secretary  to  determine  a  number  of  work  relative 
value  units  for  the  service  based  on  the  relative  resources  used,  in- 
corporating physician  time  and  intensity,  in  furnishing  the  service. 

Specifies  that  the  number  of  overhead  relative  value  units  is 
equal  to  the  product  of  the  base  allowed  charges  for  the  service  and 
the  overhead  percentage  for  the  service. 

Specifies  that  the  number  of  malpractice  value  units  is  equal  to 
the  product  of  the  base  allowed  charges  for  the  service  and  the 
malpractice  percentage  for  the  service. 

Defines  base  allowed  charges  as  the  national  average  allowed 
charges  for  the  service  for  services  furnished  from  Jan.-Sept.  1991, 
estimated  by  the  Secretary  using  the  most  recent  available  data, 
consistent  with  practice  cost  data. 

Section  4  001  —  Requires  the  Secretary  to  use  the  relative  values 
as  defined  above  for  1990.  For  1991,  the  Secretary,  using  the  best 
available  information  and  taking  into  account  the  recommenda- 
tions of  the  PPRC,  is  to  determine  the  relative  value  for  each  phy- 
sicians service  based  on  the  relative  resources  used  for  the  practice 
expense  component  and  physician  work  component  as  described 
above.  The  Secretary  is  to  base  the  computation  of  the  relative 
values  for  the  practice  expense  component  on  the  best  readily 
available  data,  such  as  survey  data.  For  1992,  the  calculation  of  rel- 
ative values  is  to  be  made  in  the  same  manner  as  for  1991  except 
that  there  are  now  three  components  for  physicians  services. 

(3)  Extrapolation 

Section  10123. — Provides  that  the  Secretary  may  use  extrapola- 
tion and  other  techniques  to  determine  the  number  of  relative 
value  units  for  low  volume  services  and  other  services  for  which 
adequate  data  are  not  available.  Such  techniques  may  also  be  used 
to  determine  practice  costs  for  specialities  for  which  adequate  prac- 
tice cost  data  are  not  available.  The  Secretary  may  establish  ancil- 
lary policies,  such  as  those  relating  to  modifiers  and  local  codes,  in 
order  to  implement  the  requirement  for  establishing  relative  value 
units. 

Section  4001. — Provides  that  beginning  for  1991,  the  Secretary 
may  extrapolate  relative  values  for  physicians  services  for  which 
specific  data  are  not  available.  The  extrapolation  is  to  be  based  on 
related  services  for  which  such  values  are  available.  The  Secretary 
is  to  specifically  take  into  account  recommendations  of  the  PPRC 
and  the  results  of  consultations  with  organizations  representing 
physicians  who  provide  such  services. 

(4)  Adjustments 

Section  10123. — Authorizes  the  Secretary  to  adjust  relative  value 
units  from  time  to  time  to  take  into  account  changes  in  medical 
practice,  coding  changes,  or  new  data  on  relative  value  compo- 
nents. The  Secretary  may  adjust  relative  value  units  for  specific 
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services  or  classes  of  such  services  based  on  a  determination  of  ex- 
cessive growth  in  volume  or  intensity  or  inadequate  access. 

Section  4001. — Authorizes  the  Secretary,  for  1993  and  succeeding 
years,  to  provide,  from  time  to  time,  for  the  establishment  of  rela- 
tive values  for  physicians  services  for  which  values  have  not  previ- 
ously been  established.  The  Secretary  is  to  take  into  account  rec- 
ommendations made  by  the  PPRC  and  the  views  of  appropriate  or- 
ganizations representing  physicians  and  other  interested  parties. 

Authorizes  the  Secretary,  as  he  deems  appropriate,  taking  into 
account  PPRC  recommendations  and  views  of  appropriate  physi- 
cian organizations  and  other  interested  parties,  to  annually  adjust 
relative  values  and  geographic  adjustment  factors.  The  Secretary 
may  not  make  such  adjustments  if  they  are  intended  to  result  in 
an  overall  increase  or  decrease  in  aggregate  physician  payments 
under  Part  B. 

(5)  Determination  of  percentages 

Section  10123. — Requires  the  Secretary  for  each  physicians  serv- 
ice or  class  of  services  to  determine  a  work  percentage,  an  over- 
head percentage,  and  a  malpractice  percentage  as  follows: 

(A)  Requires  the  Secretary  to  determine  the  average  percent- 
age of  each  service  or  class  of  services  that  is  performed  na- 
tionwide under  Medicare  by  physicians  in  each  of  the  different 
physician  specialties  (as  identified  by  the  Secretary). 

(B)  Requires  the  Secretary  to  determine  the  average  percent- 
age division  of  resources  among  the  work  component,  the  over- 
head component  and  the  malpractice  component  which  are 
used  by  physicians  in  each  of  the  specialties  in  furnishing  phy- 
sicians services.  The  percentages  are  to  be  based  on  national 
data  that  describe  the  elements  of  physician  practice  costs  and 
revenues  by  physician  specialty. 

(C)  Specifies  that  the  work  percentage  for  a  service  is  the 
sum  (for  all  physician  specialties)  of  the  average  percentage  di- 
vision for  the  work  component  for  each  physician  specialty 
multipled  by  the  proportion  of  such  service  (or  services)  per- 
formed by  physicians  in  that  specialty.  Similar  calculations  are 
made  for  the  overhead  percentage  and  the  malpractice  per- 
centage. 

Specifies  that  the  Secretary  may  from  time  to  time  provide  for  a 
recomputation  of  work  percentages,  overhead  percentages,  and 
malpractice  percentages. 

Section  4001. — No  provision. 

(6)  No  variation  for  specialties 

Section  10123. — Prohibits  the  Secretary  from  varying  the  number 
of  relative  value  units  and  conversion  factors  for  the  same  physi- 
cians service  either  based  on  whether  or  not  the  physician  is  a  spe- 
cialist or  on  the  type  of  specialty. 

Section  4001. — Specifies  that  beginning  in  1991,  the  Secretary 
may  not  vary  the  relative  values  for  the  same  service  based  on 
whether  the  physician  furnishing  the  service  is  a  specialist  or  type 
of  specialty  of  the  physician. 
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(f)  Coding 

Section  10123. — Requires  the  Secretary  to  establish  a  uniform 
procedure  coding  system  for  the  coding  of  all  physician  services. 
The  Secretary  is  to  provide  for  an  appropriate  coding  structure, 
which  may  incorporate  the  use  of  time,  for  visits  and  consultations. 

Section  4001. — Requires  the  Secretary  to  make  such  changes  in 
the  classification  and  coding  of  physicians  services  furnished 
during  or  after  1992  as  may  be  required  to  (1)  provide  for  uniform 
classification  and  coding  in  all  fee  schedule  areas,  (2)  classify  and 
code  related  pre-  and  post-operative  physicians  services  with  a  sur- 
gical procedure,  and  (3)  take  into  account  time  in  classifying  and 
coding  of  evaluation  and  management  services.  In  order  to  take 
into  account  changes  in  coding  and  fee  schedule  areas  from  1S91  to 
1992,  the  Secretary  may  require  that  1991  bills  indicate  the  1992 
fee  schedule  areas  and  the  1992  classification  and  code. 

(g)  Establishment  of  initial  conversion  factors 

Section  10123. — Requires  the  Secretary  by  September  1,  1991  to 
establish  and  report  to  the  Congess  concerning  conversion  factors 
to  be  used  for  categories  of  services  furnished  beginning  October 
1991.  The  conversion  factors  for  each  component  will  be  established 
so  that  the  aggregate  amount  of  Part  B  payments  for  each  compo- 
nent of  physicians  services  furnished  from  Oct.-Dec.  1991  will  be 
the  same  as  that  which  would  have  been  made  if  the  section  did 
not  apply. 

Section  4001. — Requires  the  Secretary  to  establish  and  report  to 
the  Congress  by  February  1,  1990  on  the  national  standard  conver- 
sion factor  to  be  used  for  the  9-month  period  beginning  April  1, 
1990.  The  conversion  factor  is  to  be  established  to  achieve  budget 
neutrality  in  1990.  The  Secretary  is  to  provide  appropriate  adjust- 
ments to  take  into  account  changes  in  volume  and  distribution  of 
services  according  to  the  instructions  contained  in  Appendix  B  of 
the  Energy  and  Commerce  portion  of  the  House  Budget  Commitee 
report  on  OBRA-1989. 

(h)  Changes  in  conversion  factors  for  subsequent  years 

Section  10123. — (1)  Requires  the  Secretary  by  February  1  of  each 
year  (beginning  with  1991)  to  transmit  to  the  Congress  a  recom- 
mendation on  the  appropriate  change  in  the  conversion  factors  for 
categories  of  physicians  services  (i.e.,  surgical  services  and  such 
other  category  of  services  deemed  appropriate  by  the  Secretary.)  In 
making  the  recommendation,  the  Secretary  is  required  to  consider 
the  increase  in  the  appropriate  index  (i.e.,  MEI  or  other  update 
index  applied  to  the  same  services  that  such  indexes  were  applied 
in  1989),  the  actual  increase  in  expenditures  compared  to  the 
target  rate  of  increase  for  the  previous  fiscal  year,  changes  in 
volume  or  access  to  services,  and  other  factors  the  Secretary  deems 
appropriate.  The  Secretary  may  also  recommend  changes  in  the 
number  of  relative  value  units  to  be  applied  in  the  case  of  physi- 
cians services  or  classes  of  services  for  which  the  Secretary  finds 
there  has  been  an  excessive  growth  in  volume  or  intensity  of  serv- 
ices or  inadequate  access.  The  Secretary,  in  making  recommenda- 
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tions,  is  required  to  consider  how  the  rate  of  increase  in  expendi- 
tures for  the  category  of  services  compares  to  the  target  rate  of  in- 
crease for  such  category. 

(2)  Requires  the  Physician  Payment  Review  Commission  to 
review  the  Secretary's  recommendation  and  make  its  recommenda- 
tions to  Congress  by  May  1  regarding  changes  in  conversion  factors 
(and  any  changes  in  relative  value  units)  for  the  following  year. 

(3)  Requires  the  Secretary  to  publish  in  the  Federal  Register 
during  the  first  15  days  of  November  each  year  (beginning  with 

1991)  the  conversion  factors  which  will  be  in  effect  for  the  follow- 
ing year  for  each  category  of  physicians  services.  Unless  the  Con- 
gress provides  otherwise,  such  factor  for  a  fiscal  year  for  a  category 
of  services  is  the  previous  years  conversion  factor  for  the  category 
modified  as  follows: 

(A)  Increased  by  the  Secretary's  estimate  of  the  percentage 
increase  in  the  appropriate  index  (i.e.  MEI  or  other  update 
index  applied  to  the  same  services  that  such  indexes  were  ap- 
plied in  1989),  for  the  following  year; 

(B)  Increased  or  decreased  by  the  same  percentage  by  which 
the  percentage  increase  in  actual  Part  B  expenditures  for  the 
category  of  services  for  the  previous  fiscal  year  was  less  than 
or  greater  than  the  expenditure  target  for  that  fiscal  year;  and 

(C)  Increased  or  decreased  by  such  amount  as  the  Secretary 
determines  to  be  necessary  to  offset,  with  respect  to  total  Part 
B  payments,  any  increase  or  decrease  in  relative  value  units. 

Provides  that  the  Secretary  may  specify  in  the  Federal  Register 
changes  to  be  made  in  relative  value  units  for  specific  physicians 
services  or  classes  of  services.  These  are  services  for  which  the  Sec- 
retary has  determined  there  has  been  an  excessive  growth  in 
volume  or  intensity  or  for  which  there  is  inadequate  access. 

Section  4001. — Requires  the  Secretary  by  October  1,  1990  to  es- 
tablish and  report  to  the  Congress  on  the  national  standard  conver- 
sion factor  to  be  used  in  1991.  The  conversion  factor  is  to  be  estab- 
lished to  achieve  budget  neutrality  in  1991.  The  Secretary,  taking 
into  account  the  recommendations  of  the  PPRC,  is  to  provide  ap- 
propriate adjustments  to  take  into  account  projected  changes  in 
volume  and  distribution  of  services.  The  Secretary's  report  must 
identify  and  evaluate  components  of  changes  and  explain  the  basis 
for  adjustments.  The  same  requirements  are  applicable  for  estab- 
lishment of  the  1992  conversion  factor. 

Requires  the  Secretary  by  August  1  of  each  year  (beginning  in 

1992)  to  establish  and  report  to  the  Congress  concerning  the  nation- 
al standard  conversion  factor  to  be  used  the  following  year.  The 
factor  is  the  previous  year's  factor  adjusted  by  the  projected  per- 
centage change  between  the  midpoint  of  the  two  years  in  an  appro- 
priate index.  The  index  is  to  reflect  the  value  of  the  resources  (in- 
cluding practice  expenses,  malpractice  expenses  and  physician 
work  effort)  used  in  furnishing  physicians  services.  The  Secretary 
is  to  establish  the  index  taking  into  account  recommendations  of 
PPRC  and  views  of  appropriate  organizations. 
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(I)  GEOGRAPHIC  ADJUSTMENTS 

(1)  In  general 

Section  10123. — Requires  the  Secretary  to  establish  a  geographic 
overhead  index  which  establishes  a  numerical  relationship  between 
the  costs  of  goods  and  services  composing  the  overhead  component 
in  each  physician  payment  area  compared  to  the  national  average 
cost  of  such  goods  and  services. 

Requires  the  Secretary  to  establish  a  geographic  malpractice 
index  which  establishes  a  numerical  relationship  between  the  costs 
of  professional  liability  insurance  in  each  physician  payment  area 
compared  to  the  national  average  costs  of  professional  liability  in- 
surance. 

Section  4001.—  Provides  for  a  geographic  adjustment  factor  for 
each  physicians  service  for  each  fee  schedule  area  in  1990  and  re- 
quires the  Secretary  in  subsequent  years  to  establish  such  factors. 
Requires  the  Secretary  for  1991,  to  establish  (A)  a  practice  cost 
index  reflecting  the  relative  costs  of  the  mix  of  goods  and  services 
in  the  different  fee  schedule  areas  compared  to  the  national  aver- 
age, and  (B)  an  index  reflecting  half  the  difference  between  the  rel- 
ative value  of  physicians  work  effort  in  each  fee  schedule  area  com- 
pared to  the  national  average.  The  Secretary  may  establish  class 
specific  geographic  cost  of  practice  indices  if  the  application  of  a 
single  index  would  be  substantially  inequitable.  Similar  require- 
ments are  applicable  for  1992,  except  that  the  practice  cost  index  is 
to  exclude  malpractice  expenses.  A  separate  malpractice  cost  index 
is  to  be  developed  which  reflects  relative  costs  of  malpractice  ex- 
penses in  the  different  fee  schedule  areas  compared  to  the  national 
average. 

(2)  Calculation  of  geographic  adjustment  factor 
Section  10123. — No  provision. 

Section  4001. — Specifies  that  in  1990  and  1991  the  geographic  ad- 
justment factor  is  equal  to  the  sum  of  the  geographic  cost-of-prac- 
tice  adjustment  factor  and  the  geographic  physician  work  adjust- 
ment factor.  Beginning  in  1992,  the  geographic  adjustment  factor  is 
equal  to  the  sum  of  the  geographic  cost  of  practice  adjustment 
factor,  the  geographic  malpractice  cost  adjustment  factor  and  the 
geographic  physician  work  adjustment  factor. 

Specifies  that  the  geographic  cost-of-practice  adjustment  factor 
for  a  service  for  a  fee  schedule  area  is  the  product  of: 

(A)  the  ratio  of  the  relative  value  of  the  practice  expense 
component  of  the  service  to  the  total  relative  value  for  the 
service;  and 

(B)  the  geographic  cost-of-practice  index  value  for  the  area 
for  the  service.  For  1990,  the  elements  in  item  (A)  are  specified 
in  Appendix  A  of  the  Energy  and  Commerce  Committee  por- 
tion of  the  House  Budget  Committee  report  on  OBRA-1989.  Be- 
ginning in  1991,  the  values  are  based  on  the  Secretary's  calcu- 
lations. For  1990,  the  index  value  for  the  area  for  item  (B)  is 
based  on  the  relative  costs  of  a  mix  of  goods  and  services  com- 
posing practice  expenses  in  the  fee  schedule  for  a  typical  physi- 
cians service  compared  to  the  national  average  for  such  service 
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as  specified  in  Appendix  C  of  the  report.  Beginning  in  1991,  the 
index  value  for  item  (B)  is  based  on  the  Secretary's  calcula- 
tions. 

Specifies  that  in  1990  and  1991,  the  geographic  physician  work 
adjustment  factor  is  the  product  of: 

(A)  1  minus  the  ratio  of  the  relative  value  of  the  practice  ex- 
pense component  of  the  service  to  the  total  relative  value  for 
the  service  (as  these  items  are  defined  for  that  year);  and 

(B)  the  geographic  physician  work  index  value  for  the  area. 
For  1990,  the  value  in  item  (B),  which  is  based  on  half  the  dif- 
ference between  the  relative  value  of  physicians  work  effort  in 
the  fee  schedule  area  and  the  national  average,  is  specified  in 
Appendix  C  of  the  report.  Beginning  in  1991,  the  index  value 
for  item  (B)  is  based  on  the  Secretary's  calculations. 

Specifies  that  beginning  in  1992,  the  geographic  physician  work 
adjustment  factor  is  the  product  of: 

(A)  1  minus  the  sum  of  the  ratios  of  the  relative  value  of  the 
practice  expense  component  of  the  service  and  the  relative 
value  of  the  malpractice  expense  component  for  the  service  to 
the  total  relative  value  for  the  service;  and 

(B)  the  geographic  physician  work  value  for  the  area. 
Defines  the  geographic  malpractice  adjustment  factor  as  the 

product  of: 

(A)  the  ratio  of  the  relative  value  of  the  malpractice  expense 
component  for  the  service  to  the  total  relative  value  for  the 
service,  and 

(B)  the  geographic  malpractice  index  value  for  the  area. 
(See  (e)(4)  above  for  budget  neutrality  requirement). 

(J)  TARGET  RATES  OF  INCREASE  IN  EXPENDITURES 

(1)  Initial  target 

Section  10123.—  Specifies  that  for  FY  1990,  the  target  rate  of  in- 
crease in  expenditures  for  a  category  of  services  is  equal  to  the  Sec- 
retary's estimate  of  the  current  baseline  percentage  increase  re- 
duced by  the  OBRA-1989  percentage  savings,  further  reduced  by  V2 
percentage  point,  The  current  baseline  percentage  is  defined  as  the 
Secretary's  estimate  (based  on  the  law  in  effect  before  the  enact- 
ment of  OBRA-1989)  of  the  percentage  by  which  the  total  actual 
Part  B  expenditures  for  such  category  of  services  in  FY  1990  will 
exceed  such  expenditures  in  FY  1989.  The  OBRA-1989  percentage 
savings  is  defined  as  the  Secretary's  estimate  of  the  percentage  by 
which  the  current  baseline  percentage  increase  for  the  category  of 
services  exceeds  the  increase  which  would  occur  if  the  estimate 
were  based  on  the  law  in  effect  after  enactment  of  OBRA-1989. 

Specifies  that  the  target  rates  of  increase  are  to  be  adjusted  so  as 
to  reflect  the  differences  in  the  actual  proportion  of  enrollees  in 
HMOs  with  Medicare  risk-sharing  contracts  in  FY  1990  as  com- 
pared with  FY  1989. 

Section  4001. — No  provision. 
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(2)  Calculation  for  subsequent  years 

Section  10123. — Requires  the  Secretary  by  February  1  of  each 
year  (beginning  in  1990)  to  recommend  to  Congress  the  target  rate 
of  increase  in  expenditures  for  each  category  of  services  for  the 
fiscal  year  beginning  the  following  October.  In  making  the  recom- 
mendation, the  Secretary  is  required  to  confer  with  associations 
representing  the  major  physician  specialties.  The  Secretary  is  to 
consider  inflation,  changes  in  number  of  Part  B  enrollees  (other 
than  HMO  enrollees),  changes  in  technology,  evidence  of  unneces- 
sary utilization  of  services,  evidence  of  lack  of  access  to  necessary 
physicians  services,  and  such  other  factors  as  the  Secretary  consid- 
ers appropriate. 

Requires  the  Physician  Payment  Review  Commission  to  review 
the  Secretary's  recommendation  and  make  recommendations  to  the 
Congress  by  May  1  respecting  the  target  rates. 

Requires  the  Secretary  to  publish  in  the  Federal  Register  in  Sep- 
tember of  each  year  (beginning  in  1990)  the  target  rate  of  increase 
for  the  fiscal  year  beginning  in  October.  Unless  otherwise  provided 
by  the  Congress,  each  target  rate  is  equal  to  the  sum  of  the  Secre- 
tary's estimate  of  (A)  the  percentage  increase  or  decrease  in  the 
Consumer  Price  Index  between  the  midpoint  of  the  previous  fiscal 
year  to  the  midpoint  of  the  fiscal  year  involved,  and  (B)  the  per- 
centage increase  or  decrease  in  the  average  number  of  Part  B  en- 
rollees (other  than  HMO  enrollees)  over  the  same  time  period. 

Section  4001. — No  provision. 

(3)  Target  categories 

Section  10123. — Requires  the  Secretary  to  determine  a  target 
rate  of  increase  in  expenditures  separately  for  the  category  of  sur- 
gical services  and  for  the  category  of  other  physicians  services  (or 
for  such  other  categories  of  services  as  the  Secretary  deems  appro- 
priate). 

Section  4001. — No  provision. 

(4)  Budget  baseline 

Section  10123. — Provides  that  for  budget  baseline  purposes,  not- 
withstanding any  other  provision  of  law,  the  target  rate  of  increase 
for  a  category  of  services  is  not  to  be  used.  Instead,  the  actual  per- 
centage increase  in  Part  B  expenditures  for  the  category  of  services 
during  the  fiscal  year  compared  to  the  previous  fiscal  year  is  to  be 
used. 

Section  4001. — No  provision. 

(5)  Provision  of  information 

Section  10123. — Requires  the  Secretary  to  establish  procedures 
for  reporting  information,  required  to  be  reported  by  the  carriers 
on  a  monthly  basis,  concerning  expenditures  and  volume  of  physi- 
cians services.  The  information  is  to  be  provided  monthly  to  the 
Physician  Payment  Review  Commission,  the  Congressional  Budget 
Office,  the  Congressional  Research  Service,  the  House  Committees 
on  Ways  and  Means  and  Energy  and  Commerce  and  the  Senate 
Committee  on  Finance. 
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Section  4001. — No  provision. 

(6)  Services  included 

Section  10123— Specifies  that  services  included  under  the  ex- 
penditure target  includes  physicians  services  and  other  items  and 
services  (such  as  laboratory  tests  and  X-rays),  specified  by  the  Sec- 
retary that  are  commonly  performed  or  furnished  by  a  physician  or 
in  a  physician's  office.  The  term  does  not  include  services  furnished 
to  an  HMO  enrollee  under  a  Medicare  risk-sharing  contract. 

Section  4001. — No  provision. 

(K)  LIMITATION  ON  BENEFICIARY  LIABILITY 

(1)  Sanctions 

Section  10123. — Permits  the  Secretary  to  impose  sanctions 
against  nonparticipating  physicians  who  knowingly  and  willfully 
bill  on  a  repeated  basis  in  excess  of  the  limiting  charge  for  Part  B 
physicians  services  furnished  on  or  after  January  1,  1991.  Sanc- 
tions which  may  be  imposed  are  the  same  as  may  be  imposed  for 
billing  above  the  MAAC  limits. 

Section  4001. — Similar  provision.  Applies  to  billings  in  excess  of 
actual  permitted  charge. 

(2)  Extra  billing  limit  for  1991 

Section  10123. — Specifies  that  for  physicians  with  a  MAAC  limit 
at  or  below  125  percent  of  the  recognized  payment  amount  for  non- 
participating  physicians  in  1990,  the  limit  on  actual  charges  in 

1991  is  the  same  percentage  above  the  recognized  payment  amount 
as  during  1990.  For  physicians  with  MAAC  limits  above  125  per- 
cent in  1990,  the  limit  on  actual  charges  in  1991  is  125  percent  of 
the  recognized  payment  amount  for  nonparticipating  physicians. 

Section  4001. — Specifies  that  the  actual  charge  may  not  exceed 
120  percent  of  the  reference  payment  amount.  The  reference  pay- 
ment amount  is  V4  of  the  difference  between  the  prevailing  charge 
and  the  applicable  reference  fee  schedule  amount. 

(3)  Extra  billing  limit  for  1992 

Section  10123. — Specifies  that  for  physicians  with  limits  on 
actual  charges  at  or  below  120  percent  of  the  recognized  payment 
amount  for  nonparticipating  physicians  in  1991,  the  limit  on  actual 
charges  in  1992  is  the  same  percentage  above  the  recognized  pay- 
ment amount  as  during  1991.  For  physicians  with  limits  on  actual 
charges  above  120  percent  in  1991,  the  limit  on  actual  charges  in 

1992  is  120  percent  of  the  recognized  payment  amount  for  nonparti- 
cipating physicians. 

Section  4001. — Specifies  that  the  actual  charge  may  not  exceed 
120  percent  of  the  reference  payment  amount.  The  reference  pay- 
ment amount  is  V2  of  the  difference  between  the  prevailing  charge 
and  the  fee  schedule  amount. 
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(4)  Extra  billing  limit  after  1992 

Section  10123. — Specifies  that  the  limiting  charge  is  115  percent 
of  the  recognized  payment  amount  for  nonparticipating  physicians. 

Section  4001. — Specifies  that  the  actual  charge  may  not  exceed 
120  percent  of  the  fee  schedule  amount. 

(L)  MONITORING 

Section  10123. — Requires  the  Secretary  to  monitor  the  actual 
charges  of  nonparticipating  physicians  for  services  furnished  on  or 
after  January  1,  1991  to  Part  B  enrollees.  The  Secretary  is  to  moni- 
tor changes  (by  specialty,  type  of  service,  and  geographic  area)  in 
the  proportion  of  services  provided  by  participating  physicians,  the 
proportion  of  services  paid  on  assignment,  and  the  amounts 
charged  above  recognized  payment  amounts.  The  Secretary  is  re- 
quired to  make  an  annual  report  to  Congress  regarding  such 
changes.  The  Secretary  is  required  to  develop  a  plan  and  submit 
recommendations  regarding  the  plan  if  he  finds  that  there  has 
been  a  significant  decrease  in  participation  and  assignment  rates 
or  an  increase  in  the  amounts  charged  above  recognized  payment 
amounts.  The  Physician  Payment  Review  Commission  is  required 
to  review  the  Secretary's  plan  and  recommendations  and  transmit 
its  comments  to  the  Congress. 

Section  4001. — Requires  the  Secretary  to  monitor  the  effects  of 
physician  payment  reform  including  the  effects  on  volume,  access, 
quality,  percentage  of  participating  physicians,  percentage  of 
claims  paid  on  assignment,  and  the  amount  of  balance  billing. 

(M)  SENDING  INFORMATION  TO  PHYSICIANS 

Section  10123 — Requires  the  Secretary  to  send  to  each  physician 
furnishing  Part  B  physicians  services  information  on  the  1991  fee 
schedule  amount  (and  whether  the  phase-in  provisions  apply)  for 
each  of  the  physicians  30  most  frequently  furnished  services.  The 
information  must  also  include  an  estimate  of  the  fee  schedule 
amounts  that  would  apply  for  each  of  these  services  in  1992  and 
1993  if  no  reduction  were  required  by  virtue  of  the  expenditure  tar- 
gets. Information  is  to  be  transmitted  in  conjunction  with  notices 
sent  to  physicans  regarding  the  participation  program.  For  subse- 
quent years  the  Secretary  is  required  to  provide  information  on  the 
fee  schedule  amount  for  the  year  and  whether  the  phase-in  provi- 
sions continue  to  apply  for  these  services. 

Section  4001. — No  provision. 

(N)  RESTRICTIONS  ON  ADMINISTRATIVE  AND  JUDICIAL  REVIEW 

Section  10123. — Specifies  that  there  may  be  no  administrative  or 
judicial  review  of  (1)  the  determination  of  the  historical  payment 
basis;  (2)  the  determination  of  relative  value  units;  (3)  the  determi- 
nation of  conversion  factors;  (4)  the  establishment  of  values  in  the 
geographic  overhead  index  and  the  values  in  the  geographic  mal- 
practice index;  and  (5)  the  establishment  of  the  system  for  the 
coding  of  physicians  services. 

Section  4001. — Specifies  that  there  may  be  no  administrative  or 
judicial  review  of  the  (1)  percentage  adjustments  in  prevailing 
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charges  for  evaluation  and  management  services  for  1990  and  1991, 
(2)  establishment  of  relative  values  and  components  of  relative 
values,  (3)  national  standard  conversion  factor,  (4)  geographic  indi- 
ces and  adjustment  factors,  and  (5)  selection  of  fee  schedule  areas. 

(O)  REQUIREMENTS  FOR  CARRIERS 

Section  10123. — Requires  carriers  to  report  to  the  Secretary 
monthly  on  expenditures  and  volume  of  physicians  services  by  cat- 
egory of  physicians  services  and  physician  specialty  within  each 
payment  area.  Included  in  the  term  physicians  services  are  other 
items  and  services  commonly  furnished  in  physicians  offices,  ex- 
cluding services  furnished  to  HMO  enrollees  under  a  Medicare 
risk-sharing  contract. 

Section  4001. — No  provision. 

(P)  BONUS  PAYMENTS  FOR  SERVICES  FURNISHED  IN  HEALTH 
MANPOWER  SHORTAGE  AREAS 

Section  10123. — Limits  bonus  payments  to  primary  care  services. 
Section  4001. — No  provision. 

(Q)  STUDIES 

(1)  GAO  study  of  alternative  payment  methodology  for  malpractice 

component 

Section  10123. — Requires  the  GAO  to  study  alternative  ways  of 
paying  under  the  new  Section  1848  (physician  payment  reform)  for 
Medicare's  share  of  malpractice  expenses.  The  study  must  examine 
paying  for  the  malpractice  component  using  the  following  ap- 
proach. Physicians  would  be  required  to  submit  periodic  cost  re- 
ports including  detailed  information  for  Medicare  and  other  serv- 
ices on  practice  expenses,  malpractice  premiums,  and  charges  im- 
posed and  revenues  received.  Under  this  approach  payment  would 
be  paid  quarterly  or  annually  based  on  the  proportion  of  each  phy- 
sicians malpractice  premiums  that  corresponds  to  the  portion  of 
total  revenues  from  Medicare  covered  services.  The  GAO  is  re- 
quired to  submit  a  report  to  Congress  on  the  study  by  April  1,  1991. 

Section  4001. — No  provision. 

(2)  GAO  study  examining  alternative  malpractice  resolution  systems 

Section  10123. — Requires  the  GAO  to  study  alternative  resolution 
procedures  for  malpractice  claims  respecting  professional  services 
furnished  under  Medicare.  The  examination  is  to  include  a  review 
of  the  feasibility  of  establishing  procedures  that  involve  no-fault 
payment  or  that  involve  mandatory  arbitration.  GAO  is  required  to 
submit  a  report  on  the  study  to  Congress  by  April  1,  1991. 

Section  4001. — No  provision. 

(3)  Study  of  payments  to  risk  contracting  plans 

Section  10123. — Requires  the  Secretary  to  conduct  a  study  of  how 
payments  under  the  new  physician  payment  reform  provision  may 
affect  payments  to  Medicare  risk-contracting  plans.  The  Secretary 
is  required  to  submit  a  report  on  this  study,  including  recommen- 
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dations  for  changes  in  the  current  payment  methodology,  to  Con- 
gress by  April  1,  1990. 
Section  4001. — No  provision. 

(4)  Study  of  carve-out  from  target  rate  of  increase  in  expenditures 

Section  10123  —  Requires  the  Secretary  to  conduct  a  study  on  the 
feasibility  and  design  of  a  carve-out  for  managed  health  care  orga- 
nizations from  the  expenditure  target  system.  The  study  is  to  con- 
sider alternative  definitions  of  such  organizations  and  means  to 
assure  that  such  organizations  do  not  underserve  their  patients  or 
shift  care  outside  of  the  organization  (in  order  to  exceed  the  target). 
The  Secretary  is  required  to  report  to  Congress  by  May  1,  1991  on 
the  study.  The  Secretary  is  required  to  include  in  the  report  a  de- 
scription of  the  impact  of  a  carve-out  policy  on  program  expendi- 
tures and  services. 

Section  4001. — No  provision. 

(5)  Study  of  electronic  billing 

Section  10123. — Requires  the  Secretary  to  conduct  a  study  of  the 
feasibility  and  costs  of  providing  for  electronic  submission  and  pay- 
ment of  claims  from  participating  physicians  under  Part  B.  The 
study  is  to  consider  (A)  the  feasibility  of  making  payments  on  the 
next  business  day  for  clean  claims  or  claims  processed  entirely  by 
computer,  (B)  direct  deposit  of  payments,  (C)  providing  participat- 
ing physicians  with  (or  reimbursing  them  for)  such  electronic 
equipment,  software,  and  technical  assistance  needed  to  submit 
claims  electronically.  The  Secretary  is  required  to  report  to  Con- 
gress by  January  1,  1991,  on  the  study. 

Section  4001. — No  provision. 

(6)  Study  of  target  rate  of  increase  in  expenditures  or  study  of 
volume  performance  standards 

Section  10123. — Requires  the  Physician  Payment  Review  Com- 
mission to  study  the  feasibility  of  establishing  separate  expenditure 
targets  by  geographic  area  (region,  State,  or  other  area),  by  special- 
ty or  group  of  specialties,  by  type  of  services  (such  as  primary  care, 
services  of  hospital-based  physicians,  and  other  inpatient  services), 
or  by  combinations  of  these.  PPRC  is  to  include  a  study  of  the 
scope  of  services  included  in  and  excluded  from  the  expenditure 
target  system.  PPRC  is  required  to  report  to  Congress  by  May  1, 
1990  together  with  its  recommendations  concerning  the  feasibility 
of  establishing  separate  target  rates. 

Section  4001. — No  provision. 

(7)  PPRC  study  of  payment  for  overhead 

Section  10123. — Requires  PPRC  to  conduct  a  study  on  how  pay- 
ment for  the  overhead  component  for  physicians  services  under  the 
payment  reform  provision  could  vary  for  different  procedures  (or 
groups  of  procedures)  and  physician  payment  area.  PPRC  is  re- 
quired to  report  on  the  study  together  with  its  recommendations  by 
May  1,  1990,  to  the  House  Committees  on  Ways  and  Means  and 
Energy  and  Commerce  and  the  Senate  Committee  on  Commerce. 
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Section  4001. — No  provision. 

(R)  CONFORMING  CHANGES 

Section  10123. — Sunsets  the  MAAC  program  on  December  31, 
1990.  Conforming  changes  are  made  to  sections  relating  to  payment 
for  services  of  certified  registered  nurse  anesthetists,  radiologists, 
nurse  midwives,  and  physicians  assistants. 

Section  4001. — Delays  the  date  for  requiring  the  Secretary  to  con- 
solidate codes  under  the  common  procedure  coding  system  until 
January  1,  1993.  Makes  conforming  changes  in  sections  relating  to 
differential  for  participating  physicians,  physicians  services  for  per- 
sons with  end  stage  renal  disease,  and  payments  for  services  of  cer- 
tified registered  nurse  anesthetists,  radiologists,  and  nurse  mid- 
wives.  Makes  changes  in  references  to  MAACs. 

Includes,  effective  January  1,  1990,  intermediate  and  comprehen- 
sive office  visits  for  eye  examinations  and  treatments  within  the 
definition  of  primary  care  services. 

(S)  REVISION  OF  PARTICIPATION  PERIODS 

Section  10123. — Revises  participation  periods  for  1991  and  1992. 
The  first  period  is  January  1,  1991-September  30,  1991;  the  second 
period  is  October  1,  1991-December  31,  1992.  The  Secretary  is  re- 
quired to  provide  an  opportunity  to  enroll  before  October  1,  1991 
and  is  required  to  publish  directories  of  participating  physicians  at 
the  beginning  of  the  15-month  period  beginning  on  that  date. 

Section  4001. — Extends  the  1989  participation  period  through 
March  31,  1990,  except  in  the  case  of  a  participating  physician  who 
requests  that  the  participation  agreement  be  terminated;  this  re- 
quest must  be  made  before  December  31,  1989.  Physicians  may  not 
enroll  as  participating  physicians  for  the  three  month  period  begin- 
ning January  1,  1990.  The  1990  participation  period  is  9-months  be- 
ginning April  1,  1990.  The  Secretary  is  required  to  provide  an  op- 
portunity to  enroll  before  that  date  and  to  publish  directories  of 
participating  physicians  at  the  beginning  of  the  9-month  period  be- 
ginning on  that  date.  Specifies  that  the  1990  MAAC  list  must  be 
provided  to  nonparticipating  physicians  by  April  1,  1990. 

(T)  EXPEDITED  PROCEDURES  FOR  INITIAL  IMPLEMENTATION 

Section  10121. — No  provision. 

Section  4001. — Specifies  that  in  order  to  implement  the  new  re- 
quirements for  1990  and  1991  on  a  timely  basis,  the  Secretary  may 
provide  for  publication  of  regulations  on  an  interim,  final  basis. 

(U)  ROLE  OF  PPRC 

Section  10123. — No  provision.  (See  item  (g)  above.) 

Section  4001. — Deletes  requirement  for  recommendations  con- 
cerning a  relative  value  scale.  Requires  recommendations  concern- 
ing the  new  physician  payment  methodology,  specifically  including 
relative  values  established  and  adjustments  to  such  values,  the  na- 
tional conversion  factors  to  be  applied,  and  the  geographic  adjust- 
ment factors. 
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Effective  date 

Section  10123. — Enactment,  except:  (o)  relating  to  reporting  re- 
quirements for  carriers  applies  to  contracts  entered  into  on  or  after 
date  of  enactment;  and  (p)  limiting  bonus  payments  for  services  in 
health  manpower  shortage  areas  applies  to  services  furnished  on  or 
after  the  first  date  which  the  physician  payment  reform  provisions 
apply  to  such  services. 

Section  4001. — Applies  (except  as  otherwise  specifically  stated  in 
the  section)  to  physicians  services  furnished  on  or  after  April  1, 
1990,  except:  (k)  relating  to  limits  on  extra  billing  applies  to  serv- 
ices furnished  after  December  31,  1990,  and  (u)  relating  to  PPRC's 
role  to  reports  beginning  with  the  1990  report. 

Senate  amendment 


eluded  in  Sections  10123  and  4001  of  the  House  bill  as  well  as  pro- 
visions included  in  S.  1750  as  reported  by  the  Senate  Finance  Com- 
mittee. The  conference  agreement  provides  that  payments  under 
Medicare  are  to  be  made  under  a  fee  schedule  based  on  a  resource- 
based  relative  value  scale.  The  fee  schedule  is  phased-in  over  the 
1992-1996  period. 

Volume  performance  standards  are  established  by  Congress  for 
physicians'  services  beginning  in  1990. 

The  new  limits  on  actual  charges  are  phased-in  beginning  in 
1991  so  that  the  limit  would  equal  115  percent  of  the  fee  schedule 
amount  in  1993  and  thereafter. 

(b)  Payment  phase-in. — Includes  portions  of  both  House  provi- 
sions with  modifications.  In  the  case  of  a  service  for  which  the  his- 
torical payment  basis  is  less  than  85  percent  of  the  fee  schedule 
amount  for  1992,  the  recognized  basis  of  payment  would  be  115  per- 
cent of  the  historical  payment  basis  in  1991  increased  by  the  1992 
update  and  further  increased  by  15  percent  of  the  fee  schedule 
amount. 

In  the  case  of  a  service  for  which  the  historical  payment  basis 
exceeds  115  percent  of  the  fee  schedule  amount  for  1991,  the  recog- 
nized payment  basis  would  be  the  historical  payment  basis  in  1991 
increased  by  the  1992  update  and  decreased  by  15  percent  of  the 
fee  schedule  amount. 

The  historical  payment  basis  is  defined  as  the  weighted  average 
prevailing  charge  for  the  service  applied  in  a  locality  in  1991,  ad- 
justed to  reflect  payments  for  services  with  charges  below  the  pre- 
vailing charge  level.  The  historical  payment  basis  is  determined  by 
the  Secretary  without  regard  to  physician  specialty. 

For  the  period  1993-1995,  the  remaining  difference  each  year  be- 
tween the  recognized  payment  amounts  and  the  fee  schedule 
amount  is  reduced  by  %  in  1993,  Vs  in  1994  and  ¥2  in  1995.  Begin- 
ning in  1996,  all  payments  are  made  on  the  basis  of  the  fee  sched- 


(c)  Establishment  of  fee  schedule. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment.  The  Secretary  is 


ule. 
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required  by  January  1  of  each  year  (beginning  in  1992)  to  provide 
for  a  national  fee  schedule  for  payment  of  physicians  services  in  all 
localities.  Payment  under  the  fee  schedule  is  equal  to  the  product 
of  the  conversion  factor  for  the  year  for  all  physicians  services  (or 
for  each  category  of  services)  and  a  relative  value  for  each  service. 
A  category  of  physicians  services  means  surgical  services,  and  all 
physicians  services  other  than  surgical  services  and  such  other  cat- 
egory or  categories  as  the  Secretary  from  time  to  time  defines  in 
regulations.  The  Secretary  is  also  required  to  publish  a  model  fee 
schedule  by  September  1,  1990. 

(d)  Treatment  of  radiologist  and  anesthesia  services. — The  confer- 
ence agreement  includes  Section  4001  with  an  amendment.  The 
Secretary  is  required  to  base  the  relative  values  for  radiology  serv- 
ices (including  radiology  services  paid  under  the  current  fee  sched- 
ule) on  the  relative  value  scale  developed  for  the  currrent  fee 
schedule.  The  Secretary  is  to  make  appropriate  modifications  to  the 
relative  values  to  assure  that  the  relative  values  established  for  ra- 
diology services  which  are  similar  or  related  to  other  physicians 
services  are  consistent  with  the  relative  values  established  for  com- 
parative services.  The  conferees  intend  that  aggregate  expenditures 
for  services  for  which  the  adjustment  is  made  are  budget  neutral 
compared  to  expenditures  which  would  otherwise  be  made  for  such 
services  if  payment  were  determined  under  the  resource-based  rela- 
tive value  scale. 

The  conference  agreement  provides  that  the  Secretary,  to  the 
extent  practiable,  is  to  use  the  relative  guide  developed  for  anesthe- 
sia services  pursuant  to  OBRA  '87.  The  Secretary  is  to  make  appro- 
priate adjustment  to  the  conversion  factor  so  as  to  assure  that  the 
fee  schedule  amounts  for  anesthesia  services  are  consistent  with 
the  fee  schedule  amounts  for  other  services  determined  by  the  Sec- 
retary to  be  of  comparable  value. 

The  Secretary,  in  making  these  adjustments,  is  required  to  con- 
sult with  PPRC  and  organizations  representing  physicians  or  sup- 
pliers who  furnish  radiology  and  anesthesia  services. 

The  Secretary  is  required  to  provide  for  a  transition  for  these 
services  simliar  to  the  transition  provided  for  other  services. 

(e)  Determination  of  relative  values. — 

(1)  Components  of  physicians  services. — The  conference  agree- 
ment includes  Section  10123  except  that  the  term  "practice  ex- 
pense component"  replaces  "overhead  component." 

(2)  Determination  of  relative  values  for  components  of  physi- 
cians services. — The  conference  agreement  includes  Section 
10123  with  an  amendment.  In  developing  relative  value  units, 
the  Secretary  is  required  to  develop  a  methodology  to  add 
work,  practice  expense  and  malpractice  relative  values  in  such 
a  manner  that  they  produce  a  single  relative  value  for  each 
service  in  each  locality. 

(3)  Extrapolation. — The  conference  agreement  includes  Sec- 
tion 10123  with  technical  changes. 

(4)  Adjustments. — The  conference  agreement  includes  the 
House  provisions  with  a  modification.  The  Secretary  is  re- 
quired to  provide  for  adjustments,  a  least  every  5  years,  of  the 
relative  value  units  to  take  into  account  changes  in  medical 
practice,  coding  changes,  new  data  on  relative  value  compo- 
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nents,  or  the  addition  of  new  procedures.  Adjustments  in  any 
year  cannot  change  expenditures  by  more  than  $20  million 
from  what  they  would  otherwise  have  been.  The  Secretary  is 
required,  in  making  adjustments,  to  consult  with  the  PPRC 
and  physician  organizations  and  to  publish  his  methodology  for 
making  such  adjustments. 

(5)  Determination  of  percentage. — The  conference  agreement 
includes  the  House  provision. 

(6)  No  variation  for  specialities. — The  conference  agreement 
includes  Section  10123. 

(f)  Coding. — The  conference  agreement  includes  Section  10123 
with  an  amendment.  After  January  1,  1993,  the  Secretary  may  in- 
corporate the  use  of  time  for  visits  and  consultations.  This  is  18 
months  after  the  due  date  for  the  study  required  on  this  issue.  (See 
study  requirements.)  In  establishing  the  coding  system,  the  Secre- 
tary is  required  to  consult  with  the  PPRC  and  other  organizations 
representing  physicians. 

(g)  Establishment  of  initial  conversion  factors. — The  conference 
agreement  includes  the  House  provision  with  an  amendment.  The 
Congress  is  to  establish  a  conversion  factor  for  each  year,  begin- 
ning in  1992.  The  conversion  factor  for  each  year  after  1992  is  the 
conversion  factor  established  for  the  preceding  year  adjusted  by  the 
update  for  the  year  involved.  For  1992  only,  the  initial  conversion 
factor  is  a  conversion  factor  (determined  by  the  Secretary)  which  if 
the  provision  had  applied  during  1991  would  result  in  budget  neu- 
trality for  that  year.  The  Secretary  is  to  publish,  during  the  last  15 
days  of  October  1991,  the  conversion  factor  (or  factors)  which  will 
apply  in  1992  and  the  updates  determined  for  1992.  During  the  last 
15  days  of  each  subsequent  year,  the  Secretary  is  required  to  pub- 
lish the  update  of  updates. 

In  the  absence  of  Congressional  action  the  default  update  for  all 
physicians  services  is  set  at  the  Secretary's  estimate  of  the  percent- 
age increase  in  the  appropriate  update  index  (the  MEI  or  other  ap- 
propriate index)  plus  or  minus  the  performance  adjustment.  The 
maximum  negative  performance  adjustment  is  2  percent  in  1992 
and  1993;  3.5  percent  in  1994  and  3  percent  in  1995  and  thereafter. 
The  Secretary  is  required  to  publish  a  default  update  in  November 
if  the  Congress  has  not  established  a  factor  by  that  date. 

(h)  Changes  in  conversion  factors  for  subsequent  years. — The  con- 
ference agreement  includes  Section  10123,  with  an  amendment, 
(See  also  (g)  above).  The  Secretary's  recommedation  is  transmitted 
by  April  15.  The  recommendation  must  be  based  on  actual  perform- 
ance compared  to  the  performance  standards.  The  performance 
standards  are  the  second  preceding  year's  expenditures  increased 
by  the  weighted  average  increase  in  physician  fees,  the  increase  in 
the  population,  the  5-year  historic  change  in  the  volume  and  inten- 
sity of  services,  and  changes  resulting  from  statutory  and  regula- 
tory changes.  The  recommendation  is  also  required  to  include  an 
explicit  calculation  and  reporting  of  conversion  factors  which 
would  achieve  budget  neutrality. 

The  conference  agreement  requires  the  Secretary  to  transmit  to 
Congress  by  April  15  of  each  year  (beginning  in  1991)  a  recommen- 
dation for  the  update  in  the  conversion  factor  (or  factors),  for  all 
physicians  services,  and  for  each  category  of  physician  services  for 
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the  following  year.  In  making  the  recommendation,  the  Secretary 
is  required  to  consider  the  increase  in  the  actual  increase  in  ex- 
penditures, such  increase  compared  to  the  volume  performance 
standard  for  the  previous  fiscal  year,  changes  in  volume  or  intensi- 
ty of  services,  access  to  services,  and  other  factors  the  Secretary 
deems  appropriate.  The  Secretary  is  authorized  to  recommend 
either  a  single  update  or  differential  updates  (category  of  physician 
services,  by  procedures  or  groups  of  procedures)  to  the  conversion 
factor  or  factors. 

The  Secretary  in  making  recommendations  may  also  consider  un- 
expected changes  by  physicians  in  response  to  the  fee  schedule,  un- 
expected changes  in  outlay  projections,  changes  in  beneficiary 
access,  changes  in  quality  or  appropriateness  of  care,  and  any  other 
relevant  factors  not  measured  in  the  resource-based  payment  meth- 
odology. 

For  1992,  the  Secretary  is  to  make  a  separate  determination  of 
the  percentage  increase  in  actual  expenditures  and  the  relationship 
of  such  percentage  to  the  volume  performance  standard. 

The  Secretary  is  required  to  report  (as  part  of  his  recommenda- 
tion to  Congress)  (1)  the  update  amount  for  each  category  of  physi- 
cians services  and  for  the  categories  of  nonsurgical  services,  visits, 
consultations  and  emergency  room  services;  (2)  the  rationale  for 
the  application  of  the  update  to  each  such  category  (regardless  of 
whether  or  not  the  updates  differ);  and  the  data  underlying  the 
update  recommendations. 

(i)  Geographic  adjustments. — The  conference  agreement  includes 
both  House  provisions  with  an  amendment  to  specify  that  the  phy- 
sician work  index  reflects  one-fourth  of  the  difference  between  the 
relative  value  of  physicians  work  effort  in  each  fee  schedule  area 
compared  to  the  national  average.  The  conferees  intend  that  the 
Secretary  apply  the  general  overhead  index  to  the  malpractice 
component  until  a  separate  malpractice  index  is  developed. 

(j)  Target  rates  of  increase  in  expenditures  or  volume  performance 
standards. — The  conference  agreement  provides  for  establishment 
of  volume  performance  standards  for  fiscal  years  beginning  with 
FY  1990.  The  standard  is  to  be  established  by  the  Congress. 

If  the  Congress  fails  to  act,  the  Secretary  is  required  to  establish 
an  overall  standard  as  well  as  a  standard  for  surgery  and  a  stand- 
ard for  other  services  as  specified  below.  The  identical  methodology 
would  be  used  to  establish  each  standard. 

Under  the  default,  the  volume  performance  standard  for  fiscal 
years  after  1990  is  the  sum  of  (1)  the  estimated  percentage  change 
in  physician  fees,  (2)  the  estimated  change  in  the  number  of  Part  B 
enrollees  (other  than  HMO  enrollees),  and  (3)  a  budget  neutral  his- 
toric volume  and  intensity  factor,  (4)  plus  or  minus  any  statutory 
changes  or  costs,  and  (5)  minus  the  performance  standard  factor. 
The  budget  neutral  historic  volume  and  intensity  factor  is  the  his- 
toric volume  increase,  expressed  as  a  percentage  over  the  previous 
five  year  period.  The  performance  standard  factor  is  .5%  in  1990, 
1.0%  in  1991,  1.5%  in  1992,  and  2.0%  thereafter. 

The  Secretary  is  required  to  establish  procedures  for  reporting 
information,  required  to  be  reported  by  the  carriers  on  a  monthly 
basis,  concerning  performance  standard  compliance  (including  ex- 
peditures  and  service  volume  by  procedure,  by  category  of  service 
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and  by  specialty  within  payment  areas).  The  information  is  to  be 
provided  monthly  to  the  Physician  Payment  Review  Commission, 
the  Congressional  Budget  Office,  the  Congressional  Research  Serv- 
ice, the  House  Committees  on  Ways  and  Means  and  Energy  and 
Commerce  and  the  Senate  Committee  on  Finance. 

(k)  Limitation  on  beneficiary  liability. — The  conference  agree- 
ment follows  Section  10123.  Further,  assignment  is  mandated  for 
all  claims  submitted  for  beneficiaries  for  whom  Medicaid  is  re- 
quired to  pay  Medicare  cost-sharing  charges. 

Physicians,  suppliers,  and  other  persons  (including  employers  or 
facilities  to  whom  Part  B  payments  are  made)  are  required  to 
submit  all  claims  on  behalf  of  beneficiaries  on  a  standard  claim 
form  within  1  year  of  providing  the  service.  The  requirement  ap- 
plies to  services  rendered  after  September  1,  1990.  If  assigned 
claims  are  not  submitted  in  accordance  with  the  time  requirement, 
payment  is  to  be  reduced  by  10%.  If  nonassigned  claims  are  not 
submitted  in  accordance  with  this  requirement  the  Secretary  shall 
impose  sanctions. 

The  agreement  further  requires  the  Secretary  to  encourage  and 
develop  a  system  providing  for  expedited  payment  for  claims  sub- 
mitted electronically.  The  Secretary  is  also  encouraged  to  provide 
incentives  allowing  for  direct  deposit  as  payments  for  participating 
physicians.  The  Secretary  is  to  provide  physicians  with  necessary 
technical  information  to  enable  them  to  submit  claims  electronical- 
ly. The  Secretary  is  required  to  submit  a  plan  to  Congress  on  this 
provision  by  May  1,  1990. 

(1)  Monitoring. — The  conference  agreement  follows  Section  10123 
for  services  furnished  after  January  1,  1990.  Further,  the  Secretary 
is  required  to  monitor  (1)  changes  in  the  utilization  of  and  access  to 
Part  B  services  within  geographic,  population,  and  service  related 
categories,  (2)  possible  sources  of  inappropriate  utilization  of  Part  B 
services  which  contribute  to  the  overall  level  of  Part  B  expendi- 
tures, and  (3)  factors  underlying  these  changes  and  their  interrela- 
tionships. The  Secretary  is  required  to  report  annually  to  Congress 
on  changes  under  (1)  above  including  an  examination  of  factors 
listed  in  (3)  which  may  contribute  to  the  changes.  The  Secretary  is 
to  analyze  the  following  factors  which  may  contribute  to  the 
changes:  utilization  of  Part  B  services  by  State,  utilization  of  serv- 
ices in  health  manpower  shortage  areas,  visits,  surgical  procedures, 
non-surgical  procedures,  emergency  services,  mental  health  serv- 
ices, specific  frequently  performed  services,  specific  services  for 
which  medical  practice  guidelines  are  available,  appropriateness  of 
services  delivered,  and  other  categories  or  specific  services  the  Sec- 
retary determines  appropriate. 

The  Secretary  is  required  to  include  in  his  annual  report  recom- 
mendations concerning  any  identified  patterns  of  inappropriate  uti- 
lization, utilization  review,  physician  or  patient  education,  prob- 
lems of  beneficiary  access  to  care  made  evident  by  the  monitoring 
process,  and  other  factors  deemed  appropriate. 

(m)  Sending  information  to  physicians. — The  conference  agree- 
ment includes  the  House  provision  with  modifications. 

(n)  Restrictions  on  administrative  and  judicial  review. — The  con- 
ference agreement  includes  Section  10123  with  amendments. 
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(o)  Requirements  for  carriers. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  to  require  carriers 
to  monitor  and  profile  physicians  billing  patterns  within  each  pay- 
ment area  and  provide  comparative  data  to  physicians  whose  utili- 
zation patterns  vary  significantly  from  other  physicians  in  the 
same  payment. 

(p)  Bonus  payments  for  services  furnished  in  health  manpower 
shortage  areas. — The  conference  agreement  includes  the  House  pro- 
vision with  an  amendment  to  provide  a  bonus  of  10%  of  the  pay- 
ment amount  for  physicians  services  provided  in  all  health  man- 
power shortage  areas. 

(q)  Studies.— <i)  GAO  Study  of  Alternative  Payment  Methodology 
for  Malpractice  Component. — The  conference  agreement  includes 
the  House  provision. 

(ii)  GAO  Study  Examining  Alternative  Malpractice  Resolution 
Systems. — The  conference  agreement  includes  the  House  provision. 

(iii)  Study  of  Payments  to  Risk  Contracting  Plans. — The  confer- 
ence agreement  includes  the  House  provision. 

(iv)  Study  of  Carve-Out  From  Target  Rate  of  Increase  in  Expendi- 
tures.— No  provision. 

(v)  Study  of  Electronic  Billing. — The  conference  agreement  in- 
cludes the  House  provision. 

(vi)  Study  of  Target  Rate  of  Increase  in  Expenditures  or  Study  of 
Volume  Performance  Standards. — The  conference  agreement  re- 
quires the  Secretary  to  study  the  feasibility  of  establishing  separate 
volume  performance  standards  by  geographic  area  (region,  State, 
or  other  area),  by  specialty  or  group  of  specialties,  by  type  of  serv- 
ices (such  as  primary  care,  services  of  hospital-based  physicians, 
and  other  inpatient  services),  or  by  combinations  of  these.  The  con- 
ferees intend  that  the  report  on  the  study  of  performance  standard 
rates  of  increase  include  information  on  the  need  to  adjust  local 
performance  standard  for  referral  patterns  and  border  crossings, 
whether  each  area  should  have  its  standard  adjusted  for  prior  utili- 
zation, whether  the  definition  of  services  within  the  performance 
standard  should  be  modified,  and  whether  HCFA  will  be  able  to 
track  expenditures  by  detailed  areas,  specialty  and  type  of  service. 

(vii)  PPRC  Study  of  Payment  for  Overhead. — The  conference 
agreement  includes  the  House  provision,  with  an  amendment  to  re- 
quire the  PPRC  to  conduct  a  study  of  practice  expense  items. 

The  conference  agreement  also  requires  the  Secretary  to  report 
to  Congress  on  the  standards  a  qualified  physician  group  must 
meet  to  be  eligible  for  an  annual  election  of  a  separate  group  per- 
formance standard. 

The  conference  agreement  requires  PhysPRC  to  study  the  feasi- 
bility and  desirability  of  using  MSAs  or  other  payment  areas  for 
purposes  of  Part  B  payment.  PhysPRC  is  to  submit  the  report  to 
Congress  by  July  1,  1991.  The  report  is  to  include  recommendations 
on  the  desirability  and  feasibility  of  retaining  current  carrier-wide 
localities,  changing  to  a  system  of  statewide  localities,  or  adopting 
MSAs  or  other  payment  areas  for  purposes  of  Part  B  payment. 

The  conference  agreement  also  requires  the  Secretary  to  conduct 
a  study  of  the  desirability  of  including  time  as  a  factor  in  establish- 
ing visit  codes.  The  Secretary  is  required  to  consult  with  PPRC  and 
submit  a  report  by  July  1,  1991.  The  report  is  to  include  recommen- 
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dations  on  the  desirability  of  modifying  the  number  of  visit  codes, 
whether  greater  coding  uniformity  would  result  from  including 
time  in  visit  codes  as  compared  with  clarifying  clinical  descriptions 
of  existing  codes,  and  ability  to  audit  physician  time  accurately. 

The  conference  agreement  also  requires  GAO  to  conduct  a  study 
of  the  effect  of  anti-trust  laws  on  the  ability  of  physicians  to  act  in 
groups  to  educate  and  discipline  peers  of  physicians  in  order  to 
reduce  and  eliminate  ineffective  practice  patterns  and  inappropri- 
ate utilization.  The  study  is  to  further  address  anti-trust  issues  as 
they  relate  to  the  adoption  of  practice  guidelines  by  third-party 
payers  and  the  role  that  practice  guidelines  might  play  as  a  de- 
fense in  malpractice  cases.  The  report,  together  with  recommenda- 
tions is  to  be  submitted  by  July  1,  1991. 

The  conference  agreement  also  requires  the  PPRC  to  undertake 
a  study  of  the  implications  of  a  resource-based  relative  value  scale 
for  physicians  services  for  non-physician  practitioners  such  as  phy- 
sician assistants,  clinical  psychologists,  nurse  midwives,  and  other 
health  practitioners  who  bill  on  a  fee-for-service  basis  under  Part 


(r)  Conforming  changes. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  to  sunset  the  MAAC  program 
on  December  31,  1991.  The  requirements  for  sending  MAAC  infor- 
mation are  sunsetted  effective  for  services  furnished  on  or  after 
January  1,  1992. 

(s)  Revision  of  participation  periods. — The  conference  agreement 
includes  no  provision. 

(t)  Expedited  procedures  for  initial  implementation. — The  confer- 
ence agreement  includes  no  provision. 

(u)  Role  of  PPRC. — The  conference  agreement  includes  no  provi- 
sion. 


2.  Reductions  in  payments  for  identified  overpriced  procedures 


Section  10121  of  House  bill  and  section  5202  of  Senate  amend- 
ment 

Present  law 

(a)  Reduction  in  payments  for  identified  overpriced  procedures. — 
OBRA  87  reduced  prevailing  charges  for  selected  overpriced  proce- 
dures for  a  nine  month  period  beginning  April  1,  1988.  The  proce- 
dures, which  had  been  identified  by  the  Physician  Payment  Review 
Commission  as  overpriced  included:  coronary  artery  bypass  sur- 
gery; transurethral  prostatectomy;  suprapubic  prostatectomy;  diag- 
nostic and  or  therapeutic  dilation  and  curretage;  carpal  tunnel 
neurolysis  and/ or  transposition;  pacemaker  surgery;  bronchoscopy; 
upper  gastrointestinal  endoscopy;  knee  arthroscopy;  and  knee  ar- 
throplasty. The  prevailing  charges  were  reduced  by  2  percent,  and 
then  were  further  reduced  by  a  sliding  scale  amount  between  0  and 
15%  that  is  determined  by  a  comparison  of  the  local  prevailing 
charge  with  the  weighted  national  average  prevailing  charge.  Pre- 
vailing charges  exceeding  150%  of  the  national  average  were  re- 
duced by  15%,  while  prevailing  charges  less  than  85%  of  the  na- 
tional average  were  not  reduced  by  the  sliding  scale.  Prevailing 
charges  between  85%  and  150%  of  the  national  average  were  re- 


B. 


764 

duced  by  three-thirteenths  of  one  percent  for  each  percent  of  the 
prevailing  charge  exceeding  85%  of  the  national  average.  In  the 
year  following  the  reduction,  the  maximum  paid  to  nonparticipat- 
ing  physicians  is  the  sum  of  their  reduced  prevailings  plus  one-half 
of  the  difference  between  physicians'  actual  charges  and  the  al- 
lowed prevailing  charge.  Judicial  or  administrative  review  of  the 
Secretary's  determinations  of  prevailing  charge  floors  was  prohibit- 
ed. 

(b)  Limits  on  actual  charges  of  nonparticipating  physicians. — In 
1938,  actual  charges  for  overpriced  procedures  provided  by  nonpar- 
ticipating physicians  are  limited  to  halfway  between  125  percent  of 
the  reduced  prevailing  charge  and  the  previous  year's  limit  on 
actual  charges.  Beginning  in  1989,  the  limit  is  125%  of  the  reduced 
prevailing  charge. 

House  bill 

(a)  Reduction  in  payments  for  identified  overpriced  procedures. — 
Makes  reductions  of  up  to  15%  in  the  prevailing  charges  of  over- 
priced procedures  for  a  nine  month  period  beginning  April  1,  1990. 
The  list  of  procedures,  which  is  more  extensive  that  the  overpriced 
procedures  identified  in  OBRA  87,  is  found  in  Appendix  A  of  the 
Ways  and  Means  Committee  portion  of  the  House  Budget  Commit- 
tee report  on  OBRA-1989.  These  are  procedures  which  have  been 
identified  as  being  at  least  15%  overpriced  based  on  a  comparison 
of  what  payments  would  be  under  a  resource  based  relative  value 
scale  and  national  average  prevailing  charges. 

For  overpriced  procedures,  the  amount  of  the  reduction  would 
equal  one-half  the  difference  between  the  1989  prevailing  charge 
and  the  locally  adjusted  reduced  prevailing  amount  up  to  a  maxi- 
mum of  15  percent.  The  locally  adjusted  reduced  prevailing  amount 
is  defined  as  the  reduced  national  weighted  average  prevailing 
charges  multiplied  by  an  adjustment  factor.  Reduced  national 
weighted  average  prevailing  charges  are  defined  as  1989  national 
weighted  average  prevailing  charges  reduced  by  the  percentage 
identified  in  Appendix  A.  The  Secretary  is  directed  to  determine 
the  national  average  weighted  prevailing  charges  using  the  best 
data  available.  The  adjustment  factor  for  a  locality  is  defined  as  .54 
plus  .46  multiplied  by  the  geographic  practice  cost  index  contained 
in  Appendix  A. 

(b)  Limits  on  actual  charges  of  nonparticipating  physicians. — 
Limits  actual  charges  of  nonparticipating  physicians  to  halfway  be- 
tween 125  percent  of  reduced  prevailing  charges  plus  one-half  of 
the  difference  between  their  reduced  prevailing  charges  and  their 
actual  charges  in  1990.  In  1991,  the  special  limit  is  125  percent  of 
the  reduced  prevailing  charge. 

Effective  date. — Effective  for  services  rendered  on  or  after  April 
1,  1990. 

Senate  amendment 

(a)  Reduction  in  payments  for  identified  overpriced  procedures. — 
Similar  provision,  except  that  the  amount  of  the  reduction  for  over- 
priced procedures  would  equal  one-fourth  of  the  difference  between 
the  1989  prevailing  charge  and  the  locally  adjusted  reduced  pre- 
vailing amount  up  to  a  maximum  of  15  percent. 
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(b)  Limits  on  actual  charges  of  nonparticipating  physicians. — 
Identical  provision. 
Effective  date. — Enactment. 

Conference  agreement 

(a)  Reduction  in  payments  for  identified  overvalued  procedures. — 
The  conference  agreement  includes  the  House  provision  with  an 
amendment.  The  amount  of  the  reduction  equals  one-third  of  the 
difference  between  the  1989  prevailing  charge  and  the  locally  ad- 
justed reduced  prevailing  charge  amount  up  to  a  maximum  of  15 
percent.  The  list  of  overvalued  procedures  appears  in  Table  2  in 
the  Joint  Explanatory  Statement  of  the  Committee  of  Conference. 
The  list  of  procedures  are  those  which  have  been  identified  as  over- 
valued by  at  least  10  percent. 

The  adjustment  factor  is  defined  as  the  sum  of  the  practice  ex- 
pense ratio  for  the  service  (specified  in  Table  1  in  the  Joint  Explan- 
atory Statement)  multiplied  by  the  geographic  practice  cost  index 
value  for  the  locality  and  1  minus  the  practice  expense  ratio.  The 
geographic  practice  cost  index  value  is  specified  for  each  locality  in 
Table  3  of  the  Joint  Explanatory  Statement. 

(b)  Limits  on  actual  charges  of  nonparticipating  physicians. — The 
conference  agreement  includes  the  House  provision. 

\  S.  Payments  for  Radiology,  Anesthesiology  and  Pathology  Services 

Section  10121  and  sections  4003,  4004(a)  and  4005  of  House  bill 
and  sections  5203  and  5204  of  Senate  amendment 

Present  law 

(a)  Payments  for  radiology  services. — OBRA  87  established  a  fee 
schedule  for  radiology  services  provided  by  board  certified  radiolo- 
gists and  for  physicians  for  whom  radiology  services  constitute  half 
of  their  Medicare  billings.  The  fee  schedule  is  based  on  a  relative 
value  scale,  which  assigns  a  relative  value  to  each  procedure.  The 
relative  value  scale  is  then  converted  into  a  fee  schedule  using  a 
dollar  conversion  factor  developed  by  each  carrier.  The  fee  sched- 
ule was  to  be  implemented  on  January  1,  1989,  but  was  not  imple- 
mented until  April  1,  1989.  Reimbursement  for  1989  was  limited  to 
97  percent  of  the  amount  allowed  by  the  fee  schedule.  Updates  for 
succeeding  years  are  based  on  the  previous  year's  fee  schedule,  up- 
dated by  the  Medicare  Economic  Index. 

Limits  were  placed  on  the  amount  that  nonparticipating  physi- 
cians subject  to  the  fee  schedule  are  permitted  to  charge.  For  1989, 
the  limit  is  125%  of  the  fee  schedule  amount.  The  limit  is  slated  to 
be  120%  in  1990,  and  115%  after  1990. 

Carrier  instructions  permitted  an  exception  for  split  billing  for 
cardiovascular  and  interventional  radiologists  in  1989. 

(b)  Payments  for  anesthesiology  services. — Currently,  reasonable 
charges  for  anesthesiology  services  are  based  on  relative  value 
units  (RVUs).  RVUs  measure  the  complexity  and  duration  of  effort 
required  to  provide  anesthesiology  services  to  a  patient.  The 
number  of  RVUs  is  summed  and  multiplied  by  a  conversion  factor 
to  determine  the  reasonable  charge.  There  are  three  types  of 
RVUs:  base  units;  time  units;  and  modifier  units.  Each  surgical 
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procedure  is  assigned  a  number  of  base  units;  the  more  complex 
the  procedure,  the  higher  the  number  of  base  units.  Time  units  are 
determined  from  the  length  of  the  procedure.  Typically,  one  time 
unit  is  recognized  for  each  fifteen  minutes  the  surgery  lasts,  if  an- 
esthesia is  provided  by  an  anesthesiologist.  If  it  is  provided  by  a 
certified  registered  nurse  anethesist  (CRNA),  one  time  unit  is  al- 
lowed for  every  30  minutes  the  surgery  lasts.  Modifier  units  can  be 
used  to  take  into  account  special  complications  such  as  the  age  or 
physical  condition  of  the  patient.  Approximately  sixty-five  percent 
of  carriers  recognize  modifier  units. 

The  reasonable  charge  for  anesthesiology  services  is  the  lowest  of 
the  actual  charge;  the  allowed  relative  value  units  multiplied  by 
the  physician's  customary  conversion  factor;  or  the  allowed  relative 
value  units  multiplied  by  the  prevailing  conversion  factor  in  the  lo- 
cality. 

OBRA  87  reduced  the  base  units  (other  than  for  specified  proce- 
dures) recognized  in  determining  the  reasonable  charge  by  10  per- 
cent for  2  concurrent  procedures,  25  percent  for  3  concurrent  proce- 
dures and  40  percent  for  4  concurrent  procedures.  If  more  than  4 
procedures  are  supervised  concurrently,  the  physician  may  bill 
only  for  pre-anesthesia  services  personally  furnished  to  the  patient. 

OBRA  87  also  directed  the  Secretary  to  establish  a  regulation  for 
a  uniform  relative  value  guide  to  be  used  in  all  carrier  localities 
after  January  1,  1989.  HCFA  published  a  proposed  rule  in  January, 
1989  that  would  use  the  1988  American  Society  of  Anesthesiol- 
ogists' 1988  Relative  Value  Guide  as  the  uniform  guide.  These  rules 
have  not  been  finally  adopted  yet. 

(c)  Payment  for  pathology  services. — OBRA  87  required  the  Secre- 
tary to  develop  a  fee  schedule  for  payment  of  pathology  services. 
The  fee  schedule  is  to  be  derived  from  a  relative  value  scale  (RVS) 
and  conversion  factors,  and  may  be  applied  on  a  regional,  State- 
wide or  carrier  service  area  basis.  The  Secretary  is  also  to  develop 
an  index  to  adjust  the  fee  schedule  after  1990.  In  developing  the  fee 
schedule,  the  Secretary  is  required  to  consult  with  the  Physician 
Payment  Review  Commission,  the  American  College  of  Pathologists 
and  other  appropriate  physician  organizations.  The  Secretary  is  re- 
quired to  consider  geographic  variations  in  the  costs  of  providing 
pathology  services.  No  date  is  specified  for  implementing  the  fee 
schedule,  but  the  Secretary  was  required  to  report  to  the  appropri- 
ate Congressional  committees  on  the  development  of  the  fee  sched- 
ule by  April  1,  1989.  That  report,  which  is  to  include  recommenda- 
tions for  protecting  beneficiaries  against  excess  balance  billings  by 
pathologists,  has  not  been  submitted  yet. 

House  Bill 

(a)  Payments  for  radiology  services 

(1)  Conversion  factor— Section  10121(b).  Eliminates  the  MEI  ad- 
justment to  the  fee  schedule  for  services  provided  on  or  after 
March  31,  1990.  Defines  a  new  conversion  factor,  a  locally-adjusted 
conversion  factor,  as  92  percent  of  the  national  weighted  average 
conversion  factor  for  services  furnished  in  1989  multiplied  by  an 
adjustment  factor.  The  adjustment  factor  is  identical  to  the  one 
used  in  making  adjustments  to  overpriced  procedures,  which  is  de- 
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fined  as  .54  plus  .46  multiplied  by  a  geographic  practice  cost  index 
for  the  locality. 

Specifies  that  if  the  base  conversion  factor  in  1989  in  a  locality 
exceeds  the  locally-adjusted  conversion  factor,  the  base  conversion 
factor  is  to  be  reduced  to  the  locally-adjusted  conversion  factor, 
except  that  the  reduction  cannot  exceed  15  percent  of  the  base  con- 
version factor.  Exempts  portable  x-ray  services  from  any  reduction 
attributed  to  locally-adjusted  conversion  factors. 

Section  4003. — Specifies  that  the  1990  conversion  factor  used  in  a 
locality  is  the  average  of  the  1989  conversion  factor  and  a  national 
average  conversion  factor  adjusted  for  each  locality  by  a  geographic 
adjustment  factor.  For  subsequent  years,  the  Secretary  is  to  estab- 
lish a  national  average  conversion  factor,  which  is  to  be  applied  to 
a  fee  schedule  area  as  adjusted  by  applicable  geographic  adjust- 
ment factors.  The  geographic  adjustment  factors  are  the  same  as 
those  applied  to  physicians'  services  under  the  physician  payment 
reform  provisions  of  this  bill. 

(2)  Reasonable  charge  limits. — Section  10121. — Establishes  a  limit 
on  reasonable  charges  for  radiology  services  not  subject  to  the  fee 
schedule  for  the  9  month  period  beginning  April  1,  1990.  For  these 
services,  prevailing  charges  may  not  exceed  the  amount  that  would 
have  been  paid  under  the  fee  schedule.  Imposes  a  special  limit  on 
actual  charges  for  services  provided  by  nonparticipating  physicians. 
The  limit  specifies  that  actual  charges  for  services  can  not  exceed 
125%  of  the  reduced  reasonable  charge  plus  one  half  the  difference 
between  the  previous  year's  maximum  allowable  actual  charge  and 
the  reduced  reasonable  charge.  In  the  second  year,  the  limit  is  125 
percent  of  the  reduced  prevailing  charge. 

Section  4003. — No  provision. 

(3)  X-ray  services. — Section  10121. — Directs  the  Secretary  to  con- 
duct a  study  of  the  costs  of  furnishing  and  the  payments  for  porta- 
ble x-ray  services  under  Part  B.  The  Secretary  is  to  report  his  find- 
ings to  Congress  not  later  than  one  year  after  enactment,  along 
with  a  recommendation  as  to  whether  these  services  should  be  paid 
for  according  to  the  radiology  fee  schedule  or  on  the  basis  of  a  sepa- 
rate fee  schedule. 

Section  4003. — No  provision. 

(4)  Nuclear  physicians. — Section  10121. — No  provision. 

Section  4003. — Exempts  from  services  subject  to  the  fee  schedule 
in  1990,  services  performed  by,  or  under  the  direct  supervision  of 
physicians  who  are  certified,  or  eligible  to  be  certified,  by  the 
American  Board  of  Nuclear  Medicine  or  by  the  American  Board  of 
Radiology  (with  special  competence  in  Nuclear  Radiology). 

(5)  Interventional  radiologists. — Section  10121. — No  provision. 
Section  4004. — No  provision. 

(b)  Payments  for  anesthesiology  services 

Section  10121.—  Includes  OBRA  87  provision  in  Title  XVIII.  Di- 
rects the  Secretary  to  establish  a  relative  value  guide  for  use  in  all 
localities  in  reimbursing  physicians  for  anesthesia  services.  The 
Secretary  is  to  establish  this  guide  by  regulation,  and  is  directed  to 
consult  with  physician  groups  in  developing  the  regulation.  Ex- 
penditures paid  under  the  guide  may  not  exceed  expenditures  that 
would  have  been  paid  otherwise.  Specifies  that  the  Secretary  is  not 
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required  to  establish  a  relative  value  guide  different  from  that  es- 
tablished pursuant  to  OBRA  87. 

Specifies  that  time  units  calculated  under  the  relative  value 
guide  are  to  be  counted  based  on  actual  time  and  not  rounded  up  to 
full  time  units.  Calculation  of  time  units  applies  both  to  anesthesia 
services  furnished  by  both  physicians  and  certified  registered  nurse 
anesthetists. 

Section  4004. — Specifies  that  time  units  used  in  computing  the 
relative  value  unit  are  to  be  based  on  actual  time  (using  fractional 
units)  rather  than  rounding  up  to  full  time  units.  Calculation  of 
time  units  applies  both  to  anesthesia  services  furnished  by  both 
physicians  and  certified  registered  nurse  anesthetists. 

(c)  Payment  for  pathology  services 

Section  4005. — Requires  the  Secretary  to  implement  a  fee  sched- 
ule for  pathology  services  using  the  relative  value  scale  and  conver- 
sion factors  developed  under  the  OBRA-87  provision.  Requires  that 
a  geographic  adjustment  be  incorporated  in  the  conversion  factor 
in  a  manner  comparable  to  that  applied  under  physician  payment 
reform  and  that  the  geographic  adjustment  factor  be  the  same  as 
the  one  applied  under  the  physician  payment  reform  provisions  of 
this  bill. 

Effective  date.— Section  10121. — Effective  for  services  furnished 
on  or  after  April  1,  1990.  Sections  4003,  4004(a)  and  4005— Effective 
for  services  furnished  on  or  after  January  1,  1990. 

Senate  amendment 

(a)  Payments  for  radiology  services 

(1)  Conversion  factor.  —Eliminates  the  MEI  adjustment  to  the  fee 
schedule  for  the  first  three  months  of  1990.  For  the  balance  of  1990, 
specifies  that  the  payment  amount  permitted  under  the  fee  sched- 
ule equals  95  percent  of  the  amount  permitted  during  1989. 

(2)  Reasonable  charge  limits. — Similar  provision,  except  that  pre- 
vailing charges  can  not  exceed  98  percent  of  the  prevailing  charge 
levels  for  services  provided  during  1989. 

(3)  X-ray  services. — Eliminates  the  MEI  adjustment  for  the  first 
three  months  of  1990.  Limits  payments  under  the  fee  schedule  for 
the  balance  of  1990  to  97  percent  of  the  amount  permitted  under 
the  fee  schedule  during  1989. 

(4)  Nuclear  physicians. — Similar  provision  to  Section  4003,  except 
that  the  exemption  from  the  fee  schedule  begins  on  April  1,  1990. 
Directs  the  Secretary  to  make  necessary  adjustments  in  the  fee 
schedule  to  assure  that  the  exclusion  of  these  physicians  does  not 
result  in  either  increases  or  decreases  in  the  amount  that  would 
have  been  paid  under  the  fee  schedule  in  1990  for  radiologist  serv- 
ices, including  services  excluded  under  this  provision. 

(5)  Interventional  radiologists. — Specifies  that  the  exception, 
issued  under  carrier  instructions,  which  permitted  split  billing  for 
cardiovascular  and  interventional  radiologists  in  1989  continues  for 
1990. 
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(b)  Payments  for  anesthesiology  services 

Identical  provision  to  Section  10121  regarding  calculation  of  time 
units  under  the  relative  value  guide,  i.e.,  that  they  are  to  be  count- 
ed based  on  actual  time  and  not  rounded  up  to  full  time  units. 

(c)  Payment  for  pathology  services 
No  provision. 

Effective  date. — Enactment. 

(a)  Payments  for  radiology  services. — (i)  Conversion  Factor. — The 
conference  agreement  includes  the  Senate  amendment,  with 
amendments.  It  eliminates  the  MEI  adjustment  to  the  fee  schedule 
for  the  first  three  months  of  1990.  For  the  balance  of  1990,  it  speci- 
fies that  the  conversion  factors  used  to  determine  fee  schedule  pay- 
ments equal  96  percent  of  the  conversion  factors  that  applied  as  of 
December  31,  1989. 

(ii)  Reasonable  Charge  Limits. — The  conference  agreement  in- 
cluded no  provision. 

(iii)  X-Ray  Services. — The  conference  agreement  includes  the 
Senate  amendment  with  an  amendment.  It  specifies  that,  for  porta- 
ble X-ray  services,  for  the  first  3  months  of  1990,  the  fee  schedule 
adjustment  is  eliminated  and  that  for  the  balance  of  1990,  the  con- 
version factors  used  to  determine  payment  amounts  are  100  per- 
cent of  the  conversion  factors  that  applied  as  of  December  31,  1989. 

(iv)  Nuclear  Physicians. — The  conference  agreement  includes  the 
Senate  amendment,  with  an  amendment.  It  specifies  that,  for  nu- 
clear medicine  services  furnished  by  a  physician  for  whom  nuclear 
medicine  services  account  for  at  least  80  percent  of  the  physician's 
Medicare  billings,  an  alternate  payment  method  is  applied,  begin- 
ning after  April  1,  1990.  In  1990,  the  alternate  payment  method  is 
based  on  one  third  of  the  fee  schedule  applied  to  radiology  services 
and  two  thirds  on  101  percent  of  the  1988  prevailing  charge  for 
such  services.  In  1991,  the  alternate  payment  amount  is  based  on 
two  thirds  of  the  fee  schedule  amount  applied  to  radiology  services 
and  one  third  on  101  percent  of  the  1988  prevailing  charge  for  such 
services. 

(v)  International  Radiologists. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

The  conference  agreement  also  includes  the  requirement  that  the 
Secretary  conduct  a  study  of  portable  X-ray  services  under  Medi- 
care Part  B. 

The  provisions  regarding  radiology  services  apply  upon  enact- 
ment. 

(b)  Payments  for  anesthesiology  services. — The  conference  agree- 
ment includes  the  House  provision  contained  in  Section  10121.  In 
codifying  the  provision  in  the  1987  Omnibus  Reconciliation  Act  re- 
quiring the  Secretary  to  establish  a  relative  value  guide,  the  con- 
ferees do  not  intend  for  the  Secretary  to  establish  a  new  relative 
value  guide  different  from  the  one  established  pursuant  under  that 
provision.  The  provision  applies  to  services  furnished  on  or  after 
April  1,  1990. 

(c)  Payment  for  pathology  services. — The  conference  agreement  in- 
cluded no  provision. 
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4.  Medicare  Economic  Index  for  1990 

Section  10122  and  section  4002  of  House  bill  and  section  5201  of 
Senate  amendment 

Present  law 

Under  current  law,  physicians  are  reimbursed  on  the  basis  of 
reasonable  charges,  which  are  defined  as  the  lowest  of  a  physician's 
actual  charge  for  a  service,  the  physician's  customary  charge  or  the 
prevailing  charge  for  the  service  in  the  community.  Annual  in- 
creases in  prevailing  charges  are  limited  by  the  Medicare  Economic 
Index  (MEI),  which  reflects  yearly  increases  in  overhead  costs  for 
physicians  and  general  changes  in  earnings  levels.  The  MEI  serves 
as  a  limit  on  cumulative  changes  in  prevailing  charges  since  1973. 
In  the  absence  of  Congressional  action,  the  Secretary  is  authorized 
to  establish  the  MEI.  In  OBRA  87,  Congress  established  the  in- 
crease in  the  MEI  for  1989  at  3  percent  for  primary  care  services 
and  1  percent  for  other  services. 

House  hill 

Section  10122— Delays  the  1990  update  for  all  reasonable  charge 
fee  screens,  fee  schedules,  and  maximum  allowable  actual  charges 
for  three  months  until  April  1,  1990.  Specifies  that  payment  for 
services  performed  between  January  1,  1990  and  March  31,  1990  is 
to  be  determined  on  the  same  basis  as  in  1989.  The  delay  applies  to 
all  services  paid  on  a  reasonable  charge  or  fee  schedule  basis  and 
subject  to  an  MEI  update,  except  for  ambulance  services. 

Makes  conforming  changes  to  participation  agreements.  Stipu- 
lates that  1989  participating  provider  agreements  will  remain  in 
effect  through  March,  1990  unless  a  physician  requests  that  the 
agreement  be  terminated  before  December  31,  1989.  Physicians  are 
to  be  given  an  opportunity  to  become  participating  providers  for 
1990  before  April,  1990.  At  the  beginning  of  the  9  month  period  be- 
ginning April  1,  1990,  the  Secretary  is  to  publish  participating  phy- 
sician directories  and  provide  nonparticipating  physicians  with  lists 
of  maximum  allowable  actual  charges. 

Specifies  that  the  1990  MEI  increase  will  be  0  percent  for  radiolo- 
gy services,  anesthesiology  services  and  for  other  services  specified 
in  Appendix  A  (overpriced  procedures);  2  percent  for  other  services 
and  the  full  MEI  adjustment  for  primary  care  services. 

Section  4002  —  Specifies  that  the  MEI  adjustment  for  1990  is  0 
percent. 

Effective  date .—Section  10122— Enactment.  Section  4002— Enact- 
ment. 

Senate  amendment 

Similar  provision  to  Section  10122  except  that  the  zero  percent 
MEI  adjustment  from  April  1,  1990  to  the  end  of  1990  applies  only 
to  radiology  services.  Primary  care  services  will  receive  the  full 
MEI  increase,  and  all  other  services,  other  than  primary  care  serv- 
ices, will  receive  a  2  percent  increase. 

Effective  date. — Enactment. 
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Conference  agreement 

The  conference  agreement  continues,  for  all  Part  B  services,  the 
reductions  in  payment  imposed  under  the  sequester  order  of  Octo- 
ber 16,  1989,  pursuant  to  the  Balanced  Budget  and  Emergency  Def- 
icit Control  Act  of  1985  (Gramm-Rudman-Hollings).  For  all  Part  B 
services,  the  reductions  continue  through  March  31,  1990. 

The  conference  agreement  includes  the  House  provisions  con- 
tained in  Section  10122  with  amendments.  It  specifies  that  the  ex- 
clusion from  the  delay  in  the  MEI  update  also  applies  to  clinical 
laboratory  services  and  clarifies  language  regarding  fee  schedule 
payments  subject  to  the  MEI  delay. 

5.  Miscellaneous  Provisions  Relating  to  Payments  for  Physicians 

Services 

Sections  10124  and  4006  of  House  bill. 
Present  law 

(a)  Customary  charge  for  new  physicians. — OBRA  1987  specified 
that  the  customary  charge  screens  for  new  physicians  (who  have 
not  been  in  practice  long  enough  to  have  sufficient  actual  charge 
data)  are  to  be  set  at  level  no  higher  than  80  percent  of  the  prevail- 
ing charge  for  the  service.  The  provision  does  not  apply  to  primary 
care  services  and  services  furnished  in  rural  health  manpower 
shortage  areas. 

(b)  Limitation  on  amounts  for  certain  services  furnished  by  more 
than  one  specialty. — Calculations  of  prevailing  charges  take  into  ac- 
count existing  patterns  of  charges  by  different  physician  special- 
ties. Many  carriers  have  different  prevailing  charges  for  the  same 
service  when  performed  by  different  specialties. 

(c)  Waiver  of  liability  limiting  recoupment  in  certain  cases. — In 
the  mid-1980s,  HCFA  required  carriers  to  use  a  national  uniform 
system  of  coding  known  as  the  HCFA  Common  Procedure  Coding 
System  (HCPCS).  Previously,  carriers  had  used  a  variety  of  coding 
systems.  The  conversion  caused  a  problem  in  a  few  areas.  The 
Texas  carrier  responded  by  implementing  statewide  fees;  HCFA 
concluded  that  was  incorrect  and  that  overpayments  had  been 
made. 

Section  1870(c)  limits  recoveries  of  overpayments  in  certain  cases 
where  individuals  are  without  fault. 

House  bill 

(a)  Customary  charge  for  new  physicians. — 

Section  10124. — Provides  for  a  phase-in  to  the  prevailing 
charge  level.  For  the  physicians'  first  year,  current  law  provi- 
sions apply.  For  the  second  year,  i.e.,  the  first  year  the  provi- 
sion is  in  effect,  the  Secretary  is  to  set  the  customary  charge  at 
a  level  no  higher  than  85  percent  of  the  prevailing  charge 
level.  The  percentage  is  to  be  increased  to  90  percent  in  the 
second  year  the  provision  is  in  effect  and  95  percent  in  the 
third  year  the  provision  is  in  effect.  The  provision  does  not 
apply  to  services  on  or  after  the  date  the  new  physician  pay- 
ment reform  provisions  apply  to  such  services. 
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Section  4006. — No  provision. 
Effective  date. 

Applies  to  services  furnished  in  calendar  years  after  1989,  i.e. 
1990.  However,  it  is  not  effective  until  the  effective  date  of  the  1990 
MEI  increase  as  provided  for  under  the  bill  (and  all  references  to 
this  year  shall  refer  to  the  portion  of  the  year  beginning  on  such 
date.) 

(b)  Limitation  on  amounts  for  certain  services  furnished  by  more 
than  one  specialty. — 

Section  10124. — Limits  the  prevailing  charge  for  certain  serv- 
ices to  the  prevailing  charge  (or  fee  schedule  amount)  applica- 
ble to  the  specialty,  designated  by  the  Secretary,  that  furnishes 
the  service  most  frequently  nationwide.  The  Secretary  is  to 
make  designations  for  services  with  high  Part  B  expenditures 
whose  prevailing  charges  differ  by  specialty. 

Specifies  that  nonparticipating  physicans  subject  to  a  pre- 
vailing charge  reductions  as  a  result  of  this  provision  are  sub- 
ject to  limits  on  actual  charges.  In  the  first  year  the  physician 
may  not  charge  more  than  125%  of  the  reduced  prevailing 
charge  plus  one-half  of  the  difference  between  the  previous 
year's  maximum  allowable  actual  charge  and  such  reduced 
prevailing  charge;  in  the  second  year  the  limit  is  125%  of  the 
reduced  prevailing  charge. 

Section  4006. — No  provision. 

Effective  date 

Applies  to  procedures  performed  after  March  31,  1990. 

(c)  Waiver  of  liability  limiting  recoupment  in  certain  cases. — 

Section  10124- — No  provision. 

Section  4006. — Provides  that  the  provisions  of  Section  1870(c) 
are  to  apply  where  overpayments  were  made  during  July  1, 
1985-March  31,  1986,  as  a  result  of  a  carrier  establishing  state- 
wide fees  during  the  process  of  implementing  HCPCS.  The  Sec- 
tion 1870(c)  provisions  are  to  apply,  without  the  need  for  af- 
firmative action  by  the  physician  or  an  individual,  so  as  to  pre- 
vent recoupment  or  decrease  in  subsequent  payments.  The  pro- 
vision applies  to  claims  reopened  by  carriers  on  or  after  July 
31,  1987. 

Effective  date 

Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Customary  charge  for  new  physicians. — The  conference  agree- 
ment includes  the  Senate  amendment. 

(b)  Limitation  on  amounts  for  certain  services  furnished  by  more 
than  one  specialty. — The  conference  agreement  includes  the  House 
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provision,  with  an  amendment.  It  specifies  that  the  limitation  ap- 
plies to  surgery,  radiology  and  diagnostic  physicians'  services. 

(c)  Waiver  of  liability  limiting  recoupment  in  certain  cases. — The 
conference  agreement  includes  the  House  provision. 

6.  Payments  for  Hospital  Outpatient  Services 

Section  10131,  10137(e)  and  section  4013  of  House  bill  and  section 
5223  of  Senate  amendment. 

Present  law 

(a)  Payment  of  capital  costs  for  outpatient  hospital  services. — Hos- 
pitals' capital-related  costs  are  paid  according  to  reasonable  cost 
principles.  OBRA  87  applied  a  15  percent  reduction  to  capital  pay- 
ments for  inpatient  hospital  services,  but  the  reduction  was  not  ap- 
plied to  hospital  outpatient  services. 

(b)  Study  of  payments  for  services  in  hospital  outpatient  depart- 
ments.— OBRA  86  required  the  Secretary  to  submit  an  interim 
report  to  Congress  by  April  1,  1988  concerning  development  of  a 
fully  prospective  payment  system  for  ambulatory  surgery  and  a 
final  report  by  April  1,  1989.  OBRA  87  modified  this  directive  to 
the  Secretary  by  requiring  him  to  consult  with  the  Prospective 
Payment  Assessment  Commission  in  preparing  the  final  report. 
The  interim  report  was  submitted  in  June,  1988,  but  the  final 
report  has  not  been  submitted  yet. 

House  bill 

(a)  Payment  of  capital  costs  for  outpatient  hospital  services. — 

Section  10131. — Directs  the  Secretary  to  issue  regulations  re- 
ducing reimbursements  for  capital  expenses  for  hospital  outpa- 
tient department  services  by  15  percent  for  cost  reporting  peri- 
ods beginning  during  fiscal  1990.  Exempts  sole  community  hos- 
pitals from  this  reduction.  Specifies  that  when  payments  for 
hospital  outpatient  departments  are  paid  on  the  basis  of  a 
blend,  the  cost  portion  of  the  blend  includes  allocated  capital 
at  85  percent  of  costs. 

Section  4013. — Similar  provision,  except  that  (a)  applies  to 
portions  of  cost  reporting  period  occurring  during  FY  90  and 
(b)  no  mention  is  made  of  hospitals  receiving  blended  rates 
under  Section  1833(n). 

(b)  Study  of  payments  for  services  in  hospital  outpatient  depart- 
ments.— 

Section  10137. — Requires  the  Physician  Payment  Review 
Commission  to  conduct  a  two  part  study  of  factors  related  to 
rapid  growth  in  Medicare  payments  for  services  in  hospital 
outpatient  departments.  The  first  part  of  the  study  is  to  in- 
clude consideration  of  the  effects  of  the  step-down  method  used 
to  allocate  hospital  capital  between  inpatient  and  outpatient 
departments  for  outpatient  hospital  costs.  It  is  also  to  include 
an  assessment  of  the  extent  to  which  hospital  outpatient  costs 
were  affected  by  the  implementation  of  the  prospective  pay- 
ment system  for  inpatient  hospital  services  and  by  increased 
review  of  these  services  by  peer  review  organizations.  The 


774 

Commission  is  required  to  submit  a  report  on  this  part  of  the 
study  to  Congress  by  March  1,  1990. 

Specifies  that  the  second  part  of  the  study  is  to  examine  al- 
ternative Medicare  reimbursement  methods  for  services  in  hos- 
pital outpatient  departments.  The  evaluation  is  to  include  pro- 
spective payment  methods,  fee  schedules  and  other  methods 
the  Commission  deems  appropriate.  This  part  of  the  study  is  to 
be  submitted  to  Congress  by  March  1,  1991  with  recommenda- 
tions on  how  to  reduce  the  rate  of  growth  in  Medicare  expendi- 
tures for  these  services. 

Effective  date 

Section  10131. — Enactment. 
Section  4013. — Enactment. 
Section  10137—  Enactment. 

Senate  amendment 

(a)  Payment  of  capital  costs  for  outpatient  hospital  services. — 

Section  5232. — Includes  a  similar  provision  to  Section  10131, 
except  that  the  amount  of  the  reduction  is  13.5  percent  and  the 
exemption  also  applies  to  a  hospital  which  is  eligible  to  be  paid 
as  a  sole  community  hospital.  Further,  the  reduction  does  not 
apply  with  respect  to  the  capital-related  costs  of  any  hospital 
for  a  cost-reporting  period  if  it  is  qualified  for  a  disproportion- 
ate share  adjustment  of  at  least  5.1  percent  in  fiscal  year  1987. 

Provides  that  the  reductions  for  hospitals  paid  on  a  blended 
rate  applies  only  to  that  portion  of  the  payment  based  on  hos- 
pital costs. 

(b)  Study  of  payments  for  services  in  hospital  outpatient  depart- 
ments.— No  provision. 

Effective  date 

Enactment. 

Conference  agreement 

(a)  Payment  of  capital  costs  for  outpatient  costs  for  outpatient  hos- 
pital service. — The  conference  agreement  includes  the  House  provi- 
sions contained  in  Section  4013  with  a  clarification.  It  specifies  that 
when  payments  for  hospital  outpatient  departments  are  paid  on 
the  basis  of  a  blend,  the  cost  portion  of  the  blend  includes  allocated 
capital  at  85  percent  of  costs. 

(b)  Study  of  payments  for  services  in  hospital  outpatient  depart- 
ment.— The  conference  agreement  includes  the  House  provision 
with  amendments.  The  agreement  requires  the  Physician  Review 
Commission  to  conduct  a  two  part  study  of  factors  related  to  the 
rapid  growth  in  Medicare  payments  for  services  in  hospital  outpa- 
tient departments. 

7.  Durable  Medical  Equipment 

Section  10132  and  4011  of  House  bill  and  section  5222  of  Senate 
amendment. 
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Present  law 

(a)  Limitation  of  rental  payments  for  miscellaneous  items  and 
other  items  of  durable  medical  equipment. — Under  current  law, 
monthly  rental  payments  for  "rental  cap"  items  may  be  made  for  a 
maximum  of  15  months.  Each  monthly  payment  is  limited  to  10 
percent  of  the  recognized  purchase  price.  After  15  months,  pay- 
ment can  only  be  made  for  maintenance  and  servicing. 

In  1989  and  1990,  the  recognized  purchase  price  is  computed  by 
calculating  a  base  local  purchase  price  and  updating  it  for  infla- 
tion. The  base  local  purchase  price  is  equal  to  the  average  of  the 
purchase  prices  on  claims  submitted  on  an  assigned  basis  for  the 
unused  item  supplied  during  the  six  month  period  ending  with  De- 
cember, 1986. 

(b)  Payments  for  items  requiring  frequent  and  substantial  servic- 
ing—Under current  law,  for  items  such  as  ventilators,  aspirators, 
IPPB  machines  and  nebulizers,  wiiich  require  frequent  and  sub- 
stantial servicing  in  order  to  avoid  risk  to  the  patient's  health,  pay- 
ments are  made  on  a  monthly  basis  for  rental. 

(c)  Delay  in  and  reduction  of  price  update  for  1990, — In  current 
law,  fees  for  five  categories  of  durable  medical  equipment  are 
scheduled  to  be  updated  by  the  same  method  in  1990.  The  catego- 
ries of  equipment  are:  1)  inexpensive  and  routinely  purchased  dura- 
ble medical  equipment;  2)  items  requiring  frequent  and  substantial 
servicing;  3)  miscellaneous  items  and  other  items  of  durable  medi- 
cal equipment;  4)  other  covered  items,  not  including  durable  medi- 
cal equipment;  and  5)  oxygen  and  oxygen  equipment.  The  fee 
schedule  for  these  items  is  to  be  updated  in  1990  by  the  consumer 
price  index  for  urban  consumers  (CPI-U)  for  the  six  month  period 
ending  December  1987. 

(d)  Reduction  in  fee  schedule  for  oxygen  and  oxygen  equipment. — 
In  current  law,  reimbursement  for  oxygen  and  oxygen  equipment 
during  1989  and  1990  equals  100  percent  of  the  local  average 
monthly  payment.  The  local  average  monthly  payment  equals  95 
percent  of  the  base  local  payment  amount  updated  for  inflation. 
The  base  amount  is  defined  as  the  total  reasonable  charges  for  the 
item  during  the  12  month  period  ending  in  December  1986  divided 
by  the  total  number  of  months  for  all  beneficiaries  receiving  the 
item  in  the  area  during  the  12  month  period  for  which  the  carrier 
made  payment  for  the  item. 

(e)  National  cap  on  fee  schedules. — In  current  law,  six  categories 
of  durable  medical  equipment  are  established.  The  fee  schedule  for 
each  category  of  equipment  is  determined  using  a  method  specific 
to  each  category  of  equipment,  although  there  are  similarities  in 
the  methods.  There  is  no  cap  on  fees. 

ffj  Coverage  of  parenteral  and  enteral  nutrition  equipment. — 
Under  current  law,  parenteral  and  enteral  nutrition  nutrients,  sup- 
plies and  equipment,  such  as  intravenous  poles  and  infusion 
pumps,  are  excluded  from  items  covered  under  the  durable  medical 
equipment  provision. 

fgj  Overpriced  items. — Under  current  law,  the  Secretary  is  au- 
thorized, effective  January  1,  1991,  to  adjust  fees  for  durable  medi- 
cal equipment  using  the  inherent  reasonableness  guidelines  applied 
to  physicians'  services. 
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(h)  Restrictions  on  suppliers. — 

(1)  Prohibitions  against  distribution  by  suppliers  of  forms 
documenting  medical  necessity. — Physicians  are  required  to 
certify  that  the  durable  medical  equipment  is  medically  neces- 
sary. 

(2)  Requirements  for  disclosing  ownership  in  or  control  of  a 
durable  medical  equipment  supplier. — The  law  requires  certain 
entities  participating  under  Medicare  to  disclose  ownership 
and  related  information. 

(3)  Carrier  review  of  suppliers  in  which  physicians  have  own- 
ership interest. — No  provision. 

(i)  Mandatory  assignment. — No  provision. 

(j)  Establishment  of  reasonable  lifetime  for  items. — No  provision. 

(k)  GAO  study  of  standards  for  use  of  and  payment  for  durable 
medical  equipment. — No  provision. 

(I)  Acceleration  of  regional  rates  and  narrowing  of  range  of 
amounts  recognized. — 

(1)  Calculation  of  local  and  regional  prices. — Under  current 
law,  reimbursement  for  three  categories  of  durable  medical 
equipment  is  derived  from  both  local  and  regional  price  or 
charge  components.  The  three  categories  of  equipment  subject 
to  this  reimbursement  scheme  are:  1)  covered  items,  other  than 
durable  medical  equipment;  2)  miscellaneous  and  other  items 
of  durable  medical  equipment;  and  3)  oxygen  and  oxygen 
equipment.  Although  the  determinants  of  local  and  regional 
prices  differ  for  each  of  the  three  categories  of  equipment,  pay- 
ments for  all  three  categories  of  equipment  have  the  same  pro- 
portion of  local  and  regional  price  components  in  their  reim- 
bursement structure.  Payment  amounts  are  determined  as  fol- 
lows: payments  in  1989  and  1990  are  equal  to  100  percent  of 
the  local  purchase  price;  payments  in  1991  are  based  on  75  per- 
cent of  the  local  purchase  price  and  25  percent  of  the  regional 
purchase  price;  in  1992,  payments  are  based  on  50  percent  of 
the  local  purchase  price  and  50  percent  of  the  regional  pur- 
chase price;  and,  in  1993  and  subsequent  years,  payments  are 
based  solely  on  regional  purchase  prices. 

(2)  Limits  on  ranges  of  amounts  recognized. — Under  current 
law,  limits  are  established  on  the  range  of  purchase  prices  rec- 
ognized for  covered  items,  other  than  durable  medical  equip- 
ment; miscellaneous  and  other  items  of  durable  medical  equip- 
ment; and  oxygen  and  oxygen  equipment.  No  limit  is  estab- 
lished for  1990.  In  1991,  the  recognized  purchase  price  for  an 
item  may  not  exceed  130  percent,  nor  be  lower  than  80  percent 
of  the  average  for  all  carrier  service  areas  in  the  U.S.  In  1992, 
the  range  may  not  exceed  125  percent  nor  be  lower  than  85 
percent  of  the  average.  Similar  limits  are  applied  for  the  range 
of  monthly  payment  amounts  recognized  for  oxygen  and 
oxygen  equipment. 

(in)  Power-driven  wheelchairs. — Power  driven  wheelchairs  are  not 
specifically  included  in  any  category  of  durable  medical  equipment 
under  current  law.  As  a  matter  of  practice,  they  are  treated  as  mis- 
cellaneous and  other  covered  items  of  durable  medical  equipment. 

(n)  Ostomy  supplies  defined  as  part  of  home  health  services. — 
Under  current  law,  ostomy  supplies  are  not  specifically  included  in 
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the  definition  of  home  health  services.  Current  law  includes  medi- 
cal supplies  in  the  definition  of  home  health  services.  Medical  sup- 
plies are  defined  by  exclusion,  rather  than  inclusion.  Drugs  and 
biologicals  are  specifically  excluded  from  medical  supplies,  but 
there  is  no  further  delineation  as  to  what  constitutes  medical  sup- 
plies. 

House  bill 

(a)  Limitation  of  rental  payment  for  miscellaneous  items  and 
other  items  of  durable  medical  equipment — 

Section  10132.— himits  monthly  rental  payments  to  10  per- 
cent of  the  recognized  purchase  price  for  the  first  three  months 
and  7.5  percent  of  the  recognized  purchase  price  for  the  next 
twelve  months. 

Changes  the  computation  of  the  base  local  purchase  price  to 
the  average  of  reasonable  charges  on  claims  paid  on  an  as- 
signed basis. 

Section  4011. — No  provision. 

(b)  Payments  for  items  requiring  frequent  and  substantial  servic- 
ing— 

Section  10132. — Limits  monthly  rental  payments  for  items 
requiring  frequent  and  substantial  servicing  to  a  fifteen  month 
period.  Directs  the  Secretary  to  establish  a  maintenance  and 
servicing  payment  for  these  items  during  the  last  month  of 
every  six  month  period  following  the  initial  fifteen  months. 
The  payment  is  for  reasonable  and  necessary  maintenance  and 
servicing  of  the  item,  and  is  to  include  payment  for  parts  and 
labor  not  covered  by  the  supplier's  or  manufacturer's  warran- 
ty. 

Section  4011. — No  provision. 

(c)  Delay  in  and  reduction  of  price  update  for  1990. — 

Section  10132.— Delays  the  DME  fee  schedule  update  for 
1990  until  April  1,  1990  and  limits  the  amount  of  the  update  to 
2  percent  instead  of  the  CPI-U. 

Section  4011. — No  provision. 

(d)  Reduction  in  fee  schedule  for  oxygen  and  oxygen  equipment. — 

Section  10132. — Reduces  the  fee  schedule  amount  for  pay- 
ment of  oxygen  and  oxygen  equipment  from  April  1,  1990 
through  December  31,  1990  to  95  percent  of  the  local  average 
monthly  payment  rate,  increased  by  the  applicable  update 
factor. 

Section  4011. — No  provision. 

(e)  National  cap  on  fee  schedules. — 

Section  10132. — Establishes  a  cap  on  fees  for  the  all  catego- 
ries of  durable  medical  equipment  except  customized  items. 
The  cap  is  established  at  95  percent  of  the  median  of  the 
amounts  that  would  otherwise  be  paid  under  the  fee  schedule. 
Also  includes  a  cap  on  the  fee  schedule  for  IV  poles,  which  are 
added  to  the  category  of  inexpensive  and  frequently  purchased 
equipment. 

Section  4011. — No  provision. 

(f)  Coverage  of  parenteral  and  enteral  nutrition  equipment. — 

Section  10132. — Includes  parenteral  and  enteral  nutrition 
equipment  in  the  items  included  under  the  durable  medical 
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equipment  provision.  Maintains  the  exclusion  of  parenteral 
and  enteral  nutrition  nutrients  and  supplies. 

Includes  IV  poles  in  the  category  of  inexpensive  and  routine- 
ly purchased  durable  medical  equipment.  Authorizes  reim- 
bursement for  IV  poles  in  1990  at  the  average  reasonable 
charge  in  the  area  for  purchase  or  rental  of  the  item  in  the  12- 
month  period  ending  June  30,  1988,  increased  by  the  CPI-U  for 
the  12  month  period  ending  with  June  1989.  In  subsequent 
years,  the  fee  is  the  previous  year's  fee  updated  by  the  CPI-U 
for  the  12  month  period  ended  the  previous  June. 

Section  4011. — Contains  similar  provision  with  respect  to  cov- 
erage of  parenteral  and  enteral  nutrition  equipment.  No  provi- 
sion regarding  IV  poles. 

(g)  Overpriced  items. — 

(1)  Inherent  reasonableness. — 

Section  10132. — Removes  restriction  permitting  the  Secretary  to 
apply  inherent  reasonableness  guidelines  only  after  January  1, 
1991,  thus  permitting  the  Secretary  to  make  inherent  reasonable- 
ness adjustments  after  the  effective  date  of  this  subsection. 

Section  4011. — No  provision 

(2)  Reduction  in  fee  schedule  for  certain  specified  items 

Section  10132. — Directs  the  Secretary  to  reduce  the  payment 
amounts  for  seat-lift  chairs,  motorized  scooters,  and  transcutaneous 
electrical  nerve  simulators  by  15  percent  for  items  furnished  on  or 
after  April  1,  1990. 

Section  4011. — Directs  the  Secretary  to  reduce  the  payment 
amounts  for  seat-lift  chairs,  power  operated  vehicles  or  transcu- 
taneous electrical  nerve  simulators  by  15  percent. 

(3)  Reduction  in  fee  schedule  for  other  overpriced  items 

Section  10132. — Directs  the  Secretary  to  publish  a  list  of  items 
which  he  has  determined  are  overpriced  and  further  directs  the 
Secretary  to  reduce  payments  for  these  items  by  15  percent  begin- 
ning in  the  fourth  month  after  publication  of  the  list. 

Section  4011. — No  provision. 

(h)  Restrictions  on  suppliers. — 

(1)  Prohibitions  against  distribution  by  suppliers  of  forms 
documenting  medical  necessity 

Section  10132. — Prohibits  suppliers  of  durable  medical  equipment 
from  distributing  for  commercial  purposes  to  individuals  eligible 
for  Part  B  services  any  partially  or  fully  completed  forms  required 
by  the  Secretary  to  document  medical  need  for  an  item  of  durable 
medical  equipment.  Subjects  suppliers  who  violate  this  prohibition 
to  exclusion  from  Medicare  or  to  civil  money  penalties  not  exceed- 
ing $1,000  for  each  form  distributed. 

Section  4011. — No  provision. 

(2)  Requirements  for  disclosing  ownership  in  or  control  of  a 

durable  medical  equipment  supplier 

Section  10132. — Directs  the  Secretary  to  promulgate  a  regulation 
requiring  durable  medical  equipment  suppliers  to  provide  the  Sec- 
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retary  with  complete  information  concerning  the  identity  of  each 
person  having  at  least  a  5%  ownership  or  control  interest  in  the 
supplier  or  at  least  a  5  percent  ownership  interest  in  any  subcon- 
tractor. Suppliers  must  provide  this  information  to  the  Secretary  as 
a  condition  of  payment  for  covered  items  and  must  also  inform  the 
Secretary  if  any  of  the  people  having  such  interest  are  physicians. 

Stipulates  that  suppliers  who  are  not  eligible  for  Medicare  reim- 
bursement due  to  failing  to  comply  with  this  provision  can  not  bill 
beneficiaries  for  these  items. 

Section  4011. — No  provision. 

(3)  Carrier  Review  of  suppliers  in  which  physicians  have  own- 
ership interest 

Section  10132.—  Requires  Medicare  carriers  to  subject  claims 
from  suppliers  of  durable  medical  equipment,  prosthetic  devices, 
orthotics  and  prosthetics  in  which  a  physician  has  an  ownership  or 
control  interest  of  at  least  5  percent  to  a  higher  standard  of  review 
than  claims  from  suppliers  not  having  such  ownership  or  control. 
Section  4011. — No  provision. 
(i)  Mandatory  assignment — 

Section  10132. — Mandates  billing  and  payment  for  durable 
medical  equipment  on  an  assignment-related  basis  only.  Sub- 
jects suppliers  who  repeatedly  violate  this  provision  to  exclu- 
sion from  Medicare  for  up  to  five  years  or  civil  money  penal- 
ties, or  both. 
Section  4011. — No  provision. 
(j)  Establishment  of  reasonable  lifetime  for  items. — 

Section  10132. — Directs  the  Secretary  to  determine  and  es- 
tablish a  reasonable  lifetime  for  two  categories  of  durable  med- 
ical equipment:  equipment  requiring  frequent  and  substantial 
servicing  and  other  items  of  durable  medical  equipment.  If  the 
reasonable  lifetime  for  an  item  is  reached  during  a  continuous 
period  of  medical  need,  payment  for  a  replacement  may  be 
made  in  accordance  with  the  payment  principles  established 
for  the  category  of  equipment. 
Section  4001. — No  provision. 
(k)  GAO  Study  of  standards  for  use  of  and  payment  for  durable 
medical  equipment. — 

Section  10132. — Requires  the  Comptroller  General  to  conduct 
a  study  of  the  appropriate  uses  of  durable  medical  equipment 
and  of  the  appropriate  criteria  for  making  determinations  of 
medical  necessity  in  the  Medicare  program.  The  study  is  to 
place  particular  emphasis  on  items,  including  seat-lift  chairs 
that  may  be  subject  to  abusive  billing  practices.  The  study  is  to 
include  an  analysis  of  the  appropriate  use  of  medical  necessity 
forms  and  procedures  for  identifying  items  that  should  no 
longer  be  covered  by  Medicare.  In  conducting  the  study,  the 
Comptroller  General  is  directed  to  convene  a  panel  consisting 
of  the  following:  1)  specialists  in  orthopedic  medicine,  rehabili- 
tation, arthritis,  and  geriatric  medicine;  2)  representatives  of 
consumer  organizations;  and  3)  representatives  of  carriers  par- 
ticipating in  Medicare.  The  report  is  to  be  submitted  by  April 
1,  1990  to  the  House  Committees  of  Ways  and  Means  and 
Energy  and  Commerce  and  the  Senate  Finance  Committee  and 
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is  to  include  recommendations  that  the  Comptroller  General 
deems  appropriate. 
Section  4011. — No  provision. 
(I)  Acceleration  of  regional  rates  and  narrowing  of  range  of 
amounts  recognized. — 

(1)  Calculation  of  local  and  regional  prices 
Section  10132.— No  provision. 

Section  4011. — Accelerates  the  transition  to  payments  based 
solely  on  regional  prices  by  eliminating  payments  based  only  on 
local  payment  amounts  in  1990.  Instead,  payments  in  1990  are 
based  on  75  percent  local  prices  and  25  percent  regional  prices.  In 
1991,  the  mix  is  50  percent  local  prices  and  50  percent  regional 
prices.  In  1992  and  subsequent  years,  payments  are  based  solely  on 
regional  prices. 

(2)  Limits  on  ranges  of  amounts  recognized 
Section  10132. — No  provision. 

Section  4011. — Restricts  the  ranges  of  recognized  purchase  prices 
or  payment  amounts  and  accelerates  the  restriction  of  such  ranges. 
In  1990,  the  recognized  purchase  prices  or  payment  amounts  may 
not  exceed  125  percent,  nor  be  lower  than  85  percent  of  the  aver- 
age for  all  carrier  service  areas  in  the  U.S.  In  1992,  the  range  is 
between  120  percent  and  90  percent  of  the  average. 

(m)  Power-driven  wheelchairs 
Section  10132.— No  provision. 

Section  4011. — Explicitly  defines  power-driven  wheelchairs  as  a 
separate  type  of  inexpensive  or  routinely  purchased  durable  medi- 
cal equipment. 

(n)  Ostomy  supplies  defined  as  part  of  home  health  services. — 
Section  10132. — No  provision. 

Section  4011. — Includes  ostomy  supplies  (as  defined  by  the 
Secretary)  provided  under  a  plan  established  by  a  home  health 
agency  and  periodically  reviewed  by  a  physician  in  the  defini- 
tion of  home  health  services.  Specifies  that  ostomy  supplies  are 
not  included  in  the  definition  of  durable  medical  equipment. 
Requires  home  health  agencies  to  provide  ostomy  supplies  to 
Medicare  beneficiaries  who  need  such  supplies  as  part  of  their 
services. 

Effective  date. — Section  10132 — Enactment,  except  (a)  and  (b) 
apply  with  respect  to  payment  for  items  of  DME  furnished  on 
or  after  April  1,  1990.  Section  (h)  (1)  and  (2)  apply  to  forms  and 
documents  distributed  on  or  after  April  1,  1990.  Section  (h)(3) 
applies  with  respect  to  covered  items  furnished  on  or  after 
April  1,  1990.  Sections  (j)  and  (i)  apply  with  respect  to  covered 
items  furnished  on  or  after  April  1,  1990. 

Section  4011. — Applies  with  respect  to  covered  items  fur- 
nished on  or  after  January  1,  1990  except  that  Section  (m)  is 
effective  October  1,  1989. 

Senate  amendment 

(a)  Limitation  of  rental  payments  for  miscellaneous  items  and 
other  items  of  durable  medical  equipment. — No  provision. 


781 

(b)  Payments  for  items  requiring  frequent  and  substantial  servic- 
ing.—No  provision. 

(c)  Delay  in  and  reduction  of  price  update  for  1990. — Similar  pro- 
vision to  Section  10132,  except  that  amount  of  the  update  is  3  per- 
cent. 

(d)  Reduction  in  fee  schedule  for  oxygen  and  oxygen  equipment. — 
No  provision. 

(e)  National  cap  on  fee  schedules. — No  provision. 

(f)  Coverage  of  parenteral  and  enteral  nutrition  equipment. — No 
provision. 

(g)  Overpriced  items. — 

(1)  Inherent  reasonableness. — No  provision. 

(2)  Reduction  in  fee  schedule  for  certain  specified  items. — 
Similar  provision  to  Section  10132,  except  that  motorized  scoot- 
ers are  not  mentioned. 

(3)  Reduction  in  fee  schedule  for  other  overpriced  items. — No 
provision. 

(h)  Restrictions  on  suppliers. — 

(1)  Prohibitions  against  distribution  by  suppliers  of  forms 
documenting  medical  necessity. — No  provision. 

(2)  Requirements  for  disclosing  ownership  in  or  control  of  a 
durable  medical  equipment  supplier. — No  provision. 

(3)  Carrier  review  of  suppliers  in  which  physicians  have  own- 
ership interest. — No  provision. 

(i)  Mandatory  assignment. — No  provision. 

(j)  Establishment  of  reasonable  lifetime  for  items. — No  provision. 

(k)  GAO  study  of  standards  for  use  of  and  payment  for  durable 
medical  equipment. — 

Section  5225. — No  provision. 

(I)  Acceleration  of  regional  rates  and  narrowing  of  range  of 
amounts  recognized. — 

(1)  Calculation  of  local  and  regional  prices. — No  provision. 

(2)  Limits  on  Ranges  of  Amounts  Recognized. — No  provision. 
(m)  Power-driven  wheelchairs. — Explicitly  defines  power-driven 

wheelchairs  as  a  separate  type  of  inexpensive  or  routinely  pur- 
chased durable  medical  equipment,  excluding  a  customized  power- 
driven  wheelchair  defined  as  such  by  the  Secretary.  Directs  the 
Secretary  to  specify,  through  regulation,  criteria  to  be  used  by  car- 
riers in  making  determinations  on  a  case-by-case  basis  in  determin- 
ing whether  a  power-driven  wheelchair  is  a  customized  item  or  is 
to  be  classified  as  routinely  purchased  durable  medical  equipment. 

(n)  Ostomy  supplies  defined  as  part  of  home  health  services. — No 
provision. 

Effective  date 

Section  5222. — Applies  with  respect  to  items  furnished  on  or 
after  April  1,  1990,  except  that  the  provision  directing  the  Secre- 
tary to  issue  regulations  on  customized  items  is  effective  upon  en- 
actment. 

Conference  agreement 

(a)  Limitation  of  rental  payment  for  miscellaneous  items  and 
other  items  of  durable  medical  equipment. — The  conference  agree- 
ment does  not  include  the  House  provision. 
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(b)  Payments  for  items  requiring  frequent  and  substantial  servic- 
ing.— The  conference  agreement  does  not  include  the  House  provi- 
sion. 

(c)  Delay  in  and  reduction  of  price  update  for  1990. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment 
which  specifies  that  the  MEI  update  for  1990  is  zero  precent. 

(d)  Reduction  in  fee  schedule  for  oxygen  and  oxygen  equipment. — 
The  conference  agreement  included  no  provision. 

(e)  National  cap  on  fee  schedules. — The  conference  agreement  in- 
cluded no  provision. 

(f)  Coverage  of  parenteral  and  enteral  nutrition  equipment. — The 
conference  agreement  establishes  a  cap  of  15  months  on  rental  pay- 
ments under  the  enteral  and  parenteral  fee  schedule,  and  requires 
the  Secretary  to  provide  for  reasonable  maintenance  and  servicing 
fees  to  be  paid  after  the  period  of  rental  payments  has  expired,  ef- 
fective April  1,  1990. 

(g)  Overpriced  items. — 

(i)  Inherent  reasonableness. — The  conference  agreement  in- 
cluded no  provision. 

(ii)  Reduction  in  fee  schedule  for  certain  specified  items. — 
The  conference  agreement  includes  the  Senate  amendment. 

(Hi)  Reduction  in  fee  schedule  for  other  overpriced  items. — 
The  conference  agreement  included  no  provision. 

(h)  Restrictions  on  suppliers. — The  conference  agreement  includ- 
ed no  provision. 

(i)  Mandatory  assignment. — The  conference  agreement  included 
no  provision. 

(j)  Establishment  of  reasonable  lifetime  for  items. — The  confer- 
ence agreement  included  no  provision. 

(k)  GAO  study  of  standards  for  use  of  and  payment  for  durable 
medical  equipment. — The  conference  agreement  includes  Section 
10132  of  the  House  provision  with  a  requirement  that  the  Comp- 
troller's report  be  submitted  not  later  than  April  1,  1991. 

(I)  Acceleration  of  regional  rates  and  narrowing  of  range  of 
amounts  recognized. — The  conference  agreement  includes  Section 
4011  of  the  House  provision  with  respect  to  limits  on  ranges  of 
amounts  recognized. 

(m)  Power-driven  wheelchairs. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

(n)  Ostomy  supplies  defined  as  part  of  home  health  services. — The 
conference  agreement  includes  the  House  provision  with  amend- 
ments. 

8.  Clinical  Diagnostic  Laboratory  Services 

Section  10133  and  4012  of  House  bill  and  section  5221  of  Senate 
amendment. 

Present  law 

(a)  Fee  schedule  update  for  1990 

Under  current  law,  the  Secretary  is  directed  to  update  the  clini- 
cal laboratory  fee  schedule  on  January  1  of  each  year  by  a  percent- 
age increase  or  decrease  in  the  consumer  price  index  of  all  urban 
consumers  (U.S.  city  average).  The  Secretary  may  make  other  ad- 
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justments  he  deems  justified  by  technological  changes.  No  update 
was  permitted  in  1988  and  no  catch-up  is  permitted  in  subsequent 
years. 

(b)  Reduction  of  limitation  amount  on  payment  amount 

Under  current  law,  clinical  diagnostic  laboratory  services  are  re- 
imbursed on  the  basis  of  a  fee  schedule  established  on  a  regional, 
state-wide  or  carrier  service  area  at  the  discretion  of  the  Secretary. 
As  a  matter  of  practice,  the  Secretary  has  established  fee  schedules 
on  a  carrier  service  basis.  A  ceiling  limits  payment  that  can  be 
made  for  a  laboratory  test  to  the  median  of  all  the  fee  schedules 
established  for  that  test  in  that  laboratory  setting.  This  ceiling  was 
imposed  on  April  1,  1988,  and  is  slated  to  remain  in  effect  until  a 
nationwide  fee  schedule  is  implemented. 

(c)  Establishment  of  nationwide  fee  schedule 

Under  current  law,  a  nationwide  fee  schedule  is  to  be  established 
for  clinical  diagnostic  laboratory  tests  furnished  on  or  after  Janu- 
ary 1,  1990.  A  separate  nationwide  fee  schedule  is  established  for 
tests  furnished  by  sole  community  hospitals. 

(d)  Payments  of  fees  to  certain  labs  for  additional  trips  for 

tests  requiring  "stat"  results 

Under  current  law,  the  Secretary  is  authorized  to  establish  a 
nominal  fee  to  cover  the  appropriate  costs  of  collecting  a  laboratory 
sample  and  a  fee  to  cover  transportation  and  personnel  expenses 
for  trained  personnel  to  travel  to  a  person  who  is  homebound  or  an 
inpatient  in  an  inpatient  facility  which  is  not  a  hospital.  Only  one 
fee  may  be  established  for  samples  collected  in  the  same  encounter. 
The  method  for  computing  the  fee  for  transportation  and  personnel 
expenses  is  to  be  based  on  the  number  of  miles  and  the  personnel 
costs  involved  in  collecting  the  sample.  However,  this  method  for 
computing  the  fee  applies  only  to  tests  furnished  between  April  1, 
1989  and  December  30,  1990  and  only  to  laboratories  that  establish, 
to  the  Secretary's  satisfaction,  the  following  qualifications:  1)  that 
the  laboratory  depends  on  Medicare  payments  for  at  least  80  per- 
cent of  its  collected  revenues  for  clinical  diagnostic  laboratory  tests; 
2)  at  least  85  percent  of  the  laboratory's  gross  revenue  for  tests  are 
for  tests  performed  for  individuals  who  are  homebound  or  resident 
in  a  nursing  facility;  and  3)  the  laboratory  provides  tests  for  resi- 
dents in  nursing  facilities  representing  at  least  20  percent  of  the 
number  of  nursing  facilities  in  the  state  in  which  the  laboratory  is 
located.  In  establishing  these  qualifications,  laboratories  must  use 
data  for  the  twelve  month  period  ended  June  30,  1988.  The  law  also 
requires  the  Secretary  to  adjust  the  fees  for  transportation  and  per- 
sonnel in  such  a  manner  that  total  costs  for  clinical  lab  fees  are 
not  greater  than  they  would  have  been  in  the  absence  of  the  ad- 
justment for  transportation  and  personnel. 

(e)  Restriction  on  payment  to  referring  laboratory 

Current  law  restricts  payment  for  clinical  diagnostic  laboratory 
tests  to  the  person  or  entity  which  performed  or  supervised  the 
performance  of  the  tests,  with  a  few  exceptions.  One  exception  pro- 
vides that  in  the  case  of  a  test  performed  by  one  laboratory  at  the 
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request  of  another  laboratory,  payment  may  be  made  to  the  refer- 
ring laboratory. 

(f)  Repeal  of  State  certification  of  high-volume  physician 
office  labs 

OBRA  87  required  high  volume  physician  office  laboratories  per- 
forming over  5,000  tests  a  year  (including  Medicare  and  non-Medi- 
care) to  meet  the  same  conditions  for  participation  in  Medicare  as 
those  required  of  independent  laboratories.  The  effect  of  this  provi- 
sion is  that  high  volume  physician  laboratories  must  be  licensed 
under  state  law  if  licensure  is  required  of  independent  laboratories 
and  must  meet  other  conditions  established  by  the  Secretary  to 
assure  the  health  and  safety  of  the  people  for  whom  the  tests  are 
performed. 

House  bill 

(a)  Fee  schedule  update  for  1990 

Section  10133. — Prohibits  the  Secretary  from  making  an  adjust- 
ment to  the  fee  schedule  to  account  for  changes  in  the  consumer 
price  index  in  1989.  [drafting  error]  Stipulates  that  the  1990  annual 
adjustment  to  the  fee  schedule  is  an  increase  of  2  percent. 

Section  4012. — No  provision. 

(b)  Reduction  of  limitation  amount  on  payment  amount 

Section  10133. — Maintains  the  ceiling  on  fee  schedule  payments 
at  100  percent  of  the  median  for  a  particular  test  in  a  particular 
laboratory  setting  through  December  31,  1989.  Establishes  the  ceil- 
ing on  fee  schedule  payments  at  95  percent  of  the  median  for  a  par- 
ticular test  in  a  particular  laboratory  setting  beginning  January  1, 
1990  until  such  time  as  a  nationwide  fee  schedule  is  established  for 
that  test  in  that  laboratory  setting. 

Section  4012. — Establishes  the  ceiling  on  fee  schedule  payments 
at  95  percent  of  the  median  of  all  the  fee  schedules  established  for 
that  test  in  that  particular  laboratory  setting  beginning  January  1, 
1990  and  continuing  indefinitely. 

(c)  Establishment  of  nationwide  fee  schedule 

Section  10133. — Delays  the  implementation  of  the  nationwide  fee 
schedule  for  two  years,  until  January  1,  1992. 

Section  4012. — Eliminates  the  requirement  for  a  nationwide  fee 
schedule. 

(d)  Payments  of  fees  to  certain  labs  for  additional  trips  for 

tests  requiring  "Stat"  results 

Section  10133. — Deletes  qualifications  relating  to  Medicare  de- 
pendency and  percentage  of  statewide  test  laboratories  must  dem- 
onstrate to  the  Secretary  in  order  to  receive  a  fee  for  transporta- 
tion and  personnel  costs  associated  with  collecting  a  sample  from 
people  who  are  homebound  or  institutionalized  in  nursing  facilities. 
The  requirement  to  demonstrate  that  at  least  85  percent  of  the 
tests  are  performed  on  homebound  people  or  residents  of  nursing 
homes  remains.  Provides  payment  to  qualifying  laboratories  for  a 
second  fee  for  transportation  and  personnel  on  the  same  day  to 
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cases  where  an  individual's  physician  has  ordered  a  laboratory  test 
for  which  results  are  required  on  an  as-soon-as-possible  ("stat") 
basis. 

Section  4012. — No  provision. 

(e)  Restriction  on  payment  to  referring  laboratory 
Section  10133. — No  provision. 

Section  4012. — Restricts  the  payment  for  clinical  diagnostic  labo- 
ratory tests  to  a  referring  laboratory  only  if  the  referring  laborato- 
ry is  located  in,  or  is  part  of  a  rural  hospital,  or  if  not  more  than  30 
percent  of  the  tests  for  which  the  referring  laboratory  submits  bills 
or  requests  payments  within  a  year  are  performed  by  another  labo- 
ratory. 

(f)  Repeal  of  State  certification  of  high-volume  physician 

office  labs 

Section  10133.— No  provision. 

Section  4012. — Repeals  the  requirement  that  high  volume  physi- 
cian labs  comply  with  the  same  State  and  Federal  requirements  as 
independent  laboratories. 

Effective  date 

Section  10133 — Applies  to  tests  furnished  on  or  after  January  1, 
1990. 

Section  4012 — Enactment,  except:  (e)  applies  with  respect  to  clini- 
cal diagnostic  laboratory  tests  performed  on  or  after  January  1, 
1990,  and  (f)  is  effective  as  if  included  in  the  enactment  of  OBRA — 
1987. 

Senate  Amendment 

(a)  Fee  schedule  update  for  1990 

Section  5221. — Stipulates  that  the  1990  annual  adjustment  to  the 
fee  schedule  is  an  increase  of  3  percent,  effective  April  1,  1990. 

(b)  Reduction  of  limitation  amount  on  payment  amount 
Identical  provision  to  Section  10133. 

(c)  Establishment  of  nationwide  fee  schedule 
No  provision. 

(d)  Payments  of  fees  to  certain  labs  for  additional  trips  for 

tests  requiring  "stat"  results 

No  provision. 

(e)  Restriction  on  payment  to  referring  laboratory 
No  provision. 

(f)  Repeal  of  State  certification  of  high-volume  physician 

office  labs 

No  provision. 
Effective  date 
Enactment. 
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Conference  agreement 

(a)  Fee  schedule  for  1990. — The  conference  agreement  included  no 
provision. 

(b)  Reduction  of  limitation  amount  on  payment  amount. — The 
conference  agreement  includes  the  House  provision  contained  in 
Section  10133,  with  an  amendment.  It  established  the  ceiling  on  fee 
schedule  payments  at  93  percent  of  the  median  for  a  particular  test 
in  a  particular  laboratory  setting  beginning  January  1,  1990. 

(c)  Establishment  of  nationwide  fee  schedule. — The  conference 
agreement  includes  the  House  provision  contained  in  Section  4012. 

(d)  Payment  of  fees  to  certain  labs  for  additional  trips  for  test  re- 
quiring "stat"  results. — The  conference  agreement  included  no  pro- 
vision. 

(e)  Restriction  on  payment  to  referring  laboratory. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment; 
however,  it  does  not  restrict  the  payment  for  clinical  diagnostic  lab- 
oratory tests  to  a  referring  laboratory  if  the  referring  laboratory  is 
a  wholly-owned  subsidiary  of  the  entity  performing  the  test,  or 
both  the  referring  laboratory  and  the  entity  performing  the  test 
are  wholly  owned  by  a  third  entity.  Stipulates  that  the  restrictions 
apply  to  clinical  diagnostic  laboratory  tests  performed  on  or  after 
January  1,  1990. 

(f)  Repeal  of  State  certification  of  high-volume  physician  office 
labs. — The  conference  agreement  includes  4012  of  the  House  provi- 
sion with  an  amendment  that  such  laboratories  meet  the  certifica- 
tion requirements  of  the  Clinical  Laboratory  Improvement  Act  of 
1988. 

(g)  Moratorium  on  laboratory  demonstration. — The  conference 
agreement  included  no  provision. 

9.  Mental  Health  Services 

Section  10134  and  4021  of  House  bill  and  section  5233  and  5237  of 
Senate  bill. 

Present  law 

(a)  Medicare  reimbursement  for  psychologists '  services 

Under  current  law,  Medicare  reimbursement  for  psychologists' 
services  is  limited  to  services  furnished  by  clinical  psychologists  in 
risk-contracting  health  maintenance  organizations  (HMOs),  rural 
health  clinics,  and  community  mental  health  centers  (CMHCs)  and 
services  furnished  off-site  from  a  CMHC  because  of  the  inability  of 
the  patient  to  travel  to  the  center  because  of  physical  or  mental 
impairment,  institutionalization  or  a  similar  reason. 

(b)  Reimbursement  on  reasonable  charge  basis 

Under  current  law,  reimbursement  for  services  of  qualified  psy- 
chologists furnished  by  or  offsite  from  a  CMHC  is  80  percent  of  the 
lesser  of  the  actual  charge  for  services  or  a  fee  schedule  established 
by  the  Secretary. 
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(c)  Development  of  criteria  regarding  consultation  with  a  phy- 

sician 

No  provision. 

(d)  Elimination  of  dollar  limitation  for  mental  health  serv- 

ices 

Under  current  law,  payment  in  any  year  for  outpatient  mental 
health  services  for  treatment  of  mental,  psychoneurotic,  and  per- 
sonality disorders  is  limited  to  the  lesser  of  $1,375  or  62.5  percent 
of  reasonable  charges.  After  beneficiaries  have  paid  coinsurance  of 
20  percent,  payment  for  62.5  percent  of  the  remaining  expenses  is 
equal  to  payment  of  50  percent  of  reasonable  charges. 

(e)  Definition  of  psychologist 

In  current  law,  the  Secretary  is  authorized  to  determine  the 
qualifications  for  a  clinical  psychologist. 

(f)  Coverage  of  clinical  social  worker  services 

Under  current  law,  services  of  clinical  social  workers  are  reim- 
bursable only  if  they  are  provided  pursuant  to  a  contract  with  a 
risk-based  organization  (HMO).  Current  law  defines  clinical  social 
workers,  but  not  clinical  social  worker  services. 

House  Bill 

(a)  Medicare  reimbursement  for  psychologists '  services 

Section  10134- — Removes  current  restrictions  on  clinical  psy- 
chologists' services.  Services  of  clinical  psychologists  are  reimbursa- 
ble if  they  would  otherwise  be  covered  if  they  were  furnished  by 
physicians  or  as  incident  to  physicians'  services  and  as  long  as  the 
psychologists  are  practicing  within  the  scope  of  state  licenses. 

Section  4021. — Identical  provision 

(b)  Reimbursement  on  reasonable  charge  basis 

Section  10134- — Deletes  current  reimbursement,  thus  providing 
that  psychologists'  services  are  reimbursable  on  the  basis  of  reason- 
able charges. 

Section  4021.— No  provision. 

(c)  Development  of  criteria  regarding  consultation  with  a  phy- 

sician 

Section  10134- — Requires  the  Secretary  to  develop  criteria  cover- 
ing direct  reimbursement  to  qualified  psychologists.  The  criteria 
must  include  an  agreement  by  qualified  psychologists  that  they 
will  consult  with  patients'  attending  physicians  within  a  reasona- 
ble period  of  time  after  initiating  treatment.  The  purpose  of  the 
consultation  is  to  consider  potential  physical  conditions  that  may 
be  contributing  to  patients'  symptoms.  The  Secretary  is  required  to 
consider  patient  confidentiality  in  developing  these  criteria. 

Section  4021. — Directs  the  Secretary  to  require  qualified  psy- 
chologists and  clinical  social  workers  (whose  services  are  added  as 
Medicare  reimbursable  services  under  another  provision  in  this  sec- 
tion) to  document  the  following  in  patients'  records:  1)  that  the 
practitioner  has  informed  the  patient  of  the  desirability  of  confer- 
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ring  with  his  primary  care  physician  to  consider  potential  medical 
conditions  contributing  to  their  condition;  and  2)  that  the  practi- 
tioner has  provided  written  notification  to  the  patient's  attending 
physicians  that  mental  health  services  are  being  provided,  or  that 
the  practitioner  has  consulted  directly  with  the  attending  physi- 
cian to  consider  medical  conditions  which  may  be  contributing  to 
the  patient's  condition.  If  a  patient  specifically  requests  that  such 
notification  or  consultation  not  be  made,  the  physician  is  not  re- 
quired to  notify  or  consult  with  the  attending  psychologist  or  social 
worker. 

(d)  Elimination  of  dollar  limitation  for  mental  health  serv- 

ices 

Section  10134. — Eliminates  the  provision  limiting  payment  for 
mental  health  services  to  $1,375  per  year. 
Section  4021. — Identical  provision. 

(e)  Definition  of  psychologist 

Section  10134- — No  provision. 
Section  4021. — No  provision. 

(f)  Coverage  of  clinical  social  worker  services 
Section  10134- — No  provision 

Section  4021. — Includes  clinical  social  worker  services  as  a  Medi- 
care reimbursable  service.  Defines  clinical  social  worker  services  as 
services  provided  by  a  clinical  social  worker  for  the  diagnosis  and 
treatment  of  mental  illnesses  which  the  clinical  social  worker  is  le- 
gally authorized  to  perform  under  State  law  (or  the  State  regula- 
tory mechanism  provided  by  State  law)  of  the  State  in  which  such 
services  are  performed.  The  services  must  be  those  that  would  be 
covered  if  furnished  by  a  physician  or  as  an  incident  to  a  physi- 
cian's services.  Reimbursement  for  clinical  social  worker  services  is 
on  the  basis  of  reasonable  charges. 

Effective  date 

Section  10134 — Provisions  (a),  (b),  and  (c)  are  effective  January  1, 
1990.  Provision  (d)  is  effective  for  expenses  incurred  in  a  year  be- 
ginning in  1990.  Section  4021 — Provisions  (a),  (b),  (c)  and  (e)  are  ef- 
fective January  1,  1990.  Provision  (d) — Applies  to  expenses  incurred 
in  a  year  beginning  in  1990. 

Senate  amendment 

(a)  Medicare  reimbursement  for  psychologists '  services 
Section  5233. — Similar  provision. 

(b)  Reimbursement  on  reasonable  charge  basis 
Section  5233. — Similar  provision  to  section  10134. 

(c)  Development  of  criteria  regarding  consultation  with  a  phy- 

sician 

No  provision. 
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(d)  Elimination  of  dollar  limitation  for  mental  health  serv- 

ices 

Section  5233. — Identical  provision  to  section  10134. 

(e)  Definition  of  psychologist 

Section  5233. — Defines  psychologist  or  qualified  psychologist  as  a 
person  with  the  following  qualifications:  (1)  a  license  or  certifica- 
tion at  the  independent  practice  level  of  psychology  by  the  state  in 
which  the  person  practices;  (2)  a  doctoral  degree  in  psychology  from 
a  regionally  accredited  educational  institution;  or  in  the  case  of  an 
individual  licensed  or  certified  prior  to  January  1,  1978,  a  master's 
degree  in  psychology  and  a  listing  in  a  national  register  of  mental 
health  services  in  psychology  approved  by  the  Secretary;  and  (3)  at 
least  two  years  of  supervised  experience  in  health  service,  at  least 
one  year  of  which  is  postgraduate. 

(f)  Coverage  of  clinical  social  worker  services 
Section  5237. — Identical  provision  to  section  4021. 

Effective  date 

Provision  (a),  (b),  and  (e)— Apply  to  services  performed  on  or  after 
January  1,  1990.  Provision  (d)  applies  to  expenses  incurred  in  a 
year  beginning  in  1990.  Provision  (f) — Enactment. 

Conference  agreement 

(a)  Medicare  reimbursement  for  psychologists '  services. — The  con- 
ference agreement  includes  the  House  provision. 

(b)  Reimbursement  on  reasonable  charge  basis. — The  conference 
agreement  included  no  provision. 

(c)  Development  of  criteria  regarding  consultation  with  a  physi- 
cian.— The  conference  agreement  includes  the  House  provision  con- 
tained in  Section  10134.  The  conferees  intend  that  the  criteria  de- 
veloped by  the  Secretary  stipulate  that  the  patient's  medical  record 
include  documentation  that:  (1)  the  psychologist  or  clinical  social 
worker  has  informed  the  patient  of  the  desirability  of  conferring 
with  the  patient's  primary  care  physician  to  consider  potential 
medical  conditions  contributing  to  the  patient's  condition;  and  (2) 
the  psychologist  or  clinical  social  worker  has  provided  written  noti- 
fication to  the  patient's  designated  attending  physician  that  serv- 
ices are  being  provided  to  the  patient,  or  has  consulted  directly 
with  the  physician  to  consider  medical  conditions  that  may  be  con- 
tributing to  the  patient's  symptoms,  unless  the  patient  specifically 
requests  that  such  notice  or  consultation  not  be  made. 

(d)  Elimination  of  dollar  limitation  for  mental  health  services. — 
The  conference  agreement  includes  the  House  provision. 

(e)  Definition  of  psychologist. — The  conference  agreement  includ- 
ed no  provision. 

(f)  Coverage  of  clinical  social  worker  services. — The  conference 
agreement  includes  the  House  provision  with  an  amendment.  It  ex- 
cludes services  furnished  by  a  clinical  social  worker  to  an  inpatient 
of  a  hospital  and  services  furnished  to  an  inpatient  of  a  skilled 
nursing  facility  which  the  facility  is  required  to  provide  as  a  re- 
quirement for  participation  in  Medicare.  It  specifies  that  reim- 
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bursement  to  clinical  social  workers  is  to  be  80  percent  of  the  lesser 
of  the  actual  charge  for  the  service  or  75  percent  of  the  amount 
paid  to  a  psychologist.  Stipulates  that  payment  may  only  be  made 
on  an  assignment-related  basis. 

10.  Payments  for  Other  Services 

Sections  10135,  10136,  10137(f)-(g),  4004  (b)-(d),  4014,  4017,  4022, 
4024  of  House  bill. 

Present  law 

(a)  Certified  registered  nurse  anesthetists  (CRNAs) 

(1)  Conversion  factors  of  CRNAs. — OBRA  86  provided  for  direct 
reimbursement  of  certified  registered  nurse  anesthetists  on  an  as- 
signed basis  for  a  two  year  period  beginning  January  1,  1989.  Reim- 
bursement to  CRNAs  would  be  the  lesser  of  actual  charges  or  a  fee 
schedule  established  by  the  Secretary.  The  Secretary  was  author- 
ized to  develop  a  fee  schedule  using  a  methodology  similar  to  the 
fee  schedule  for  anesthesiology  (i.e.  using  base,  time  and  modifier 
units).  OBRA  87  mandated  that  aggregate  reimbursement  for 
CRNA  services  under  the  fee  schedule  not  exceed  total  payments 
that  would  have  been  made  in  1989  and  1990  under  the  previous 
reimbursement  methodology.  In  addition,  it  stipulated  that  the  ini- 
tial fee  schedule  must  be  based  on  audited  data  from  cost  reporting 
periods  ending  in  FY  85  and  trended  forward  using  the  MEL 

Regulations  implementing  the  fee  schedule  were  proposed  in 
January,  1989,  but  have  not  been  finalized  yet.  Proposed  regula- 
tions are  currently  being  implemented  through  carrier  instruc- 
tions. The  Secretary's  proposed  regulations  incorporated  the  base, 
time  and  modifier  unit  concepts  and  a  conversion  factor.  Because  of 
the  budget  neutrality  requirements,  the  conversion  factors  used  in 
the  fee  schedule  proposal  were  considerably  lower  than  anticipated, 
in  comparison  to  hospital  costs. 

(2)  Medical  direction  of  CRNAs. — Current  law  does  not  prohibit  a 
surgeon  from  being  reimbursed  for  medical  direction  of  a  CRNA 
during  a  surgical  procedure  that  is  being  performed  by  that  sur- 
geon. As  a  matter  of  practice,  some  Medicare  contractors  permit  it, 
while  others  do  not. 

(3)  Extension  of  the  pass-through  for  CRNA  services  in  rural  hos- 
pitals.— Under  current  law,  rural  hospitals  are  permitted  to  ex- 
clude costs  for  CRNA  services  from  the  prospective  payment 
system  and  be  reimbursed  for  them  on  a  cost  basis  if  they  meet 
specified  conditions.  Rural  hospitals  must  have  established  these 
conditions  to  the  Secretary's  satisfaction  prior  to  April  1,  1989  in 
order  to  be  eligible  for  pass-through  payments.  Less  than  250  surgi- 
cal procedures  (including  both  inpatient  and  outpatient  procedures) 
must  have  been  performed  in  the  hospital  during  1987.  Prior  to  the 
beginning  of  subsequent  years,  the  hospital  must  determine  that  it 
will  perform  less  than  250  surgical  procedures  in  the  following 
year.  Not  more  than  one  full-time  equivalent  CRNA  may  be  em- 
ployed by  or  under  contract  to  the  hospital  and  the  CRNA  must 
agree  not  to  bill  Medicare  Part  B  directly  for  services.  The  pass- 
through  exemption  from  the  prospective  payment  system  is  effec- 
tive for  1989,  1990  and  1991. 
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(b)  Nurse  practitioner  services,  clinical  nurse  specialist  serv- 
ices and  assistants  at  surgery 

(1)  Services  and  reimbursement  for  nurse  practitioners  and  clini- 
cal nurse  specialists. — Under  current  law,  services  of  nurse  practi- 
tioners are  covered  by  Medicare  in  specified  circumstances,  as  fol- 
lows: (1)  services  provided  in  rural  health  clinics,  or  as  incident  to 
such  services  in  rural  health  clinics  if  these  services  would  be  cov- 
ered if  provided  by  physicians;  (2)  services  incident  to  physicians' 
services;  and  (3)  services  furnished  in  a  health  maintenance  organi- 
zation or  competitive  medical  plan  and  services  incident  to  these 
services  if  they  would  be  covered  if  furnished  by  physicians. 

Medicare  reimbursement  for  these  services  varies  by  the  setting 
in  which  services  are  performed.  Nurse  practitioner  services  per- 
formed in  rural  health  clinics  are  reimbursed  either  on  a  reasona- 
ble cost  basis  or  under  the  all-inclusive  rate  established  for  rural 
health  centers.  Reimbursement  for  services  performed  incident  to 
physician  services  is  included  in  reimbursement  made  to  physi- 
cians. For  nurse  practitioner  services  rendered  in  a  cost-based 
HMO  or  CMP,  payment  is  included  as  part  of  reasonable  cost  reim- 
bursement. No  additional  payment  is  authorized  for  nurse  practi- 
tioner services  rendered  in  risk-based  HMOs  or  CMPs. 

Services  of  clinical  nurse  specialists  are  covered  as  incident  to  a 
physician's  services  if  they  would  be  covered  if  provided  by  a  physi- 
cian. 

OBRA  86  authorized  coverage  of  physicians'  assistants  furnished 
under  the  supervision  of  a  physician  in  a  hospital,  skilled  nursing 
facility,  intermediate  care  facility  or  as  an  assistant  at  surgery. 
Physicians'  assistants  must  be  legally  authorized  to  perform  those 
services  in  the  State  in  which  they  are  performed.  Services  and 
supplies  furnished  incident  to  these  services  are  covered  if  they 
would  be  covered  when  furnished  incident  to  physicians'  services. 

Physicians'  assistants  services  are  subject  to  a  prevailing  charge 
screen  equal  to  85  percent  of  the  prevailing  charge  for  comparable 
physicians'  services  furnished  by  nonspecialist  physicians  when 
these  services  are  performed  in  skilled  nursing  facilities  or  inter- 
mediate care  facilities.  The  prevailing  charge  screen  is  equal  to  75 
percent  of  the  nonspecialist  physicians'  prevailing  charge  when 
services  are  performed  in  a  hospital  and  65  percent  of  the  reasona- 
ble charge  for  a  physician  when  acting  as  an  assistant  at  surgery. 

(2)  Payment  for  routine  visits  by  members  of  a  team. — No  provi- 
sion. 

(3)  Reduction  in  payment  to  avoid  duplicate  payment. — No  provi- 
sion. 

(4)  State  demonstration  projects  on  visit  limitations. — No  provi- 
sion. 

(5)  GAO  study  of  payment  for  services  of  nurse  practitioners  and 
clinical  nurse  specialists. — No  provision. 

(6)  Study  of  payments  for  assistants  at  surgery. — Current  law  pro- 
vides for  reimbursement  for  assistants  at  surgery  on  the  basis  of 
reasonable  charges  only  if  the  services  (1)  are  required  due  to  ex- 
ceptional medical  circumstances;  (2)  are  performed  by  team  physi- 
cians needed  to  perform  complex  medical  procedures;  (3)  constitute 
concurrent  medical  care  relative  to  a  medical  condition  that  re- 
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quires  the  presence  of,  and  active  care  by,  a  physician  of  another 
specialty  during  surgery;  or  (4)  are  medically  required  and  are  fur- 
nished by  a  physician  who  is  primarily  engaged  in  surgery  and  the 
primary  surgeon  does  not  use  interns  and  residents  in  the  surgical 
procedures  the  physician  performs.  However,  reasonable  charge  re- 
imbursement is  prohibited  in  hospitals  with  a  training  program  re- 
lating to  the  medical  specialty  required  for  the  surgical  procedure 
and  a  qualified  individual  on  the  staff  of  the  hospital  is  available  to 
serve  as  an  assistant  at  surgery. 

Payment  for  an  assistant  at  surgery  is  limited  to  20  percent  of 
the  local  prevailing  charge,  adjusted  by  the  Medicare  economic 
index  (MEI),  the  surgical  procedure  performed  by  the  primary  sur- 
geon. If  conditions  (2)  and  (3)  above  are  met,  payment  is  made  on 
the  basis  of  reasonable  charges  consistent  with  the  prevailing  prac- 
tice in  the  area  rather  than  at  the  special  assistant  at  surgery  rate. 

Physicians'  assistants  may  also  serve  as  assistants  at  surgery. 
While  acting  as  an  assistant  at  surgery,  reimbursement  is  limited 
to  65  percent  of  the  amount  that  would  be  paid  to  a  physician 
acting  as  an  assistant  at  surgery. 

(c)  Federally  qualified  health  centers 

(1)  inclusion  of  federally  qualified  health  center  services  in  medi- 
care benefits. — Medicare  law  provides  for  reimbursement  of  rural 
health  clinic  services  on  the  basis  of  costs  which  are  reasonable 
and  related  to  the  costs  of  furnishing  such  services  or  which  are 
based  on  such  other  tests  of  reasonableness  as  the  Secretary  pre- 
scribes by  regulation. 

(2)  Medicare  payment  for  federally  qualified  health  center  serv- 
ices.— Medicare  law  provides  for  reimbursement  of  rural  health 
clinic  services  on  the  basis  of  costs  which  are  reasonable  and  relat- 
ed to  the  costs  of  furnishing  such  services  or  which  are  based  on 
such  other  tests  of  reasonableness  as  the  Secretary  prescribes  by 
regulation. 

Current  regulations  governing  reimbursement  for  rural  health 
clinic  services  provide  for  reimbursement  of  clinics  which  are  inte- 
gral and  subordinate  parts  of  a  Medicare  participating  hospital, 
skilled  nursing  facility  or  home  health  agency  on  the  basis  of  the 
reasonable  cost  principles.  All  other  rural  health  clinics,  called  in- 
dependent clinics,  are  paid  an  all-inclusive  rate  for  each  benefici- 
ary visit  for  covered  services.  The  all-inclusive  rate  is  determined 
by  the  carriers  at  the  beginning  of  each  reporting  period.  The  rate 
is  determined  by  dividing  the  estimated  total  allowable  costs  by  es- 
timated total  visits  for  rural  health  clinic  services.  Rates  are  sub- 
ject to  reasonableness  tests,  and  are  reviewed  periodically  during 
each  reporting  period  to  assure  that  payments  approximate  actual 
allowable  costs  and  visits. 

Carriers  adjust  rates  in  the  following  circumstances:  1)  there  is  a 
significant  change  in  the  utilization  of  clinic  services;  2)  actual  al- 
lowable costs  vary  materially  from  the  clinic's  estimated  allowable 
costs;  or  other  circumstances  arise  which  warrant  an  adjustment. 
Payments  are  also  subject  to  reconciliation  to  assure  that  they  do 
not  exceed  or  fall  short  of  allowable  costs  for  covered  services  deliv- 
ered to  covered  beneficiaries. 

(3)  Waiver  of  part  B  deductible. — No  provision. 
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(4)  Requirements  governing  Medicare  payments  in  specified  cir- 
cumstances.— Under  current  law,  Medicare  payments  generally 
may  not  be  made  in  a  number  of  specified  circumstances,  including 
where  the  person  receiving  the  service  has  no  legal  obligation  to 
pay  or  because  a  governmental  entity  (other  than  Medicare  or  a 
governmental  entity  providing  health  insurance  benefits)  is  paying 
for  such  services  directly  or  indirectly.  Rural  health  clinic  services 
are  exempt  from  this  requirement. 

(5)  Exemption  from  anti-kickback  requirement — Current  law  pro- 
hibits providers  or  others  furnishing  services  or  supplies  to  Medi- 
care beneficiaries  from  knowingly  or  willfully  soliciting,  receiving, 
offering  to  pay  or  paying  any  remuneration  (including  any  kick- 
back, bribe,  or  rebate)  directly  or  indirectly,  in  cash  or  in  kind  in 
return  for  the  following:  1)  furnishing  or  arranging  to  furnish  an 
item  or  service  for  which  Medicare  or  any  State  health  program 
will  pay;  and  2)  purchasing,  leasing,  ordering  a  good,  facility,  serv- 
ice, or  item  for  which  partial  or  full  payment  can  be  made  under 
Medicare  or  any  State  health  program.  Those  who  violate  these 
prohibitions  are  guilty  of  a  felony  and  are  subject  to  a  fine  of  up  to 
$25,000  and  imprisonment  for  up  to  5  years. 

(d)  Rural  health  clinic  services 

(1)  Staffing  requirements;  inclusion  of  certified  nurse  midwife. — 
Current  law  does  not  regulate  staffing  requirements  of  rural  health 
centers.  Regulations  require  that  a  nurse  practitioner  or  physician 
assistant  be  available  to  furnish  patient  care  services  at  least  60 
percent  of  the  time  a  clinic  operates. 

(2)  Coverage  of  clinical  social  worker  and  certified  nurse  midwife 
services. — No  provision. 

(3)  Expansion  of  Areas  Eligible  for  Rural  Health  Center  Status. — 
Under  current  law,  facilities  must  meet  specified  criteria  to  be  des- 
ignated as  rural  health  clinics.  They  must  be  located  in  an  area 
that  the  Bureau  of  the  Census  has  designated  as  not  urbanized  and 
that  has  been  designated  by  the  Secretary  as  either:  1)  an  area 
with  a  shortage  of  personal  health  services  under  the  Public 
Health  Service  Act;  or  2)  an  area  designated  under  the  same  Act  as 
a  health  manpower  shortage  area  because  of  its  shortage  of  pri- 
mary medical  care  manpower. 

(4)  Dissemination  of  rural  health  clinic  information. — No  provi- 
sion. 

(5)  Treatment  of  certain  facilities  as  rural  health  clinics. — No  pro- 
vision. 

House  Bill 

(a)  Certified  Registered  Nurse  Anesthetists  (CRNAs) 

(1)  Conversion  factors  of  CRNAs. — 

Section  10135. — Requires  the  Secretary  to  establish  a  uni- 
form national  conversion  factor  for  CRNA  services  in  1990. 
The  uniform  national  conversion  factor  is  to  be  $14  for  services 
furnished  under  the  medical  direction  of  a  physician  and  $21 
for  other  services,  except  that  these  conversion  factors  may  not 
exceed  the  conversion  factor  for  anesthesiologists'  services  in 
the  same  locality.  The  exception  would  not  apply  in  the  case  of 


794 

services  furnished  in  a  facility  where  no  anesthesiologist  fur- 
nishes services. 

Section  4004. — Similar  provision;  however,  the  limitation  on 
the  CRNA  conversion  factor  applies  whenever  there  is  no  phy- 
sician furnishing  anesthesia  services. 
(2)  Medical  direction  ofCRNAs. — 

Section  10135  —  Codifies  a  proposed  regulation  that  prohibits 
the  reimbursement  of  surgeons  for  medical  direction  of 
CRNAs.  Establishes  a  penalty  for  surgeons  knowingly  and  will- 
fully violating  this  prohibition.  The  penalty  may  include  exclu- 
sion from  the  Medicare  program  and  civil  monetary  penalties. 

Section  4004- — Similar  provision  with  different  effective  date. 

(3)  Extension  of  the  pass-through  for  CRNA  services  in  rural  hospi- 
tals.— 

Section  10135. — No  provision 

Section  4004- — Raises  the  number  of  inpatient  and  outpa- 
tient surgical  procedures  that  may  be  performed  in  rural  hos- 
pitals qualifying  for  the  cost  based  reimbursement  exemption 
from  the  prospective  payment  system  from  250  to  500.  Makes 
the  pass-through  exemption  part  of  permanent  law  and  per- 
mits the  rural  hospital  to  establish  that  it  has  met  the  condi- 
tions at  any  time  before  the  year  the  pass-through  is  sought. 

Effective  date 

Section  10135— Applies  to  services  furnished  on  or  after  April  1, 
1990. 

Section  4004. — Applies  to  services  furnished  on  or  after  January 
1,  1990. 

(b)  Nurse  practitioner  services,  clinical  nurse  specialist  serv- 
ices and  assistants  at  surgery 

(1)  Services  and  reimbursement  for  nurse  practitioners  and  clini- 
cal nurse  specialists. — 

Section  4022. — Authorizes  reimbursement  for  services  of 
nurse  practitioners,  consistent  with  current  law  on  physicians' 
assistants,  in  additional  settings.  The  services  must  be  those 
which  would  be  covered  as  physician  services  if  they  were  per- 
formed by  a  physician;  services  performed  must  be  within  the 
scope  of  services  authorized  by  state  law  to  be  performed  by 
nurse  practitioners.  They  must  be  performed  in  collaboration 
with  a  physician,  which  means  a  process  in  which  a  nurse 
practitioner  works  with  a  physician  to  deliver  health  care  serv- 
ices within  the  scope  of  the  nurse  practitioner's  expertise,  with 
jointly  developed  guidelines  for  medical  direction  and  appropri- 
ate supervision  or  other  mechanisms  defined  by  state  law  in 
the  state  where  services  are  performed.  Such  services  must  be 
performed  in  a  hospital,  skilled  nursing  facility,  nursing  facili- 
ty, as  an  assistant  at  surgery,  or  in  a  rural  area  which  has 
been  designated  as  a  health  manpower  shortage  area  by  the 
Public  Health  Service  Act. 

Reimbursement  for  nurse  practitioner  services  is  on  the 
same  basis  as  reimbursement  for  physicians'  assistants.  Pay- 
ment may  only  be  made  on  an  assignment  related  basis  and  is 


only  to  be  paid  to  employers  of  nurse  practitioners.  Prevailing 
charges  for  services  performed  as  an  assistant  at  surgery  can 
not  exceed  65  percent  of  the  amount  that  would  be  recognized 
if  performed  by  a  physician  serving  as  an  assistant  at  surgery. 
For  other  services  provided  in  a  hospital,  excluding  services 
performed  as  an  assistant  at  surgery,  reimbursement  can  not 
exceed  75  percent  of  the  amount  that  would  be  recognized  if 
performed  by  non-specialist  physicians.  For  all  other  services, 
prevailing  charges  can  not  exceed  85  percent  of  the  prevailing 
charge  rate  determined  for  services  performed  by  non-special- 
ist physicians. 
2  Payment  for  routine  visits  by  members  of  a  team, — 

Section  4022, — Directs  the  Secretary  to  instruct  carriers  to 
develop  mechanisms  which  permit  routine  Medicare  payment 
for  up  to  1.5  team  visits  per  month  to  residents  of  a  nursing 
facility.  Team  refers  to  a  physician  and  includes  a  physician 
assistant  working  under  the  supervision  of  the  physician  or  a 
nurse  practitioner  working  in  collaboration  with  the  physician, 
or  both, 

'3 1  Reduction  in  payment  to  avoid  duplicate  payment. — 

Section  4 fc^.— Authorizes  the  Secretary  to  reduce  Medicare 
payments  to  hospitals  and  skilled  nursing  facilities  to  elimi- 
nate estimated  duplicate  payments  for  historical  or  current 
costs  for  nurse  practitioners'  services. 

(4)  State  demonstration  projects  on  visit  limitations, — 

Section  4022. — Directs  the  Secretary  to  provide  at  least  one 
demonstration  project  in  which  the  1.5  limitation  on  visits  by  a 
physician  and  physician  assistant  team  or  a  physician  and 
nurse  practitioner  team  would  be  applied  on  an  average  basis 
over  the  aggregate  total  of  residents  receiving  services  from 
members  of  the  team,  instead  of  on  an  individual  basis. 

(5)  GAO  study  of  payment  for  services  of  nurse  practitioners  and 
linical  nurse  specialists- 
Section  10137.—  Directs  the  Comptroller  General  to  conduct  a 

study  on  the  feasibility  of  providing  Medicare  payment  for 
services  of  nurse  practitioners  and  clinical  nurse  specialists 
•particularly  for  inpatients)  on  the  same  basis  as  physician  as- 
sistants. The  study  is  to  examine  the  following:  1 1 1  the  licens- 
ing standards  and  educational  requirements  for  nurse  practi- 
tioners and  clinical  nurse  specialists:  (2)  the  types  of  services 
they  currently  provide  to  Medicare  beneficiaries:  (3)  employ- 
ment and  compensation  arrangements  for  these  practitioners 
and  specialists:  (4)  the  experience  and  use  of  such  practitioners 
and  specialists  in  Medicare  demonstration  projects:  and  (l>)  the 
cost-effectiveness  of  covering  these  practitioners  and  specialists 
under  Medicare.  The  report  is  to  be  submitted  not  later  than  1 
year  after  the  date  of  enactment  and  is  to  include  recommen- 
dations the  Comptroller  General  deems  appropriate. 
6  Study  of  payments  for  assistants  at  surgery:  — 

Section  10137.—  Requires  the  Physician  Payment  Review 
Commission  to  conduct  a  study  of  Medicare  payments  for  as- 
sistants at  surgery.  The  study  is  to  examine  the  necessity  and 
appropriateness  of  using  an  assistant  at  surgery  and  the  use  of 
physician  and  non-physician  assistants  at  surgery.  The  Com- 
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mission  is  to  submit  its  report  to  Congress  by  May  1,  1990  with 
recommendations  it  deems  appropriate. 

Section  4017. — Requires  the  Physician  Payment  Review  Com- 
mission to  Study  the  appropriateness  of  providing  for  pay- 
ments and  the  appropriate  level  of  Medicare  payments  for  as- 
sistants at  surgery.  The  Commission  is  to  submit  its  report  to 
Congress  by  January  15,  1991,  and  to  include  recommendations 
it  deems  appropriate. 

Effective  date 

Section  10137.— Enactment. 
Section  4017. — Enactment. 

Section  4022. — Applies  to  services  furnished  on  or  after  January 
1,  1990. 

(c)  Federally  qualified  health  centers 

(1)  Inclusion  of  federally  qualified  health  center  services  in  Medi- 
care benefits. — 

Section  10136. — Includes  Federally  qualified  health  center 
services  in  the  list  of  medical  and  other  health  services  that 
are  included  in  Medicare  Part  B  benefits.  Defines  a  federally 
qualified  health  center  as  a  facility  which  is:  1)  receiving  a 
grant  under  Sections  329  (migrant  health  centers,  330  (commu- 
nity health  centers)  or  340  (health  care  centers  for  the  home- 
less) of  the  Public  Health  Service  Act;  or  2)  determined  by  the 
Secretary  to  meet  the  requirements  for  receiving  a  PHS  grant, 
based  on  the  recommendation  of  the  Health  Resources  and 
Services  Administration  within  the  Public  Health  Service;  or  3) 
was  treated  by  the  Secretary,  for  purposes  of  Medicare  Part  B 
as  a  comprehensive  federally  funded  health  center  as  of  Janu- 
ary 1,  1989.  Defines  federally  qualified  health  center  services 
as  the  same  services  provided  by  rural  health  centers  eligible 
to  participate  in  Medicare.  Such  services  must  be  provided  to 
an  outpatient  of  a  Federally  qualified  health  center. 

Section  4014- — Identical  provision 
(2)  Medicare  payment  for  federally  qualified  health  center  serv- 
ices.— 

Section  10136. — Provides  for  reimbursement  of  Federally 
qualified  health  center  services  on  the  same  basis  as  reim- 
bursement for  rural  health  center  services. 

Section  4014- — Identical  provision 

(3)  Waiver  of  part  B  deductible. — 

Section  10136. — Exempts  beneficiaries  from  the  requirement 
to  pay  a  Medicare  Part  B  deductible  for  services  received  at  a 
Federally  qualified  health  center. 

Section  4014- — Identical  provision 

(4)  Requirements  governing  Medicare  payments  in  specified  cir- 
cumstances.— 

Section  10136. — Exempts  Medicare  services  rendered  in  Fed- 
erally qualified  health  centers  from  the  payment  exclusion. 
Section  4014- — Identical  provision 

(5)  Exemption  from  anti-kickback  requirement. — 

Section  10136.—  Stipulates  that  federally  qualified  health 
care  centers  who  waive  any  Medicare  Part  B  coinsurance  for 
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people  who  qualify  for  subsidized  services  under  the  Public 
Health  Service  Act  are  exempt  from  the  anti-kickback  provi- 
sion. 

Section  4014- — Identical  provision 
Effective  date 

Section  10136 — Applies  to  services  furnished  on  or  after  April  1, 
1990,  except  that  Provision  (c)  (2)  applies  to  a  Federally  qualified 
health  center  that  was  receiving  reasonable  charge  reimbursement 
as  of  January  1,  1989  and  that  elects  to  receive  reasonable  charge 
reimbursement  on  and  after  a  date  the  center  elects,  but  not  before 
April  1,  1990. 

Section  4014 — Applies  to  services  furnished  on  or  after  January 
1,  1990. 

(d)  Rural  health  clinic  services 

(1)  Staffing  requirements;  inclusion  of  certified  nurse  midwife. — 

Section  4024. — Requires  a  nurse  practitioner,  physician  as- 
sistant, or  nurse  midwife  to  be  available  to  furnish  patient  care 
services  at  least  50  percent  of  the  time  a  clinic  operates. 

(2)  Coverage  of  clinical  social  worker  and  certified  nurse  midwife 
services. — 

Section  4024. — Adds  services  provided  by  clinical  social  work- 
ers to  the  list  of  services  which  are  covered  in  rural  health 
clinics. 

(3)  Expansion  of  areas  eligible  for  rural  health  center  status. — 

Section  4024- — Expands  the  number  of  areas  which  may  be 
qualified  to  have  a  rural  health  clinic  in  the  following  three 
ways:  1)  by  permitting  State  governors  to  designate  areas  of 
States  as  having  a  shortage  of  personal  health  services  if  the 
Secretary  also  certifies  the  areas  as  such;  2)  by  including  areas 
defined  as  high  impact  areas  under  Section  329(a)(5)  of  the 
Public  Health  Service  Act;  and  3)  by  including  areas  with  a 
population  group  which  the  Secretary  determines  has  a  health 
manpower  shortage  under  Section  332(a)(1)(B)  of  the  Public 
Health  Service  Act. 

(4)  Dissemination  of  rural  health  clinic  information. — 

Section  4024- — Directs  the  Secretary,  in  consultation  with 
the  Director  of  the  Office  of  Rural  Health  Policy,  to  dissemi- 
nate applications  and  necessary  information  about  applying  for 
designation  as  a  Medicare  and  Medicaid  rural  health  center 
within  60  days  of  enactment  of  this  provision.  Applications  and 
accompanying  information  are  to  be  disseminated  to  health 
care  facilities  and  governors,  chief  health  officers,  and  chief 
human  services  officers  of  States.  Defines  health  care  facility 
for  the  purposes  of  this  provision  as  a  community  health 
center,  migrant  health  center,  home  health  agency,  or  a  Medi- 
care or  Medicaid  certified  skilled  nursing  facility.  Defines  State 
for  the  purposes  of  this  provision  as  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin  Is- 
lands, Guam  and  American  Samoa. 

(5)  Treatment  of  certain  facilities  as  rural  health  clinics. — 

Section  4024. — Prohibits  the  Secretary  from  denying  rural 
health  clinic  status  to  a  facility  located  on  an  island  that 
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would  be  qualified  for  certification  except  for  the  fact  that  it 
does  not  meet  the  requirement  for  the  services  of  a  physician 
assistant  or  nurse  practitioner. 

Effective  date 

Section  4024— Provisions  (a),  (b)  and  (c)— October  1,  1989;  Provi- 
sions (d)  and  (e) — Enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Certified  registered  nurse  anesthetists. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment.  The  re- 
quirement providing  for  increasing  the  CRNA  fee  schedule  is  delet- 
ed. In  addition,  the  number  of  surgeries  required  for  hospital  to 
qualify  for  retaining  the  CRNA  pass-through  is  increased. 

(b)  Nurse  practitioner  services  and  assistants  at  surgery. — 

(i)  Services  and  reimbursement  for  nurse  practitioners  and 
clinical  nurse  specialists. — The  conference  agreement  includes 
the  House  provision  with  an  amendment  which  specifies  that 
nurse  practitioner  services  are  reimbursable  by  Medicare  only 
if  they  are  performed  in  a  nursing  facility. 

(ii)  Payment  for  routine  visits  by  members  of  a  team. — The 
conference  agreement  includes  the  House  provision. 

(Hi)  Reduction  in  payment  to  avoid  duplicate  payment. — No 
provision. 

(iv)  State  demonstrations  projects  on  visit  limitations. — The 
conference  agreement  includes  the  House  provision. 

(v)  PHYSPRC  study  of  payments  for  assistance  at  surgery. — 
The  conference  agreement  includes  section  10137  of  the  House 
provision  with  the  requirement  that  the  study  include  an  as- 
sessment of  the  effects  of  section  9338  of  OBRA  1986  on  regis- 
tered nurses  as  assistants  in  surgery.  The  provision  requires 
that  the  commission  is  to  submit  its  report  to  Congress  by  not 
later  than  April  1,  1991. 

The  provisions  regarding  nurse  practitioner  and  clinical  nurse 
specialists  apply  to  services  performed  on  or  after  April  1,  1990. 

(c)  Federally  qualified  health  center  services. — The  conference 
agreement  does  not  include  the  House  provision. 

11.  Coverage  of  Preventive  Services 
Sections  10137(b)  and  4023  of  House  bill. 
Present  law 

(a)  Coverage  of  screening  pap  smears. — No  provision. 

(b)  Modification  of  therapeutic  shoes  for  individuals  with  severe 
diabetic  foot  disease. — OBRA  87  authorized  the  Secretary  to  estab- 
lish a  demonstration  program,  beginning  October  1,  1988,  to  test 
the  cost  effectiveness  of  furnishing  therapeutic  shoes  to  a  sample 
group  of  Medicare  beneficiaries  who  have  diabetes.  Included  in  the 
definition  of  shoes  are  extra-depth  shoes  with  inserts  or  custom 
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molded  shoes.  The  shoes  must  be  prescribed  and  fitted  by  a  podia- 
trist or  other  qualified  individual. 

Under  the  demonstration,  benefits  are  limited  to  either  one  pair 
of  custom  molded  shoes  or  to  one  pair  of  extra  depth  shoes  and  in- 
serts for  such  shoes  per  year.  Payment  is  limited  to  $300  for 
custom  molded  shoes  and  to  $100  for  extra  depth  shoes  and  $50  for 
inserts  for  extra  depth  shoes.  The  expense  of  fitting  these  shoes  is 
included  in  reimbursement  for  the  costs  of  the  shoes  themselves. 
However,  the  Secretary  or  a  carrier  is  authorized  to  establish  lower 
limits  than  these  if  the  Secretary  finds  that  shoes  and  inserts  of 
appropriate  quality  are  readily  available  at  or  below  lower  limits. 

House  bill 

(a)  Coverage  of  screening  pap  smears 
Section  10137.— No  provision. 

Section  4023. — Adds  screening  pap  smears  as  a  Medicare  benefit 
and  provides  for  reimbursement  on  the  basis  of  reasonable  charges= 
Defines  screening  pap  smear  as  a  diagnostic  laboratory  test  consist- 
ing of  a  routine  exfoliative  cytology  test  (Papanicolaou  test)  provid- 
ed to  a  woman  for  early  detection  of  cervical  cancer  and  a  physi- 
cian's interpretation,  if  the  woman  has  not  such  services  during 
the  preceding  three  years  or  a  shorter  period  of  time  prescribed  by 
the  Secretary  for  a  woman  at  high  risk  of  developing  cervical 
cancer.  The  Secretary  is  to  determine  factors  which  indicate  high 
risk  for  developing  cervical  cancer. 

Prohibits  payment  for  screening  pap  smears  performed  more  fre- 
quently than  every  3  years,  except  in  cases  where  the  Secretary 
has  established  shorter  time  periods  for  testing  women  at  high  risk 
of  developing  cervical  cancer. 

Effective  date 

Applies  to  screening  pap  smears  performed  on  or  after  January 
1,  1990. 

(b)  Modification  of  therapeutic  shoes  for  individuals  with 
severe  diabetic  foot  disease 

Section  10137. — Expands  the  benefit  provided  in  the  demonstra- 
tion for  custom  molded  shoes  by  paying,  for  each  patient  in  each 
year,  for  one  pair  of  inserts  to  be  provided  with  custom  molded 
shoes  and  an  additional  two  pairs  of  inserts  for  custom  molded 
shoes  or  for  one  pair  of  extra-depth  shoes  and  up  to  three  pairs  of 
inserts,  including  the  insert  provided  with  such  shoes. 

Specifies  that  the  reimbursement  limit  is  $300  for  furnishing  a 
pair  of  custom  molded  shoes  and  an  initial  pair  of  inserts.  Stipu- 
lates that  the  reimbursement  limit  for  inserts  provided  subsequent 
to  the  furnishing  of  the  custom  molded  shoes  and  one  pair  of  in- 
serts is  $50.  Maintains  payment  of  $50  for  each  pair  of  inserts  pro- 
vided for  use  with  extra  depth  shoes. 

Permits  beneficiaries  participating  in  the  demonstration  to  sub- 
stitute modification  of  custom  molded  or  extra-depth  shoes  for  in- 
serts furnished  subsequent  to  the  initial  furnishing  of  the  shoes 
and  inserts.  The  Secretary  is  directed  to  establish  payment  limits 
for  modification  of  shoes  so  that  there  is  no  net  increase  in  ex- 
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penditures  as  a  result  of  the  modification.  Specifies  that  the 
method  for  updating  payments  for  shoes  and  inserts  remains  the 
same. 

Section  4023. — No  provision. 
Effective  date 

Applies  with  respect  to  therapeutic  shoes  and  inserts  furnished 
on  or  after  July  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Coverage  of  screening  of  pap  smears. — The  conference  agree- 
ment includes  the  House  provision,  with  an  amendment  to  specify 
that  the  provision  applies  to  screening  pap  smears  performed  on  or 
after  July  1,  1990. 

(b)  Modification  of  therapeutic  shoes  for  individuals  with  severe 
diabetic  foot  disease. — The  conference  agreement  includes  the 
House  provision. 

12.  Miscellaneous  and  Technical  Provisions  Relating  to  Part  B 
Section  10137,  4015,  4016,  4018,  4026  of  House  bill. 
Present  law 

(a)  Coverage  and  payment  for  outpatient  rural  primary  care 
hospital  services  under  part  B 

Outpatient  rural  primary  care  hospital  centers  are  not  defined  in 
current  law.  However,  services  are  similar  to  those  provided  in  hos- 
pital outpatient  departments.  Services  provided  in  outpatient  hospi- 
tal departments  are  currently  reimbursed  in  a  variety  of  ways. 
Outpatient  hospital  departments  provide  a  variety  of  services  to 
hospital  outpatients.  They  include  services  that  aid  physicians  in 
treating  patients  and  are  referred  to  as  services  incident  to  physi- 
cian services  or  therapeutic  services.  Services  defined  as  incident  to 
physician  services  are  use  of  hospital  facilities,  including  clinic  and 
emergency  room  services,  services  of  nurses,  psychologists,  techni- 
cians, therapists  and  other  aides,  services  of  interns  and  residents, 
medical  supplies,  prosthetic  devices,  and  drugs  and  biologicals,  if 
they  cannot  be  self-administered.  Reimbursement  for  services  inci- 
dent to  physicians'  services  in  hospital  outpatient  departments  is 
made  on  the  basis  of  reasonable  costs. 

Other  services,  such  as  diagnostic  services,  rendered  in  hospital 
outpatient  departments  are  reimbursed  in  different  ways,  depend- 
ing on  the  type  of  service.  Clinical  diagnostic  laboratory  services 
are  reimbursed  on  the  basis  of  a  fee  schedule.  Ambulatory  surgery 
services  are  reimbursed  on  a  blended  rate  if  the  hospital  performs 
the  services  as  a  hospital  outpatient  department  or  through  a  pro- 
spective rate  if  the  hospital  elects  designation  as  an  ambulatory 
surgery  center.  Renal  dialysis  services  provided  by  hospital  outpa- 
tient departments  are  also  reimbursed  on  the  basis  of  prospective 
payment.  Payments  for  outpatient  radiology  services  are  subject  to 
a  limit,  which  is  the  lesser  of  reasonable  costs  or  charges  or  a  blend 
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of  hospitals'  costs  for  providing  these  services  and  the  prevailing 
charges  for  providing  the  same  services  in  physicians'  offices. 

(b)  Extension  of  municipal  health  service  demonstration 
projects 

The  Social  Security  Amendments  of  1967  authorized  the  creation 
of  four  municipal  health  service  demonstration  projects,  located  in 
Baltimore,  Cincinnati,  Milwaukee,  and  San  Jose.  The  Consolidated 
Omnibus  Budget  Act  of  1985  (COBRA)  extended  the  demonstrations 
for  an  additional  three  years. 

(c)  Physical  and  occupational  therapy  services 

(1)  Increase  in  limit  of  maximum  payments. — Under  current  law, 
Medicare  payments  for  occupational  and  physical  therapy  services 
rendered  by  a  therapist  in  his  office  or  in  an  individual's  home  are 
subject  to  a  payment  limit.  Medicare  only  considers  as  incurred  ex- 
penses the  first  $500  in  any  one  year.  This  amount  is  subject  to 
Part  B  deductible  and  coinsurance  requirements. 

(2)  GAO  study  of  physical  and  occupational  therapy  services. — No 
provision. 

(d)  Study  of  reimbursement  for  ambulance  services 

Reimbursement  for  ambulance  services  is  made  in  different 
ways,  depending  on  who  provides  the  service.  It  is  paid  under  Part 
A  if  a  hospital  inpatient  is  transported  from  one  hospital  to  an- 
other to  receive  treatment  not  available  at  the  first  hospital.  If  the 
hospital  is  paid  under  PPS,  reimbursement  is  included  in  the  PPS 
payment;  if  reimbursement  to  the  hospital  is  made  on  a  cost  basis, 
ambulance  services  are  also  reimbursed  on  the  basis  of  cost.  If  a 
hospital  inpatient  is  transported  to  another  hospital  to  be  admit- 
ted, payment  for  the  service  is  made  under  Part  B.  Ambulance 
services  provided  by  hospitals  under  Part  B  are  reimbursed  on  a 
reasonable  cost  basis.  Ambulance  services  provided  by  independent 
ambulance  companies  are  reimbursed  on  a  reasonable  charge  basis, 
subject  to  an  inflation  index.  The  inflation  index,  which  is  equal  to 
the  CPI-U,  serves  as  a  limit  on  the  lowest  of  the  actual,  customary 
or  prevailing  charge. 

(e)  GAO  study  of  cost  of  magnetic  resonance  imaging 

Payment  for  magnetic  resonance  imaging  (MRI)  varies,  depend- 
ing on  who  performs  the  service  and  the  service  site.  Payment  for 
MRIs  performed  by  or  under  the  supervision  of  a  radiologist  are  re- 
imbursed according  to  the  radiology  fee  schedule.  MRIs  performed 
by  or  under  the  supervision  of  physicians  who  are  not  radiologists 
are  reimbursed  on  the  basis  of  reasonable  charges.  Payments  for 
MRIs  performed  in  outpatient  hospital  departments  are  subject  to 
an  aggregate  limit  that  includes  all  outpatient  radiology  services. 

The  limit  applies  to  both  capital  and  noncapital  cost  and  is  the 
lesser  of  reasonable  costs  or  charges  or  a  blend  of  the  hospital's 
costs  and  the  prevailing  charges  for  providing  the  same  services  in 
a  physician's  office.  For  FY  89,  the  limit  is  the  sum  of  (1)  a  hospi- 
tal's reasonable  cost  for  providing  the  service  multiplied  by  .65  and 
(2)  62  percent  of  the  prevailing  charge  (minus  the  20  percent  coin- 
surance) of  participating  physicians  for  providing  the  same  service 
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in  their  office  multiplied  by  .35.  For  FY  90  and  subsequent  years, 
the  split  is  50  percent  costs  and  50  percent  charges. 

(f)  Study  of  blood  clotting  factor  for  hemophilia  patients 

Reimbursement  for  blood  clotting  factors  for  hemophilia  patients 
under  Part  B  is  made  on  a  reasonable  charge  basis.  Reasonable 
charges  include  charges  for  the  factors  and  any  supplies  used  for 
self  administration.  Reimbursement  is  based  upon  the  least  expen- 
sive medically  necessary  blood  clotting  factors.  The  Food  and  Drug 
Administration  has  determined  that  both  non-heat  treated  and 
health  treated  factors  are  safe  and  effective.  Therefore,  unless  a 
prescription  explicitly  calls  for  heat  treated  factor,  reimbursement 
is  based  on  the  less  expensive,  non-heat  treated  factor. 

(g)  Study  of  medicaid  physician  fees 
No  provision. 

House  bill 

(a)  Coverage  and  payment  for  outpatient  rural  primary  care 
hospital  services  under  part  B 

Section  10137. — Defines  outpatient  rural  primary  care  hospital 
services  as  medical  and  other  health  services  furnished  by  a  rural 
primary  care  hospital.  Section  10102,  as  added  by  this  bill,  defines 
a  rural  primary  care  hospital  as  a  facility  designated  as  such  by 
the  Secretary.  Permits  rural  primary  care  hospitals  to  choose  be- 
tween two  payment  methods  for  outpatient  rural  primary  care 
services  until  1993. 

Provides  that,  under  the  first  reimbursement  method,  payment  is 
made  for  a  cost-based  facility  fee  plus  professional  charges.  Pay- 
ment for  the  facility  fee  is  made  on  the  basis  of  the  lesser  of  rea- 
sonable costs  or  customary  charges,  less  coinsurance,  but  limited  to 
80  percent  of  reasonable  costs  for  facility  services.  In  addition,  pay- 
ment is  made  on  the  basis  of  reasonable  charges  for  professional 
medical  services  on  the  same  basis  as  payment  is  made  for  profes- 
sional medical  services  not  rendered  in  outpatient  rural  primary 
care  hospitals. 

Provides  that,  under  the  second  reimbursement  method,  pay- 
ment is  made  for  both  facility  services  and  professional  medical 
services  on  the  basis  of  an  all-inclusive  rate.  The  all-inclusive  rate 
is  to  include  reimbursement  for  all  costs  which  are  reasonable  and 
related  to  the  cost  of  furnishing  such  services  or  which  are  based 
on  other  reasonableness  tests  determined  by  the  Secretary,  less  co- 
insurance and  deductible  payments  made  by  beneficiaries.  Pay- 
ment for  these  services,  excluding  pneumococcal  vaccine  and  influ- 
enza vaccine  and  their  administration  and  for  items  furnished  in 
connection  with  obtaining  a  second  opinion,  (or  a  third  opinion,  if 
the  second  opinion  differed  from  the  first),  is  limited  to  80  percent 
of  reasonable  costs. 

Directs  the  Secretary  to  develop  and  implement  a  prospective 
payment  system  for  outpatient  rural  hospital  primary  care  services 
by  January  1,  1993.  The  reimbursement  system  is  to  be  based  on  a 
methodology  that  includes  all  costs  in  providing  outpatient  rural 
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primary  care  services,  including  professional  medical  services  and 
determine  payment  on  a  prospective  basis. 

Effective  date 
Enactment. 

(b)  Extension  of  municipal  health  service  demonstration 
projects 

Section  10137. — Extends  the  municipal  health  service  demonstra- 
tion projects  through  December  31,  1993.  The  Secretary  is  required 
to  submit  a  report  to  Congress  on  the  program  with  respect  to  qual- 
ity of  health  care,  beneficiary  costs,  and  other  appropriate  factors. 

Effective  date 
Enactment. 

(c)  Physical  and  occupational  therapy  services 

(1)  Increase  in  limit  of  maximum  payments. — 

Section  4015. — Increases  the  limit  on  recognized  expenses  for 
physical  and  occupational  therapy  services  from  $500  to  $750  a 
year. 

(2)  GAO  study  of  physical  and  occupational  therapy  services. — 

Section  4015. — Directs  the  Comptroller  General  to  conduct  a 
study  of  the  provision  of  physical  and  occupational  therapy 
services  under  Medicare.  The  study  is  to  include  an  examina- 
tion of  the  availability  of  services  in  different  settings  and  the 
appropriateness  of  current  payment  methods.  The  report  is  due 
to  the  House  Committees  on  Energy  and  Commerce  and  Ways 
and  Means  and  the  Senate  Finance  Committee  by  January  15, 
1991,  and  is  to  include  appropriate  recommendations  from  the 
Comptroller  General. 

Effective  date 

Section  4015 — (1) — Applies  beginning  with  1990;  (2) — Enactment. 

(d)  Study  of  reimbursement  for  ambulance  services 

Section  10187. — Requires  the  Secretary  to  conduct  a  study  to  de- 
termine the  adequacy  and  appropriateness  of  Medicare  payments 
for  ambulance  services.  The  study  is  to  examine  the  following:  1) 
the  effect  of  payment  amount  on  the  provision  of  ambulance  serv- 
ices in  rural  areas;  2)  the  relationship  of  Medicare  payment 
amounts  to  the  direct  and  indirect  costs  of  providing  ambulance 
services,  including  a  separate  examination  of  the  relationship  for 
the  following:  a)  tax-subsidized,  municipally  owned  and  operated 
services;  b)  volunteer  services;  c)  private,  for-profit'  services;  d)  hos- 
pital-owned services  and  e)  different  levels  (such  as  basic  life  sup- 
port and  advanced  life  support)  of  such  services;  and  3)  how  Medi- 
care payments  compare  to  payment  amounts  made  under  state 
Medicaid  plans  for  ambulance  services. 

Requires  the  Secretary  to  submit  his  report  not  later  than  one 
year  after  this  provision  is  enacted,  including  recommendations  for 
changes  in  Medicare  payment  policies  for  ambulance  services 
needed  to  ensure  access  to  quality  ambulance  services  in  metropoli- 
tan and  rural  areas. 
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Section  4016. — Identical  provision. 
Effective  date 
Enactment. 

(e)  GAO  study  of  cost  of  magnetic  resonance  imaging 

Section  10137. — Directs  the  Comptroller  General  to  conduct  a 
study  comparing  Medicare  payment  amounts  and  costs  for  magnet- 
ic resonance  imaging  (MRI).  The  study  is  to  be  submitted  to  Con- 
gress by  July  1,  1990,  with  recommendations  deemed  appropriate 
by  the  Comptroller  General. 

Effective  date 
Enactment. 

(f)  Study  of  blood  clotting  factor  for  hemophilia  patients 

Section  4018. — Directs  the  Secretary  to  review  the  current  meth- 
odology for  reimbursing  for  blood  clotting  factor  for  hemophilia  pa- 
tients under  Medicare  Part  B  and  to  evaluate  the  effect  of  the 
methodology  on  the  accessibility  and  affordability  of  the  factor  to 
Medicare  beneficiaries.  The  Secretary  is  to  report  his  finding  to  the 
House  Committees  on  Energy  and  Commerce  and  Ways  and  Means 
and  the  Senate  Finance  Committee  no  later  than  6  months  after 
the  date  of  enactment  of  this  provision.  The  report  is  to  contain 
recommendations  deemed  appropriate  by  the  Secretary. 

Effective  date 
Enactment. 

(g)  Study  of  medicaid  physician  fees 

Section  4026. — Requires  the  Physician  Payment  Review  Commis- 
sion to  review  the  adequacy  and  appropriateness  of  payment  rates 
for  physicians'  services  under  State  Medicaid  plans. 

Effective  date 

Section  4026 — Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Coverage  and  payment  for  outpatient  rural  primary  care  hospi- 
tal services  under  part  B. — The  conference  agreement  includes  the 
House  provisions. 

(b)  Extension  of  municipal  health  service  demonstration 
projects. — The  conference  agreement  includes  the  House  provision. 

(c)  Physical  and  occupational  therapy  services. — The  conference 
agreement  includes  the  House  provision  with  an  amendment  to 
strike  the  GAO  study. 

(d)  Study  of  reimbursement  for  ambulance  services. — The  confer- 
ence agreement  includes  the  House  provision. 

(e)  GAO  study  of  cost  of  magnetic  resonance  imaging. — The  con- 
ference agreement  does  not  include  the  House  provision. 
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(ft  Study  of  reimbursement  for  blood  clotting  factor  for  hemophil- 
ia patients. — The  conference  agreement  includes  the  House  provi- 
sion. 

(g)  Physician  Payment  Review  Commission  study  of  Medicaid  phy- 
sician fees. — The  conference  agreement  does  not  include  the  House 
provision. 

TABLE  1. — PRACTICE  EXPENSE  RATIOS 


Group  A:  Procedure  codes: 

19162  Remove  breast  tissue:  Nodes   52 

19200  Extensive  breast  surgery   53 

19220  Extensive  breast  surgery   52 

19240  Extensive  breast  surgery   51 

27125  Revise  hip  with  prosthesis   61 

27126  Revise  hip  with  prosthesis   60 

27127  Revise  hip  with  prosthesis   62 

27130  Total  hip  joint  replacement   61 

27132  Total  hip  joint  replacement   63 

27134  Revise  hip  joint  replacement   59 

27137  Revise  hip  joint  component   57 

27138  Revise  hip  joint  component   56 

28290  Correction  of  bunion   62 

28292  Correction  of  bunion   63 

28293  Correction  of  bunion   63 

28294  Correction  of  bunion   63 

28296  Correction  of  bunion   61 

28297  Correction  of  bunion   66 

28298  Correction  of  bunion   63 

28299  Correction  of  bunion   65 

29870  Knee  arthroscopy   62 

29871  Knee  arthroscopy/drainage   62 

29872  Knee  arthroscopy/drainage   64 

29874  Knee  arthroscopy/surgery   68 

29875  Knee  arthroscopy/surgery   68 

29876  Knee  arthroscopy/surgery   67 

29877  Knee  arthroscopy/surgery   75 

29879  Knee  arthroscopy/surgery   69 

29880  Knee  arthroscopy/surgery   73 

29881  Knee  arthroscopy/surgery   69 

29882  Knee  arthroscopy/surgery   66 

29884  Knee  arthroscopy/surgery   64 

29886  Knee  arthroscopy/surgery   68 

29887  Knee  arthroscopy/surgery   67 

29889  Knee  arthroscopy/surgery   59 

31000  Irrigation  maxillary  sinus   62 

31001  Irrigation  maxillary  sinuses   66 

31002  Irrigation  sphenoid  sinus  ,   55 

31020  Exploration  maxillary  sinus   56 

31021  Exploration  of  sinuses   59 

31030  Exploration  maxillary  sinus   61 

31031  Exploration  of  sinuses   61 

31032  Explore  sinus:  remove  polyps   60 

31033  Enter  sinus:  remove  polyps   61 

31360  Removal  of  larynx   54 

31365  Removal  of  larynx   55 

31367  Partial  removal  of  larynx   54 

31368  Partial  removal  of  larynx   52 

32440  Removal  of  lung   53 

32480  Partial  removal  of  lung   53 

32500  Partial  removal  of  lung   53 

32520  Remove  lung  and  revise  chest   53 
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TABLE  1. — PRACTICE  EXPENSE  RATIOS — Continued 


Code  and  description 


32522  Remove  lung  and  revise  chest   52 

32525  Remove  lung  and  revise  chest   53 

33206  Insertion  of  heart  pacemaker   71 

33207  Insertion  of  heart  pacemaker   69 

33208  Insertion  of  heart  pacemaker   69 

33210  Insertion  of  heart  electrode   70 

33212  Insertion  of  pulse  generator   69 

33216  Revision  implanted  electrode   66 

33218  Repair  pacemaker  electrodes   66 

33219  Repair  of  pacemaker   66 

33232  Removal  of  pacemaker   62 

33405  Replacement  of  aortic  valve   62 

33510  Coronary  artery  bypass   66 

33511  Coronary  arteries  bypass   65 

33512  Coronary  arteries  bypass   65 

33513  Coronary  arteries  bypass   64 

33514  Coronary  arteries  bypass   64 

33516  Coronary  arteries  bypass   65 

35001  Repair  defect  of  artery  „   53 

35011  Repair  defect  of  artery   53 

35013  Repair  artery  rupture,  arm   52 

35021  Repair  defect  of  artery   52 

35045  Repair  defect  of  arm  artery   54 

35081  Repair  defect  of  artery   55 

35082  Repair  artery  rupture:  aorta   57 

35091  Repair  defect  of  artery   53 

35092  Repair  artery  rupture,  belly   54 

35102  Repair  defect  of  artery   54 

35103  Repair  artery  rupture:  groin   55 

35112  Repair  artery  rupture,  spleen   58 

35121  Repair  defect  of  artery   53 

35122  Repair  artery  rupture,  belly   59 

35131  Repair  defect  of  artery   52 

35132  Repair  artery  rupture,  groin  „   54 

35141  Repair  defect  of  artery  „   55 

35142  Repair  artery  rupture,  thigh   53 

35151  Repair  defect  of  artery   53 

35152  Repair  artery  rupture,  knee   53 

35161  Repair  defect  of  artery   55 

35301  Rechanneling  of  artery   61 

35311  Rechanneling  of  artery   62 

35321  Rechanneling  of  artery   58 

35331  Rechanneling  of  artery  _   58 

35341  Rechanneling  of  artery   58 

35351  Rechanneling  of  artery   59 

35355  Rechanneling  of  artery   60 

35361  Rechanneling  of  artery   61 

35363  Rechanneling  of  artery   61 

35371  Rechanneling  of  artery  „   62 

35372  Rechanneling  of  artery   62 

35381  Rechanneling  of  artery   59 

39400  Visualization  of  mediastinum  „   53 

44120  Removal  of  small  intestine   51 

44130  Bowel  to  bowel  fusion  ,  —  51 

44140  Partial  removal  of  colon   52 

44141  Partial  removal  of  colon   51 

44143  Partial  removal  of  colon  —  52 

44144  Partial  removal  of  colon   51 

44145  Partial  removal  of  colon   51 

44146  Partial  removal  of  colon     53 

44147  Partial  removal  of  colon   50 

44150  Removal  of  colon     53 
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44152  Removal  of  colon/ileostomy  ,   53 

44153  Removal  of  colon/ileostomy   54 

44155  Removal  of  colon   51 

44156  Removal  of  colon/ileostomy   56 

44160  Removal  of  colon  „   53 

44950  Appendectomy   55 

44960  Appendectomy  „   54 

45378  Diagnostic  colonscopy  „   66 

45379  Colonscopy   64 

45380  Colonscopy  and  biopsy  „   66 

45382  Colonscopy.  control  bleeding   65 

45383  Colonscopy,  lesion  removal   „   65 

45385  Colonscopy,  lesion  removal   76 

47600  Removal  of  gallbladder  _   56 

47605  Removal  of  gallbladder   55 

47610  Removal  of  gallbladder   54 

47620  Removal  of  gallbladder   54 

49500  Repair  inguinal  hernia   60 

44905  Repair  inguinal  hemia  „   63 

49510  Repair  hernia.-  remove  testis   62 

49515  Repair  inguinal  hemia  ,   61 

49520  Rerepair  inguinal  hernia   63 

49525  Repair  inguinal  hernia  „   65 

49530  Repair  incarcerated  hemia     62 

49535  Repair  strangulated  hemia   60 

49540  Repair  lumbar  hemia   61 

49550  Repair  femoral  hemia   63 

49552  Repair  femoral  hemia   59 

49555  Repair  femoral  hemia   61 

49560  Repair  abdominal  hemia  „   63 

49565  Rerepair  abdominal  hernia   62 

49570  Repair  epigastric  hernia  ....„..._  „   60 

49575  Repair  epigastric  hemia   59 

49580  Repair  umbilical  hemia  .„.  „  „   60 

49581  Repair  umbilical  hemia  „  „   63 

49590  Repair  abdominal  hemia   62 

50590  Fragmenting  of  kidney  stone  „  „   51 

52500  Revision  of  bladder  neck   53 

52601  Prostatectomy,  (tur)    52 

52612  Prostatectomy,  first  stage  „     47 

52614  Prostatectomy,  second  stage  „  _   48 

52630  Remove  prostate  regrowtii   52 

42640  Relieve  bladder  constructive  „   51 

52650  Prostatectomy  „   56 

58102  Curettage  of  uterus  lining   58 

58150  Total  hysterectomy  .......  _   61 

58152  Total  hysterectomy    „  „   60 

58180  Partial  hysterectomy  „  „   57 

58200  Extensive  hysterectomy  „   62 

58210  Extensive  hysterectomy   61 

58260  Vaginal  hysterectomy   64 

58265  Hysterectomy  and  vagina  repair  „   61 

58267  Hysterectomy  and  vagina  repair   64 

58270  Hysterectomy  and  vagina  repair  „   62 

58275  Hysterectomy,  revise  vagina   57 

58280  Hysterectomy,  revise  vagina  _   59 

58285  Extensive  hysterectomy   61 

63001  Removal  of  spinal  lamina   55 

63003  Removal  of  spinal  lamina  „   56 

63005  Removal  of  spinal  lamina  „  _   56 

63010  Removal  of  spinal  lamina   58 

63015  Removal  of  spinal  lamina  „  „   57 
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Code  and  description 


63016  Removal  of  spinal  lamina   56 

63017  Removal  of  spinal  lamina   57 

63030  Low  back  disk  surgery   54 

63031  Low  back  disk  surgery   57 

63935  Added  spinal  disk  surgery   49 

64716  Revision  of  cranial  nerve   68 

64718  Revise  ulnar  nerve  at  elbow   65 

64719  Revise  ulnar  nerve  at  wrist   66 

64721  Revise  median  nerve  at  wrist   67 

65850  Incision  of  eye   65 

65855  Laser  surgery  of  eye   65 

66840  Removal  of  lens  material   52 

66850  Removal  of  lens  material   61 

66920  Extraction  of  lens   59 

66930  Extraction  of  lens   51 

66940  Extraction  of  lens   55 

66983  Remove  cataract:  insert  lens   61 

66984  Remove  cataract:  insert  lens   59 

66985  Insert  lens  prosthesis   58 

67107  Repair  detached  retina   59 

67108  Repair  detached  retina   59 

67208  Treatment  of  retinal  lesion   63 

67210  Treatment  of  retinal  lesion   64 

67218  Treatment  of  retinal  lesion   59 

67227  Treatment  of  retinal  lesion   62 

67228  Treatment  of  retinal  lesion   63 

69631  Repair  eardrum  structures   54 

69632  Rebuild  eardrum  structures   52 

69633  Rebuild  eardrum  structures   51 

69635  Repair  eardrum  structures   53 

69636  Rebuild  eardrum  structures   51 

69637  Rebuild  eardrum  structures   57 

69641  Revise  middle  ear  and  mastoid   53 

69642  Revise  middle  ear  and  mastoid   51 

69644  Revise  middle  ear  and  mastoid   53 

69646  Revise  middle  ear  and  mastoid   54 

76700  Echo  exam  of  abdomen   58 

76705  Echo  exam  of  abdomen   55 

76770  Echo  exam  of  abdomen   58 

76775  Echo  exam  abdomen  back  wall   57 

92226  Extended  ophtalmoscopy   58 

92230  Ophthalmoscopy/angioscopy   57 

92235  Ophthalmoscopy/angiosgraphy   56 

92265  Eye  muscle  evaluation   76 

92270  Electro-oculography   77 

92275  Electroretinography   79 

92280  Special  eye  evaluation   79 

92283  Color  vision  examination   75 

92284  Dark  adaptation  eye  exam   80 

92285  Eye  photography   78 

92286  Internal  eye  photography   77 

92287  Internal  eye  photography   82 

93000  Electrocardiogram:  complete   66 

93005  Electrocardiogram:  tracing   66 

93010  Electrocardiogram  report   61 

93012  Transmission  of  ECG   65 

93014  Report  on  transmitted  ECG   61 

93015  Cardiovascular  stress  test   65 

93017  Cardiovascular  stress  test   61 

93018  Cardiovascular  stress  test   60 

93024  Cardiac  drug  stress  test   58 

93040  Rhythm  ECG  with  report   61 
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93041  Rhythm  ECG,  tracing..,,  ,  ,   58 

93042  Rhythm  ECG:  report   54 

93045  Special  ECG   64 

93501  Right  heart  catheterization,.,,,,  „  ,  ,   64 

93503  Right  heart  catheterization,..,  ,.„,„..,   65 

93505  Biopsy  of  heart  lining  „...,.,   63 


TABLE  2,^ — OVERVALUED  PROCEDURES 


Cede  and  description 


19162  Remove  breast  tissue;  Nodes,,..,  ,....,„   -3 

19200  Extensive  breast  surgery   —5 

19220  Extensive  breast  surgery   -4 

19240  Extensive  breast  surgery  ,   -4 

27125  Revise  hip  with  prosthesis   -6 

27126  Revise  hip  with  prosthesis  ,   -5 

27127  Revise  hip  with  prosthesis   -6 

27130  Total  hip  joint  replacement   -6 

27132  Total  hip  joint  replacement   -4 

27134  Revise  hip  joint  replacement  '.   —6 

27137  Revise  hip  joint  component   -5 

27138  Revise  hip  joint  component   —5 

28290  Correction  of  bunion   -4 

28292  Correction  of  bunion   -7 

28293  Correction  of  bunion   -4 

28294  Correction  of  bunion   -4 

28296  Correction  of  bunion   -6 

28297  Correction  of  bunion  „    -5 

28298  Correction  of  bunion  .„   -4 

28299  Correction  of  bunion   —5 

29870  Knee  arthroscopy   -9 

29871  Knee  arthroscopy/drainage   -9 

29872  Knee  arthroscopy/drainage   -9 

29874  Knee  arthroscopy/surgery   -11 

29875  Knee  arthroscopy/surgery   -8 

29876  Knee  arthroscopy/surgery...   -10 

29877  Knee  arthroscopy/surgery   -11 

29879  Knee  arthroscopy/surgery  „  „   -11 

29880  Knee  arthroscopy/surgery  „  „   -12 

29881  Knee  arthroscopy/surgery   -9 

29882  Knee  arthroscopy/surgery   -10 

29884  Knee  arthroscopy/surgery   —9 

29886  Knee  arthroscopy/surgery  „   -11 

29887  Knee  arthroscopy/surgery   —10 

29889  Knee  arthroscopy/surgery   —7 

31000  Irrigation  maxillary  sinus   -6 

31001  Irrigation  maxillary  sinuses   —6 

31002  Irrigation  sphenoid  sinus  „  „   —5 

31020  Exploration  maxillary  sinus  ™„   -6 

31021  Exploration  of  sinuses  ....„   -8 

31030  Exploration  maxillary  sinus   -8 

31031  Exploration  of  sinuses   -8 

31032  Explore  sinus:  Remove  polyps   —7 

30133  Enter  sinuses,  remove  polyps   -8 

31360  Removal  of  larynx   -4 

31365  Removal  of  larynx  _  _  „    -5 

31367  Partial  removal  of  larynx  ,   -5 

31368  Partial  removal  of  larynx   -3 
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32440  Removal  of  lung   -4 

32480  Partial  removal  of  lung   -4 

32500  Partial  removal  of  lung   -4 

32520  Remove  lung  and  revise  chest   -4 

32522  Remove  lung  and  revise  chest   -3 

32525  Remove  lung  and  revise  chest   -4 

33206  Insertion  of  heart  pacemaker   -11 

33207  Insertion  of  heart  pacemaker   -12 

33208  Insertion  of  heart  pacemaker   -11 

33210  Insertion  of  heart  electrode   -13 

33212  Insertion  of  pulse  generator   -11 

33216  Revision  implanted  electrode   -13 

33218  Repair  pacemaker  electrodes   -13 

33219  Repair  of  pacemaker   -12 

33232  Removal  of  pacemaker   -11 

33405  Replacement  of  aortic  valve   -8 

33510  Coronary  artery  bypass   -8 

33511  Coronary  arteries  bypass   -8 

33512  Coronary  arteries  bypass   -9 

33513  Coronary  arteries  bypass   -9 

33514  Coronary  arteries  bypass   -9 

33516  Coronary  arteries  bypass   -10 

35001  Repair  defect  of  artery   -4 

35011  Repair  defect  of  artery   -4 

35013  Repair  artery  rupture,  arm   -3 

35021  Repair  defect  of  artery   -4 

35045  Repair  defect  of  arm  artery   -5 

35081  Repair  defect  of  artery   -6 

35082  Repair  artery  rupture:  Aorta   -6 

35091  Repair  defect  of  artery   -6 

35092  Repair  artery  rupture,  belly   -5 

35102  Repair  defect  of  artery   -5 

35103  Repair  artery  rupture:  Groin   -6 

35112  Repair  artery  rupture,  spleen   -7 

35121  Repair  defect  of  artery   -4 

35122  Repair  artery  rupture,  belly   -7 

35131  Repair  defect  of  artery   -3 

35132  Repair  artery  rupture,  groin   -5 

35141  Repair  defect  of  artery   -5 

35142  Repair  artery  rupture,  thigh   -4 

35151  Repair  defect  of  artery   -4 

35152  Repair  artery  rupture,  knee   -4 

35161  Repair  defect  of  artery   -5 

35301  Rechanneling  of  artery   -9 

35311  Rechanneling  of  artery   -8 

35321  Rechanneling  of  artery   -7 

35331  Rechanneling  of  artery   -7 

35341  Rechanneling  of  artery   -7 

35351  Rechanneling  of  artery   -7 

35355  Rechanneling  of  artery   -7 

35361  Rechanneling  of  artery   -8 

35363  Rechanneling  of  artery   -8 

35371  Rechanneling  of  artery   -9 

35372  Rechanneling  of  artery   -9 

35381  Rechanneling  of  artery   -7 

39400  Visualization  of  mediastinum   -4 

44120  Removal  of  small  intestine   -4 

44130  Bowel  to  bowel  fusion   -4 

44140  Partial  removal  of  colon   -5 

44141  Partial  removal  of  colon   -4 

44143  Partial  removal  of  colon   -4 

44144  Partial  removal  of  colon   -4 
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44145  Partial  removal  of  colon   -4 

44146  Partial  removal  of  colon   -5 

44147  Partial  removal  of  colon   -3 

44150  Removal  of  colon   -5 

44152  Removal  of  colon/ileostomy   -5 

44153  Removal  of  colon/ileostomy   -6 

44155  Removal  of  colon   -4 

44156  Removal  of  colon/ileostomy   -7 

44160  Removal  of  colon   -5 

44950  Appendectomy   -7 

44960  Appendectomy   -6 

45378  Diagnostic  colonoscopy   -9 

45379  Colonoscopy   -8 

45380  Colonoscopy  and  biopsy   -9 

45382  Colonoscopy,  control  bleeding   -8 

45383  Colonoscopy,  lesion  removal   -8 

45385  Colonoscopy:  Lesion  removal   -10 

47600  Removal  of  gallbladder   -7 

47605  Removal  of  gallbladder   -7 

47610  Removal  of  gallbladder   -6 

47620  Removal  of  gallbladder   -6 

49500  Repair  inguinal  hernia   -7 

49505  Repair  inguinal  hernia   -9 

49510  Repair  hernia:  Remove  testis   -10 

49515  Repair  inguinal  hernia   -8 

49520  Repair  inguinal  hernia   -9 

49525  Repair  inguinal  hernia   -9 

49530  Repair  incarcerated  hernia   -9 

49535  Repair  strangulated  hernia  

49540  Repair  lumbar  hernia  

49550  Repair  femoral  hernia  

49552  Repair  femoral  hernia  

49555  Remove  femoral  hernia  

49560  Repair  abdominal  hernia  

49565  Repair  abdominal  hernia  

49570  Repair  epigastric  hernia  

49575  Repair  epigastric  hernia  

49580  Repair  umbilical  hernia  

49581  Repair  umbilical  hernia  

49590  Repair  abdominal  hernia  

50590  Fragmenting  of  kidney  stone  

52500  Revision  of  bladder  neck  

52601  Prostatectomy  (TUR)  „  

52612  Prostatectomy,  first  stage  

52614  Prostatectomy,  second  stage  

52630  Remove  prostate  regrowth  

52640  Relieve  bladder  constructure  

52650  Prostatectomy  

58102  Curettage  of  uterus  lining  

58120  Dilation  and  curettage  ..  

58150  Total  hysterectomy  

58152  Total  hysterectomy  

58180  Partial  hysterectomy  

58200  Extensive  hysterectomy  

58210  Extensive  hysterectomy  

58260  Vaginal  hysterectomy  

58265  Hysterectomy  and  vagina  repair  

58267  Hysterectomy  and  vagina  repair  

58270  Hysterectomy  and  vagina  repair  

58275  Hysterectomy,  revise  vagina  

58280  Hysterectomy,  revise  vagina  

58285  Extensive  hysterectomy   -7 
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63001  Removal  of  spinal  lamina   -5 

63003  Removal  of  spinal  lamina   -3 

63005  Removal  of  spinal  lamina   -5 

63010  Removal  of  spinal  lamina   -7 

63015  Removal  of  spinal  lamina   -6 

63016  Removal  of  spinal  lamina   -5 

63017  Removal  of  spinal  lamina   -5 

63030  Low  back  disk  surgery   -5 

63031  Low  back  disk  surgery   -5 

63035  Added  spinal  disk  surgery   -3 

64716  Revision  of  cranial  nerve   -10 

64718  Revise  ulnar  nerve  at  elbow   -9 

64719  Revise  ulnar  nerve  at  wrist   -9 

64721  Revise  median  nerve  at  wrist   -9 

65850  Incision  of  eye   -8 

65855  Laser  surgery  of  eye   -8 

66840  Removal  of  lens  material   -5 

66850  Removal  of  lens  material   -4 

66920  Extraction  of  lens  ,   -6 

66930  Extraction  of  lens   -5 

66940  Extraction  of  lens   -4 

66983  Remove  cataract  Insert  lens   -6 

66984  Remove  cataract:  Insert  lens   -6 

66985  Insert  lens  prosthesis   -5 

67107  Repair  detached  retina   -6 

67108  Repair  detached  retina   -6 

67208  Treatment  of  retinal  lesion   -7 

67210  Treatment  of  retinal  lesion   -8 

67218  Treatment  of  retinal  lesion   -5 

67227  Treatment  of  retinal  lesion   -7 

67228  Treatment  of  retinal  lesion   -7 

69631  Repair  eardrum  structures   -5 

69632  Rebuild  eardrum  structures   -3 

69633  Rebuild  eardrum  structures   -3 

69635  Repair  eardrum  structures   -4 

69636  Rebuild  eardrum  structures   -3 

69637  Rebuild  eardrum  structures   -5 

69641  Revise  middle  ear  and  mastoid   -4 

69642  Revise  middle  ear  and  mastoid   -4 

69644  Revise  middle  ear  and  mastoid   -3 

69646  Revise  middle  ear  and  mastoid   -3 

76700  Echo  exam  of  abdomen   -7 

76705  Echo  exam  of  abdomen   -11 

76770  Echo  exam  of  abdomen   —7 

76775  Echo  exam  abdomen  back  wall   -9 

92226  Extended  ophthalmoscopy   -4 

92230  Ophthalmoscopy/angioscopy   -3 

92235  Ophthalmoscopy/angioscopy   -4 

92265  Eye  muscle  evaluation   -11 

92270  Electro-oculography   -11 

92275  Electroretinography   -12 

92280  Special  eye  evaluation   -12 

92283  Color  vision  examination   -10 

92284  Dark  adaptation  eye  exam   -12 

92285  Eye  photography   -11 

92286  Internal  eye  photography   -11 

92287  Internal  eye  photography   -12 

93000  Electrocardiogram:  Complete   -9 

93005  Electrocardiogram:  Tracing   -8 

93010  Electrocardiogram  report   -9 

93012  Transmission  of  ECG   -9 

93014  Report  on  transmitted  ECG   -7 
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93015  Cardiovascular  stress  test   -9 

93017  Cardiovascular  stress  test   -8 

93018  Cardiovascular  stress  test   -9 

93024  Cardiac  drug  stress  test   -6 

93040  Rhythm  ECG  with  report   -7 

93041  Rhythm  ECG,  tracing   -6 

93042  Rhythm  ECG:  Report   -4 

93045  Special  ECG   -9 

93501  Right  heart  catherization   -10 

93503  Right  heart  catherization   -10 

93505  Biopsy  of  heart  lining   -8 


TABLE  3.— LIST  OF  GEOGRAPHIC  PRACTICE  COSTS  ADJUSTMENT  FACTORS 


Carrier 

locality  Name  Overhead  only 

code 


51005  Birmingham,  AL   0.903 

51004  Mobile,  AL   0.900 

51002  North  Central  AL   0.862 

51001  Northwest  AL   0.864 

51006  Rural  AL   0.848 

51003  Southeast  AL   0.862 

102001  Alaska   1.229 

103005  Flagstaff  (city),  AZ   0.953 

103001  Phoenix  (city),  AZ   1.045 

103007  Prescott  (city),  AZ   0.953 

103099  Rural  Arizona   0.981 

103002  Tuscon  (city),  AZ   1.022 

103008  Yuma  (city),  AZ   0.953 

52013  Arkansas   0.789 

205026  Anaheim-Santa  Ana,  CA   1.234 

54214  Bakersfield,  CA   1.089 

54211  Fresno/Madera,  CA   1.054 

54213  Kings/Tulare,  CA   1.046 

205018  Los  Angeles,  CA  (1st  of  8)   1.218 

205019  Los  Angeles,  CA  (2nd  of  8)   1.218 

205020  Los  Angeles,  CA  (3rd  of  8)   1.218 

205021  Los  Angeles,  CA  (4th  of  8)   1.218 

205022  Los  Angeles,  CA  (5th  of  8)   1.218 

205023  Los  Angeles,  CA  (6th  of  8)   1.218 

205024  Los  Angeles,  CA  (7th  of  8)   1.218 

205025  Los  Angeles,  CA  (8th  of  8)   1.218 

54203  Marin/Napa/Solano,  CA   1.219 

54210  Merced/surrounding  counties,  CA   1.053 

54212  Monterey/Santa  Cruz,  CA   1.140 

54201  N.  Coastal  counties,  CA   1.109 

54202  NE  rural  CA   1.037 

54207  Oakland-Berkeley,  CA   1.272 

54227  Riverside,  CA   1.116 

54204  Sacramento/surrounding  counties,  CA   1.123 

54215  San  Bernadino/E.  Central  CA   1.114 

205028  San  Diego/Imperial,  CA   1.125 

54205  San  Francisco,  CA  „   1.311 

54206  San  Mateo,  CA   1.311 

205016  Santa  Barbara,  CA   1.110 

54209  Santa  Clara,  CA   1.294 

54208  Stockton/surrounding  counties,  CA   1.070 

505017  Ventura,  CA   1.161 
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55001  Colorado   0.951 

307004  Eastern  Connecticut   1.054 

307001  NW  and  N.  Central  Connecticut   1.066 

307003  South  Central  Connecticut   1.113 

307002  SW  Connecticut   1.151 

57001  Delaware   0.975 

58001  DC  plus  MD/VA  suburbs   1.138 

59003  Fort  Lauderdale,  FL   1.030 

59004  Miami,  FL   1.100 

59002  N/NC  Florida  cities   0.954 

59001  Rural  Florida   0.900 

1311001  Atlanta,  GA   0.990 

1311004  Rural  Georgia   0.830 

1311002  Small  GA  cities  02   0.878 

1311003  Small  GA  cities  03   0.851 

112001  Hawaii   1.086 

513000  Idaho  Statewide   0.927 

513012  North  Idaho   0.913 

513011  South  Idaho   0.940 

62110  Champagne-Urbana,  IL   0.947 

62116  Chicago,  IL   1.195 

62103  DeKalb,  IL   0.951 

62111  Decator,  IL   0.953 

62112  East  St.  Louis,  IL   1.008 

62106  Kankakee,  IL   0.951 

62108  Normal,  IL   0.989 

62101  Northwest,  IL   0.926 

62105  Peoria,  IL   1.044 

62107  Quincy,  IL   0.926 

62104  Rock  Island,  IL   0.943 

62102  Rockford,  IL   1.060 

62113  Southeast,  IL   0.926 

62114  Southern,  IL   0.926 

62109  Springfield,  IL   0.987 

62115  Suburban  Chicago,  IL   1.132 

63001  Metropolitan  Indiana   0.913 

63003  Rural  Indiana   0.851 

63002  Urban  Indiana   0.859 

64005  Des  Moines  (Polk/Warren),  IA   0.929 

64008  Iowa  City  (city  limits),  IA   0.930 

64003  Northcentral  Iowa   0.886 

64002  Northeast  Iowa   0.887 

64006  Northwest  Iowa   0.862 

64004  S.  Central  IA  (excluding  Des  Moines)   0.855 

64001  SE  Iowa  (excluding  Iowa  City)   0.897 

64007  Southwest  Iowa   0.865 

74005  Kansas  City,  KA   0.990 

65001  Rural  Kansas   0.879 

74004  Suburban  Kansas  City,  KA   0.990 

66001  Lexington  and  Louisville,  KY   0.886 

66003  Rural  Kentucky   0.851 

66002  Sm  Cities  (city  limits)  KY   0.875 

52807  Alexandria,  LA   0.879 

52803  Baton  Rouge,  LA   0.947 

52806  Lafayette,  LA   0.913 

52804  Lake  Charles,  LA   0.895 

52805  Monroe,  LA   0.871 

52801  New  Orleans,  LA   1.025 

52850  Rural  Louisiana   0.877 

52802  Shreveport,  LA   0.924 

2120002  Central  Maine   0.880 
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2120001  Northern  Maine   0.889 

2120003  Southern  Maine   0.948 

69001  Baltimore/surrounding  counties,  MD   1.032 

69003  South  plus  Eastern  Shore,  MD  ,   0.990 

69002  Western  Maryland   0.996 

70002  Massachusetts  suburbs/rural  (cities)...,,,,   1.046 

70001  Massachusetts  urban   1.098 

71001  Detroit,  Ml   1.170 

71002  Michigan,  not  Detroit   1.006 

72000  Minnesota  carrierwide   0.920 

72002  Northern  Minnesota   0.898 

72004  Southern  Minnesota   0.883 

1024001  St,  Paul  Minneapolis,  MN  ,   0.990 

1025001  Rural  Mississippi   0.814 

1025002  Urban  MS  (city  limits)   0.871 

74003  KC  (Jackson  County),  MO  „   0.990 

74002  NKC  (Clay/Platte),  MO   0.990 

1126003  Rural  (excluding  rural  NW),  MO   0,889 

74006  Rural  NW  counties,  MO   0.904 

1126002  SM.  E  cities  plus  (Jefferson  County),  MO   0.955 

74001  St  Joseph,  MO   0.906 

1126001  St  Louis/large  eastern  cities,  MO.,  ,   1.015 

75101  Montana   0.901 

64500  Nebraska   0.801 

64501  Omaha  plus  Lincoln,  NE   0.869 

64504  Rural  Nebraska   0.800 

64503  Urban  (county  population  25,000),  NE,   0.813 

129003  Elko  and  Ely  (cities),  NV   1.041 

129001  Las  Vegas,  et  al.  (cities),  NV   1.090 

129002  Renoetal.  (cities),  NV   1.142 

129099  Rural  Nevada  NV   1.087 

78040  New  Hampshire   0.961 

1331002  Middle  New  Jersey   1.098 

1331001  Northern  New  Jersey   1.134 

1331003  Southern  New  Jersey   1.084 

532001  New  Mexico   0.906 

80101  Buffalo/surrounding  counties,  NY   0.945 

80301  Manhattan,  NY   1.330 

80103  N.  Central  cites,  NY   0.953 

80302  NYC  suburbs/Long  Island,  NY   1.318 

80303  Poughkipsie/N.  NYC  suburbs   1.043 

1433004  Queens;  NY   1.330 

80102  Rochester/surrounding  counties,  NY   1.011 

80104  Rural  New  York   0.939 

1334095  Rural  North  Carolina   0.821 

1334094  Urban  (city  limits)  NC   0.859 

1334000  North  Carolina  carrierwide   0.827 

82001  North  Dakota   0.870 

1636001  Akron,  OH   0.941 

1636002  Cincinnati,  OH   0.952 

1636003  Cleveland,  OH   0.963 

1636004  Columbus,  OH   0.952 

1636005  Dayton,  OH   0.934 

1636009  E  Cental  (Steubenville),  OH   0.914 

1636007  Mansfield,  OH   0.908 

1636013  Marion  plus  surrounding  counties,  OH   0.913 

1636006  Northwest  (Lima),  OH   0.920 

1636014  Scioto  Valley,  OH  _   0.934 

1636015  Southeast  (Ohio  Valley),  OH   0.902 

1636008  Springfield,  OH  :   0.938 

1636012  W.  Cental  (Lake  Plains),  OH   0.408 
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1636011  Youngstown,  OH   0.935 

137001  OK  City,  et  al.  (cities),  OK.   0.907 

137099  Rural  Oklahoma  OK   0.833 

137004  Small  cities  (Northern),  OK   0.830 

137003  Small  cities  (Southern),  OK   0.823 

137002  Tulsa,  et  al.  (cities),  OK   0.900 

138002  Eugene,  et  al.  (cities),  OR   1.002 

138001  Portland,  et  al.  (cities),  OR   1.023 

138099  Rural  Oregon  „   0.991 

138003  Salem,  et  al.  (cities),  OR  „   0.986 

138012  SW  OR.  cities  (city  limits)   0.983 

86502  Large  Pennsylvania  cities   1.045 

86501  Philly/Pittsburgh  Medical  Schools/Hospitals   1.070 

86504  Rural  Pennsylvania   0.934 

86503  Small  Pennsylvania  cities   0.942 

87001  Rhode  Island   0.966 

88001  South  Carolina   0.822 

82002  South  Dakota   0.836 

544035  Tennessee   0.836 

90029  Abilene,  TX   0.833 

90026  Amarillo,  TX   0.852 

90031  Austin,  TX   0.911 

90020  Beaumont  TX   0.900 

90009  Brazoria,  TX   0.900 

90010  Brownsville,  TX  -   0.842 

90024  Corpus  Christi,  TX   0.891 

90011  Dallas,  TX   0.914 

90012  Denton,  TX   0.914 

90014  El  Paso,  TX   0.847 

90028  Fort  Worth,  TX   0.883 

90015  Galveston,  TX   0.912 

90016  Grayson,  TX   0.854 

90018  Houston,  TX   0.942 

90033  Laredo,  TX   0.813 

90017  Longview,  TX   0.878 

90021  Lubbock,  TX   0.835 

90019  McAllen  TX   0.828 

90023  Midland,  TX   0.938 

90002  Northeast  Rural  Texas   0.833 

90013  Odessa,  TX   0.914 

90025  Orange,  TX   0.900 

90030  San  Angek),  TX  .   0.854 

90007  San  Antonio,  TX  .„   0.817 

90003  Southeast  Rural  Texas  .   0.845 

90006  Temple,  TX   0.840 

90008  Texarkana,  TX   0.837 

90027  Tyler,  TX.   0.879 

90032  victoria,  TX   0.916 

90022  Waco,TX   0.826 

90004  Western  Rural  Texas   0.803 

90034  Wichita  Falls,  TX   0.849 

91001  Utah   0.926 

78050  Vermont  _   0.891 

1049001  Richmond  plus  Charlottesville,  VA   0.893 

1049004  Rural  Virginia   0.843 

1049003  Small  town/industrial  VA  ,   0.849 

1049002  Tidewater  plus  N.  VA  counties  „   0.959 

93004  E.  Central  plus  (excluding  Spokane)   0.989 

93002  Seattle  (King  County),  WA  .„   1.051 

93003  Spokane  plus  Richland  (cities),  WA  „  „  „   1.006 

93O01  W  plus  SEWA  (excluding  Seattle)  „   1.001 
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Carrier 

locality  Name  Overhead  only 

code 


1651016  Charlestown,  WV   0.929 

1651018  Eastern  Valley,  WV   0.961 

1651019  Ohio  River  Valley,  WV   0.858 

1651020  Southern  Valley,  WV   0.853 

1651017  Wheeling,  WV   0.880 

95113  Central  Wisconsin   0.857 

95140  Green  Bay,  Wl  (Northeast)   0.879 

95154  Janesville,  Wl  (S-Central)   0.872 

95119  Lacrosse,  Wl  (W-Central)   0.889 

95115  Madison,  Wl  (Dane  County)   0.937 

95146  Milwaukee  suburbs,  Wl  (SE)   0.962 

95104  Milwaukee,  Wl   0.964 

95112  Northwest  Wisconsin   0.868 

95160  Oshkosh,  Wl  (E-Central)   0.878 

95114  Southern  Wisconsin   0.857 

95136  Wausau,  Wl  (N-Central)   0.866 

553002  Wyoming   0.902 


PART  C— PROVISIONS  RELATING  TO  PARTS  A  AND  B  OF  MEDICARE 

1.  Delay  in  Payments  in  Fiscal  Year  1990 

Section  10151  of  the  House  bill,  section  5301  of  the  Senate 
amendment. 

Present  law 

Provider's  claims  for  services  to  Medicare  beneficiaries  received 
in  FY  1989  may  not  be  paid  by  Federal  intermediaries  or  carriers 
before  a  period  of  14  days  has  expired  following  receipt.  In  addi- 
tion, 95%  of  all  clean  claims  (those  without  missing  information  or 
otherwise  requiring  special  handling)  from  providers  must  be  paid 
within  25  calendar  days  in  FY  1989  and  within  24  days  in  FY  1990. 
Claims  by  participating  physicians  must  be  paid  within  18  days  in 
FY  1989  and  17  days  in  FY  1990. 

House  bill 

Requires  that  provider's  claims  not  be  paid  before  a  period  of  16 
days  has  expired  following  receipt  in  FY  1990.  Requires  that  95% 
of  clean  claims  submitted  by  providers  be  paid  within  26  days  of 
receipt,  and  within  21  days  of  receipt  for  participating  physicians 

Effective  date 

Enactment. 

Senate  amendment 

Requires  that  provider's  claims  not  be  paid  before  a  period  of  15 
days  has  expired  following  receipt  in  FY  1990.  Requires  that  95% 
of  clean  claims  be  paid  within  25  days  of  receipt,  and  within  20 
days  of  receipt  for  participating  physicians.  Provides  that  any 
transfer  of  outlays,  receipts,  or  revenues  pursuant  to  this  section  is 
a  necessary  result  of  a  significant  policy  change  for  purposes  of  sec- 
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tion  202  of  the  Balanced  Budget  and  Emergency  Deficit  Control  Re- 
affirmation Act  of  1987. 

Effective  date 

Enactment. 

Conference  agreement 

The  Conference  agreement  includes  neither  the  House  nor 
Senate  provision. 

2.  Medicare  as  Secondary  Payer 
Section  10152  of  House  bill;  section  5302  of  Senate  amendment. 
Present  law 

(a)  Identification  of  Medicare  secondary  payer  situations. — Medi- 
care is  a  secondary  payer  under  specified  circumstances  when 
beneficiaries  are  covered  by  other  third-party  payers.  Medicare  is 
secondary  payer  to  workers'  compensation,  automobile,  medical, 
no-fault,  and  liability  insurance.  Medicare  is  also  secondary  payer 
to  certain  employer  health  plans  covering  aged  and  disabled  benefi- 
ciaries and  for  end  stage  renal  disease  (ESRD)  beneficiaries  during 
the  first  12  months  of  a  beneficiary's  entitlement  to  Medicare  on 
the  basis  of  ESRD. 

HHS,  through  its  contractors,  currently  identifies  Medicare  sec- 
ondary payer  cases  through:  beneficiary  questionnaires;  provider 
identification  of  third-party  coverage  when  services  are  provided; 
and  data  transfers  with  other  Federal  and  State  agencies.  Accord- 
ing to  HHS,  approximately  two-thirds  of  Medicare  secondary  payer 
cases  are  identified  through  these  means. 

Medicare  contractors  (insurance  companies  that  process  Medi- 
care claims)  are  currently  covered  under  the  Privacy  Act  because 
they  routinely  handle  beneficiary-specific  information,  including 
medical  histories  and  social  security  numbers.  Medicare  contrac- 
tors are  currently  prohibited  from  unauthorized  disclosure  of  this 
information,  subject  to  criminal  penalties. 

The  Internal  Revenue  Code  (IRC)  prohibits  disclosure  of  tax  re- 
turns and  return  information  of  taxpayers,  with  exceptions  for  au- 
thorized disclosure  to  certain  Governmental  entities  in  certain 
specified  instances.  Any  authorized  recipient  of  tax  return  informa- 
tion must  maintain  a  system  of  safeguards  to  protect  against  unau- 
thorized disclosure  of  the  information.  No  disclosure  is  allowed  to 
third  parties,  such  as  employers  and  private  insurers.  Unauthor- 
ized disclosure  is  a  felony  punishable  by  a  fine  not  exceeding 
$5,000,  or  imprisonment  of  more  than  5  years,  or  both.  An  action 
for  civil  damages  also  may  be  brought  for  unauthorized  disclosure. 
Any  authorized  recipient  of  return  information  must  maintain  a 
system  of  safeguards  to  protect  against  unauthorized  disclosure  of 
the  information. 

(b)  Uniform  enforcement  and  coordination  of  benefits. — Medicare 
is  secondary  payer  to  employer  group  health  plans,  workers'  com- 
pensation, automobile,  medical,  no-fault,  and  liability  insurance.  In 
cases  involving  liability  insurance,  providers  are  instructed  to  bill 
Medicare  first  for  conditional  payments,  and  Medicare  subsequent- 
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ly  recovers  its  costs  from  the  liability  insurer  of  the  person  who 
caused  the  injury. 

Although  payments  made  by  primary  employer  group  plans  for 
working  aged,  disabled  and  ESRD  beneficiaries  are  credited  toward 
Medicare's  deductible  and  coinsurance  requirements,  payments 
from  workers'  compensation  and  liability  and  related  insurance  are 
not  counted  toward  Medicare's  deductibles  and  coinsurance. 

A  variety  of  penalties  exist  to  enforce  compliance  with  the  sec- 
ondary payer  provisions.  Employers  who  do  not  comply  with  the 
working  disabled  provisions  are  subject  to  an  excise  tax  equal  to 
25%  of  the  group  health  plans'  expenses.  Failure  to  comply  with 
the  working  aged  provisions  is  a  violation  of  the  Age  Discrimina- 
tion in  Employment  Act  of  1967,  as  amended.  Employers  who  vio- 
late the  secondary  payer  provisions  for  ESRD  beneficiaries  can  lose 
their  tax  deduction  for  group  health  expenses. 

(c)  Special  enrollment  period  for  disabled  employees. — Aged  indi- 
viduals are  currently  entitled  to  a  special  Medicare  enrollment 
period  if  they  are  enrolled  in  a  group  health  plan  by  reason  of  cur- 
rent employment.  Under  current  law,  disabled  individuals  are  enti- 
tled to  a  special  enrollment  period  only  if  they  are  covered  under  a 
large  group  health  plan  by  reason  of  current  employment. 

(d)  No  matching  based  on  private  activities  required  in  fiscal  in- 
termediary agreements  and  carrier  contracts. — Under  current  law, 
the  Secretary  may  terminate  an  agreement  with  a  fiscal  interme- 
diary or  carrier  if  he  finds,  after  applying  standards  and  criteria 
regarding  claims  processing  and  overall  performance,  that  the 
entity  has  failed  substantially  to  carry  out  the  agreement  or  that 
the  functions  provided  for  in  the  agreement  are  disadvantageous  or 
inconsistent  with  the  efficient  administration  of  the  Medicare  pro- 
gram. 

(e)  Treatment  of  employment  as  a  member  of  a  religious  order. — 
The  IRC  permits  religious  orders  whose  members  are  required  to 
take  a  vow  of  poverty  to  elect  social  security  coverage,  if  such 
members  perform  tasks  usually  required  of  an  active  member  of 
the  order  and  are  not  retired  because  of  old  age  or  total  disability. 
The  IRC  provides  a  method  of  computing  the  "wages"  of  members 
of  such  religious  orders  in  order  to  apply  the  social  security  payroll 
tax,  and  considers  such  members  to  be  "deemed  employees." 

Medicare  is  a  secondary  payer  for  aged  individuals  who  have 
health  insurance  coverage  from  an  employer,  including  religious 
orders.  Religious  orders  are  therefore  required  to  provide  the  same 
health  insurance  coverage  for  their  members  who  are  age  65  and 
older  as  they  do  for  members  under  age  64. 

House  bill 

(a)  Identification  of  Medicare  secondary  payer  situations. — 

(1)  Disclosure  of  taxpayer  identity  information — (A)  Return 
information  from  Internal  Revenue  Service. — Amends  the  In- 
ternal Revenue  Code  (IRC)  to  require  the  Secretary  of  the 
Treasury  to  disclose  to  the  Commissioner  of  Social  Security 
available  filing  status  and  taxpayer  identity  information  from 
the  individual  master  files  of  IRS  related  to  whether  Medicare 
beneficiaries  identified  by  the  Commissioner  are  married  (for 
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any  specified  year  after  1986)  and,  if  so,  the  name  and  Taxpay- 
er Identification  Number  (TIN)  of  the  beneficiary's  spouse. 

(B)  Return  information  from  Social  Security  Administra- 
tion.— Upon  written  request,  requires  the  Social  Security  Com- 
missioner to  disclose  the  following  information  to  the  HCFA 
Administrator:  the  name  and  TIN  of  each  Medicare  beneficiary 
identified  as  having  received  wages  from  a  qualified  employer 
in  a  previous  year;  for  each  married  Medicare  beneficiary 
whose  spouse  is  identified  as  having  received  wages  from  a 
qualified  employer  in  a  previous  year,  the  name  and  TIN  of 
the  beneficiary  and  the  spouse;  and,  with  respect  to  each  such 
qualified  employer,  the  name,  address,  and  TIN  of  the  employ- 
er and  the  number  of  individuals  for  whom  the  employer  fur- 
nished W-2  forms  for  the  previous  year. 

(C)  Disclosure  by  HCFA.—  Permits  the  HCFA  Administrator 
to  disclose  the  following  information  received  from  the  Social 
Security  Commissioner:  (i)  to  the  qualified  employer,  the  name 
and  TIN  of  Medicare  beneficiaries  and  their  spouses  receiving 
wages  from  the  employer,  in  order  to  determine  the  period 
during  which  such  employees  or  the  employees'  spouses  may 
be  (or  have  been)  covered  under  a  group  health  plan  of  the  em- 
ployer and  what  benefits  are  (or  were)  covered  under  the  plan 
(including  the  name,  address,  and  identifying  number  of  the 
plan);  (ii)  to  any  group  health  plan  that  provides  coverage  to 
such  an  employee  or  spouse,  the  name  of  such  employee  and 
the  employee's  spouse  (if  the  spouse  is  a  Medicare  beneficiary), 
the  name  and  address  of  the  employer,  and  the  TIN  of  the  em- 
ployee and/or  spouse  if  Medicare  benefits  were  paid  during  a 
period  in  which  the  plan  was  a  primary  plan;  and  (iii)  to  any 
agent  of  the  HCFA  Administrator,  the  name  and  TIN  of  Medi- 
care beneficiaries  and  spouses  receiving  wages  from  a  qualified 
employer  and  the  name,  address  and  TIN  of  their  employers. 

(D)  Special  rules. — Provides  that  information  may  be  dis- 
closed under  this  paragraph  only  to  determine  the  extent  to 
which  any  Medicare  beneficiary  is  covered  under  any  group 
health  plan.  Provides  that  any  request  made  of  the  Secretary 
of  Treasury  or  the  Social  Security  Commissioner  (as  stated 
above)  must  be  complied  with  as  soon  as  possible,  but  no  later 
than  120  days  after  the  request  is  made. 

(E)  Provides  for  the  following  definitions: 

Defines  "Medicare  beneficiary"  as  an  individual  entitled 
to  benefits  under  Part  A,  or  enrolled  under  Part  B,  of  Med- 
icare, but  does  not  include  an  individual  enrolled  in  Part 
A  under  the  buy-in  provisions  of  sec.  1818  (for  the  aged)  or 
under  the  proposed  buy-in  provision  for  the  disabled  added 
by  new  sec.  10112(b)  of  this  bill. 

Defines  "group  health  plan,"  to  mean  any  group  health 
plan  or  any  large  group  health  plan,  as  defined  in  IRC 
sees.  5000(b)(1)  and  5000(b)(2). 

Defines  "qualified  employer,"  for  a  calendar  year,  as  an 
employer  that  has  furnished  W-2  statements  to  at  least  20 
individuals  for  wages  paid  in  the  year. 

(F)  Termination. — Provides  that  requirements  for  disclosing 
taxpayer  identity  information  described  in  (A)  and  (B)  above 
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shall  not  apply  to  (i)  requests  made  after  September  30,  1991, 
and  (ii)  any  request  made  before  such  date  for  information  re- 
lating to  1990  or  thereafter  for  information  required  of  the  IRS 
(described  in  (A))  and  that  information  required  of  the  Social 
Security  Commission  (described  in  (B)). 

(G)  Safeguards. — Extends  a  number  of  existing  IRC  confiden- 
tiality safeguards  to  the  taxpayer  identity  information  for 
Medicare  secondary  payer  purposes  described  in  this  section. 

(H)  Penalty. — Extends  an  existing  IRC  penalty  on  State  and 
other  employees  for  unauthorized  disclosure  of  information 
(i.e.,  felony  punishable  by  a  fine  not  to  exceed  $5,000,  or  impris- 
onment of  not  more  than  5  years,  or  both,  together  with  the 
costs  of  prosecution)  to  the  unauthorized  disclosure  of  taxpayer 
identity  information  for  the  Medicare  secondary  payer  pur- 
poses described  in  this  section. 

(2)  Responsibilities  of  HCFA. — (A)  In  general. — Amends  the 
Social  Security  Act  by  requiring  the  Commissioner  of  Social 
Security,  not  less  often  than  annually,  to  transmit  to  the  Secre- 
tary of  the  Treasury  a  list  of  the  names  and  TINs  of  Medicare 
beneficiaries  and  to  request  that  the  Secretary  disclose  to  the 
Commissioner  available  filing  status  and  taxpayer  identity  in- 
formation relating  to  the  spouses  and  spouse  TINs  of  such 
beneficiaries. 

Requires  the  HCFA  Administrator,  not  less  often  than  annu- 
ally, to  request  the  Social  Security  Commissioner  to  disclose  to 
the  Administrator  information  on  the  names  and  TINs  of  Med- 
icare beneficiaries  and  their  spouses  receiving  wages  from 
qualified  employers;  the  name,  address,  and  TIN  of  such  em- 
ployers; and  the  number  of  individuals  for  whom  the  employer 
issued  W-2  statements. 

Requires  the  Administrator  to  disclose  taxpayer  identity  in- 
formation to  intermediaries  and  carriers  in  order  to  determine 
instances  where  Medicare  is  the  secondary  payer. 

Requires  fiscal  intermediaries  and  carries  to  contact  quali- 
fied employers  to  determine  during  what  period  the  employee 
or  employee's  spouse  may  be  (or  has  been)  covered  under  an 
employer  group  health  plan  and  the  nature  of  the  coverage  (in- 
cluding the  name,  address,  and  identifying  number  of  the 
plan).  Prior  to  Oct.  1,  1991,  within  30  days  of  receipt  of  the  in- 
quiry, requires  the  employer  to  provide  such  information  to  the 
intermediary  or  carrier.  Prior  to  Oct.  1,  1991,  provides  that  an 
employer  (other  than  a  Federal  or  other  governmental  entity) 
who  willfully  or  repeatedly  fails  to  provide  a  timely  and  accu- 
rate response  would  be  subject  to  a  civil  money  penalty  not  to 
exceed  $1,000  for  each  individual  with  respect  to  which  the  in- 
quiry is  made;  provides  that  the  civil  monetary  penalty  proce- 
dures of  section  1128  of  the  Social  Security  Act  would  apply. 

(B)  Deadline  for  first  request. — By  Oct.  1,  1989,  requires  the 
Social  Security  Commissioner  to  first  transmit  to  the  Secretary 
of  the  Treasury  the  list  of  names  and  TINs  of  Medicare  benefi- 
ciaries and  to  request  from  the  Secretary  disclosure  of  taxpay- 
er identity  information. 
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(b)  Uniform  enforcement  and  coordination  of  benefits. — Restruc- 
tures and  changes  provisions  in  current  law  related  to  Medicare  as 
secondary  payer  requirements. 

(1)  Requirements  of  group  health  plans — (A)  Working  aged 
under  group  health  plans. — Provides  that  for  items  or  services 
furnished  to  an  individual  age  65  or  older  covered  as  a  current 
employee  (or  as  a  spouse)  under  a  group  health  plan,  the  group 
health  plan  may  not  take  into  account  the  entitlement  of  an 
individual  to  Part  A  of  Medicare.  Requires  that  a  group  health 
plan  must  entitle  any  employee  age  65  or  older,  and  any  em- 
ployee's spouse  age  65  or  older,  to  the  same  benefits  under  the 
plan,  under  the  same  conditions,  as  any  employee  and  the 
spouse  of  such  employee  under  age  65. 

Provides  that  these  requirements  do  not  apply  to  (i)  group 
health  plans  sponsored  by  or  contributed  to  by  an  employer 
that  has  fewer  than  20  employees  for  each  working  day  in  each 
of  20  or  more  calendar  weeks  in  the  current  or  preceding  cal- 
endar year;  (ii)  individuals  enrolled  in  a  multiemployer  or  mul- 
tiple employer  group  health  plan  sponsored  or  contributed  to 
by  an  employer  with  fewer  than  20  employees  for  each  work- 
ing day  in  each  of  20  or  more  calendar  weeks  in  the  current  or 
preceding  calendar  year,  if  the  plan  elects  to  be  excepted;  and 
(iii)  items  or  services  furnished  in  a  month  to  an  individual  if 
for  the  month  the  individual  is,  or  would  upon  application  be, 
entitled  to  benefits  under  sec.  226A  (end  stage  renal  disease). 

Defines  "group  health  plan"  as  provided  in  IRC  sec. 
5000(b)(1),  as  amended  by  this  section. 

(B)  Disabled  active  individuals  in  large  group  health  plans. — 
Prohibits,  for  items  and  services  furnished  on  or  after  Jan.  1, 
1987,  and  before  Jan.  1,  1992,  a  large  group  health  plan  from 
taking  into  account  that  an  active  individual  is  entitled  to  ben- 
efits under  Part  A  of  Medicare. 

Provides  an  exception  to  this  requirement  for  items  or  serv- 
ices furnished  in  a  month  to  an  individual  if,  for  the  month, 
the  individual  is,  or  would  upon  application  be,  entitled  to  ben- 
efits under  sec.  226A  (end  stage  renal  disease). 

Defines  "active  individual' '  as  an  employee  (as  may  be  de- 
fined in  regulations),  the  employer,  a  self-employed  individual 
(such  as  the  employer),  an  individual  associated  with  the  em- 
ployer in  a  business  relationship,  or  a  member  of  the  family  of 
any  such  persons. 

Defines  "large  group  health  plan"  as  provided  in  IRC  sec. 
5000(b)(2),  as  amended  by  this  section. 

(C)  Individuals  with  end  stage  renal  disease. — Prohibits  a 
group  health  plan  from  taking  into  account  that  an  individual 
is  entitled  to  Medicare  benefits  solely  by  reason  of  sec.  226A 
(end  stage  renal  disease)  during  the  12-month  period  which 
begins  with  the  earlier  of  (i)  the  month  in  which  a  regular 
course  of  renal  dialysis  is  initiated,  or,  (ii)  in  the  case  of  an  in- 
dividual who  receives  a  kidney  transplant,  the  first  month  in 
which  he  would  be  eligible  for  Part  A  benefits  (if  he  had  filed 
an  application  for  such  benefits)  under  the  end  stage  renal  pro- 
visions of  sec.  226A(b)(l)(B). 
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Prohibits  a  group  health  plan  from  differentiating  in  the 
benefits  it  provides  (on  the  basis  of  the  existence  of  end  stage 
renal  disease,  the  need  for  renal  dialysis,  or  in  any  other 
manner)  between  individuals  having  end  stage  renal  disease 
and  other  individuals  covered  by  the  plan.  Provides  that  a  plan 
may  take  into  account  that  an  individual  is  entitled  to  Medi- 
care benefits  on  the  basis  of  end  stage  renal  disease  after  the 
end  of  the  12-month  period  described  above. 

(2)  Medicare  secondary  payer. — Except  for  conditional  pay- 
ments described  below,  prohibits  Medicare  payment  for  items 
or  services  to  the  extent  that  payment  has  been  made  or  can 
reasonably  be  expected  to  be  made  by  a  group  health  plan,  or 
under  a  workers'  compensation  law  or  plan  of  the  U.S.  or  a 
State,  or  under  an  automobile  medical  insurance  policy  or  plan 
or  no-fault  insurance. 

Defines  1  'primary  plan"  to  mean  a  group  health  plan  or 
large  group  health  plan,  a  workers'  compensation  law  or  plan, 
an  automobile  medical  insurance  policy  or  plan,  or  no-fault  in- 
surance which  is  required  to  pay  for  enrollee  medical  expenses 
regardless  of  Medicare  coverage. 

Provides  that  any  conditional  Medicare  payment  for  items  or 
services  for  which  a  primary  plan  or  a  liability  insurance 
policy  or  plan  (including  a  self-insured  plan)  is  responsible  is 
conditioned  on  reimbursement  to  the  appropriate  Medicare 
trust  fund  when  notice  or  other  information  is  received  that 
the  other  policy  or  plan  is  primary. 

Authorizes  the  U.S.  to  bring  an  action,  in  order  to  recover 
Medicare  payments  for  an  item  or  service,  against  any  entity 
which  is  required  or  responsible  to  pay  under  a  primary  plan 
or  a  liability  insurance  policy  or  plan  (and  may  collect  double 
damages  against  that  entity),  or  against  any  other  entity  (in- 
cluding any  physician  or  provider)  that  has  received  payment 
from  that  entity.  Authorizes  the  U.S.  to  join  or  intervene  in 
any  action  related  to  the  events  that  gave  rise  to  the  need  for 
the  item  or  service. 

Provides  that  the  U.S.  will  be  subrogated  (to  the  extent  of 
the  amount  of  Medicare's  payment)  to  any  right  of  an  individ- 
ual or  any  other  entity  to  payment  under  a  primary  plan. 

Provides  that  the  Secretary  may  waive  the  provisions  of  this 
subparagraph  in  the  case  of  an  individual  claim  if  the  Secre- 
tary determines  it  is  in  the  best  interests  of  the  Medicare  pro- 
gram. 

(3)  Enforcement. — Establishes  a  private  cause  of  action  for 
damages  (double  the  amount  otherwise  provided)  where  a  pri- 
mary plan  fails  to  provide  for  primary  payment  or  appropriate 
reimbursement. 

Provides  a  reference  to  IRC  sec.  5000,  which  imposes  on  any 
employer  or  employee  organization  that  contributes  to  a  non- 
conforming large  group  health  plan  (defined  as  a  group  health 
plan  that  does  not  pay  primary  benefits  for  the  working  aged, 
active  disabled,  or  those  with  end  stage  renal  disease)  a  tax 
equal  to  25  percent  of  the  employer's  or  employee  organiza- 
tion's expenses  incurred  during  the  calendar  year  for  each 
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large  group  health  plan  to  which  the  employer  or  employee  or- 
ganization contributes. 

(4)  Coordination  of  benefits—  Provides  that  where  payment 
by  a  primary  plan  is  less  than  the  charge  for  an  item  or  serv- 
ice and  is  not  payment  in  full,  Medicare  payment  may  be  made 
(without  regard  to  Medicare  deductibles  and  coinsurance)  for 
the  remainder  of  the  charge,  except  as  provided  below. 

Provides  that  Medicare's  payment  cannot  exceed  the  amount 
that  Medicare  would  have  paid  as  primary  payer.  In  addition, 
Medicare's  payment,  when  combined  with  the  amount  payable 
under  the  primary  plan,  cannot  exceed  the  amount  that  would 
be  paid  by  Medicare  for  the  item  or  service  on  the  basis  of  rea- 
sonable cost  or  under  the  Prospective  Payment  System,  which- 
ever is  appropriate  for  that  item  or  service.  Where  Medicare 
payment  for  an  item  or  service  is  authorized  on  another  basis, 
Medicare's  payment  for  the  remainder  of  the  charge  is  the 
greater  of  either  (A)  the  amount  payable  under  the  primary 
plan  (without  regard  to  its  deductibles  and  coinsurance),  or  (B) 
the  reasonable  charge  or  other  amount  payable  by  Medicare 
(without  regard  to  Medicare's  deductibles  and  coinsurance). 

(5)  Enforcement  through  excise  tax. — For  purposes  of  apply- 
ing the  excise  tax  on  nonconforming  group  health  plans, 
amends  the  following  definitions  in  IRC  sec.  5000: 

Defines  "group  health  plan"  as  any  plan  of,  or  contributed  to 
by,  an  employer  (including  a  self-insured  plan)  to  provide 
health  care  (directly  or  otherwise)  to  the  employer's  employees, 
former  employees,  or  the  families  of  such  employees  or  former 
employees. 

Defines  "large  group  health  plan"  as  a  plan  of,  or  contribut- 
ed to  by,  an  employer  or  employee  organization  (including  a 
self-insured  plan)  to  provide  health  care  (directly  or  otherwise) 
to  the  employees,  former  employees,  the  employer,  others  asso- 
ciated or  formerly  associated  with  the  employer  in  a  business 
relationship,  or  their  families,  that  covers  employees  of  at  least 
one  employee  that  normally  employed  at  least  100  employees 
on  a  typical  business  day  during  the  previous  calendar  year. 

Defines  "nonconforming  group  health  plan"  as  a  group 
health  plan  or  large  group  health  plan  that  at  any  time  during 
a  calendar  year  does  not  comply  with  the  primary  payer  re- 
quirements for  group  health  plans  covering  the  working  aged, 
the  active  disabled,  and  those  with  end  stage  renal  disease,  as 
required  by  sec.  1862(bXD  of  the  Social  Security  Act. 

(6)  Application  of  provider  agreements  in  secondary  payer  sit- 
uations.— Amends  Medicare's  requirements  for  provider  agree- 
ments (sec.  1866(a)(1)(A))  to  prohibit  providers  from  charging 
for  items  or  services  for  which  an  individual  would  be  entitled 
to  Medicare  payment  if  another  policy  or  plan  were  not  deter- 
mined to  be  the  primary  payer. 

(7)  Repeal  of  certain  alternative  enforcement  provisions. — Re- 
peals sec.  162(i)  of  the  Internal  Revenue  Code,  which  disallows 
as  a  deduction  employer  expenses  for  a  group  health  plan  if 
the  plan  discriminates  against  individuals  having  end  stage 
renal  disease  or  needing  renal  dialysis. 

—4- 
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Amends  the  Age  Discrimination  in  Employment  Act  of  1967  to 
strike  sec.  4(g),  which  requires  employers  to  offer  coverage  under  a 
group  health  plan  to  employees  and  their  spouses  age  65  to  69 
under  the  same  conditions  as  to  any  employee  or  spouse  under  age 
65. 

(c)  Special  enrollment  period  for  disabled  employees. — Makes  the 
special  enrollment  period  for  the  disabled  covered  by  an  employer 
group  health  plan  comparable  to  the  special  enrollment  period  for 
the  aged  covered  under  such  a  group  health  plan. 

(d)  No  matching  based  on  private  activities  required  in  Fiscal  In- 
termediary Agreements  and  Carrier  Contracts. — Prohibits  the  Secre- 
tary from  requiring,  as  a  condition  of  entering  into  or  renewing 
agreements  with  fiscal  intermediaries  and  carriers,  that  such  inter- 
mediaries and  carriers  match  data  obtained  through  activities 
other  than  administering  Medicare  with  data  used  to  identify  Med- 
icare secondary  payer  situations. 

(e)  Treatment  of  employment  as  a  member  of  a  religious  order. — 
Provides  that  an  individual  would  not  be  considered  to  be  employed 
or  to  be  an  employee  for  purposes  of  the  Medicare  secondary  payer 
provisions  if  he  or  she  is  a  member  of  a  religious  order  whose  mem- 
bers are  required  to  take  a  vow  of  poverty  and  are  considered 
"deemed  employees"  because  of  an  election  of  social  security  cover- 
age. 

Effective  date 

(a)(1)  effective  Oct.  1,  1989;  (a)(2)  effective  on  enactment;  (b)  ap- 
plies to  items  and  services  furnished  after  enactment;  (c)  applies  to 
enrollments  occurring  after,  and  premiums  for  months  after,  the 
second  calendar  quarter  beginning  after  enactment;  (d)  applies  to 
agreements  and  contracts  entered  into  or  renewed  on  or  after  en- 
actment; and  (e)  applies  to  items  and  services  furnished  on  or  after 
Oct.  1,  1989. 

Senate  amendment 

(a)  Identification  of  medicare  secondary  payer  situations. — (a)(1) 
Similar  provision,  (a)(2)  Similar  provision,  except  provides  for  a 
deadline  of  Oct.  15,  1989  for  the  Social  Security  Commissioner  to 
first  transmit  to  the  Secretary  of  the  Treasury  the  list  of  names 
and  TINs  of  Medicare  beneficiaries  and  to  request  disclosure  of  tax- 
payer identity  information. 

(b)  Uniform  enforcement  and  coordination  of  benefits. — No  provi- 
sion. 

(c)  Special  enrollment  period  for  disabled  employees. — No  provi- 
sion. 

(d)  No  Matching  based  on  private  activities  required  in  fiscal  in- 
termediary agreements  and  carrier  contracts. — No  provision. 

(e)  Treatment  of  employment  as  a  member  of  a  religious  order. — 
No  provision. 

Effective  date 

(a)(1)  effective  Oct.  1,  1989;  (a)(2)  effective  on  enactment. 
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Conference  agreement 

(a)  Identification  of  Medicare  secondary  payer  situations. — The 
conference  agreement  includes  the  House  provision,  with  amend- 
ments to  change  the  effective  date  to  date  of  enactment  and  to 
modify  the  deadline  for  the  first  request  by  the  Commissioner  of 
Social  Security  to  no  later  than  14  days  after  the  date  of  enact- 
ment. 

(b)  Uniform  enforcement  and  coordination  of  benefits. — The  con- 
ference agreement  includes  the  House  provision,  with  a  change  to 
include  liability  insurance  (including  a  self-insured  plan)  in  the  def- 
inition of  "primary  plan"  to  which  Medicare's  secondary  payer  pro- 
visions apply. 

(c)  Special  enrollment  period  for  disabled  employees. — The  confer- 
ence agreement  includes  the  House  provision. 

(d)  No  matching  based  on  private  activities  required  in  fiscal  in- 
termediary agreements  and  carrier  contracts. — The  conference 
agreement  includes  the  House  provision. 

(e)  Treatment  of  employment  as  a  member  of  a  religious  order.— 
The  conference  agreement  includes  the  House  provision. 

3.  End  Stage  Renal  Disease 
Sections  10153  and  4043  of  House  bill. 
Present  law 

(a)  Maintenance  of  current  composite  rate. — Under  current  law 
and  regulation,  dialysis  facilities  receive  a  prospectively  deter- 
mined rate  for  dialysis  services.  The  rate  is  based  on  a  single  com- 
posite weighted  formula  which  takes  into  account  the  mix  of  pa- 
tients who  receive  dialysis  at  a  facility  or  at  home  and  the  relative 
costs  of  providing  such  costs  in  such  settings.  A  separate  rate  is  es- 
tablished for  hospital-based  facilities  and  for  independent  facilities. 
In  response  to  a  regulatory  effort  to  reduce  dialysis  payment  rates, 
OBRA  86  mandated  that  rates  in  effect  on  May  13,  1986  be  reduced 
by  $2  (which  was  less  of  a  reduction  than  envisioned  under  regula- 
tory proposals;  and  that  such  rates  be  maintained  until  October  1, 
1988. 

(b)  Limitation  on  amount  of  payment  when  patients  deal  directly 
with  medicare  suppliers. — Under  current  law  and  regulations, 
beneficiaries  may  elect  to  obtain  home  dialysis  equipment  and  sup- 
plies from  a  supplier  other  than  an  approved  ESRD  facility  (a  hos- 
pital-based or  independent  facility  being  reimbursed  for  dialysis 
services  on  the  basis  of  a  composite  rate  J  Reimbursement  for  such 
equipment  and  supplies  is  made  on  a  reasonable  charge  basis.  This 
type  of  reimbursement  is  referred  to  as  Method  II.  Currently,  aver- 
age monthly  payments  to  suppliers  not  participating  in  the  ESRD 
facility  program  are  nearly  twice  payments  made  under  the  com- 
posite rate  system. 

(cj  ESRD  patient  protection  and  quality  assurance. — Patient  pro- 
tection and  quality  assurance  functions  for  ESRD  patients  and 
services  are  performed  in  part  by  end  stage  renal  disease  network 
organizations.  Current  law  provides  for  seventeen  network  organi- 
zations to  assure  effective  and  efficient  administration  of  ESRD 
benefits. 
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The  responsibilities  of  the  network  organizations  are  as  follows: 

(1)  encouraging,  consistent  with  sound  medical  practice,  the  use  of 
treatment  settings  most  compatible  with  successful  rehabilitation 
of  patients  and  the  participation  of  patients,  providers  of  services 
and  renal  disease  facilities  in  vocational  rehabilitation  programs; 

(2)  developing  criteria  and  standards  relating  to  the  quality  and  ap- 
propriateness of  patient  care;  (3)  evaluating  the  procedure  by  which 
facilities  and  providers  in  the  network  assess  the  appropriateness 
of  patients  for  proposed  treatment  modalities;  (4)  implementing  a 
procedure  for  evaluating  and  resolving  patient  grievances;  (5)  con- 
ducting onsite  reviews  of  facilities  and  providers  (as  determined  by 
a  medical  review  board  or  the  Secretary)  utilizing  standards  of  care 
established  by  the  network  organization  to  assure  proper  medical 
care;  (6)  collecting,  validating,  and  analyzing  data  necessary  to  pre- 
pare annual  reports  and  to  assure  the  maintenance  of  a  national 
end  stage  renal  disease  registry;  (7)  identifying  facilities  and  pro- 
viders that  are  not  cooperating  toward  meeting  network  goals  and 
assisting  them  in  developing  appropriate  plans  for  correction  and 
reporting  to  the  Secretary  on  facilities  and  providers  that  are  not 
providing  appropriate  medical  care;  (8)  submitting  an  annual 
report  to  the  Secretary  which  includes  a  full  statement  of  the  net- 
work's goals,  data  on  the  network's  performance  in  meeting  its 
goals  (including  data  on  the  comparative  performance  of  facilities 
and  providers  with  respect  to  the  identification  and  placement  of 
suitable  candidates  in  self-care  settings  and  transplantation  and 
encouraging  participation  in  vocational  rehabilitation  programs), 
identification  of  those  facilities  that  have  consistently  failed  to  co- 
operate with  network  goals,  and  recommendations  with  respect  to 
the  need  for  additional  or  alternative  services  or  facilities  in  the 
network  in  order  to  meet  the  network  goals,  including  self-dialysis 
training,  transplantation  and  organ  procurement  facilities;  and  (9) 
other  duties  prescribed  by  the  Secretary. 

Current  regulations  governing  certification  of  ESRD  facilities  re- 
quire establishment  of  standards  regarding  patients'  rights,  main- 
tenance and  distribution  of  medical  records,  maintenance  of  a  long 
term  care  program  for  patients,  reuse  of  hemodialysis  filters  and 
supplies,  among  other  things.  Regulations  also  specify  the  qualifica- 
tions of  directors  and  staff  of  renal  dialysis  facilities. 

Under  current  federal  law,  the  Secretary  is  authorized  to  make 
agreements  with  state  agencies  to  conduct  surveys  and  inspections 
of  ESRD  facilities  to  determine  whether  they  comply  with  federal 
regulations  governing  them. 

(d)  Study  of  costs  of  treatment  and  establishment  of  composite 
rates. — No  provision. 

(e)  Erythropoietin  (EPO). — Medicare  currently  provides  coverage 
for  erythropoietin  for  renal  dialysis  patients  if  the  drug  is  not  self- 
administered.  Payment  is  made  in  the  form  of  an  add-on  to  a  facili- 
ty's composite  rate  for  dialysis.  The  amount  of  payment  depends  on 
the  dosage  administered.  For  doses  less  than  10,000  units,  the  pay- 
ment is  $40.  For  administration  of  10,000  or  more  units,  the  pay- 
ment is  $70. 
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House  bill 

(a)  Maintenance  of  current  composite  rate. — Section  10153. — Re- 
quires maintenance  of  the  current  composite  rate  until  October  1, 
1990. 

Section  4043. — Requires  maintenance  of  the  current  composite 
rate  until  October  1,  1989.  Requires  the  Secretary  to  follow  pre- 
scribed regulatory  procedures  (which  include  proposing  rules  and 
allowing  for  at  least  a  60-day  comment  period)  before  changing  the 
composite  rates  in  effect  on  September  30,  1989. 

(b)  Limitation  on  amount  of  payment  when  patients  deal  directly 
with  medicare  suppliers. — Section  10153. — Limits  payments  to  sup- 
pliers who  deal  directly  with  ESRD  patients  (Method  II)  instead  of 
through  an  approved  ESRD  facility  to  payments  made  under  a 
single  composite  rate  to  an  approved  ESRD  facility. 

Requires  written  agreements  with  suppliers  providing  supplies 
and  services  directly  to  ESRD  beneficiaries  in  order  to  be  eligible 
for  Medicare  payments.  The  agreements  must  specify  that  the  fol- 
lowing conditions  are  met:  (1)  the  patient  certifies  that  the  suppler 
is  the  sole  provider  of  such  supplies  and  equipment  to  the  patient; 
(2)  the  supplier  agrees  to  receive  payment  for  the  cost  of  such  sup- 
plies and  equipment  only  on  an  assignment-related  basis;  and  (3) 
the  supplier  certifies  that  it  has  entered  into  a  written  agreement 
with  an  approved  provider  of  services  or  renal  dialysis  facility 
under  which  the  provider  or  facility  agrees  to  furnish  all  self-care 
home  dialysis  support  services  and  all  other  necessary  dialysis  serv- 
ices and  supplies,  including  institutional  dialysis  services  and  sup- 
plies and  emergency  services. 

Section  4043. — Similar  provision  limiting  Method  II  payments  to 
the  composite  rate.  (No  provision  regarding  stipulations  required  to 
suppliers  reimbursed  under  Method  II). 

(c)  ESRD  patient  protection  and  quality  assurance. — Section 
10153,  Creates  the  End  Stage  Renal  Disease  Patient  Protection  and 
Quality  Assurance  Act  of  1989  to  expand  protection  of  ESRD  pa- 
tients and  provide  further  assurances  of  quality.  Requires  renal  di- 
alysis facilities  to  protect  and  promote  the  rights  of  patients  re- 
garding quality  of  care  and  provision  of  information  about  dialysis 
care.  Facilities  must  inform  patients  about  specified  matters  as 
soon  as  feasible,  but  not  later  than  30  days  after  the  beginning  of  a 
dialysis  program  or  course  of  treatment  and  upon  reasonable  re- 
quest subsequent  to  the  original  provision  of  information. 

(1)  Information  about  the  facility 

Requires  the  facility  to  provide  the  following:  (1)  information 
about  patients'  rights  provided  by  this  section  and  patients'  rights 
regarding  grievance  procedures;  (2)  information  about  services 
available  in  the  facility  and  charges  for  them,  including  any 
charges  for  services  not  covered  by  Medicare;  (3)  information  about 
facilities'  responsibilities  for  continuing  patients  in  dialysis  pro- 
grams and  the  specific  circumstances  that  might  result  in  termina- 
tion from  treatment;  (4)  the  name  of  the  physician  with  primary 
responsibility  for  coordinating  a  patient's  care  and  the  names  and 
professional  relationships  of  other  physicians  who  will  see.  the  pa- 
tient, if  different  from  a  patient's  personal  physician;  (5)  upon  re- 
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quest,  full  information  regarding  the  relationship  of  the  facility  to 
other  organizations,  corporations,  or  institutions,  including  disclo- 
sure of  any  physicians  involved  in  patients'  care  who  have  a  finan- 
cial relationship  with  the  facility;  (6)  upon  request,  and  in  accord- 
ance with  applicable  state  law,  access  to  a  patient's  own  medical 
records  maintained  by  a  facility;  and  (7)  information  from  the  net- 
work organization  about  facilities  in  the  region  offering  home  or 
self-care  dialysis  and  flexible  arrangements  and  about  facilities  out- 
side the  region  that  will  treat  transient  patients. 

(2)  Quality  of  care  in  treatment 

Imposes  additional  requirements  on  facilities  regarding  quality  of 
care  in  treatment.  Requires  facilities  to  inform  patients  about  their 
medical  condition  through  a  physician  and  at  regular  intervals, 
unless  provision  of  this  information  is  medically  contraindicated  as 
documented  in  the  patient's  medical  records.  Facilities  are  also  re- 
quired to  transmit  such  information  to  third  parties  upon  the  pa- 
tient's request  or  because  of  medical  necessity;  Facilities  must  pro- 
vide each  patient,  on  at  least  an  annual  basis,  an  evaluation  by  a 
physician  or  an  individual  designated  by  a  physician  regarding  the 
patient's  suitability  for  a  transplant  or  peritoneal  or  self-care  dialy- 
sis. The  facility  is  also  required  to  maintain  appropriate  documen- 
tation of  the  evaluation  of  the  patient's  medical  record. 

Requires  that  each  patient  be  provided,  except  in  emergencies, 
and  through  a  physician,  with  as  much  information  as  needed  to 
give  informed  consent  to  any  proposed  treatment,  including  any  ex- 
perimental procedure  or  procedure  involving  reuse.  The  patient 
must  be  given  sufficient  information  to  understand  the  medically 
significant  risks  involved  in  the  procedure  or  treatment,  any  alter- 
native course  of  treatment,  and  the  risks  involved  in  the  alterna- 
tive course  of  treatment  or  in  not  treating  the  condition,  and  the 
name  of  the  individual  who  will  perform  the  procedure  or  treat- 
ment. Facilities  may  not  refuse  to  treat  a  patient  because  the  pa- 
tient seeks  other  medical  opinions  regarding  modes  of  treatment. 
Facilities  are  also  authorized  to  permit  a  patient  to  refuse  treat- 
ment, to  the  extent  permitted  by  law  and  without  jeopardizing  the 
facility,  if  the  facility  has  informed  the  patient,  and  the  patient  is 
aware  of  the  medical  consequences  of  refusing  treatment. 

Requires  that  each  patient  be  provided  with  a  written  plan  of 
care  which  assures  a  reasonable  continuity  of  care  and  which  in- 
cludes designation  of  the  agreed-upon  treatment  modality,  advance 
notice  of  the  time  and  location  of  appointments  for  dialysis  treat- 
ments and  the  designation  of  the  physician  responsible  for  such 
care.  This  written  plan  of  care  is  to  be  provided  at  regular  inter- 
vals. Permits  facilities  to  require  patients  to  attest  to  a  statement 
which  affirms  that  they  have  been  fully  informed  of  their  rights, 
that  they  understand  various  transplantation  options,  peritoneal 
dialysis,  self-care  dialysis  and  that  they  have  consented  to  the  writ- 
ten plan  of  care. 

Requires  facilities  to  treat  each  patient  with  consideration  and 
respect  and  to  promote  patients'  rights.  Rights  to  be  protected  in- 
clude the  following:  (1)  right  to  privacy  regarding  accommodations, 
written  and  telephone  communications,  visits,  meetings  of  patient 
and  family  groups,  except  that  this  does  not  include  provision  of  a 
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private  room;  and  (2)  right  to  receive  services  with  reasonable  ac- 
commodation of  individual  needs  and  preference,  except  where  the 
health  or  safety  of  the  patient  or  other  patients  would  be  endan- 
gered. 

Provides  that  facilities  may  only  transfer  or  discharge  a  patient 
for  medical  reasons  or  for  a  patient's  welfare,  or  that  of  other  pa- 
tients or  staff,  or  for  nonpayment  of  fees,  except  as  prohibited  by 
this  section,  and  must  provide  a  patient  with  advance  notice  of  any 
transfer  or  discharge.  A  patient  must  consent  to  be  transferred  or 
discharged,  except  in  specified  cases.  If  the  patient  is  a  new  patient 
or  is  medically  unstable  and  the  facility  treating  the  patient  is  re- 
quired, either  by  contract,  state  or  local  law,  to  routinely  transfer 
the  patient  to  another  setting,  a  transfer  is  permitted.  Facilities' 
written  policies  regarding  transfers  may  not  include  as  grounds  for 
discharge  or  transfer  the  fact  that  the  patient  filed  a  grievance  or 
legal  complaint  or  that  the  patient  refused  to  agreed  to  reuse  of  ar- 
tificial kidneys,  if  the  such  refusal  is  based  on  the  written  advice  of 
a  nephrologist  that  overriding  medical  reasons  preclude  reuse. 

Requires  facilities  to  ensure  the  confidential  treatment  of  pa- 
tients' personal  and  medical  records,  and  may  not  release  records 
to  anyone  outside  the  facility  without  the  patient's  consent,  except 
if  release  is  required  in  the  case  of  a  transfer  to  another  institu- 
tion, or  if  proper  administration  of  the  program  requires  it. 

Requires  that  a  registered  professional  nurse  experienced  in  dial- 
ysis therapy  be  present  during  dialysis  treatments  at  a  facility  to 
direct  technicians  providing  dialysis  services. 

Prohibits  facilities  from  interfering  with  the  rights  of  patients  to 
form  patient  councils  or  committees  to  discuss  common  concerns. 
In  the  case  of  facilities  serving  a  significant  number  of  people 
whose  primary  language  is  not  English,  facilities  must  provide  in- 
formation in  a  language  and  form  understood  by  those  patients. 

Stipulates  that  rights  provided  to  patients  under  this  section  also 
apply  to  guardians  having  legal  responsibility  for  patients. 

(3)  Grievance  procedure 

Requires  facilities  to  provide  grievance  procedures  for  resolution 
of  patient  concerns  and  conflicts  and  to  permit  patients  to  state 
grievances,  report  accidents  and  incidents  and  recommend  changes 
in  policies  or  services,  directly  or  through  any  representative  of 
choice,  without  restraint,  interference  or  fear  of  reprisal. 

(4)  Survey  and  certification  process 

(A)  State  responsibilities 

Directs  states  to  certify,  through  surveys,  the  compliance  of  renal 
dialysis  facilities  and  providers  of  services  with  the  requirements 
imposed  by  this  section.  States  are  also  responsible  for  conducting 
periodic  educational  programs  for  staff  and  patients  of  ESRD  facili- 
ties in  collaboration  with  network  administrative  organizations. 
The  purpose  of  workshops  is  to  present  current  regulations,  proce- 
dures and  policies.  States  are  to  transmit  results  of  survey  findings 
indicating  that  facilities  are  out  of  compliance  with  quality  stand- 
ards to  network  administrative  organizations. 
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(B)  Surveys 

Defines  standard  surveys  of  ESRD  facilities  as  including  the  fol- 
lowing surveys  for  a  sample  of  patients:  (1)  quality  of  care;  (2)  inter- 
nal quality  assurance  program;  (3)  staffing,  in-service  training  and 
consultant  contracts;  (4)  written  plans  of  care;  (5)  review  of  patient 
records;  (6)  compliance  with  patient  rights;  (7)  interviews  with  pa- 
tients; and  (8)  review  of  records  for  patients  who  died  to  determine 
quality  of  care. 

Requires  facilities  to  be  surveyed  without  prior  notice,  and  that  a 
standard  survey  be  conducted  by  December  31,  1992  and  at  least 
every  15  months  thereafter.  Standard  surveys  must  also  be  con- 
ducted within  2  months  of  any  change  of  ownership,  administra- 
tion, or  management  of  a  facility  in  order  to  determine  whether 
the  change  has  resulted  in  any  decline  in  the  quality  of  care. 

Directs  that  facilities  out  of  compliance  with  quality  standards, 
as  indicated  by  such  factors  as  infection,  hypotention,  hospitaliza- 
tion, among  others  after  consideration  of  case  mix,  be  subject  to  an 
extended  survey.  At  the  discretion  of  the  Secretary,  other  facilities 
may  also  be  subject  to  an  extended  survey.  The  extended  survey  is 
to  be  conducted  immediately  after  the  standard  survey,  or  not  later 
than  2  weeks  after  the  end  of  the  standard  survey. 

Requires  the  survey  team  in  an  extended  survey  to  review  and 
identify  the  policies,  procedures  and  quality  assurance  system 
which  produced  substandard  care  and  is  to  determine  whether  the 
facility  has  complied  with  applicable  standards  and  regulations. 
The  extended  survey  is  also  to  include  a  review  of  all  of  a  facility's 
patient  records  and  an  expanded  sample  of  patient  interview  to  de- 
termine their  satisfaction  with  care  rendered.  The  survey  team  is 
to  take  into  account  whether  the  facility  has  a  plan  of  correction 
and  whether  any  evidence  of  immediate  action  exists.  The  Secre- 
tary may,  without  conducting  an  extended  survey,  impose  a  sanc- 
tion based  on  the  findings  of  a  standard  survey. 

Requires  that  surveys  be  conducted  based  on  a  protocol  devel- 
oped, tested  and  validated  by  the  Secretary  no  later  than  July  1, 
1991  and  by  teams  of  surveyors  who  meet  qualifications  established 
by  the  Secretary.  However,  if  the  protocol  are  not  developed  by  the 
date  specified,  States  are  still  responsible  for  conducting  surveys. 
The  Secretary  is  to  develop  programs  to  reduce  inconsistency 
among  surveyors. 

Requires  that  surveys  be  conducted  by  a  multidisciplinary  team 
of  professionals,  including  a  registered  nurse.  No  member  of  a 
survey  team  may  have  been  employed  by  the  facility,  either  in  a 
staff  or  consulting  capacity,  within  the  previous  two  years.  In  addi- 
tion, no  member  of  a  survey  team  may  have  a  personal  or  familial 
interest  in  the  facility  being  surveyed. 

Requires  the  Secretary  to  provide  for  a  comprehensive  training 
program  for  surveyors,  and  no  one  is  permitted  to  serve  as  a  sur- 
veyor unless  they  have  completed  a  training  and  testing  course  ap- 
proved by  the  Secretary. 

If  the  Secretary  has  reason  to  question  a  facility's  compliance 
with  regulations,  he  may  conduct  a  survey  and  make  independent, 
binding  determinations  about  the  facility's  compliance  with  regula- 
tions. 
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Directs  that  information  obtained  through  surveys,  including 
statements  of  deficiencies,  are  to  be  made  available  to  the  public.  If 
a  state,  through  the  survey  process,  determines  that  a  facility  has 
provided  substandard  care,  the  state  must  notify  the  attending  phy- 
sician for  each  patient  of  the  facility  of  the  deficiency  and  of  any 
plan  to  correct  deficiencies.  Information  about  grievances  filed  with 
ESRD  network  organizations  and  finding  from  the  organization's 
investigations  are  to  be  provided  to  the  facility  administrator  and 
patients  filing  such  grievances.  States  may  present  awards  of  excel- 
lence to  facilities  providing  exemplary  care. 

(5)  Establishment  of  advisory  board 

Establishes  a  board  to  advise  the  Secretary,  specifies  the  mem- 
bership and  legal  functioning  of  the  board,  and  defines  its  duties. 
The  board  is  to  have  11  members,  to  be  composed  of  at  least  one  of 
the  following:  an  ESRD  patient;  a  nephrologist;  a  renal  administra- 
tor; a  transplant  surgeon;  a  nephrology  nurse;  a  dialysis  technician; 
a  nephrology  social  worker;  a  renal  nutritionist;  a  representative  of 
a  ESRD  network  administrative  organization;  and  an  expert  in 
quality  assessment  or  assurance. 

Directs  the  board  to  advise  the  Secretary  on  development  of  the 
following:  (1)  quality  standards;  (2)  protocols  for  surveys;  (3)  mini- 
mum qualifications  for  survey  teams;  (4)  uniform  national  guide- 
lines for  surveyors,  facilities  and  dialysis  providers.  The  board  is  to 
make  recommendations  on  these  issues  to  the  Secretary  within  a 
specified  time  period,  and  may  make  other  recommendations  on 
ways  to  improve  administration  of  the  ESRD  program.  The  Secre- 
tary may  implement  appropriate  recommendations,  and  is  to  notify 
the  House  Ways  and  Means  and  Energy  and  Commerce  Commit- 
tees and  the  Senate  Finance  of  its  implementation  by  January  1, 
1992. 

Requires  the  board  to  submit  reports  to  the  Secretary  and  these 
Congressional  committees  by  the  end  of  1992  and  1994.  The  reports 
are  to  include  the  following:  (1)  recommendations  to  update  quality 
standards;  (2)  an  assessment  of  implementation  of  its  recommenda- 
tions; and  (3)  an  assessment  on  which  of  its  recommendations 
should  be  revised.  Specifies  the  compensation  of  the  board  ability 
to  hire  staff,  and  the  board's  right  to  obtain  information. 

(6)  Enforcement  process 

Extends  the  enforcement  provisions  applicable  to  skilled  nursing 
facilities  with  deficiencies  to  ESRD  facilities  with  deficiencies. 
Those  provisions  permit  the  Secretary  to  appoint  temporary  man- 
agers of  facilities  in  cases  where  a  survey  reveals  that  conditions 
immediately  jeopardize  the  health  or  safety  of  patients.  In  such 
cases,  the  Secretary  is  also  authorized  to  terminate  the  facility's 
participation  in  Medicare.  In  cases  where  conditions  do  not  imme- 
diately threaten  the  health  or  safety  of  patients,  the  Secretary  is 
authorized  to  impose  penalties  consisting  of  the  following:  civil 
money  penalties;  denial  of  payment;  or  appointment  of  temporary 
management.  Specifies  that  a  temporary  manager  is  to  be  an  expe- 
rienced facility  administrator  or  licensed  nephrologist  in  the  state 
in  which  the  facility  is  located.  Deletes  existing  enforcement  mech- 
anisms. 
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(7)  Duties  and  functions  of  ESRD  network  administrative  or- 
ganizations 

Substantially  revises  the  duties  of  ESRD  network  organizations 
by  deleting  all  current  law  duties  except  the  responsibility  to  en- 
courage the  most  appropriate  treatment  settings  for  patients  and 
the  participation  of  patients  in  vocational  rehabilitation  programs. 
Substitutes  instead  the  following  duties:  (1)  assisting  facilities 
found  to  be  out-of-compliance;  (2)  developing  network  goals  for 
placement  of  patients  in  self-care  settings  and  transplantation;  (3) 
conducting  studies  to  assure  that  patients  are  assessed  appropriate- 
ly and  to  determine  the  number  of  patients  returning  to  the  work 
force;  (4)  implementing  a  procedure  for  evaluation  and  resolving 
patient  grievances;  (5)  compiling  information  concerning  facilities 
that  offer  home  or  self-care  dialysis  and  provide  flexible  arrange- 
ments for  patients  returning  to  work;  (6)  conducting  sufficient  ana- 
lytical work  to  prepare  annual  reports  and  assure  maintenance  of 
the  ESRD  registry;  (7)  advising  facilities  on  the  placement  of  pa- 
tients; and  (8)  submitting  an  annual  report  to  Congress. 

Section  4043. — No  provision. 

(d)  Study  of  the  costs  of  treatment  and  establishment  of  composite 
rates. — Section  10153. — Requires  the  Director  of  the  Office  of  Tech- 
nology Assessment  to  conduct  a  study  to  determine  the  costs  of  var- 
ious types  of  dialysis  treatments  and  make  recommendations  re- 
garding what  the  composite  rate  should  be  for  Medicare  dialysis 
services  in  FY  91  and  the  methodology  that  should  be  used  to 
update  the  composite  rate  in  subsequent  years.  The  report  is  to  be 
submitted  to  the  House  Committees  on  Ways  and  Means  and 
Energy  and  Commerce  and  the  Senate  Finance  Committee  by  June 
1,  1990. 

Section  4043.— -No  provision. 

(e)  Erythropoietin  (EPO). — Section  10153. — Requires  the  Secretary 
to  submit  a  report  on  the  methodology  and  rationale  used  to  estab- 
lish a  Medicare  payment  rate  for  the  drug  erythropoietin  (EPO). 
The  report  is  to  include  a  summary  of  information  provided  by  the 
manufacturer  to  the  Secretary  and  used  by  him  to  establish  the 
rate  and  a  plan  for  ensuring  the  appropriateness  of  rates  in  the 
future.  The  report  is  to  be  submitted  to  the  House  Committees  on 
Ways  and  Means  and  Energy  and  Commerce  and  the  Senate  Fi- 
nance Committee  by  April  1,  1990. 

The  Comptroller  General  is  directed  to  submit  a  report  by  June 
1,  1990  to  the  same  committees  that  review  the  information  con- 
tained in  the  Secretary's  report.  By  June  1,  1990,  the  Director  of 
the  Office  of  Technology  Assessment  is  to  submit  a  report  to  the 
same  committees  on  alternative  acquisition  and  reimbursement 
strategies  for  reducing  expenditures  for  certain  drugs  for  ESRD  pa- 
tients that  does  not  adversely  affect  quality  of  care. 

Section  4043  — -No  provision. 

Effective  date 

Section  10153.  Provision  (a)  takes  effect  as  if  included  in  the  en- 
actment of  the  Omnibus  Budget  Reconciliation  Act  of  1986.  Provi- 
sion (b) — Applies  to  dialysis  services,  supplies  and  equipment  fur- 
nished on  or  after  October  1,  1989.  Provision  (c) — applies  to  renal 
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dialysis  facilities  and  providers,  renal  dialysis  patients,  ESRD  net- 
work administrative  organizations  and  States  6  months  after  the 
date  of  enactment,  with  two  exceptions.  The  provision  creating  the 
Advisory  Board  is  effective  upon  enactment.  The  provision  repeal- 
ing prior  enforcement  authority  is  effective  January  1,  1993.  Provi- 
sions (d)  and  (e) — Enactment. 

Section  4043. — Applies  with  regard  to  dialysis  services  furnished 
on  or  after  January  1,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Maintenance  of  current  composite  rate. — The  Conference 
agreement  includes  the  House  provision  to  maintain  the  current 
composite  rate  until  October  1,  1990,  with  the  provision  specified  in 
Section  4043  requiring  the  Secretary  to  follow  prescribed  regula- 
tory procedures  before  changing  the  composite  rates  in  effect  on 
September  30,  1990. 

(b)  Limitation  on  amount  of  payment  when  patients  deal  directly 
with  Medicare  suppliers. — The  Conference  agreement  includes  the 
House  provision  contained  in  Section  10153  with  an  amendment. 
The  amendment  would  allow  payment  of  130  percent  of  the  median 
composite  payment  for  hospital-based  facilities  for  dialysis  (CCPD) 
who  deal  directly  with  Medicare  suppliers  (Method  II).  It  includes 
the  provision  requiring  written  agreements  with  suppliers  who  pro- 
vide services  and  supplies  directly  to  Medicare  beneficiaries.  The 
amendment  changes  the  effective  date  to  February  1,  1990. 

The  Conference  agreement  also  includes  an  amendment  to  reallo- 
cate funds  remaining  after  each  network  administrative  organiza- 
tion has  received  funds  necessary  to  carry  out  its  responsibilities. 
In  reallocating  funds,  the  Secretary  is  to  ensure  equitable  treat- 
ment for  all  network  organizations  and  take  into  account:  (1)  the 
geographic  size  of  the  network  area;  (2)  the  number  of  providers  of 
end  stage  renal  disease  services  in  the  network  area;  (3)  the 
number  of  individuals  who  are  entitled  to  end  stage  renal  disease 
services  in  the  network  area;  and  (4)  the  proportion  of  the  aggre- 
gate administrative  funds  collected  in  the  network  area. 

The  Conference  agreement  would  also  extend  provisions  that  cur- 
rently apply  to  PROs  regarding  protection  against  liability  under 
Section  1157  and  the  prohibition  against  disclosure  of  information 
to  ESRD  network  organizations  which  have  entered  into  contracts 
with  the  Secretary. 

(c)  ESRD  patient  protection  and  quality  assurance. — The  confer- 
ence does  not  include  the  House  provision. 

(d)  Study  of  costs  of  treatment  and  establishment  of  composite 
rates. — No  provision. 

(e)  Erythropoietin  (EPO). — The  Conference  agreement  includes 
the  House  provision  with  an  amendment  to  strike  the  GAO  report. 

4.  Medicare  Hospital  Patient  Protection  Amendments 
Section  10155  of  the  House  bill  . 
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Present  law 

(a)  Scope  of  hospital  responsibility  for  screening. — If  an  individual 
(whether  or  not  eligible  for  Medicare)  comes  to  the  emergency  de- 
partment of  a  hospital,  and  a  request  is  made  on  the  individual's 
behalf  for  examination  or  treatment  of  a  medical  condition,  the 
hospital  is  required  to  provide  for  an  appropriate  medical  screening 
examination,  within  the  capability  of  the  hospital  emergency  de- 
partment, to  determine  whether  or  not  an  emergency  medical  con- 
dition exists  or  if  the  individual  is  in  active  labor.  Within  the  capa- 
bility of  the  staff  and  facilities  available  at  the  hospital,  the  hospi- 
tal must  provide  medical  services  necessary  to  stabilize  the  individ- 
ual or  to  provide  for  treatment  of  the  labor.  In  the  case  of  a  patient 
who  is  not  stabilized  or  who  is  in  active  labor,  the  hospital  may 
transfer  the  patient  if  the  patient  requests  that  the  transfer  be  ef- 
fected, or  if  the  benefit  of  transfer  outweighs  the  risk  of  transfer, 
and  if  the  transfer  is  an  appropriate  one. 

(b)  Informed  refusals  of  treatment  or  transfers. — After  the  initial 
medical  screening,  a  hospital  is  considered  to  have  met  the  require- 
ments for  providing  further  examination  and  treatment,  or  appro- 
priate and  necessary  transfer,  if  a  patient  (or  a  person  acting  on 
the  patient's  behalf)  refuses  the  examination  and  treatment  or 
transfer. 

(c)  Authorization  for  transfer. — If  a  patient  at  a  hospital  has  an 
emergency  medical  condition  which  has  not  been  stabilized,  or  is  in 
active  labor,  the  hospital  may  not  transfer  the  patient  unless  (1) 
the  patient  (or  a  legally  responsible  person  acting  on  the  patient's 
behalf)  requests  that  the  transfer  be  effected,  or  (2)  a  physician  (or 
other  qualified  medical  personnel  when  a  physician  is  not  readily 
available  in  the  emergency  department)  has  signed  a  certification 
that,  based  upon  the  reasonable  risks  and  benefits  to  the  patient, 
and  based  upon  the  information  available  at  the  time,  the  medical 
benefits  reasonably  expected  from  the  provision  of  appropriate 
medical  treatment  at  another  medical  facility  outweigh  the  in- 
creased risks  to  the  individual's  medical  condition  from  effecting 
the  transfer.  The  transfer  must  also  be  an  appropriate  one,  which 
requires  that  the  receiving  facility  have  available  space  and  quali- 
fied personnel  for  the  treatment  of  the  patient  and  has  agreed  to 
accept  transfer  of  the  patient  and  to  provide  appropriate  medical 
treatment. 

(d)  Requiring  maintenance  of  records  of  transfers. — An  appropri- 
ate transfer  requires:  that  the  transferring  hospital  provide  the  re- 
ceiving facility  with  appropriate  medical  records  (or  copies  thereof) 
of  the  examination  and  treatment  effected  at  the  transferring  hos- 
pital; that  the  transfer  is  effected  through  qualified  personnel  and 
transportation  equipment,  including  the  use  of  necessary  and  medi- 
cally appropriate  life  support  measures  during  the  transfer;  and 
that  the  transfer  meet  other  such  requirements  as  the  Secretary 
may  find  necessary  in  the  interest  of  the  health  and  safety  of  pa- 
tients transferred. 

(e)  Enforcement. — Under  the  Medicare  provider  agreement,  if  a 
hospital  knowingly  and  willfully,  or  negligently,  fails  to  meet  the 
requirements  of  this  section,  it  is  subject  to  termination  of  its  pro- 
vider agreement,  or  (at  the  option  of  the  Secretary)  suspension  of 
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such  agreement  for  such  period  of  time  as  the  Secretary  deter- 
mines to  be  appropriate,  upon  reasonable  notice  to  the  hospital  and 
the  public.  A  participating  hospital  that  knowingly  violates  a  re- 
quirement of  this  section,  and  the  responsible  physician,  is  subject 
to  a  civil  money  penalty  of  not  more  than  $50,000  for  each  viola- 
tion. The  responsible  physician  is  subject  to  exclusion  of  up  to  5 
years  from  Medicare  and  Medicaid  or  a  civil  money  penalty  of  not 
more  than  $50,000  for  each  violation. 

(f)  Additional  obligations. — 
No  provision. 

(g)  Change  in  "patient"  terminology. — Current  law  generally  uses 
the  word  'patient"  to  describe  an  individual  who  is  present  for 
emergency  services. 

(h)  Clarification  of  "emergency  medical  condition"  definition.— 
"Emergency  medical  condition"  is  defined  in  current  law  to  mean  a 
medical  condition  manifesting  itself  by  acute  symptoms  of  suffi- 
cient severity  (including  severe  pain)  such  that  the  absence  of  im- 
mediate medical  attention  could  reasonably  be  expected  to  result  in 
(1)  placing  the  patient's  health  in  serious  jeopardy,  (2)  serious  im- 
pairment to  bodily  functions,  or  (3)  serious  dysfunction  of  any 
bodily  organ  or  part.  Current  law  also  defines  "active  labor"  to 
mean  labor  at  a  time  in  which  (1)  delivery  is  imminent,  (2)  there  is 
inadequate  time  to  effect  safe  transfer  to  another  hospital  prior  to 
delivery,  or  (3)  a  transfer  may  pose  a  threat  to  the  health  and 
safety  of  the  patient  or  the  unborn  child.  In  addition,  current  law 
defines  the  term  "to  stabilize,"  and  "stabilized."  Defines  that  "to 
stabilize"  means,  with  respect  to  emergency  medical  condition,  to 
provide  such  medical  treatment  that  may  be  necessary  to  assure, 
within  reasonable  medical  probability,  that  no  material  deteriora- 
tion to  the  condition  is  likely  to  result  from  the  transfer  of  the  in- 
dividual from  the  facility.  Defines  that  "stabilized"  means,  with  re- 
spect to  an  emergency  condition,  that  no  material  deterioration  of 
the  condition  is  likely  within  reasonable  medical  probability,  to 
result  from  the  transfer  of  the  individual  from  the  facility. 

House  bill 

(a)  Scope  of  hospital  responsibility  for  screening. — Requires  that 
the  hospital  provide  for  an  appropriate  medical  screening  examina- 
tion within  the  capability  of  the  hospital  (not  just  within  the  hospi- 
tal's emergency  department). 

(b)  Informed  refusals  of  treatment  or  transfers. — Provides  that  in 
the  case  of  an  individual  (or  a  person  acting  on  the  individual's 
behalf)  who  refuses  examination  and  treatment,  or  transfer,  the 
hospital  is  required  to  explain  to  the  individual  (or  the  person 
acting  on  the  individual's  behalf)  the  risks  and  benefits  of  such  ex- 
amination and  treatment,  or  transfer.  Requires  that  the  hospital 
take  all  reasonable  steps  to  secure  the  written  informed  consent  of 
the  individual  (or  the  person  acting  on  the  individual's  behalf)  to 
refuse  examination  and  treatment,  or  transfer. 

(c)  Authorization  for  transfer. — 

(1)  Informed  consent  for  transfers. — Provides  that  if  an  indi- 
vidual at  a  hospital  has  an  emergency  medical  condition  which 
has  not  been  stabilized  or  is  in  active  labor,  the  hospital  may 
not  transfer  the  individual  unless,  after  being  informed  of  the 
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hospital's  obligations  under  this  section  and  of  the  risk  of 
transfer,  the  individual  (or  a  legally  responsible  person  acting 
on  the  individual's  behalf)  requests  transfer  to  another  facility. 

(2)  Clarifying  physician  authorization  for  transfers. — Pro- 
vides that  if  a  physician  is  not  physically  present  in  the  emer- 
gency department  at  the  time  an  individual  is  transferred,  the 
hospital  is  prohibited  from  transferring  the  individual  unless  a 
qualified  medical  person  (as  defined  by  the  Secretary  in  regula- 
tions) has  signed  a  certification  after  a  physician,  in  consulta- 
tion with  the  person,  has  made  the  determination  that  the  ben- 
efits outweigh  the  risks,  and  subsequently  countersigns  the  cer- 
tification. 

(3)  Standard  for  authorizing  transfer. — Prohibits  the  hospital 
from  transfering  the  individual  unless  a  physician  has  signed  a 
certification  that,  based  upon  the  information  available  at  the 
time  of  transfer,  the  medical  benefits  reasonably  expected  from 
the  provision  of  appropriate  medical  treatment  at  another 
medical  facility  outweigh  the  increased  risks  to  the  individual, 
and,  in  the  case  of  labor,  to  the  unborn  child. 

(4)  Inclusion  of  summary  of  risks  and  benefits  in  certificate. — 
Requires  the  certification  to  include  a  summary  of  the  risks 
and  benefits  upon  which  the  certification  is  based. 

(5)  Provision  of  services  pending  transfer. — Adds  to  the  re- 
quirements for  an  appropriate  transfer  that  the  transferring 
hospital  provide  the  medical  treatment  within  its  capacity 
which  minimizes  the  risks  to  the  in  dividual' s  health  and,  in 
the  case  of  a  woman  in  labor,  the  health  of  the  unborn  child. 

(d)  Requiring  maintenance  of  records  of  transfers. — Requires  the 
hospital  that  is  transferring  the  individual  to  send  to  the  receiving 
facility  all  available  medical  records  (or  copies  thereof)  related  to 
the  emergency  condition  for  which  the  individual  has  presented,  in- 
cluding records  related  to  the  individual's  emergency  medical  con- 
dition, observations  of  signs  or  symptoms,  preliminary  diagnosis, 
treatment  provided,  results  of  any  tests,  and  the  informed  written 
consent  or  certification  (or  copy  thereof),  and  the  name  and  address 
of  any  on-call  physician  who  has  refused  or  failed  to  appear  within 
a  reasonable  time  to  provide  necessary  stabilizing  treatment. 

(e)  Enforcemen  t.  — 

(1)  Hospital  liability. — Provides  that  a  participating  hospital 
that  violates  a  requirement  of  this  section  (whether  or  not  it 
knowingly  violates  a  requirement)  is  subject  to  a  civil  money 
penalty  of  not  more  than  S50,000  for  each  violation.  Amends 
the  subsection  to  provide  that  a  hospital  is  liable  for  the  acts 
and  omissions  of  its  agents  and  the  physicians  through  whom 
it  carries  out  its  duties. 

(2)  Physician  liability. — Amends  the  subsection  relating  to 
sanctions  imposed  on  responsible  physicians  to  provide  for  a 
civil  money  penalty  of  not  more  than  $50,000  for  each  viola- 
tion, for  any  physician  who  is  responsible  for  the  examination, 
treatment,  or  transfer  of  an  individual  in  a  participating  hospi- 
tal (including  a  physician  on-call  for  the  care  of  such  individ- 
ual) and  who  violates  a  requirement  of  this  section.  This  in- 
cludes a  physician  who:  signs  a  certification  that  medical  bene- 
fits reasonably  expected  from  a  transfer  to  another  facility  out- 
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weigh  the  risks  associated  with  the  transfer,  if  the  physician 
knew  or  should  have  known  that  the  benefits  did  not  outweigh 
the  risks,  or  misrepresents  an  individual's  condition  or  other 
information,  including  a  hospital's  obligation  under  this  sec- 
tion. Provides  for  exclusion  of  the  physician  from  Medicare  and 
State  health  care  program  participation  if  the  violation  is 
knowing  and  willful  or  negligent.  Provides  that  if,  after  an  ini- 
tial examination,  a  physician  (a)  determines  that  the  individ- 
ual requires  the  services  of  an  on-call  physician  (as  defined 
under  the  law),  (b)  notifies  that  physician,  and  then  the  on-call 
physician  fails  or  refuses  to  appear  within  a  reasonable  period 
of  time,  and  (c)  the  physician  orders  the  individual's  transfer 
because  the  physician  determines  that  without  the  services  of 
the  on-call  physician  the  benefits  of  transfer  outweigh  the 
risks,  then  the  physician  authorizing  the  transfer  is  not  subject 
to  a  civil  money  penalty.  Provides  that  the  penalty  would  still 
apply  to  the  hospital  or  to  the  on-call  physician  who  failed  or 
refused  to  appear. 

(f)  Additional  obligations.— Adds  several  new  sections  to  current 
law. 

(1)  Nondiscrimination. — Prohibits  a  participating  hospital 
that  has  specialized  capabilities  or  facilities  (such  as  burn 
units,  shock-trauma  units,  neonatal  intensive  care  units,  or  in 
rural  areas,  regional  referral  centers)  from  refusing  to  accept 
an  appropriate  transfer  of  an  individual  who  requires  such  spe- 
cialized capabilities  or  facilities  if  the  hospital  has  the  capacity 
to  treat  the  individual. 

(2)  No  delay  in  examination  or  treatment. — Prohibits  a  par- 
ticipating hospital  from  delaying  provision  of  a  required  medi- 
cal screening  examination  or  treatment  in  order  to  inquire 
about  the  individual's  method  of  payment  or  insurance  status. 

(S)  Whistleblower  protections. — Prohibits  a  participating  hos- 
pital from  penalizing  or  taking  adverse  action  against  a  physi- 
cian because  the  physician  refuses  to  authorize  the  transfer  of 
an  individual  with  an  emergency  medical  condition  that  has 
not  been  stabilized. 

(g)  Change  in  "patient"  terminology. — Substitutes  the  word  "indi- 
vidual" for  "patient"  at  various  points. 

(h)  Clarification  of  "emergency  medical  condition"  definition. — 
Provides  that  "emergency  medical  condition"  also  applies  to  a  con- 
dition that  places  in  serious  jeopardy  the  health  of  the  woman  or 
her  unborn  child.  Provides  that  with  respect  to  a  pregnant  woman 
who  is  having  contractions,  an  "emergency  medical  condition" 
means  that  there  is  inadequate  time  to  effect  a  safe  transfer  to  an- 
other hospital  before  delivery,  or  that  transfer  may  pose  a  threat  to 
the  health  or  safety  of  the  woman  or  unborn  child.  Deletes  the  sep- 
arate definition  of  the  term  "active  labor."  Changes  the  definition 
of  "to  stabilize"  to  include  that  no  material  deterioration  to  the 
condition  is  likely  to  occur  during  (as  well  as  "likely  to  result 
from"),  the  transfer  of  the  individual  from  the  facility,  or  (with  re- 
spect to  a  condition  that  could  result  in  serious  impairment  to 
bodily  functions)  that  may  be  necessary  to  deliver  (including  the 
placenta).  Changes  the  definition  of  "to  stabilize"  and  "stabilized" 
to  include  that  no  material  deterioration  of  the  condition  is  likely, 
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within  reasonable  medical  probability,  to  occur  during  (as  well  as 
"result  from''')  the  transfer  of  the  in  dividual  from  the  facility,  or 
(with  respect  to  a  condition  that  could  result  in  serious  impairment 
to  bodily  functions'  that  may  be  necessary  to  deliver  i including  the 
placenta'. 

Effective  date 

Effective  on  the  first  day  of  the  first  month  beginning  ISO  days 
after  enactment,  without  regard  to  whether  implementing  regula- 
tions have  been  promulgated  by  such  date, 

Senate  amendment 

No  provision. 

Conference  agreement 

The  Conference  agreement  includes  the  House  provision  with 
amendments.  The  provision  requires  hospitals  to  provide  screening 
within  the  capabilities  of  the  hospital  s  emergency  department,  in- 
cluding ancillary  services  routinely  available  to  the  emergency  de- 
partment. The  provisions  modifying  the  standard  for  hospital  and 
physician  liability  for  civil  monetary  penalties  are  deleted. 

5.  Health  Maintenance  Organizations  (HMOs)  and  Competitive 
Medical  Plans  (CMPs) 

Sections  10156  and  4041  of  the  House  bill. 

Present  law 

(a)  Physician  incentive  payments, — Effective  April  1,  1990.  an 
HMO  or  CMP  is  subject  to  civil  penalties  if  it  makes  a  payment  to 
a  physician  as  an  inducement  to  reduce  or  limit  services  to  benefi- 
ciaries enrolled  under  a  contract  with  Medicare  or  Medicaid.  The 
penalty  is  up  to  32.000  for  each  enrollee  with  respect  to  whom  such 
a  payment  is  made. 

(b)  Exclusion  of  prisoners  and  welfare  beneficiaries  from  computa- 
tion of  50  50  rule, — In  order  to  qualify  for  a  Medicare  risk  contract, 
an  HMO  or  CMP  must  have  an  enrolled  population  of  which  at 
least  50  percent  are  not  Medicare  or  Medicaid  beneficiaries. 

(c>  Disclosure  of  AAPCC  assumptions  and  methodologies.— 'Medi- 
care establishes  per  capita  payment  rates  for  different  classes  of 
HMO  CMP  enrollees,  grouped  by  age,  sex,  and  other  factors  deter- 
mined by  the  Secretary  to  be  appropriate.  'Factors  currently  in  use 
include  county,  institutional  status,  basis  of  eligibility,  and  receipt 
of  welfare  benefits.'  The  rate  for  each  class  is  equal  to  95  percent  of 
the  average  adjusted  per  capita  cost  <  AAPCC  for  that  class,  a  pro- 
jection of  what  Medicare  would  spend  to  provide  covered  services  to 
a  comparable  group  of  beneficiaries  not  enrolled  in  the  HMO  CMP. 
By  September  "  of  each  year,  the  Secretary  must  announce  the  per 
capita  rates  to  be  used  in  the  next  calendar  year. 

d>  Making  authority  for  benefit  stabilization  fund  permanent. — 
Each  HMO  CMP  must  develop  an  adjusted  community  rate  (ACR>, 
an  estimate  of  what  it  would  charge  a  private  member  comparable 
to  a  Medicare  beneficiary  for  the  scope  of  services  covered  under  its 
Medicare  contract.  If  an  HMO  CMP's  ACR  is  lower  than  its  aver- 
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age  projected  Medicare  capitation  payment,  the  HMO/CMP  must 
use  the  difference  to  fund  supplemental  benefits  or  accept  a  re- 
duced capitation  rate.  Alternatively,  it  may  request  that  a  portion 
of  the  difference  be  deposited  in  a  benefit  stabilization  fund,  to  be 
drawn  upon  in  a  future  year  if  the  difference  between  the  ACR  and 
the  Medicaid  capitation  rate  is  insufficient  to  continue  financing 
the  HMO/CMP's  package  of  supplemental  benefits.  No  fund  may 
be  established  for  a  contract  period  beginning  later  than  Septem- 
ber 30,  1990;  funds  not  used  to  pay  for  additional  benefits  within  4 
years  after  their  deposit  revert  to  Medicare. 

(e)  Temporary  waiver  for  Watts  Health  Foundation. — OBRA  87 
waived  the  50  percent  private  membership  requirement  for  the 
Watts  Health  Foundation  through  January  1,  1990,  and  permitted 
a  continued  waiver  after  that  date  if  the  Secretary  determined  that 
the  organization  was  making  significant  progress  towards  compli- 
ance with  the  requirement.  If  the  Secretary  does  not  so  determine, 
he  may,  at  any  time  after  January  1,  1990,  suspend  further  enroll- 
ment in  the  organization  or  suspend  payment  for  new  enrollees. 

(f)  Limit  on  charges  for  emergency  services  and  out-of-area  cover- 
age.— HMO/CMP  enrollees  generally  must  receive  services  through 
providers  employed  by  or  contracting  with  the  organization.  In  an 
emergency,  or  when  an  enrollee  is  outside  the  organization's  serv- 
ice area  and  requires  medical  care,  the  HMO/CMP  is  financially 
responsible  for  covered  services  furnished  by  any  qualified  provid- 
er. 

(g)  Increase  to  100  percent  of  AAPCC. — The  Medicare  per  capita 
payment  rate  for  each  class  of  HMO/CMP  enrollees  is  fixed  at  95 
percent  of  the  average  adjusted  per  capita  cost  (AAPCC)  for  that 
class  of  enrollees. 

House  bill 

(a)  Physician  incentive  payments 

Section  10156 — Repeals  the  current  civil  penalty  provision  with 
respect  to  Medicare  (but  not  Medicaid)  contracts.  Requires  the  Sec- 
retary to  identify,  in  consultation  with  representatives  of  HMOs 
and  CMPs,  physician  incentive  arrangements  that  may  place  physi- 
cians at  excessive  risk,  lead  to  denial  of  necessary  services,  or  com- 
promise access  or  quality.  Requires  the  Secretary  to  publish  a  de- 
scription of  high-risk  compensation  arrangements  within  1  year 
after  enactment.  Provides  that  the  Secretary  may  not  enter  into  a 
risk-sharing  contract  with  an  organization  unless  the  organization 
(a)  certifies  that  it  does  not  use  the  identified  high-risk  compensa- 
tion arrangements  or  (b)  provides  detailed  information  on  the  com- 
pensation arrangements  it  does  use,  on  any  stop-loss  or  other  mech- 
anisms used  to  limit  individual  physicians'  risk,  and  on  its  internal 
quality  assurance  systems.  Permits  the  Secretary  to  impose  civil 
money  penalties  or  suspension  of  enrollments  or  payments  if  an  or- 
ganization uses  a  high-risk  arrangement  after  certifying  that  it 
does  not,  substantially  changes  a  compensation  plan  without  noti- 
fying the  Secretary,  or  uses  an  arrangement  that  creates  an  in- 
ducement for  a  physician  to  deny  a  specific  medically  necessary 
service  to  an  identifiable  patient. 
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Section  4041- — Repeals  the  civil  money  penalty  provision  with  re- 
spect to  both  Medicare  and  Medicaid  contracts. 

(b)  Exclusion  of  prisoners  and  welfare  beneficiaries  from  com- 

putation of  50/50  rule 

Section  10156. — Provides  that,  for  the  purposes  of  the  50  percent 
rule,  prisoners  or  persons  receiving  medical  coverage  under  a  State 
or  local  general  assistance  program  shall  not  be  included  in  the 
count  of  non-Medicare.  non-Medicaid  enrollees, 

Section  4041- — No  provision. 

(c)  Disclosure  ofAAPCC  assumptions  and  methodologies 

Section  101 5 £— Requires  the  Secretary  to  publish  an  explanation 
of  the  methodology  and  assumptions  imcluding  benefit  coverage  as- 
sumptions I  used  in  computing  per  capita  rates  at  least  45  days 
before  announcing  the  rates,  beginning  with  the  announcement  for 
1991,  The  explanation  must  be  sufficiently  detailed  to  permit  an 
HMO  CMP  :o  compute  rates  for  each  county  or  equivalent  area  in 
its  service  area. 

Section  4041. — Similar  provision,  except  that  the  detailed  expla- 
nation of  the  methodology  is  to  be  published  concurrently  with  the 
announcement  of  per  capita  rates.  Requires  that  proposed  changes 
in  the  methodology  and  assumptions  from  those  used  in  the  previ- 
ous year  be  published  45  days  before  the  rate  announcement  and 
that  HMO  CMPs  be  given  an  opportunity  to  comment  on  the  pro- 
posed changes. 

(d>  Making  authority  for  benefit  stabilization  fund  permanent 

Section  10156. — Repeals  the  deadline  for  establishing  a  fund  and 
the  4  year  time  limit  on  use  of  a  fund. 
Section  4041- — No  provision. 

(e)  Temporary  waiver  for  Watts  Health  Foundation 
Sec  h  z  n  1 01 56.  —No  provision. 

Section  4041- — Extends  the  waiver  of  the  50  percent  requirement 
through  January  1,  1994.  Requires  the  Secretary,  beginning  Janu- 
ary 1,  1990,  to  conduct  an  annual  review  of  the  organization's  com- 
pliance with  requirements  for  an  internal  quality  assurance  pro- 
gram. If  the  Secretary  determines  that  the  organization  is  not  in 
compliance,  he  may,  after  notice  to  the  organization  and  an  oppor- 
tunity to  correct  the  deficiencies,  suspend  new  enrollments  or  pay- 
ments for  beneficiaries  enrolling  after  the  date  the  Secretary  noti- 
fies the  organization  of  its  non-compliance. 

(f)  Limit  on  charges  for  emergency  services  and  outofarea 

coverage 

SecUon  10156— -No  provision. 

Section  J 01>  1—  Provides  that,  when  a  Medicare  participating  phy- 
sician not  under  contract  with  an  HMO  CMP  furnishes  emergency 
or  out-of-area  care  to  a  Medicare  HMO  CMP  enrollee,  the  physi- 
cian must  accept  as  payment  in  full  from  the  HMO  CMP  the 
amount  that  would  be  allowed  under  Part  B  for  the  same  service  to 
a  beneficiary  not  enrolled  in  an  HMO  CMP.  In  the  case  of  a  non- 
participating  physician,  imposes  the  limits  on  actual  charges  that 
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would  apply  under  Part  B  for  the  same  service  to  a  beneficiary  not 
enrolled  in  an  HMO/CMP. 

(g)  Increase  to  100  percent  ofAAPCC 
Section  10156. — No  provision. 

Section  4041- — Sets  the  Medicare  payment  rates  for  HMO/CMP 
enrollees  at  100  percent  of  the  AAPCC,  beginning  January  1990. 

Effective  date 

Section  10156.— (a)  applies  to  contracts  entered  into  or  renewed 
on  or  after  April  1,  1991,  except  that  the  repeal  of  the  current  civil 
money  penalty  provision  is  effective  on  enactment,  (b)  applies  to 
contracts  entered  into  on  or  after  the  date  of  enactment,  (c)  and  (d) 
are  effective  on  enactment. 

Section  40^1. — (f)  applies  to  services  furnished  on  or  after  the 
date  of  enactment,  (g)  applies  to  payments  for  months  beginning 
with  January  1990.  All  other  provisions  are  effective  on  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Physician  incentive  payments. — The  conference  agreement 
delays  the  effective  date  of  the  civil  money  penalty  provision  to 
April  1,  1991. 

(b)  Exclusion  of  prisoners  and  welfare  beneficiaries  from  computa- 
tion of  50/50  rule. — The  conference  agreement  does  not  include  the 
House  provision. 

(c)  Disclosure  of  AAPCC  assumptions  and  methodologies. — The 
conference  agreement  follows  section  10156  of  the  House  provision, 
except  that  the  explanation  is  to  be  in  the  form  of  notice  to  the 
HMOs,  rather  than  published. 

In  addition,  the  agreement  modifies  the  current  requirement 
that  all  HMOs/CMPs  in  an  area  must  have  a  coordinated  annual 
open  enrollment  period.  A  coordinated  open  enrollment  period  is 
required  in  an  area  only  if  the  Medicare  risk-sharing  contract  of 
one  of  the  HMOs  or  CMPs  in  the  area  is  not  renewed  or  is  termi- 
nated, or  reduces  its  service  area  in  such  a  way  as  to  discontinue 
coverage  for  Medicare  enrollees  in  part  of  the  area. 

In  such  a  case,  the  remaining  risk  contractors  in  the  area  must 
have  an  open  enrollment  period  for  the  Medicare  enrollees  losing 
coverage.  The  period  must  last  30  days  and  begin  within  30  days 
after  the  Secretary  notifies  the  organizations  of  the  requirement. 
Enrollments  will  take  effect  30  days  after  the  end  of  the  open  en- 
rollment period  or,  if  the  Secretary  determines  this  is  not  feasible, 
on  such  other  date  as  the  Secretary  specifies. 

The  Conferees  expect  that  the  Secretary  will  inform  beneficiaries 
that  a  change  in  enrollment  in  a  pre-paid  plan  may  lead  to  loss  of 
employer-related  payments  for  additional  benefits  provided 
through  the  beneficiary's  previous  plan. 

(d)  Making  authority  for  benefit  stabilization  fund  permanent. — 
The  conference  agreement  includes  the  House  provision. 

(e)  Temporary  waiver  for  watts  health  foundation. — The  confer- 
ence agreement  includes  the  House  provision. 
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(f)  Limit  on  charges  for  emergency  services  and  out-of-area  cover- 
age.— The  conference  agreement  includes  the  House  provision. 

(g)  Increase  to  100  percent  of  the  AAPCC. — The  conference  agree- 
ment does  not  include  the  House  provision. 

The  conference  agreement  continues,  for  payments  to  Health 
Maintenance  Organizations  (HMOs)  and  Competitive  Medical  Plans 
(CMPs),  the  reductions  in  payment  imposed  under  the  sequester 
order  of  October  16,  1989,  pursuant  to  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985  (Gramm-Rudman-Hollings) 
through  December  31,  1989.  The  agreement  provides  that  no  addi- 
tional reduction  in  payments  to  HMOs  and  CMPs  would  occur  as  a 
result  of  a  new  sequester  order  under  Title  11  of  the  Act.  This 
would  be  accomplished  by  increasing  payments  to  HMOs  and  CMPs 
for  items  or  services  provided  on  or  after  January  1,  1990  by  a  per- 
centage amount  (1.42  percent)  equal  to  the  amount  of  the  reduction 
imposed  pursuant  to  an  order  under  Title  11. 

6.  Physician  Ownership  of  and  Referral  to,  Health  Care  Entities 


Present  law 

Criminal  penalties  are  provided  for  individuals  or  entities  that 
knowingly  and  willfully  offer,  pay,  solicit,  or  receive  remuneration 
in  order  to  induce  business  reimbursed  under  Medicare  or  State 
health  care  programs  (including  Medicaid,  and  any  State  program 
receiving  funds  under  title  V  and  title  XX  of  the  Social  Security 
Act).  The  offense  is  classified  as  a  felony  and  is  punishable  by  fines 
of  up  to  $25,000  and  imprisonment  for  up  to  five  years.  Remunera- 
tion includes  kickbacks,  bribes,  rebates,  and  any  other  payment 
made  directly  or  indirectly,  overtly  or  covertly,  in  cash  or  in  kind. 
Prohibited  conduct  includes  not  only  remuneration  intended  to 
induce  referrals  of  patients,  but  remuneration  also  intended  to 
induce  the  purchasing,  leasing,  ordering,  or  arranging  for  any  good, 
facility,  service,  or  item  paid  by  Medicare  or  State  health  care  pro- 
grams. With  respect  to  home  health  services,  a  physician  who  has  a 
significant  ownership  interest  in,  or  a  significant  financial  or  con- 
tractual relationship  with,  a  home  health  agency  may  not  certify 
regarding  a  patient's  need  for  home  health  services. 

The  Medicare  and  Medicaid  Patient  and  Program  Protection  Act 
of  1987  (P.L.  100-93)  provided  authority  to  the  Inspector  General  of 
the  Department  of  Health  and  Human  Services  to  exclude  a  person 
or  entity  from  participation  in  Medicare  and  State  health  care  pro- 
grams if  it  is  determined  that  the  party  is  engaged  in  a  prohibited 
remuneration  scheme.  The  Act  required  the  promulgation  of  regu- 
lations specifying  those  payment  practices  that  will  not  be  subject 
to  criminal  prosecution  and  that  will  not  provide  a  basis  for  exclu- 
sion from  the  Medicare  and  State  health  care  programs.  These  are 
sometimes  referred  to  as  "safe  harbors/'  On  January  23,  1989,  the 
Secretary  published  a  proposed  rule  to  provide  such  "safe  harbors." 
The  rule  has  not  yet  been  issued  in  final  form. 

The  Medicare  Catastrophic  Coverage  Act  of  1988  (P.L.  100-360) 
prohibited  a  home  IV  therapy  provider  from  providing  services  to  a 
Medicare  beneficiary  based  on  a  referral  from  a  physician  who  has 
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an  ownership  interest  in,  or  receives  compensation  from,  the  pro- 
vider. The  prohibition  also  applies  to  ownership  or  compensation 
arrangements  involving  an  immediate  family  member  of  the  refer- 
ring physician.  The  referring  physician  is  defined  as  the  physician 
who  prescribes  the  home  intravenous  (IV)  drug  therapy  or  estab- 
lishes a  plan  for  such  therapy.  Several  exceptions  to  this  rule  are 
provided:  (1)  ownership  of  publicly-traded  stock  purchased  on  terms 
available  to  the  general  public;  (2)  sole  community  rural  home  IV 
therapy  providers;  (3)  compensation  reasonably  related  to  items  or 
services  actually  provided  by  the  physician  which  does  not  vary  in 
proportion  to  the  actual  number  of  referrals  made;  (4)  physicians 
whose  only  relationship  with  the  provider  is  as  an  uncompensated 
officer  or  director  of  the  provider;  and  (5)  other  exceptions  estab- 
lished by  the  Secretary  in  regulation  for  ownership  and  compensa- 
tion arrangements  which  the  Secretary  determines  do  not  pose  a 
substantial  risk  of  program  abuse.  Payment  is  denied  for  services 
provided  pursuant  to  a  prohibited  referral.  The  home  IV  therapy 
provider  is  also  prohibited  from  billing  for  such  services  on  an  un- 
assigned  basis.  A  physician  who  knowingly  and  willfully  accepts 
such  a  referral  would  be  subject  to  civil  money  penalties  of  up  to 
$15,000  for  each  such  referral  and/or  exclusion  from  the  Medicare 
program. 

The  Medicare  Catastrophic  Coverage  Act  also  required  the  In- 
spector General  of  HHS  to  study  and  report  to  Congress  on  the 
prevalence  of  self-referral  arrangements  and  whether  they  lead  to 
inappropriate  utilization  of  services.  In  this  report,  the  Inspector 
General  identified  limitations  in  the  available  data  on  physician 
ownership  interests  in  entities  providing  services. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(P.L.  99-272)  requires  the  Secretary  to  establish  a  system  that  pro- 
vides a  unique  identifier  for  each  physician  furnishing  services  to 
T^Sedicare  beneficiaries 

The  Deficit  Reduction  Act  of  1984  (P.L.  98-369)  provided  that 
Medicare  would  only  pay  the  person  actually  providing  clinical  lab- 
oratory services.  The  purpose  of  this  "direct  billing"  requirement 
was  to  prevent  a  physician  from  ordering  a  test  and  billing  for  it  at 
a  marked  up  price.  An  exception  was  provided  for  laboratory  tests 
that  were  performed  by  a  laboratory  other  than  the  one  billing  for 
the  tests.  This  exception  was  designed  to  permit  rural  hospitals  to 
utilize  referral  labs  for  tests  they  were  unable  to  perform. 

House  bill 

(a)  Prohibition  of  certain  financial  arrangements  between  refer- 
ring physicians  and  providers  of  certain  Medicare  covered  items  and 
services. — Amends  the  Social  Security  Act  by  adding  new  section 
1877,  "Limitation  on  Certain  Physician  Referrals."  Except  as  speci- 
fied below,  prohibits  a  physician  (or  immediate  family  member  of  a 
physician)  with  an  ownership  or  investment  interest  in  an  entity, 
or  a  compensation  arrangement  with  an  entity,  from  making  a  re- 
ferral to  that  entity  for  the  furnishing  of  an  item  or  service  for 
which  Medicare  would  otherwise  pay.  Prohibits  the  entity  from 
presenting  or  causing  to  be  presented  a  Medicare  claim  or  bill  to 
any  individual,  third  party  payor,  or  other  entity  for  an  item  or 
service  furnished  pursuant  to  a  prohibited  referral.  Provides  that 
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an  ownership  or  investment  interest  may  be  through  equity,  debt, 
or  other  means. 

(b)  General  exceptions  to  both  ownership  and  compensation  ar- 
rangement prohibitions. — Provides  for  the  following  exceptions  to 
the  prohibition  on  referrals: 

(1)  Physicians'  services. — Physicians'  services  provided  per- 
sonally by  (or  under  the  personal  supervision  of)  another  physi- 
cian in  the  same  group  practice  as  the  referring  physician; 

(2)  Services  of  practitioners  employed  by  a  physician. — Serv- 
ices of  a  physician's  assistant,  a  certified  nurse  midwife,  or  a 
psychologist  provided  by  a  practitioner  who  is  employed  by  a 
referring  physician,  by  the  same  group  practice  as  the  refer- 
ring physician,  or  by  another  physician  in  that  same  group 
practice; 

(3)  In-office  ancillary  services. — Medical  and  other  health 
services  (excluding  durable  medical  equipment,  ambulance 
services,  and  parental  and  enteral  nutrition)  if  these  are  fur- 
nished personally  by  the  referring  physician,  personally  by  a 
physician  of  the  same  group  practice  as  the  referring  physi- 
cian, or  personally  by  individuals  who  are  employed  by  such 
physician  or  group  practice  and  who  are  personally  supervised 
by  the  physician  or  by  another  physician  in  the  group  practice. 
Requires  the  services  to  be  furnished  in  the  same  building  in 
which  the  referring  physician  practices  (or  in  the  case  of  a  re- 
ferring physician  in  a  group  practice,  in  another  building  used 
by  the  group  for  the  central  provision  of  items  and  services 
other  than  physicians'  services).  Requires  the  services  to  be 
billed  by  the  physician  performing  or  supervising  the  services, 
by  a  group  practice  of  which  such  a  physician  is  a  member,  or 
by  the  entity  that  is  wholly  owned  by  such  physician  or  such 
group  practice.  Requires  the  ownership  or  investment  interest 
to  meet  such  other  requirements  as  the  Secretary  may  impose 
by  regulation  as  needed  to  protect  against  program  or  patient 
abuse; 

(4)  Prepaid  plans. — Services  provided  by  a  prepaid  plan  with 
a  contract  under  sections  1876  or  1833  or  a  prepaid  demonstra- 
tion project; 

(5)  Home  intravenous  drug  therapy. — Home  intravenous  drug 
therapy  services  subject  to  the  restrictions  of  section  1834(d)(3), 
as  added  by  the  Medicare  Catastrophic  Coverage  Act;  and 

(6)  Other  permissible  exceptions. — In  the  case  of  any  other  fi- 
nancial relationship  which  the  Secretary  determines,  and 
specifies  in  regulations,  does  not  pose  a  risk  of  program  or  pa- 
tient abuse. 

(c)  General  exception  relating  only  to  ownership  or  investment  pro- 
hibition for  ownership  in  publicly-traded  securities. —  Provides  an 
exception  from  the  prohibition  on  referrals  in  a  case  of  an  owner- 
ship or  investment  if  the  ownership  of  investment  securities  (in- 
cluding shares  or  bonds,  debentures,  notes  or  other  debt  instru- 
ments) were  purchased  on  terms  generally  available  to  the  public 
and  which  are  in  a  corporation  that  is:  (1)  listed  for  trading  on  the 
New  York  Stock  Exchange,  or  the  American  Stock  Exchange,  or  is 
a  national  market  system  traded  under  an  automated  interdealer 
quotation  system  operated  by  the  National  Association  for  Securi- 
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ties  Dealers,  and  (2)  had,  at  the  end  of  the  corporation's  most 
recent  fiscal  year,  total  assets  exceeding  $100,000,000. 

(d)  Additional  exceptions  related  only  to  ownership  or  investment 
prohibition  and  subject  to  reporting  and  disclosure. — 

(1)  In  general. — Provides  that  the  following  types  of  providers 
are  not  considered  to  have  an  ownership  or  investment  interest 
if  the  reporting  and  disclosure  requirements  described  below 
are  met:  (a)  disproportionate  share  hospitals  with  a  dispropor- 
tionate patient  percentage  greater  than  32  (as  defined  for  pur- 
poses of  the  prospective  payment  system  under  section  1886) 
and  hospitals  in  Puerto  Rico;  (b)  a  hospital  in  which  a  referring 
physician  is  authorized  to  perform  services  and  the  ownership 
interest  is  in  the  hospital  itself  (and  not  merely  a  subdivision 
thereof);  and  (3)  entities  which  were  substantially  in  operation 
before  March  1,  1989.  Defines  "substantially  in  operation"  to 
mean  that  the  entity  is  actually  providing  items  and  services, 
binding  contracts  for  building  or  equipment  needed  to  provide 
such  items  and  services  have  been  signed,  or  the  entity  has  re- 
ceived a  certificate  of  need  from  the  State  with  respect  to  the 
provision  of  such  items  and  services.  Provides  that  to  qualify 
for  the  exception,  the  entity  cannot  have  as  an  interested  in- 
vestor any  individual  who  was  not  an  investor  in  the  entity  as 
of  March  1,  1989. 

(2)  Reporting  requirements. — Provides  that  to  qualify  for  the 
exception  under  this  subsection,  the  entity  must  meet  the  fol- 
lowing reporting  and  disclosure  requirements:  the  entity  must 
provide  the  Secretary  with  information  concerning  the  entity's 
ownership  arrangements,  including  the  items  and  services  pro- 
vided by  the  entity,  the  names  and  the  provider  numbers  of 
the  referring  physician  investors,  and  any  other  information 
required  by  the  Secretary  to  determine  that  the  entity  is  in 
compliance  with  applicable  law.  Requires  the  information  to  be 
provided  in  the  form,  manner,  and  at  such  times  as  the  Secre- 
tary specifies.  Requires  each  physician  who  is  an  interested  in- 
vestor in  an  entity  and  who  makes  a  referral  of  a  Medicare  pa- 
tient to  the  entity,  to  disclose  to  the  patient  (in  a  form  and 
manner  specified  by  the  Secretary)  the  physician's  (or  family 
member's)  ownership  interest  in  the  entity.  Requires  that  hos- 
pitals report  information  in  accordance  with  the  uniform  hos- 
pital reporting  system  developed  under  section  4007(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1987. 

(e)  Additional  exceptions  related  only  to  ownership  or  investment 
prohibition  and  subject  to  reporting  and  disclosure  and  investment 
standards. — 

(1)  In  general. — Provides  that  the  following  are  not  consid- 
ered to  be  an  ownership  or  investment  interest  if  the  reporting 
requirements  described  above  are  met  and  if  each  of  the  invest- 
ment standards  specified  below  is  met:  (a)  any  rural  provider 
(meeting  a  specific  definition);  (b)  an  ambulatory  surgical 
center  for  services  performed  personally  by  the  referring  physi- 
cian; (c)  a  facility  providing  lithotripsy  services  for  services  per- 
formed personally  by  the  referring  physician  at  the  facility; 
and  (d)  items  and  services  (other  than  items  and  services  fur- 
nished to  inpatients)  provided  by  a  hospital  joint  venture  in 
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which  the  hospital  has  a  controlling  interest,  and  an  ownership 
interest,  of  at  least  50%  in  the  entity. 

(2)  Description  of  investment  standards. — Specifies  invest- 
ment standards  and  provides  that  the  Secretary  s  decision  as  to 
whether  these  investment  standards  have  been  met  in  any  case 
is  final,  not  subject  to  judicial  review,  and  shall  not  control,  or 
serve  as  a  precedent  in  any  other  case.  Provides  that  the  stand- 
ards are  as  follows:  (a)  investment  in  the  entity  must  be  open 
and  offered  on  the  same  terms  to  disinterested  investors  as  to 
interested  investors;  (b)  the  terms  on  which  an  investment  in- 
terest is  offered  to  an  interested  investor  are  not  related  to  the 
previous  or  expected  volume  of  referrals  from  that  investor  (or 
investor's  family)  to  the  entity;  (c)  the  investment  of  each  in- 
terested investor  must  bear  the  full  risk  of  loss  related  to  the 
investment;  (d)  the  investment  of  each  interested  investor  must 
be  paid  in  full  at  the  time  of  investment  and  may  not  be  paid 
from  funds  or  (or  borrowed  from)  the  entity  or  a  related  entity; 
(e)  the  amount  of  payment  in  return  for  the  investment  inter- 
est of  an  interested  investor  must  be  directly  proportional  to 
that  person's  capital  investment;  (f)  the  return  on  investment 
of  an  interested  investor  must  be  reasonable;  (g)  no  require- 
ment may  be  made  that  an  investor  (or  investor's  family)  make 
or  be  in  a  position  to  make  referrals  of  business  to  the  entity 
as  a  condition  of  the  investor's  continued  right  to  maintain  an 
ownership  interest;  (h)  investors  (or  investor's  family)  may  not 
be  encouraged  to  order  services  or  otherwise  refer  business  to 
the  entity  and  the  entity  may  not  collect  or  maintain  informa- 
tion on  the  volume  of  referrals  of  investors  (and  investor's 
family)  other  than  information  maintained  in  order  to  comply 
with  applicable  law;  and  (i)  the  entity  must  disclose,  in  a  form 
and  manner  satisfactory  to  the  Secretary,  to  individuals  enti- 
tled to  Medicare  and  receiving  services  at  the  entity,  the  rele- 
vant charges  for  such  services  and  the  professional  qualifica- 
tions of  the  entity  to  provide  such  services. 

(3)  Discretionary  application  of  standards.  — Authorizes  the 
Secretary  to  withdraw  the  exception  of  an  entity  covered  by 
this  provision  if  the  Secretary  finds  that  (a)  the  entity  has 
failed  to  disclose,  in  a  form  and  manner  specified  by  the  Secre- 
tary, any  circumstance  which  would  cause  the  entity  to  be  out 
of  compliance  with  any  of  the  investment  standards;  (b)  the 
entity  has  failed  to  disclose  periodically  information  relating  to 
the  entity's  compliance  with  such  standards;  or  (c)  based  on  in- 
formation in  such  a  disclosure  or  otherwise,  that  the  entity  is 
no  longer  in  compliance  with  each  of  the  standards.  The  Secre- 
tary's withdrawal  of  an  exception  would  be  final  and  not  sub- 
ject to  judicial  review.  In  the  case  of  a  withdrawal  due  to  a  fail- 
ure to  disclose  information  which,  if  disclosed,  would  result  H 
a  finding  of  noncompliance,  the  Secretary  is  required  to  ma1 
the  withdrawal  effective  as  of  the  date  of  the  failure. 

(f)  Additional  case-by-case  exceptions  related  only  to  ownership  c  * 
investment  prohibition. — 

(1)  In  general. — Authorizes  the  Secretary  to  provide  an  c  - 
ception  to  the  referral  prohibition  with  respect  to  ownership  ur 
investment  interest  if:  (a)  the  entity  demonstrates  to  the  Secre- 
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tary's  satisfaction  that  the  items  or  services  provided  by  the 
entity  would  otherwise  be  unavailable  to  the  patients  in  the 
area  to  be  served  by  the  entity,  the  items  and  services  provided 
by  the  entity  would  be  more  convenient  for  patients  (defined 
by  regulations  based  upon  a  reduction  in  travel  time  to  the 
entity  by  at  least  30  minutes  for  at  least  75%  of  the  patients, 
taking  into  account  such  factors  as  seasonal  weather  condi- 
tions), or  the  items  and  services  provided  by  the  entity  would 
be  provided  at  a  substantially  lower  per  unit  charge  and  at  a 
substantially  lower  cost  overall  to  Medicare  than  any  similar 
item  or  service  in  the  area  served  by  the  entity;  and  (b)  the 
entity  applies  to  the  Secretary  for  approval  of  the  exception, 
the  reporting  and  disclosure  requirements  are  met,  the  Secre- 
tary determines  that  the  investment  standards  are  met,  and 
there  are  no  new  interested  investors  in  the  entity  on  or  after 
the  date  of  approval  of  the  application- 

(2)  Discretionary  application  of  conditions. — Provides  that 
the  Secretary's  decision  regarding  the  exception  above  shall  be 
final  and  not  subject  to  judicial  review.  Provides  that  such  a 
decision  in  one  case  shall  not  control  or  serve  as  a  precedent  in 
any  other  case. 

(3)  Fees. — Authorizes  the  Secretary  to  require,  as  a  condition 
of  approval  of  an  exception,  payment  of  a  reasonable  fee  to 
cover  the  necessary  costs  of  processing  and  reviewing  the  ex- 
ception. 

(g)  Exceptions  relating  to  other  compensation  arrangements. — Pro- 
vides that  referrals  are  not  prohibited  for  the  following  compensa- 
tion arrangements: 

(1)  Rental  of  office  space. — Provides  that  payments  made  for 
rental  or  lease  of  space  are  not  prohibited  compensation  ar- 
rangements if:  (a)  there  is  a  written  agreement  specifying  the 
space  covered  by  the  agreement  and  dedicated  for  the  use  of 
the  lessee;  (b)  provides  for  at  least  one  year  rental  or  lease;  (c) 
provides  for  payment  on  a  periodic  basis  of  an  amount  consist- 
ent with  fair  market  value;  (d)  provides  for  an  amount  of  ag- 
gregate payments  that  does  not  vary  based  on  the  volume  or 
value  of  any  referrals  of  business  between  the  parties;  and  (e) 
would  be  considered  to  be  commercially  reasonable  even  if  no 
referrals  were  made  between  the  parties.  Requires  that  in  the 
case  of  rental  or  lease  of  office  space  in  which  a  physician  who 
is  an  interested  investor  (or  an  interested  investor  who  is  an 
immediate  family  member  of  the  physician)  has  an  ownership 
interest,  the  office  space  is  in  the  same  building  as  the  building 
in  which  the  physician  (or  group  practice  of  which  the  physi- 
cian is  a  member)  has  a  practice.  Requires  the  arrangement  to 
meet  other  requirements  the  Secretary  may  impose  by  regula- 
tion as  needed  to  protect  against  program  or  patient  abuse. 

(2)  Employment  and  service  arrangements  with  hospitals. — 
Provides  that  an  arrangement  between  a  hospital  and  an  inter- 
ested investor  for  the  employment  of  the  interested  investor  or 
for  the  provision  of  administrative  services  and  personnel  is 
not  a  prohibited  compensation  arrangement  if:  (a)  the  arrange- 
ment is  for  identifiable  services;  (b)  the  amount  of  remunera- 
tion under  the  arrangement  is  consistent  with  the  fair  market 
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value  of  the  services,  and  is  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value  of  any  referrals  by  the 
physician;  (c)  the  remuneration  is  provided  pursuant  to  an 
agreement  which  would  be  considered  to  be  commercially  rea- 
sonable even  if  no  referrals  were  made  to  the  hospital;  and  (d) 
the  arrangement  meets  other  requirements  the  Secretary  may 
impose  by  regulation  as  needed  to  protect  against  program  or 
patient  abuse. 

(3)  Other  administrative  serv ices.  —Provides  that  remunera- 
tion from  an  entity  (other  than  a  hospital)  is  not  considered  a 
prohibited  compensation  arrangement  if  the  arrangement  is: 

(a)  for  specific  identifiable  services  as  the  medical  director  or 
as  a  member  of  a  medical  advisory  board  at  the  entity  required 
under  Medicare  law;  (b)  for  specific  identifiable  physicians' 
services  to  be  furnished  to  an  individual  receiving  hospice  care 
if  payment  for  such  services  may  be  made  under  Medicare  as 
hospice  care;  or  (c)  for  specific  identifiable  administrative  serv- 
ices (other  than  direct  patient  care  services)  but  only  under  ex- 
ceptional circumstances  specified  by  the  Secretary  in  regula- 
tions. Requires,  in  addition,  that  the  requirements  specified 
above  (relating  to  employment  and  service  arrangements)  are 
met  with  respect  to  the  entity  in  the  same  manner  as  they 
apply  to  a  hospital,  and  that  the  arrangement  meets  other  re- 
quirements the  Secretary  may  impose  by  regulation  as  needed 
to  protect  against  program  or  patient  abuse. 

(4)  Physician  recruitment — Provides  that  remuneration 
which  is  provided  by  a  hospital  to  a  physician  to  induce  the 
physician  to  relocate  to  the  area  served  by  the  hospital  to 
become  a  member  of  the  hospital's  medical  staff  is  not  consid- 
ered a  prohibited  compensation  arrangement  if:  (a)  the  physi- 
cian is  not  required  to  refer  patients  to  the  hospital;  (b)  the 
amount  of  the  remuneration  under  the  arrangement  is  not  de- 
termined in  a  manner  that  takes  into  account  the  volume  or 
value  of  any  referrals  by  the  referring  physicians;  and  (c)  the 
arrangement  meets  other  requirements  the  Secretary  may 
impose  by  regulation  as  needed  to  protect  against  program  or 
patient  abuse. 

(5)  Isolated  transactions.— Provides  that  isolated  financial 
transactions,  such  as  a  one-time  sale  of  property,  are  not  con- 
sidered prohibited  compensation  arrangements  if:  (a)  the  re- 
quirements specified  in  subsection  (2)  with  respect  to  employ- 
ment and  service  arrangements  are  met  with  respect  to  the 
entity  in  the  same  manner  as  they  apply  to  the  hospital;  and 

(b)  the  transaction  meets  other  requirements  the  Secretary 
may  impose  by  regulation  as  needed  to  protect  against  pro- 
gram or  patient  abuse. 

(6)  Salaried  physicians  in  a  group  practice.  — Provides  that  a 
compensation  arrangement  involving  payment  by  a  group 
practice  of  the  salary  of  a  physician  member  of  the  practice  is 
not  a  prohibited  compensation  arrangement. 

(h)  Sanctions.— 

(1)  Denial  of  payment. — Prohibits  Medicare  payments  for  an 
item  or  service  which  is  provided  pursuant  to  a  prohibited  re- 
ferral. 
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(2)  Requiring  refunds  for  certain  claims. — Requires  a  person 
who  collects  money  billed  for  a  service  provided  pursuant  to  a 
prohibited  referral  to  refund  that  money  on  a  timely  basis  to 
the  individual,  and  shall  be  liable  to  the  individual  for  any 
amounts  so  collected. 

(c)  Civil  money  penalty  and  exclusion  for  improper  claims. — 
Provides  for  a  civil  money  penalty  and  exclusion  from  Medi- 
care for  any  person  who  presents  or  causes  to  be  presented  a 
bill  or  claim  for  an  item  or  service  that  such  person  knows  or 
should  know  was  provided  pursuant  to  a  prohibited  referral,  or 
who  has  not  refunded  that  payment.  Provides  that  the  civil 
money  penalty  be  not  more  than  $15,000  for  each  such  item  or 
service  provided  pursuant  to  a  prohibited  referral  plus  an 
amount  equal  to  twice  the  amount  billed  for  the  item  or  serv- 
ice. Authorizes  the  Secretary  to  make  a  determination  in  the 
same  proceeding  to  exclude  the  person  from  Medicare  partici- 
pation and  to  direct  the  appropriate  State  agency  to  exclude 
the  person  from  participation  in  any  State  health  care  pro- 
gram. Provides  for  the  Secretary  to  follow  the  same  due  proc- 
ess as  specified  in  Section  1128A  of  the  Social  Security  Act. 

(4)  Civil  money  penalty  and  exclusion  for  circumvention 
schemes. — Provides  for  civil  money  penalties  in  cases  where  a 
physician  or  other  entity  enters  into  an  arrangement  or 
scheme  (such  as  a  cross-referral  arrangement)  which  the  physi- 
cian or  entity  knows  or  should  know  has  as  its  principal  pur- 
pose assuring  referrals  which,  if  they  had  been  directly  made, 
would  be  in  violation  of  the  prohibition  on  referrals.  Limits  the 
civil  money  penalty  to  not  more  than  $100,000  for  each  ar- 
rangement or  scheme,  plus  an  amount  equal  to  twice  the 
amount  billed  for  the  item  or  service.  Authorizes  the  Secretary 
to  make  a  determination  in  the  same  proceeding  to  exclude  the 
person  from  Medicare  participation  and  to  direct  the  appropri- 
ate State  agency  to  exclude  the  person  from  participation  in 
any  State  health  care  program.  Provides  for  the  Secretary  to 
follow  the  same  due  process  procedures  as  specified  in  Section 
1128A  of  the  Social  Security  Act. 

(5)  Failure  to  disclose  information. — Provides  that  any 
person  who  is  required,  but  fails  to  meet  a  reporting  require- 
ment (specified  above)  or  who  knows  or  should  know  that  a  dis- 
closure of  any  circumstance  is  required  to  be  made  to  the  Sec- 
retary and  who  fails  to  disclose,  or  causes  the  failure  of  such 
disclosure,  is  subject  to  a  civil  money  penalty  of  not  more  than 
$10,000  for  each  day  for  which  disclosure  is  required  to  have 
been  made. 

(i)  Definitions. — (1)  Defines  "compensation  arrangment"  to 
mean  any  arrangement  involving  any  remuneration  between  a 
physician  (or  immediate  family  member)  and  an  entity. 

(2)  Defines  "remuneration"  to  include  any  remuneration,  directly 
or  indirectly,  overtly  or  covertly,  in  cash  or  in  kind. 

(3)  Provides  that  an  individual  is  considered  to  be  "employed"  or 
"an  employee"  of  any  entity  if  the  individual  would  be  considered 
to  be  an  employee  of  the  entity  under  the  usual  common  law  appli- 
cable in  determining  the  employer-employee  relationship  (as  ap- 
plied under  a  specific  section  of  the  Internal  Revenue  Code.) 
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(4)  Defines  "fair  market  value"  as  the  value  in  arms  length 
transactions,  consistent  with  the  general  market  value,  and,  with 
respect  to  rentals  or  leases,  the  value  of  rental  property  for  general 
commercial  purposes  (not  taking  into  account  its  intended  use)  and, 
in  the  case  of  a  lease  of  space,  not  adjusted  to  reflect  the  additional 
value  the  prospective  lessee  or  lessor  would  attribute  to  the  prox- 
imity or  convenience  to  the  lessor  where  the  lessor  is  a  potential 
source  of  patient  referrals  to  the  lessee. 

(5)  Defines  "group  practice"  to  mean  a  group  of  two  or  more  phy- 
sicians legally  organized  as  a  partnership,  professional  corporation, 
foundation,  not-for-profit  corporation,  faculty  practice  plan,  or  simi- 
lar association:  (a)  in  which  each  physician  who  is  a  member  of  the 
group  provides  substantially  the  full  range  of  services  which  the 
physician  routinely  provides  through  the  joint  use  of  shared  office 
space,  facilities,  equipment  and  personnel;  (b)  for  which  substan- 
tially all  of  the  services  of  the  physicians  who  are  members  of  the 
group  are  provided  through  the  group  and  are  billed  in  the  name 
of  the  group  and  amounts  so  received  are  treated  as  receipts  of  the 
group;  (c)  in  which  the  overhead  expenses  of  and  the  income  from 
the  practice  are  distributed  in  accordance  with  methods  previously 
determined  by  members  of  the  group;  and  (d)  which  meets  such 
other  standards  as  the  Secretary  may  impose  by  regulation.  Pro- 
vides for  an  exception  in  the  case  of  a  faculty  practice  plan  associ- 
ated with  a  hospital  with  an  approval  medical  residency  training 
program  in  which  physician  members  may  provide  a  variety  of  dif- 
ferent speciality  services  and  provide  professional  services  both 
within  and  outside  the  group. 

(6)  Defines  "interested  investor"  to  mean,  with  respect  to  an 
entity,  an  investor  who  is  in  a  position  to  make  or  to  influence  re- 
ferrals or  business  to  the  entity  (or  is  an  immediate  family  member 
of  the  investor).  "Disinterested  investor"  means  an  investor  other 
than  an  interested  investor. 

(7)  Provides  that  except  as  specified  under  subsection  (8)  below, 
the  following  constitutes  a  "referral"  by  a  "referring  physician:"  (a) 
the  prescription  of  a  Medicare  covered  out-patient  drug  by  a  physi- 
cian, but  only  if  the  physician  directs  the  patient  to  the  specific 
pharmacy,  home  intravenous  drug  therapy  provider,  or  other 
entity  dispensing  the  drug;  (b)  in  the  case  of  an  item  or  service 
which  is  required  by  law  to  be  provided  by  or  under  the  supervi- 
sion of  a  physician,  the  request  by  a  physician  for  the  item  or  serv- 
ice, including  the  request  by  a  physician  for  a  consultation  with  an- 
other physician  (and  any  test  or  procedure  ordered  by,  or  to  be  per- 
formed by,  or  under  the  supervision  of,  that  other  physician);  and 
(c)  the  request  or  establishment  of  a  plan  of  care  by  a  physician  for 
the  provision  of  the  item  or  services. 

(8)  Clarifies  that  the  following  does  not  constitute  a  "referral"  by 
a  "referring  physician":  (a)  a  request  by  a  physician  for  physicians' 
services  consisting  solely  of  professional  services  to  be  furnished 
personally  by  that  physician  (or  under  the  physician's  personal  su- 
pervision); (b)  a  request  by  a  radiologist  for  diagnostic  imaging 
services,  by  a  physician  specializing  in  the  provision  of  radiation 
therapy  services  for  such  services,  or  by  a  pathologist  for  diagnostic 
clinical  laboratory  tests  and  pathological  examination  services,  if 
such  services  are  furnished  by  (or  under  the  supervision  of)  such  a 
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physician  pursuant  to  a  consultation  requested  by  another  physi- 
cian; (c)  a  referral  by  a  physician  to  a  specialized  cancer  treatment 
pharmacy,  if  the  pharmacy  is  engaged  in  the  specific  practice  of 
providing  chemotherapy  treatment  to  diagnosed  cancer  patients 
and  is  not  engaged  in  distributing  general  pharmaceuticals  to  the 
public;  and  (d)  a  referral  by  a  physician  to  a  freestanding  or  hospi- 
tal based  renal  dialysis  facility  in  conjunction  with  a  renal  dialysis 
procedure  performed  under  the  direction  of  the  physician  at  the  fa- 
cility. 

(j)  Requiring  requests  for  payment  to  include  information  on  refer- 
ring physician. — 

(1)  Requires  that  each  request  for  payment,  or  bill  submitted, 
for  an  item  or  service  (other  than  physicians'  services)  fur- 
nished by  an  entity  for  which  Medicare  Part  B  payment  may 
be  made,  and  for  which  the  entity  knows  or  has  reason  to  be- 
lieve there  has  been  a  referral  by  a  referring  physician  (as  de- 
fined under  new  section  1877)  include  the  name  and  provider 
number  for  the  referring  physician  and  indicate  whether  or 
not  the  referring  physician  is  an  interested  investor. 

(2)  Provides  that  Medicare  payment  may  be  denied  in  the 
case  of  a  request  for  payment  for  an  item  or  service  furnished 
by  an  entity  under  assignment  and  for  which  information  on  a 
referring  physician  is  required  but  is  not  provided.  K 

(3)  Provides  that  in  the  case  of  a  request  for  payment  that  is 
not  submitted  on  an  assignment-related  basis  and  for  which  in- 
formation on  a  referring  physician  is  required  but  not  provid- 
ed, if  the  entity  knowingly  and  willfully  fails  to  provide  such 
information  promptly,  the  entity  may  be  subject  to  a  civil 
money  penalty  in  an  amount  not  to  exceed  $2,000.  Provides 
that,  if  after  being  notified  by  the  Secretary,  the  entity  know- 
ingly, willfully,  and  in  repeated  cases  fails  to  provide  the  infor- 
mation, the  entity  may  be  subject  to  exclusion  from  participa- 
tion in  programs  under  the  Social  Security  Act  for  up  to  5 
years,  in  accordance  with  specified  procedures  of  section  1128 
of  the  Social  Security  Act  providing  for  Medicare  exclusions. 
Provides  that  specified  sections  of  1128A  of  the  Act  apply  to 
civil  money  penalties  authorized  under  this  section  in  the  same 
way  as  they  apply  in  cases  of  false  claims  and  other  violations 
under  section  1128A(a). 

(k)  GAO  study  of  hospital  ownership  and  hospital  joint  ven- 
tures.— Requires  the  GAO  to  conduct  a  study  of  the  ownership  of 
hospitals  by  referring  physicians  and  of  joint  ventures  between  hos- 
pitals and  referring  physicians.  Requires  the  study  to  investigate: 
(1)  the  types  of  ownership  arrangements  and  types  of  services  of- 
fered under  such  arrangements,  (2)  the  returns  generally  earned  by 
physician  investors  in  such  arrangements,  (3)  the  effect  of  such  ar- 
rangements of  hospital  admissions  overall  and  in  the  communities 
served,  other  hospitals  in  the  communities  served,  the  utilization  of 
services  by  Medicare  beneficiaries,  and  Medicare  expenditures,  and 
(4)  the  effect  of  such  arrangements  on  independent  providers  of 
services.  Requires  the  GAO  report  to  Congress  on  the  results  of  the 
study  by  May  15,  1990. 
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Effective  date 

Applies  with  respect  to  referrals  made  on  or  after  180  days  after 
enactment.  Provides  that  the  Secretary  publish  final  regulations  no 
later  than  180  days  after  enactment.  With  respect  to  compensation 
arrangements  that  were  entered  into  and  became  legally  binding 
before  March  1,  1989,  effective  for  referrals  two  years  after  the 
date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Prohibition  of  certain  financial  arrangements  between  refer- 
ring physicians  and  providers  of  certain  Medicare  covered  items  and 
services. — The  conference  agreement  includes  the  House  provision, 
with  an  amendment.  The  prohibition  of  certain  financial  arrange- 
ments applies  to  clinical  laboratory  services  with  specific  excep- 
tions described  below.  An  entity  is  prohibited  from  presenting,  or 
causing  to  be  presented,  a  Medicare  claim  or  bill  to  an  individual, 
third  party  payer,  or  other  entity  for  clinical  laboratory  services 
furnished  pursuant  to  a  prohibited  referral. 

(b)  General  exceptions  to  both  ownership  and  compensation  ar- 
rangement prohibitions. — The  conference  agreement  includes  the 
House  provision,  with  modifications.  It  deletes  the  provision  relat- 
ing to  services  of  practitioners  employed  by  physicians.  The  confer- 
ence agreement  also  changes  the  provision  relating  to  in-offlce  an- 
cillary services.  The  prohibition  on  referrals  is  effective  January  1, 
1992. 

Under  the  agreement,  the  prohibition  on  referrals  to  an  entity 
for  the  furnishing  of  clinical  laboratory  services  does  not  apply  in 
cases  of  services  that  are  furnished:  (1)  personally  by  the  referring 
physician,  personally  by  a  physician  who  is  a  member  of  the  same 
group  practice  as  the  referring  physician,  or  personally  by  individ- 
uals who  are  employed  by  such  physician  or  group  practice  and 
who  are  personally  supervised  by  the  physician  or  by  another  phy- 
sician in  the  group  practice,  and  (2)  in  a  building  in  which  the  re- 
ferring physician  (or  another  physician  who  is  a  member  of  the 
same  group  practice)  furnishes  physicians'  services  unrelated  to  the 
furnishing  of  clinical  laboratory  services,  or  in  the  case  of  a  refer- 
ring physician  who  is  a  member  of  a  group  practice,  in  another 
building  which  is  used  by  the  group  practice  for  the  centralized 
provision  of  the  group's  clinical  laboratory  services,  and  that  are 
billed  by  the  physician  performing  or  supervising  the  services,  by  a 
group  practice  of  which  such  physician  is  a  member,  or  by  an 
entity  that  is  wholly  owned  by  such  physician  or  such  group  prac- 
tice, if  the  ownership  or  investment  interest  in  such  services  meets 
such  other  requirements  as  the  Secretary  may  impose  by  regula- 
tion as  needed  to  protect  against  program  or  patient  abuse.  The 
conferees  intend  this  exception  to  apply  to  a  group  practice  which 
has  set  up  its  own  central  building  to  perform  ancillary  services  for 
members  of  the  group  practice. 

The  conference  agreement  also  eliminates  the  exception  for 
home  intravenous  drug  therapy  services. 
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(c)  General  exception  relating  only  to  ownership  or  investment  pro- 
hibition for  ownership  and  publicly-traded  securities. — The  confer- 
ence agreement  includes  the  House  provision. 

(d)  Additional  exceptions  related  only  to  ownership  or  investment 
prohibition  and  subject  to  reporting  and  disclosure. — The  confer- 
ence agreement  includes  the  House  provision,  with  modifications 
and  an  amendment.  Under  the  general  exceptions,  excepts  all  clini- 
cal laboratory  services  provided  by  Puerto  Rican  hosptials.  Excepts 
clinical  laboratory  services  if  the  laboratory  furnishing  the  services 
is  in  a  rural  area  [as  defined  in  section  1886(d)(2)(D)].  Applies  the 
exceptions  to  hospital  ownership  in  the  case  of  clinical  laboratory 
services  provided  by  a  hospital.  Eliminates  the  provision  excepting 
entities  in  operation  before  March  1,  1989. 

The  conference  agreement  also  replaces  the  reporting  and  disclo- 
sure requirements  required  to  qualify  for  the  general  exception 
under  this  subsection  with  a  provision  requiring  each  entity  provid- 
ing covered  items  and  services  for  which  Medicare  payment  may  be 
made  to  provide  the  Secretary  with  information  concerning  the  en- 
tity's ownership  arrangements,  including  the  covered  items  and 
services  provided  by  the  entity,  and  the  names  and  all  of  the  Medi- 
care provider  numbers  of  the  physicians  who  are  interested  inves- 
tors or  who  are  immediate  relatives  of  interested  investors.  The 
agreement  requires  this  information  to  be  provided  in  such  form, 
manner,  and  at  such  times  as  the  Secretary  specifies.  It  requires 
that  the  information  first  be  provided  not  later  then  one  year  after 
the  date  of  enactment  of  this  section. 

(e)  Additional  exceptions  related  only  to  ownership  or  investment 
prohibition  and  subject  to  reporting  and  disclosure  and  investment 
standards. — No  provision. 

(f)  Additional  case-by-case  exceptions  related  only  to  ownership  or 
investment  prohibition. — No  provision. 

(g)  Exceptions  relating  to  other  compensation  arrangements. — The 
conference  agreement  includes  the  House  provision,  with  amend- 
ments. Under  "  employment  and  service  arrangements  with  hosp- 
tials," the  agreement  deletes  personnel.  Under  "other  administra- 
tive services"  it  adds  that  referrals  are  not  prohibited  for  a  com- 
pensation arrangement  if  the  arrangement  is  for  specific  physi- 
cians' services  furnished  to  a  nonprofit  blood  center. 

(h)  Sanctions. — The  conference  agreement  includes  the  House 
provision,  with  modifications.  It  provides  that  no  Medicare  pay- 
ment may  be  made  for  a  clinical  laboratory  service  which  is  provid- 
ed pursuant  to  a  prohibited  referral.  Replaces  the  provision  relat- 
ing to  "failure  to  disclose  information"  with  a  provision  that  any 
person  who  is  required,  but  fails,  to  meet  a  reporting  requirement 
described  above  (see  the  reporting  requirement  described  in  (g) 
above)  is  subject  to  a  civil  money  penalty  of  not  more  than  $10,000 
for  each  day  for  which  reporting  is  required  to  have  been  made. 

(i)  Definitions. — The  conference  agreement  includes  the  House 
provision,  with  modifications:  Under  the  definition  for  "referral;  re- 
ferring physician,"  it  limits  the  definition  to  the  case  of  a  clinical 
laboratory  services  and  deletes  the  section  on  prescriptions.  Under 
"other  items,"  the  agreement  limits  the  definition  to  a  plan  of  care 
by  a  physician  which  includes  the  provision  of  the  clinical  laborato- 
ry service.  Changes  the  "clarification  respecting  certain  services  in- 


855 


tegral  to  a  consultation"  to  say  that  a  request  by  a  pathologist  for 
clinical  diagnostic  laboratory  tests  and  pathological  examination 
services,  if  such  services  are  furnished  by  for  under  the  supervision 
of)  such  pathologist  pursuant  to  a  consultation  requested  by  an- 
other physician  does  not  constitute  a  ' 'referral"  by  a  "referring 
physician."  The  conference  agreement  deletes  a  request  by  a  physi- 
cian specializing  in  the  provision  of  radiation  therapy  services  for 
such  services,  and  deletes  provisions  relating  to  specialized  cancer 
treatment  pharmacies,  and  renal  dialysis  providers. 

Q)  Requiring  requests  for  payment  to  include  information  on  refer- 
ring physicians. — The  conference  agreement  includes  the  House 
provision  with  an  amendment  providing  that  each  request  for  pay- 
ment or  bill  submitted  for  an  item  of  service  striking  (including 
physicians'  services)  must  include  the  required  information. 

(k)  GAO  study  of  hospital  ownership  and  hospital  joint  ven- 
tures.— The  conference  agreement  includes  the  House  provision, 
with  modifications  and  an  amendment.  Requires  GAO  to  conduct  a 
study  of  ownership  of  hospitals  and  other  Medicare  providers  by  re- 
ferring physicians.  Requires  the  study  to  investigate;  (1)  the  types 
of  such  ownership  arrangements  and  types  of  services  offered 
under  such  arrangements;  (2)  the  returns  generally  earned  by  phy- 
sician investors  in  such  arrangements;  (3)  the  effect  of  such  ar- 
rangements on  the  utilization  of  items  and  services  by  Medicare 
beneficiaries,  Medicare  expenditures,  and  other  entities  providing 
items  and  services  in  the  communities  served;  (4)  the  effect  of  such 
arrangements  on  independent  providers  of  similar  services;  and  (bj 
the  effect  on  the  provision  of  in-office  clinical  laboratory  services  of 
the  limitation  on  payment  for  the  referrals  contained  in  this  sec- 
tion. Requires  GAO  to  report  to  Congress  no  later  than  February  1, 
1991  on  the  results  of  the  study. 

The  Conference  Agreement  also  adds  a  requirement  that  the  Sec- 
retary submit  to  Congress  and  the  Comptroller  General,  not  later 
than  90  days  after  the  end  of  each  calendar  quarter,  a  report  which 
provides  a  statistical  profile  (by  State  and  type  of  item  or  service; 
comparing  utilization  of  items  and  services  by  Medicare  benefici- 
aries served  by  entities  in  which  the  referring  physician  has  a 
direct  or  indirect  financial  interest,  and  by  Medicare  beneficiaries 
served  by  other  entities. 

The  conferees  wish  to  make  clear  that  if  the  report  by  the  GAO 
finds  that  referring  physician  ownership  of  hospitals  and  other  pro- 
viders of  Medicare  items  or  services  or  ownership  interest  in  such 
entities  by  referring  physicians  leads  to  inappropriate  use  of  serv- 
ices or  inappropriately  alters  admission  or  utilization  patterns  in 
favor  of  entities  or  services  in  which  physicians  have  an  ownership 
interest,  it  would  be  the  intent  of  the  relevant  Committees  to  con- 
sider legislation  banning  referrals  at  the  earliest  possible  date.  In- 
vestors in  entities  should  take  this  possibility  into  account  prior  to 
investing  in  such  arrangements. 

(I)  Requiring  carriers  to  monitor  and  report  overutilization. — No 
provision.  . 

(m)  Restriction  of  payment  to  referring  laboratory. — No  provision. 

The  Conference  Agreement  provides  that  the  reporting  require- 
ment is  effective  October  1,  1990.  All  other  requirements  of  the  sec- 
tion are  effective  with  respect  to  referrals  made  on  or  after  Janu- 
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ary  1,  1991.  The  Conference  Agreement  requires  the  Secretary  to 
publish  final  regulations  to  carry  out  section  1877  no  later  than  Oc- 
tober 1,  1990. 

The  conferees  wish  to  clarify  that  any  prohibition,  exemption,  or 
exception  authorized  under  this  provision  in  no  way  alters  Cor  re- 
flects on;  the  scope  and  application  of  the  anti-kickback  provisions 
in  section  1128B  of  the  Social  Security  Act.  The  conferees  do  not 
intend  that  this  provision  should  be  construed  as  affecting,  or  in 
any  way  interfering,  with  the  efforts  of  the  Inspector  General  to 
enforce  current  law,  such  as  cases  described  in  the  recent  Fraud 
Alert  issued  by  the  Inspector  General.  In  particular,  entities  which 
would  be  eligible  for  a  specific  exemption  would  be  subject  to  all  of 
the  provisions  of  current  law. 

7.  Payments  for  Direct  Graduate  Medical  Education 
Section  4044  of  the  House  bill. 
Present  law 

Hospitals  currently  receive  payments  for  the  direct  costs  of  grad- 
uate medical  education,  which  include  salaries  and  fringe  benefits 
of  residents,  faculty  and  support  staff,  as  well  as  approved  over- 
head expenses.  The  payment  amount  is  determined  on  the  basis  of 
hospital  specific  costs  incurred  per  full  time  equivalent  (PTE)  resi- 
dent. The  FTE  resident  amount  is  determined  by  fully  counting 
(1.0)  the  number  of  residents  who  are  in  their  initial  residency 
period  (the  minimum  number  of  years  of  formal  training  necessary 
to  satisfy  the  requirements  for  initial  board  eligibility  plus  one 
year j,  and  by  counting  residents  not  in  the  initial  residency  period 
as  one-half  CO. 5)  FTE. 

House  bill 

Requires  the  Secretary  to  count  primary  care  residents  as  1.25 
FTE  and  primary  care  specialty  residents  as  1.10  FTE.  Defines  a 
primary  care  resident  as  a  resident  in  family  medicine,  general  in- 
ternal medicine,  or  general  pediatrics,  and  a  primary  care  specialty 
resident  as  a  resident  in  internal  medicine  or  pediatrics. 

Requires  the  Secretary  to  establish  a  national  payment  limit  for 
each  residency  year  beginning  on  or  after  July  1,  1990.  When  ap- 
plied to  all  hospitals  with  graduate  medical  education  programs, 
the  national  payment  limit  would  result  in  an  estimated  aggregate 
reduction  in  payments  in  the  residency  year  equal  to  the  additional 
expenditures  resulting  from  the  new  (greater  than  1.0)  weighting 
factors  for  primary  care  residents  and  primary  care  specialty  resi- 
dents. 

Requires  the  Secretary  to  estimate  for  each  hospital  a  "primary 
care  coefficient"  equal  to  the  number  of  FTE  residents  fusing  the 
weighting  factorsj  expected  in  the  hospital  in  the  residency  year  di- 
vided by  the  total  number  of  FTE  residents  (determined  without 
the  weighting  factorsj  expected  in  the  hospital  in  a  residency  year. 
The  limit  on  the  approved  FTE  resident  amount  for  a  hospital  is 
then  determined  as  the  product  of  the  national  payment  limit  and 
the  primary  care  coefficient  for  the  hospital  for  the  residency  year. 
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Effective  date 

Applies  to  residency  years  beginning  on  or  after  July  1,  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

8.  Peer  Review  Organizations 
Section  10158  (a)  and  (b)  and  4042  of  House  bill. 
Present  law 

(a)  Peer  review  of  non-physician  services. — Utilization  and  Quality 
Review  Control  Peer  Review  Organizations  (PROs)  are  entities  that 
contract  with  the  Medicare  program  to  review  the  services  provid- 
ed to  Medicare  patients  to  assure  that  services  are  medically  neces- 
sary, provided  in  the  appropriate  setting,  and  meet  professionally 
recognized  standards  of  quality  health  care.  Each  PRO  has  a  medi- 
cal director,  and  a  staff  of  nurse  reviewers,  data  technicians  and 
general  support  staff.  In  addition,  each  PRO  has  a  board  of  direc- 
tors, comprised  of  representatives  from  State  medical  societies,  hos- 
pital associations  and  State  medical  specialty  societies  as  well  as  a 
consumer  representative.  Finally,  each  PRO  has  a  group  of  advi- 
sors who  are  consulted  on  cases  on  which  there  is  a  question  re- 
garding the  nurse  reviewer's  decision.  Only  physicians  can  make 
initial  determinations  about  services  furnished  or  proposed  to  be 
furnished  by  another  physician.  However,  nonphysician  health  care 
practitioners  must  be  consulted  before  making  a  determination  on 
a  case  involving  the  services  provided  by  a  nonphysician  health 
care  provider  (e.g.,  services  provided  by  a  physical  therapist). 

(b)  Provider  and  practitioner  right  to  reconsideration  of  PRO  de- 
termination before  notice  to  beneficiary. — In  reviewing  the  services 
provided  to  Medicare  beneficiaries,  a  PRO  may  identify  that  care 
to  be  unreasonable  or  unnecessary,  provided  in  an  inappropriate 
setting  or  of  substandard  quality.  After  making  such  a  finding,  the 
PRO  issues  a  preliminary  notice  to  the  physician  or  provider  of 
such  determination.  The  PRO  is  then  required  to  give  the  physi- 
cian or  provider  an  opportunity  for  discussion  and  review  of  the 
proposed  determination.  If  the  PRO  still  disagrees  with  the  physi- 
cian or  provider,  it  issues  a  formal  notification  to  the  physician  or 
provider;  such  notification  is  also  sent  to  fiscal  intermediaries,  car- 
riers and  the  patient,  and  payment  for  service  is  denied.  If  recon- 
sideration is  requested,  the  PRO  must  complete  the  reconsideration 
within  a  specified  time.  Where  the  reconsideration  is  adverse  to  the 
beneficiary,  and  where  the  matter  in  controversy  is  $200  or  more, 
the  beneficiary  is  entitled  to  a  hearing  by  the  Secretary.  Where  the 
amount  in  controversy  is  $2,000  or  more,  the  beneficiary  is  entitled 
to  judicial  review  of  the  Secretary's  final  decision.  Physicians  and 
providers  cannot  appeal  such  a  reconsideration. 

(c)  Clarification  of  willing  and  able  test  for  physician  sanctions. — 
If,  after  reasonable  notice  and  opportunity  for  discussion  with  the 
practitioner  or  person  concerned,  a  PRO  determines  that  the  prac- 
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titioner  or  person  has  failed  in  a  substantial  number  of  cases  sub- 
stantially to  provide  services  that  are  necessary,  appropriate  and  of 
a  quality  that  meets  professionally  recognized  standards  of  care,  or 
if  said  practitioner  or  person  grossly  and  flagrantly  violates  any  of 
those  obligations  in  one  or  more  instances,  the  PRO  must  submit  a 
report  and  recommendations  to  the  Secretary.  If  the  Secretary 
agrees  with  the  PRO's  determination,  and  determines  that  the 
practitioner  or  person  has  demonstrated  an  unwillingness  or  a  lack 
of  ability  substantially  to  comply  with  the  above  obligations,  the 
Secretary  (in  addition  to  any  other  sanction  provided  under  the 
law)  may  exclude  (permanently  or  temporarily)  that  person  from 
eligibility  to  provide  services  under  Medicare.  Practitioners  or  per- 
sons who  are  dissatisfied  with  a  determination  made  by  the  Secre- 
tary are  entitled  to  reasonable  notice  and  opportunity  for  a  hear- 
ing, and  judicial  review  of  the  Secretary's  final  decision. 

(d)  Increase  in  population  threshold  for  preexclusion  hearing. — 
Before  the  Secretary  can  exclude  a  provider  or  practitioner  located 
in  a  rural  health  manpower  shortage  area  or  in  a  county  with  a 
population  less  than  70,000  from  Medicare  for  failure  to  meet  the 
specified  obligations,  the  provider  or  practitioner  is  entitled  to  a 
hearing  before  an  administrative  law  judge  respecting  whether  the 
provider  or  practitioner  should  be  able  to  continue  providing  serv- 
ices to  Medicare  beneficiaries,  pending  completion  of  the  adminis- 
trative review  procedure  as  specified  in  the  law.  If  the  judge  deter- 
mines that  the  provider  or  practitioner  does  not  pose  a  serious  risk 
to  Medicare  beneficiaries  if  permitted  to  continue  providing  them 
services,  the  Secretary  cannot  effect  the  Medicare  exclusion  until 
the  provider  or  practitioner  has  been  provided  with  reasonable 
notice  and  an  opportunity  for  an  administrative  hearing. 

(e)  Increase  in  civil  monetary  penalties. — The  Secretary  may  re- 
quire the  payment  of  civil  money  penalties  in  lieu  of  program  ex- 
clusion in  cases  where  the  practitioner  or  person  has  provided 
health  care  services  which  were  medically  improper  or  unneces- 
sary. The  amount  is  limited  to  the  actual  or  estimated  cost  of  the 
medically  improper  or  unnecessary  services. 

House  bill 

(a)  Peer  review  of  non-physician  services 

Section  10158(a). — Amends  the  Social  Security  Act  relating  to 
functions  of  Peer  Review  Organizations  to  require  that  PROs  estab- 
lish procedures  for  the  involvement  of  health  care  practitioners 
who  are  not  doctors  of  medicine  in  the  review  of  services  provided 
by  members  of  their  profession. 

Section  4042. — No  provision. 

Effective  date 

Applies  to  contracts  entered  into  after  enactment. 

(b)  Provider  and  practitioner  right  to  reconsideration  of  PRO 

determination  before  notice  to  beneficiary 

Section  10158(b). — Amends  section  1154  of  the  Social  Security  Act 
relating  to  functions  of  Peer  Review  Organizations  to  require 
PROs,  in  the  case  of  payment  denials  for  poor  quality  of  care,  to 
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provide  the  physician  or  provider  a  reconsideration  of  the  formal 
determination  before  notice  is  sent  to  patients,  carriers  and  fiscal 
intermediaries.  Provides  that  if  a  physician  or  provider  is  given  a 
reconsideration,  that  reconsideration  shall  be  in  lieu  of  any  subse- 
quent reconsideration  to  which  the  provider  or  physician  would 
otherwise  be  entitled.  Preserves  the  right  of  a  beneficiary  to  seek 
reconsideration  of  the  PRO's  determination.  Provides  that  in  the 
case  of  payment  denials  for  poor  quality  of  care  that  the  notice  to 
the  patient  state  the  following:  "In  the  judgment  of  the  peer  review 
organization,  the  medical  care  received  was  not  acceptable  under 
the  Medicare  program.  The  reasons  for  the  denial  have  been  dis- 
cussed with  your  physician  and  hospital." 
Section  4042(a).  — Similar  provision. 

Effective  date 

Section  10158(h). — Applies  to  PRO  determinations  with  respect  to 
which  preliminary  notifications  are  made,  consistent  with  the 
notice  timing  requirements  in  law,  more  than  30  days  after  enact- 
ment. 

Section  4042  (a). — Identical. 

(c)  Clarification  of  willing  and  able  test  for  physician  sanc- 

tions.— 

Section  10158.— No  provision. 

Section  4042(b). — Amends  section  1156(b)(1)  relating  to  PRO  sanc- 
tioning of  physicians  and  providers  to  require,  if  appropriate,  that 
in  cases  where  the  PRO  has  determined  that  such  practitioner  or 
person  has  failed  to  meet  the  specified  obligations  that  the  PRO 
give  the  practitioner  or  person  an  opportunity  to  pursue  a  recom- 
mended course  of  remedial  education  before  the  PRO  submits  a 
report  and  recommendations  to  the  Secretary.  Requires,  in  addi- 
tion, that  in  determining  whether  a  practitioner  or  person  has 
demonstrated  an  unwillingness  or  a  lack  of  ability  substantially  to 
comply  with  the  specified  obligations,  the  Secretary  must  take  into 
account  the  practitioner's  or  person's  refusal  or  willingness  to 
pursue,  or  failure  to  comply  with,  an  appropriate  course  of  remedi- 
al education  recommended  by  the  PRO,  or  the  practitioner's  or  per- 
son's failure  or  willingness  to  take  any  other  corrective  action  on 
the  practitioner's  or  person's  own  initiative  before  or  during  the 
administrative  appeal. 

Effective  date 

Applies  with  respect  to  recommendations  for  sanctions  made  by 
a  PRO  to  the  Secretary  more  than  90  days  after  enactment. 

(d)  Increase  in  population  threshold  for  preexclusion  hearing 
Section  10158. — No  provision. 

Section  4 042(c).  — Replaces  the  current  law  requirement  relating 
to  counties  with  less  than  70,000  to  counties  with  less  than  140,000. 

Effective  date 

Applies  to  determinations  made  by  the  Secretary  (under  section 
1156(b)  of  the  law  relating  to  sanctions  and  penalties)  on  or  after 
enactment. 
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(e)  Increase  in  civil  monetary  penalties. — 
Section  10158. — No  provision. 

Section  4042(d). — Provides  for  a  change  in  the  civil  money  penal- 
ty from  the  actual  or  estimated  cost  of  the  medically  improper  or 
unnecessary  services  to  $2500. 

Effective  date 

Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Peer  review  of  non-physician  services. — The  Conference  agree- 
ment includes  the  House  provision. 

(b)  Provider  and  practitioner  right  to  reconsideration  of  PRO  de- 
termination before  notice  to  beneficiary. — The  Conference  agree- 
ment includes  the  House  provision. 

(c)  Clarification  of  willing  and  able  test  for  physician  sanctions. — 
The  Conference  agreement  does  not  include  the  House  provision. 

(d)  Increase  in  population  threshold  for  pre-exclusion  hearing. — 
The  Conference  agreement  does  not  include  the  House  provision. 

(e)  Increase  in  civil  monetary  penalties. — The  Conference  agree- 
ment does  not  include  the  House  provision. 

9.  Miscellaneous  and  Technical  Provisions  Relating  to  Parts  A  and  B 

Sections  10158,  4045,  4061,  4062,  and  4063  of  House  bill. 
Present  law 

(a)  Determining  eligibility  of  home  health  agencies  for  waiver  of 
liability  for  denied  claims. — The  Medicare  program  recognizes  that 
circumstances  may  exist  where  providers  of  services  or  benefici- 
aries could  not  have  reasonably  known  that  certain  services  would 
not  be  covered  by  the  program.  The  provider  is  presumed  not  to 
know  that  coverage  for  certain  services  would  be  denied,  i.e.,  it 
qualifies  for  a  "favorable  presumption/*  when  its  denial  rate  is 
below  a  certain  level.  With  this  favorable  presumption,  it  receives 
waiver  of  liability  protection  for  denied  claims  below  the  threshold 
and  it  is  paid  for  these  claims.  Home  health  agencies  qualify  for 
favorable  presumption  status  if  their  denial  rates  are  2.5  percent  or 
less.  This  denial  rate  is  calculated  based  on  a  comparison  of  the 
number  of  home  health  visits  submitted  for  Medicare  payment  in  a 
calendar  quarter  compared  to  the  number  of  visits  for  which  pay- 
ment is  denied.  An  agency  has  60  days  in  which  to  request  recon- 
sideration of  a  denial. 

(b)  Extension  of  authority  to  contract  with  fiscal  intermediaries 
and  carriers  on  other  than  a  cost  basis. — The  Secretary  contracts 
with  fiscal  intermediaries  and  carriers  to  pay  claims  for  benefits 
under  Medicare  Part  A  and  Part  B  respectively.  The  Deficit  Reduc- 
tion Act  of  1984  (DEFRA)  authorized  the  Secretary  to  enter  into  no 
more  than  two  competitively  bid  contracts  under  Part  A  and  two 
such  contracts  under  Part  B.  The  Secretary  would  only  be  allowed 
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to  use  this  authority  to  replace  poor  performers,  that  is  those  fall- 
ing into  the  lowest  20th  percentile  of  all  performers.  DEFRA,  as 
amended  by  OBRA-1986  authorized  the  Secretary  to  enter  such 
contracts  for  fiscal  years  1985-1989. 

(c)  Expansion  of  rural  health  medical  education  demonstration 
project. — OBRA  87  required  the  Secretary  to  conduct  3-year  demon- 
stration projects  to  assist  resident  physicians  in  developing  field 
clinical  experience  in  rural  areas.  Under  the  demonstration 
project,  a  sponsoring  hospital  provides  a  small  rural  hospital,  for  a 
period  of  one  to  three  months  of  training,  physicians  who  have 
completed  one  year  of  residency  training. 

The  Secretary  is  required  to  select  four  small  rural  hospitals  lo- 
cated in  different  counties  to  participate  in  the  project,  two  of 
which  are  in  rural  counties  of  more  than  2,700  square  miles  (one 
from  either  side  of  the  Mississippi  River)  and  two  of  which  are  lo- 
cated in  rural  counties  with  a  severe  shortage  of  physicians. 

For  the  purposes  of  PPS  payments,  participating  resident  physi- 
cians are  treated  as  if  they  are  working  in  the  sponsoring  hospital 
and  the  sponsoring  hospital  receives  an  increased  payment  for 
direct  graduate  medical  education  costs  incurred  under  the  demon- 
stration project. 

(d)  Cancer  center  treatment  demonstration  project  and  study. — 
Items  and  services  which  are  not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or  injury,  or  to  improve  the  func- 
tioning of  a  malformed  body  member,  are  excluded  from  Medicare 
coverage.  This  exclusion  has  been  interpreted  to  apply  to  several 
medically  unproven,  experimental,  or  investigational  procedures. 

(e)  Extension  and  clarification  of  prohibition  on  cost  savings  poli- 
cies before  beginning  of  fiscal  year. — OBRA- 19 87  (as  amended  by 
P.L. 100-360)  prohibited  the  Secretary  from  issuing  any  regulation 
which  affects  the  current  services  baseline  for  Medicare  by  more 
than  $50,000,000  prior  to  October  1989,  unless  required  by  law. 

(f)  Long-term  care  study. — No  provision. 

(g)  Recognition  of  costs  of  certain  hospital-based  nursing 
schools. — The  direct  costs  of  approved  medical  education  programs 
operated  by  a  hospital  are  excluded  from  PPS  and  paid  on  a  rea- 
sonable cost  basis.  HCFA  has  ruled  that  the  costs  of  education  pro- 
grams operated  at  a  hospital  but  controlled  by  another  institution, 
such  as  a  college  or  university,  are  not  payable  on  a  reasonable 
cost  basis,  but  are  included  in  PPS  payment  rates. 

The  Technical  and  Miscellaneous  Revenue  Act  (TAMRA)  of  1988 
provided  an  exception  to  this  rule  for  a  hospital  paid  under  a  dem- 
onstration waiver  that  expired  on  September  30,  1985.  If  during  its 
cost  reporting  period  beginning  in  FY  1985  and  for  subsequent  cost 
reporting  periods,  such  a  hospital  has  incurred  substantial  costs 
due  to  educational  activities  of  a  nursing  college  with  which  it 
share  common  directors,  the  activities  shall  be  considered  to  be  di- 
rectly operated  by  the  hospital  for  Medicare  purposes,  and  shall  be 
allowable  as  reasonable  costs.  Reimbursement  is  made  on  the  same 
basis  as  if  the  costs  were  allowable  direct  costs  of  a  hospital-operat- 
ed approved  educational  program  for  cost  reporting  periods  begin- 
ning in  FY  1989,  1990,  and  1991. 

(h)  Inner-city  hospital  triage  demonstration  project. — No  provi- 
sion. 
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(i)  GAO  study  of  home  health  agency  paperwork  requirements. — 
No  provision. 

Q)  GAO  study  of  administrative  costs  of  medicare  program. — No 
provision. 

(k)  GAO  review  of  long-term  care  insurance  standards. — No  provi- 
sion. 

(I)  Distribution  of  information  on  recommended  preventive  health 
practices. — The  Secretary  is  required  to  distribute  a  notice  contain- 
ing information  that  explains  the  benefits  available  under  Medi- 
care, major  categories  of  health  care  not  provided  by  Medicare,  lim- 
itations on  payment  (deductibles  and  coinsurance  amounts),  and  a 
description  of  the  limited  benefits  for  long-term  care  services  pro- 
vided. The  notice  is  mailed  annually  to  individuals  entitled  to  part 
A  and  part  B  benefits  and  when  an  individual  applies  for  benefits 
under  part  A  or  enrolls  in  part  B. 

(m)  Administrative  law  judges  for  health-related  cases. — Adminis- 
trative appeals  involving  Medicare  and  Medicaid  are  currently 
heard  by  administrative  law  judges  from  the  Social  Security  Ad- 
ministration. 

(n)  Amendments  relating  to  the  bipartisan  commission  on  compre- 
hensive health  care. — 

(1)  Commission  name. — The  U.S.  Bipartisan  Commission  on 
Comprehensive  Health  Care  was  created  by  the  Medicare  Cata- 
strophic Coverage  Act  to  examine  the  shortcomings  in  current 
health  care  delivery  and  financing  mechanisms  that  limit  or 
prevent  access  of  all  individuals  in  the  U.S.  to  comprehensive 
health  care.  It  is  required  to  make  specific  recommendations  to 
the  Congress  on  Federal  programs,  policies  and  financing 
needed  to  assure  the  availability  of  comprehensive  long-term 
care  services  for  the  elderly  and  disabled,  comprehensive 
health  services  for  the  elderly  and  disabled,  and  comprehensive 
health  care  services  for  all  individuals  in  the  U.S. 

(2)  4  Vice  chairman. — Under  current  law,  the  Commission  is 
composed  of  15  members,  3  appointed  by  the  President,  6  Sena- 
tors appointed  by  the  President  Pro  Tempore  of  the  Senate  and 
6  House  members  appointed  by  the  Speaker  of  the  House.  The 
Commission  members  are  required  to  elect  from  its  members  a 
chairman  and  vice  chairman. 

(3)  Additional  mailing  privilege. — Current  law  provides  that 
the  Commission  may  use  the  U.S.  mail  in  the  same  manner 
and  under  the  same  conditions  as  Federal  agencies. 

(4)  Printing  of  reports. — The  Commission  is  required  to 
submit  two  reports  to  Congress,  one  on  comprehensive  long 
term  care  services  for  the  elderly  and  disabled,  and  one  on 
comprehensive  health  care  services  for  the  elderly,  disabled 
and  all  persons. 

(5)  Report  deadlines. — Under  the  Technical  and  Miscellane- 
ous Revenue  Act  of  1988  (P.L.  100-647),  the  original  reporting 
dates  for  the  Commission  were  extended  from  6  months  and 
one  year  after  the  date  of  enactment  of  the  Medicare  Cata- 
strophic Coverage  Act  to  6  months  and  one  year  after  the  date 
of  the  first  act  providing  appropriations  for  the  Commission. 

(o)  Office  of  rural  health  policy. — The  Office  of  Rural  Health 
Policy,  established  by  OBRA  87,  is  headed  by  a  Director  who  pro- 
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vides  advice  to  the  Secretary  on  the  effects  of  current  policies  and 
proposed  statutory,  regulatory,  administrative,  and  budgetary 
changes  established  under  Medicare  and  Medicaid  on  the  financial 
viability  of  small  rural  hospitals,  the  ability  of  rural  facilities  to  at- 
tract and  retain  physicians  and  other  health  professionals,  and 
access  to  health  care  in  rural  areas.  Currently,  the  office  is  within 
the  Office  of  the  Assistant  Secretary  for  Health, 

The  Director  is  required  to  oversee  compliance  with  certain  stat- 
utory requirements  pertaining  to  rural  health  issues,  collect  and 
distribute  information  on  rural  health  care  issues,  research  find- 
ings, and  innovative  approaches  to  the  delivery  of  health  care  in 
rural  areas,  coordinate  the  activities  with  the  Department  relating 
to  rural  health  care,  and  inform  the  Department  of  the  activities  of 
other  Federal  departments  and  agencies  on  rural  health  care 
issues. 

House  bill 

(a)  Determining  eligibility  of  home  health  agencies  for  waiver 

of  liability  for  denied  claims. 

Section  10158(c). — For  purposes  of  calculating  denial  rates  for  fa- 
vorable presumption  status  for  home  health  agencies,  requires  that 
bills  not  be  considered  denied  until  the  end  of  the  60-day  period  fol- 
lowing the  denial,  or  until  the  fiscal  intermediary  issues  a  decision 
on  reconsideration  of  a  denial.  Also  requires  the  Secretary  to  moni- 
tor the  proportion  of  denied  bills  submitted  by  home  health  agen- 
cies for  reconsideration  and  to  notify  Congress  if  the  proportion  of 
denials  reversed  upon  reconsideration  increases  significantly. 

Effective  date 

Enactment,  with  provisions  for  calculation  of  denial  rates  effec- 
tive for  quarters  beginning  on  or  after  the  date  of  enactment. 

(b)  Extension  of  authority  to  contract  with  fiscal  intermediar- 

ies and  carriers  on  other  than  a  cost  basis 

Section  10158(d). — Extends  the  DEFRA  authority  for  competitive- 
ly bid  contracting  through  FY1993  with  two  modifications.  The 
period  over  which  carrier  performance  is  measured  is  defined  as 
two  years.  In  addition,  the  Secretary  could  enter  into  additional 
agreements  and  contracts  without  regard  to  cost  reimbursement 
provisions  if  the  contractor  and  the  Secretary  mutually  agree  to  do 
so.  The  Secretary  could  not  condition  contract  renewal,  or  other- 
wise require,  that  the  contractor  agree  to  waive  cost  reimburse- 
ment provisions. 

Effective  date 

Applies  beginning  FY1990. 

(c)  Expansion  of  rural  health  medical  education  demonstra- 

tion project. 

Section  10158(e). — Expands  the  number  of  demonstration  projects 
from  four  to  ten.  For  new  projects,  waives  the  selection  restrictions 
provided  in  the  original  Act  (size  of  county  and  rural  counties  with 
severe  physician  shortage).  The  new  demonstration  projects  are  re- 
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quired  to  begin  within  six  months  of  the  date  of  enactment  and  to 
be  conducted  for  three  years. 

Effective  date 
Enactment. 

(d)  Cancer  center  treatment  demonstration  project  and  study 

Section  10158(f). — Requires  the  Secretary  to  establish  a  demon- 
stration project  no  later  than  one  year  after  enactment  that  will 
permit  Medicare  payment  for  3  cost  reporting  periods  to  2  cancer 
center  hospitals  for  costs  of  experimental  treatments  under  re- 
search protocols  registered  (if  appropriate)  with  the  National 
Cancer  Institute  and  approved  by  the  hospital's  patient  protection 
committee.  If  experimental  drugs  are  used,  they  must  be  approved 
by  the  Food  and  Drug  Administration  for  clinical  trials. 

Requires  OTA  to  conduct  a  study  of  the  appropriateness  of  Medi- 
care reimbursement  for  experimental  cancer  treatment,  including 
an  analysis  of  the  costs  to  the  Medicare  program  of  such  reim- 
bursement, whether  such  reimbursement  should  be  limited  to 
cancer  center  hospitals,  and  any  controls  the  program  should  place 
on  such  reimbursement.  Requires  OTA  to  submit  a  report,  no  later 
than  June  1,  1992,  to  the  House  Ways  and  Means  Committee  and 
the  Senate  Finance  Committee. 

Requires  hospitals  applying  for  the  demonstration  project  to 
agree  to  share  with  the  Office  of  Technology  Assessment  (OTA) 
data  and  other  information  relating  to  the  experimental  treat- 
ments for  which  the  hospital  is  reimbursed  under  the  demonstra- 
tion project  to  assist  OTA  in  conducting  its  study. 

Effective  date 
Enactment. 

(e)  Extension  and  clarification  of  prohibition  on  cost  savings 

policies  before  beginning  of  fiscal  year. 

Section  10158(g). — Extends  and  clarifies  the  DEFRA  provision. 
The  Secretary  is  prohibited  from  issuing  any  proposed  or  final  reg- 
ulation, instruction,  or  other  policy  which  is  estimated  to  reduce 
the  current  services  baseline  by  more  than  $50,000  with  three  ex- 
ceptions. The  Secretary  may  issue  proposed  changes  prior  to  May 
15  preceding  the  fiscal  year  and  final  rule-making  or  other  changes 
after  October  15  of  the  fiscal  year.  The  Secretary  may  also,  at  any 
time,  issue  proposed  or  final  regulation,  instruction  or  other  policy 
if  specifically  required  by  law.  The  provision  applies  for  the  period 
FY  1990-FY  1993,  or  if  later,  the  last  year  for  which  there  is  a 
maximum  deficit  amount  (i.e.  Gramm-Rudman  deficit  target)  speci- 
fied under  the  Congressional  Budget  and  Impoundment  Control 
Act  of  1974  (P.L.  93-344). 

Effective  date 
Enactment. 

(f)  Long-term  care  study 

Section  10158(h). — Requires  the  Secretary  to  request  the  Institute 
of  Medicine  (or  another  appropriate  entity)  to  conduct  a  study  of 
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existing  public  and  private  long-term  care  programs  and  demon- 
stration projects,  including  continuing  care  retirement  communi- 
ties, Medicaid  waiver  programs,  long-term  care  programs  under  the 
Older  Americans  Act,  and  other  innovative  public  or  private  long- 
term  care  programs.  Requires  that  the  study — 

(1)  identify  new  benefits,  programs,  or  payment  methodolo- 
gies that  could  be  used  to  develop  and  provide  long-term  care 
benefits  for  Medicare  beneficiaries; 

(2)  determine  the  extent  to  which  coverage  of  new  benefits 
under  the  Medicare  program  would  meet  the  needs  of  these 
beneficiaries; 

(3)  examine  the  issues  of  financing,  coverage,  and  adminis- 
tration related  to  long-term  care; 

(4)  determine  the  availability  and  adequacy  of  personnel  to 
provide  long-term  care  services; 

(5)  outline  the  methods  and  analyze  the  effectiveness  with 
which  current  long-term  care  programs  recruit,  train,  and 
retain  personnel;  use  functional  status  and  disability  measures 
to  entitle  beneficiaries  to  various  levels  of  coverage;  and  take 
into  account  the  presence  of  family  support  and  other  informal 
caregivers; 

(6)  determine  how  the  adoption  of  new  long-term  care  bene- 
fits under  the  Medicare  program  could  be  designed  to  comple- 
ment programs  and  benefits  already  in  place;  and 

(7)  identify  areas  where  information  important  to  the  suc- 
cessful implementation  of  a  long-term  care  benefit  program 
under  Medicare  is  either  incomplete  or  unavailable. 

Requires  the  Secretary  to  submit  a  report  on  the  study,  together 
with  any  recommendations  to  Congress,  by  not  later  than  2  years 
after  completion  of  arrangements  with  the  Institute  of  Medicine  or 
other  appropriate  entity  for  conduct  of  the  study. 

Effective  date 
Enactment. 

(g)  Recognition  of  costs  of  certain  hospital-based  nursing 
schools. 

Section  10158(i). — Allows  a  hospital  to  be  reimbursed  on  a  reason- 
able cost  basis  for  the  costs  of  a  hospital-based  nursing  school  if, 
before  June  15,  1989,  and  thereafter,  the  hospital  incurred  substan- 
tial costs  in  training  students  and  operating  the  school,  the  nursing 
school  and  hospital  share  some  common  board  members,  and  all  in- 
struction is  provided  at  the  hospital  or  in  the  immediate  proximity 
of  the  hospital. 

Allows  a  hospital  paid  under  the  TAMRA  exception  to  be  reim- 
bursed for  reasonable  costs  of  training  nursing  students  retroac- 
tively for  hospital  cost  reporting  periods  beginning  in  FY  1986. 

Effective  date 

Applies  to  cost  reporting  periods  beginning  on  or  after  the  date 
of  enactment. 
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(h)  Inner-city  hospital  triage  demonstration  project 

Section  10158Q). — Requires  the  Secretary  to  establish  a  demon- 
stration project  in  a  public  hospital  located  in  a  large  urban  area 
that  has  established  a  triage  system.  The  Secretary  is  required  to 
make  payments  for  3  years  to  reimburse  the  hospital  for  the  rea- 
sonable costs  of  operating  the  system,  including  the  costs  of  train- 
ing hospital  personnel  to  operate  and  participate  in  the  system  and 
costs  of  providing  trauma  and  emergency  services  to  patients  who 
might  otherwise  be  denied  care.  Limits  payments  under  the  project 
during  a  single  year  to  $500,000. 

Effective  date 
Enactment. 

(i)  GAO  study  of  home  health  agency  paperwork  requirements. 

Section  10158(k). — Requires  GAO  to  conduct  a  study  analyzing 
the  costs  and  effectiveness  of  current  paperwork  and  other  admin- 
istrative requirements  for  home  health  agencies  participating  in 
Medicare,  including  an  analysis  of  the  feasibility  of  eliminating  the 
separate  reporting  requirements  for  Medicare  and  Medicaid  partici- 
pation. Requires  GAO  to  report  to  Congress  on  the  study,  together 
with  any  recommendations,  by  May  1,  1990. 

Effective  date 
Enactment. 

Q)  GAO  study  of  administrative  costs  of  medicare  program 

Section  10158(1). — Requires  GAO  to  conduct  a  study  of  the  admin- 
istrative burden  of  Medicare  regulations  and  program  require- 
ments on  providers  of  services,  fiscal  intermediaries,  and  carriers. 
The  study  is  required  to  include  an  assessment  of  current  adminis- 
trative costs  and  trends  since  1982,  and  a  comparison  with  the  ad- 
ministrative burdens  of  providing  services  to  individuals  who  are 
not  Medicare  beneficiaries.  Among  the  costs  to  be  considered  by 
the  study  are  personnel  costs,  training  costs,  the  costs  of  data  and 
communications  systems  as  affected  by  changes  in  requirements  of 
the  Medicare  program,  and  costs  of  non-compliance  with  such  re- 
quirements resulting  from  the  failure  of  the  Secretary  to  provide 
adequate  notice  of  changes  in  program  requirements.  Requires  the 
Comptroller  General  to  submit  a  report  to  the  House  Committees 
on  Ways  and  Means  and  Energy  and  Commerce  and  the  Senate 
Committee  on  Finance  by  no  later  than  March  31,  1990. 

Effective  date 
Enactment. 

(k)  GAO  review  of  long-term  care  insurance  standards 

Section  10158(m). — Requires  GAO  to  conduct  a  review  of  the 
standards  that  may  be  used  by  States  to  regulate  private  long-term 
care  insurance  with  respect  to  inflation  protection,  non-forfeiture 
of  benefits,  and  other  consumer  protection  provisions.  Requires 
GAO  to  report  to  Congress  on  the  result  of  its  review  by  April  1, 
1990. 


867 


Effective  date 
Enactment. 

(I)  Distribution  of  information  on  recommended  preventive 
health  practices 

Section  4045. — Requires  the  Secretary  to  develop  a  summary  of 
recommended  preventive  health  care  practices  for  elderly  individ- 
uals entitled  to  Medicare  benefits.  If  screening  tests  are  recom- 
mended, the  summary  must  indicate  whether  or  not  Medicare  pays 
for  the  tests.  Requires  the  Secretary  to  develop  a  1-page  form  to  be 
used  as  a  personal  and  family  medical  history  to  assist  physicians 
in  furnishing  appropriate  health  care.  Requires  the  Secretary  to 
consult  with  national  physician,  consumer,  and  other  health-relat- 
ed groups  in  developing  the  summary  and  form,  and  base  the  form 
and  summary  on  recommendations  from  an  appropriate  task  force 
established  by  the  Secretary.  Requires  the  Secretary  to  provide  for 
the  distribution  of  the  summary  and  form  to  each  individual  at  the 
time  of  becoming  eligible  for  Medicare  and  to  other  individuls  at 
the  time  of  general  mailings. 

Effective  date 

Enactment,  with  the  development  of  the  summary  and  form  re- 
quired by  April  1,  1990,  and  the  distribution  of  such  materials  by 
no  later  than  October  1,  1990. 

(m)  Administrative  law  judges  for  health-related  cases 

Section  4061. — Adds  a  new  section  1123  to  the  Social  Security 
Act,  "Administrative  Law  Judges  for  Health-Related  Cases/'  which 
requires  the  Secretary  to  establish  a  group  of  administrative  law 
judges  devoted  exclusively  to  hearing  cases  arising  under  Medicare, 
Medicaid  or  title  XI  of  the  Social  Security  Act  (relating  to  peer 
review  of  utilization  and  quality  of  care),  or  arising  out  of  a  provi- 
sion of  part  A  of  title  XI  relating  to  Medicare  or  Medicaid. 

Effective  date 

Applies  to  hearings  before  administrative  law  judges  conducted 
on  or  after  January  1,  1990. 

(n)  Amendments  relating  to  the  Bipartisan  Commission  on 
Comprehensive  Health  Care 

(1)  Commission  name. — 

Section  4062. — Provides  that  the  name  of  the  Commission 
may  also  be  known  as  the  "Claude  Pepper  Commission"  or  the 
"Pepper  Commission.' ' 

(2)  4  Vice  chairmen. — 

Section  4062. — Requires  that  the  members  of  the  Commission 
elect  from  its  members  4  vice  chairmen. 

(3)  Additional  mailing  privilege. — 

Section  4062. — Amends  current  law  to  authorize  the  Commis- 
sion to  use  the  frank  under  the  provisions  for  use  of  the  frank 
by  a  commission  of  Congress  as  described  in  section  3215  of 
title  39  of  the  United  States  Code. 

(4)  Printing  of  reports. — 
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Section  4062. — Provides  that  for  purposes  of  costs  relating  to 
printing  and  binding,  including  the  costs  of  personnel  detailed 
from  the  Government  Printing  Office,  the  Commission  is  to  be 
deemed  a  committee  Congress. 
(5)  Report  deadlines. — 

Section  4062. — Amends  section  406  of  the  Medicare  Cata- 
strophic Coverage  Act  to  require  that  the  two  reports  be  sub- 
mitted concurrently  not  later  than  November  9,  1989. 

Effective  date 

Enactment. 

(o)  Office  of  rural  health  policy 

Section  4063. — Amends  provisions  for  the  Office  of  Rural  Health 
Policy  by  changing  the  title  of  the  Director  to  that  of  Deputy 
Under  Secretary  for  Rural  Health  reporting  directly  to  the  Secre- 
tary. The  Secretary  is  required  to  appoint  the  current  Director  of 
the  Office  as  first  Deputy  Under  Secretary  no  later  than  30  days 
after  enactment. 

Requires  the  Deputy  Under  Secretary  to  collect  and  disseminate 
information  on  specific  rural  health  issues,  including  mental 
health,  infant  mortality  and  pre-natal  care,  and  occupational  safety 
and  preventive  promotion,  information  on  innovative  approaches  to 
health  care  delivery,  and  health  education  and  promotion. 

Effective  date 

Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Determining  eligibility  of  home  health  agencies  for  waiver  of 
liability  for  denied  claims. — The  conference  agreement  includes  the 
House  provision  with  an  amendment.  The  amendment  would  re- 
quire the  Secretary  to  continue  using  the  hospital-based  wage 
index  for  home  health  agency  cost  limits  until  cost  reporting  peri- 
ods beginning  on  or  after  July  1,  1991. 

(b)  Extension  of  authority  to  contract  with  fiscal  intermediaries 
and  carriers  on  other  than  a  cost  basis. — The  conference  agreement 
includes  the  House  provision. 

(c)  Expansion  of  rural  health  medical  health  education  demon- 
stration project. — The  conference  agreement  includes  the  House 
provision; 

(d)  Cancer  center  treatment  demonstration  project  and  study. — 
The  conference  agreement  does  not  include  the  House  provision. 

(e)  Extension  and  clarification  of  prohibition  on  cost  savings  poli- 
cies before  beginning  of  fiscal  year. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  to  extend  the  pro- 
hibition through  October  15,  1990. 

(f)  Long-term  care  study. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

(g)  Recognition  of  costs  of  certain  hospital-based  nursing 
schools. — The  conference  agreement  includes  the  House  provision 
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with  amendments.  The  Secretary  is  prohibited  from  recouping,  or 
otherwise  reducing  or  adjusting,  Medicare  payments  to  hospitals 
before  October  1,  1990,  for  alleged  overpayments  to  hospitals  as  a 
result  of  a  determination  that  costs  reported  for  nursing  and  allied 
health  education  programs  were  allowable  only  as  routine  operat- 
ing costs  and  therefore  excluded  from  the  medical  education  pass- 
through.  The  Secretary  is  required  to  issue  regulations  addressing 
payment  of  such  costs  by  July  1,  1990,  provided  that  the  Secretary 
allows  a  comment  period  of  not  less  than  60  days,  consults  with 
ProPAC,  and  any  final  rule  is  not  effective  before  the  later  of  Octo- 
ber 1,  1990,  or  30  days  after  publication  in  the  Federal  Register. 

The  regulations  are  to  specify:  (1)  the  relationship  required  be- 
tween a  hospital  and  an  approved  nursing  or  allied  health  educa- 
tion program  for  the  program's  costs  to  be  attributed  to  the  hospi- 
tal; (2)  the  types  of  costs  for  such  programs  that  are  allowable;  (3) 
the  distinction  between  costs  of  educational  activities  eligible  for 
pass-through  and  those  treated  as  hospital  operating  costs;  and  (4) 
the  treatment  of  other  funding  sources  for  the  program. 

The  conferees  expect  the  Secretary,  in  developing  the  regulations 
with  respect  to  the  relationship  between  a  hospital  and  an  educa- 
tional program,  to  consider:  (1)  the  degree  of  common  ownership, 
broad  membership,  or  control  between  the  hospital,  an  educational 
institution,  an  academic  medical  center,  a  corporation  or  a  related 
organization;  (2)  the  degree  to  which  instruction  is  provided  in  the 
immediate  vicinity  of  the  hospital;  (3)  the  existence  of  a  written 
agreement  with  an  educational  institution  providing  for  joint  ac- 
tivities in  which  the  hospital  incurs  costs  directly  related  to  oper- 
ation of  the  program;  (4)  reporting  relationships  or  other  affili- 
ations between  the  educational  institution,  the  hospital,  and,  if  ap- 
plicable, an  academic  medical  center;  and  (5)  the  responsibility  and 
control  of  the  hospital  for  administering  the  education  program. 

The  conferees  further  expect  that  rules  relating  to  types  of  allow- 
able costs  shall  consider  such  costs  as  clinical  costs,  operating  costs, 
classroom  costs,  appropriately  allocated  overhead,  and  faculty  su- 
pervision, and  that  the  treatment  of  other  funding  sources  shall 
take  into  account  State  or  local  funding  and  costs  redistributed 
from  non-provider  sources. 

The  conferees  wish  to  emphasize  that,  in  providing  reimburse- 
ment criteria  for  the  costs  of  certain  types  of  hospital-based  nurs- 
ing schools,  it  is  not  their  intention  to  prejudice  the  Secretary's  de- 
termination as  to  the  appropriateness  of  cost  reimbursement  for 
other  hospital-based  nursing  and  allied  health  education  programs. 
The  conferees  further  note  that  a  program  will  comply  with  the  re- 
quirement that  instruction  be  conducted  in  a  building  on  the  im- 
mediate grounds  of  the  hospital  only  if  this  instruction  occurs  on 
the  hospital  campus,  not  on  the  campus  of  an  institution  with 
which  the  hospital  is  affiliated. 

(h)  Inner-city  hospital  triage  demonstration  project. — The  confer- 
ence agreement  includes  the  House  provision. 

(i)  GAO  study  of  home  health  agency  paperwork  requirements. — 
The  conference  agreement  does  not  include  the  House  provision. 

(j)  GAO  study  of  administrative  costs  of  the  Medicare  Program. — 
The  conference  agreement  includes  the  House  provision. 
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(k)  GAO  review  of  long-term  care  insurance  standards. — The  con- 
ference agreement  includes  the  House  provision. 

(I)  Distribution  of  information  on  recommended  preventive  health 
practices. — The  conference  agreement  does  not  include  the  House 
provision. 

(m)  Administrative  law  judges  for  health-related  cases. — The  con- 
ference agreement  does  not  include  the  House  provision. 

(n)  Amendments  relating  to  commissions. — The  conference  agree- 
ment includes  the  House  provisions  with  amendments. 

The  United  States  Bipartisan  Commission  on  Comprehensive 
Health  Care. — The  conference  agreement  includes  the  House  provi- 
sion with  an  amendment  to  require  that  the  reports  be  submitted 
by  March  1,  1990. 

The  National  Commission  on  Children. — The  amendment  ex- 
tends the  Commissioners'  terms  until  March  31,  1991  and  amends 
current  law  to  provide  that  there  be  appropriated  through  fiscal 
year  1991  such  sums  as  may  be  necessary.  The  Commission  is  au- 
thorized to  accept  donations  of  money,  property  or  personal  serv- 
ices. 

(o)  Office  of  rural  health  policy. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  to  strike  the  provi- 
sion requiring  the  appointment  of  a  Deputy  Under  Secretary  for 
Rural  Health. 

(p)  Extension  of  COBRA  continuation  coverage. — The  Conference 
agreement  includes  the  House  provision. 

(q)  Other  provision. — The  conference  agreement  also  includes  a 
provision  to  require  the  Secretary  of  HHS  to  enter  into  an  agree- 
ment with  the  National  Academy  of  Public  Administration  to 
study  personnel  administration  at  HCFA,  to  assess  the  adequacy  of 
HCFA  staffing  and  recommend  any  needed  changes  in  HCFA  staff- 
ing to  the  Secretary  and  the  Congress. 

10.  Medical  Care  Quality  Research  and  Improvement 

Sections  10154  and  4101,  4111,  4121,  4131,  4132,  4133,  4134  and 
4135  of  the  House  bill. 

Present  law 

(a)  In  general. — OBRA  of  1986  (P.L.  99-509)  amended  section  1875 
of  the  Social  Security  Act  to  provide  for  the  establishment  of  a  pa- 
tient outcome  assessment  research  program,  administered  by  the 
National  Center  for  Health  Services  Research  and  Health  Care 
Technology  (established  under  section  305  of  the  Public  Health 
Service  Act).  The  program  is  required  to  promote  research  with  re- 
spect to  patient  outcomes  of  selected  medical  treatments  and  surgi- 
cal procedures  for  the  purpose  of  assessing  their  appropriateness, 
necessity,  and  effectiveness. 

For  the  purposes  of  carrying  out  this  research  program,  OBRA  of 
1986  authorized  to  be  appropriated  from  the  Medicare  Trust  Funds 
$6  million  for  fiscal  year  1987,  and  $7.5  million  for  each  of  fiscal 
year  1988  and  fiscal  year  1989.  These  authorization  amounts  were 
increased  by  the  Technical  and  Miscellaneous  Revenue  Act  of  1988 
(P.L.  100-647)  to  $10  million  for  fiscal  year  1989,  $20  million  for 
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fiscal  year  1990,  and  $30  million  for  fiscal  year  1991,  and  the  au- 
thorization was  extended  through  fiscal  year  1991. 

OBRA  of  1986  also  requires  the  National  Center  for  Health  Serv- 
ices Research  (NCHSR)  to  establish  application  procedures  for 
grants  and  cooperative  agreements,  and  to  establish  peer  review 
panels  to  review  all  such  applications  and  research  findings. 
NCHSR  is  also  required  to  consult  with  the  Council  on  Health  Care 
Technology  in  establishing  the  scope  of  and  priorities  for  the  re- 
search program  and  to  report  periodically  to  the  Council  on  the 
status  of  the  program.  The  Secretary  is  required  to  make  available 
to  this  research  program  data  derived  from  Medicare  research  pro- 
grams and  other  programs  administered  by  the  Secretary. 

In  addition,  NCHSR  is  required  by  OBRA  of  1986  to  report  to  the 
Senate  Committees  on  Finance  and  Appropriations  and  the  House 
Committees  on  Ways  and  Means,  Energy  and  Commerce,  and  Ap- 
propriations not  later  than  18  months  after  enactment,  and  annu- 
ally thereafter,  on  the  findings  of  the  research  program.  In  coop- 
eration with  appropriate  medical  groups,  the  Center  is  required  to 
disseminate  its  findings  as  widely  as  possible,  including  to  the  peer 
review  organizations  (PROs). 

(b)  Establishment  of  research  and  education  program. — Under 
current  law,  the  purpose  of  the  existing  patient  outcome  assess- 
ment research  program  is  to  promote  research  with  respect  to  pa- 
tient outcomes  of  selected  medical  treatments  and  surgical  proce- 
dures to  assess  their  appropriateness,  necessity,  and  effectiveness. 
This  research  program  includes:  (1)  reorganization  of  Medicare 
claims  data  in  a  manner  that  facilitates  research  on  patient  out- 
comes; (2)  assessments  of  the  appropriateness  of  admissions  and  dis- 
charges; (3)  assessments  of  the  extent  of  professional  uncertainty 
regarding  efficacy;  (4)  development  of  improved  methods  for  meas- 
uring patient  outcomes;  (5)  evaluations  of  patient  outcomes;  and  (6) 
evaluation  of  the  effects  on  physicians'  practice  patterns  of  the  dis- 
semination to  physicians  and  PROs  of  the  findings  of  outcomes  re- 
search. 

(c)  Priority  with  respect  to  certain  health  conditions. — In  selecting 
treatments  and  procedures  to  be  studied  under  the  existing  patient 
outcome  assessment  research  program,  the  Secretary  is  required  to 
give  priority  to  those  medical  and  surgical  treatment  procedures 
for  which  data  indicate  a  highly  (or  potentially  highly)  variable 
pattern  of  utilization  among  Medicare  beneficiaries  in  different  ge- 
ographic areas,  and  which  are  significant  (or  potentially  signifi- 
cant) to  Medicare  in  respect  to  utilization,  length  of  hospitalization 
associated  with  the  treatment  or  procedure,  costs  to  the  research 
program,  and  risk  involved  to  the  beneficiary. 

(d)  Standards  for  data  bases. — No  provision. 

(e)  Dissemination  of  findings  and  education  of  providers. — Under 
the  patient  outcome  assessment  research  program  established  by 
OBRA  of  1986,  the  National  Center  for  Health  Services  Research, 
in  cooperation  with  appropriate  medical  groups,  is  required  to  dis- 
seminate the  findings  of  the  research  program  as  widely  as  possi- 
ble, including  to  the  peer  review  organizations  (PROs). 

(f)  Development  of  practice  guidelines. — No  provision. 

(g)  Medicare  demonstration  project. — No  provision. 
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(h)  Reports  to  Congress .—Under  OBRA  of  1986,  the  National 
Center  for  Health  Services  Research  is  required  to  report  to  the 
Senate  Committees  on  Finance  and  Appropriations  and  the  House 
Committees  on  Ways  and  Means,  Energy  and  Commerce,  and  Ap- 
propriations not  later  than  18  months  after  enactment,  and  annu- 
ally thereafter,  on  the  findings  of  the  patient  outcome  assessment 
research  program. 

(i)  Advisory  council. — No  provision. 
(j)  Coordinating  group. — No  provision. 

(k)  Authorization  of  appropriations. — For  the  purposes  of  carry- 
ing out  the  patient  outcomes  assessment  research  program,  OBRA 
of  1986  (P.L.  99-509)  authorized  to  be  appropriated  from  the  Medi- 
care Trust  Funds  $6  million  for  fiscal  year  1987,  and  $7.5  million 
for  each  of  fiscal  year  1988  and  fiscal  year  1989.  These  authoriza- 
tion amounts  were  increased  by  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (P.L.  100-647)  to  $10  million  for  fiscal  year 
1989,  $20  million  for  fiscal  year  1990,  and  $30  million  for  fiscal  year 
1991,  and  the  authorization  was  extended  through  fiscal  year  1991. 

(I)  Definitions. — No  provision. 

(m)  Establishment  of  the  Agency  for  Health  Care  Research  and 
Policy. — Initial  authority  for  a  government  health  services  research 
program  was  enacted  in  1967  under  the  Public  Health  Service 
(PHS)  Act,  followed  by  various  pieces  of  legislation  that  modified, 
extended  and  improved  this  program.  In  1974,  legislation  estab- 
lished the  National  Centers  for  Health  Services  Research,  which 
was  later  expanded  to  include  Health  Care  Technology  Assessment. 

Under  the  PHS  Act,  the  Secretary,  acting  through  the  National 
Center  for  Health  Services  Research  and  Health  Care  Technology 
Assessment  (NCHSR)  and  the  National  Center  for  Health  Statistics 
(NCHS),  is  required  to  conduct  and  support  research,  demonstra- 
tions, evaluations,  and  statistical  and  epidemiological  activities  for 
the  purpose  of  improving  the  effectiveness,  efficiency,  and  quality 
of  health  services  in  the  United  States. 

(n)  General  authorities  and  duties  of  the  agency. — NCHSR  is  re- 
sponsible for  planning,  developing,  and  administering  a  program  of 
health  services  research,  demonstrations,  evaluations,  research 
training,  and  related  grant  and  contract  support  activities  relating 
to  the  financing,  organization,  quality,  and  utilization  of  health 
care  services.  The  Center  disseminates  research  findings  and  gives 
technical  assistance  to  other  Federal  programs  and  health  service 
providers.  In  the  area  of  technology  assessment,  the  Center  sup- 
ports studies  on  the  safety,  efficacy,  and  cost-effectiveness  of  specif- 
ic technologies,  development  of  new  methods  for  evaluating  medi- 
cal technologies,  and  diffusion  of  medical  technology.  Current  au- 
thority for  NCHSR  expires  at  the  end  of  fiscal  year  1990. 

The  PHS  Act  requires  that  the  Secretary,  acting  through 
NCHSR,  undertake  and  support  research,  evaluation,  and  demon- 
stration projects  (that  may  include  and  are  to  be  coordinated  with 
experiments  and  demonstration  activities  authorized  by  the  Social 
Security  Act  respecting  the  delivery  of  health  care  services  in  rural 
areas  (including  frontier  areas),  which  may  include  projects  with 
respect  to  (1)  the  future  of  the  rural  hospital;  (2)  long-term  health 
care  for  the  rural  elderly;  (3)  hospital  care  for  the  rural  poor  and 
uninsured;  (4)  alternative  health  care  delivery  systems  and  man- 
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aged  health  care  in  rural  areas.  The  law  requires  the  Secretary  to 
afford  appropriate  consideration  to  requests  of  State,  regional  and 
local  health  planning  and  health  agencies;  public  and  private  enti- 
ties and  individuals  engaged  in  the  delivery  of  health  care,  and 
other  persons  concerned  with  health  services  to  have  NCHSR  or 
other  units  of  HHS  undertake  research,  evaluations,  and  demon- 
strations respecting  specific  aspects  of  specified  issues,  including 
access,  quality,  supply,  distribution  and  costs. 

(o)  Dissemination  by  the  administrator  of  the  agency  for  health 
care  research  and  policy— The  PHS  Act  requires  the  Secretary, 
acting  through  NCHSR,  to  give  appropriate  emphasis  to  research, 
demonstrations,  evaluations  and  statistical  and  epidemiological  ac- 
tivities respecting  the  collection,  analyses,  and  dissemination  of 
health  related  statistics,  alternative  methods  for  disseminating 
knowledge  concerning  health  and  health  related  activities.  In  addi- 
tion, the  PHS  Act  requires  the  Secretary  to  publish,  make  avail- 
able, and  disseminate  the  results  of  health  services  research,  dem- 
onstrations, and  evaluations.  It  also  requires  the  Secretary  to  make 
available  to  the  public  data  developed  in  such  research,  demonstra- 
tions, and  evaluations,  and  to  provide  indexing,  abstracting,  trans- 
lating and  other  services  leading  to  a  more  effective  and  timely  dis- 
semination of  information. 

Current  law  prohibits  the  Secretary  from  restricting  the  publica- 
tion and  dissemination  of  data  from,  and  results  of,  projects  under- 
taken by  specified  centers.  It  also  requires  the  Secretary  to  act  as 
needed  to  assure  that  statistics  are  of  high  quality,  timely,  compre- 
hensive, etc.  and  are  disseminated  as  widely  as  practicable. 

The  PHS  Act  currently  prohibits  the  use  of  information  for  any 
purpose  other  than  the  purpose  for  which  it  was  supplied,  if  an  es- 
tablishment or  person  supplying  that  information  or  described  in  it 
is  identifiable,  unless  that  establishment  or  person  has  consented 
to  its  use  and  other  specified  conditions  are  met. 

(p)  Health  care  technology  and  technology  assessment. — Under  the 
PHS  Act,  the  Secretary,  acting  through  NCHSR,  is  required  to  un- 
dertake and  support  (by  grant  or  contract)  research  regarding  tech- 
nology diffusion,  methods  to  assess  health  care  technology,  and  spe- 
cific health  care  technologies.  The  Act  also  establishes  a  National 
Advisory  Council  on  Health  Care  Technology  Assessment  to  advise 
the  Secretary  and  the  Director  of  NCHSR  with  respect  to  the  per- 
formance of  health  care  technology  assessment  functions,  and 
specifies  the  composition,  funding,  and  organization  of  the  Council. 
The  purposes  of  the  Council  include  promoting  the  development 
and  application  of  appropriate  health  care  technology  assessments, 
and  the  review  of  existing  health  care  technologies  in  order  to  iden- 
tify obsolete  or  inappropriately  used  health  care  technologies. 

The  PHS  Act  requires  the  Council  to  make  recommendations  to 
the  Director  of  NCHSR  with  respect  to  the  development  of  criteria 
and  methods  to  be  used  by  the  Center  in  making  health  care  tech- 
nology coverage  recommendations.  It  further  requires  that  NCHSR 
advise  the  Secretary  respecting  health  care  technology  issues  and 
make  recommendations  with  respect  to  whether  specific  technol- 
ogies should  be  reimbursable  under  Federally  financed  health  pro- 
grams. In  making  these  recommendations,  the  law  requires 
NCHSR  to  consider  the  safety,  efficacy,  and  effectiveness,  and  as 
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appropriate,  the  cost-effectiveness  and  appropriate  uses  of  the  tech- 
nology. NCHSR  is  required  to  cooperate  and  consult  with  NIH, 
FDA,  and  other  interested  Federal  departments  or  agencies. 

The  Act  requires,  in  addition,  that  the  Secretary  make  grants  for 
the  planning,  development,  establishment,  and  operation  of  the 
Council,  and  specifies  the  conditions  by  which  an  entity  can  obtain 
a  grant. 

(q)  Establishment  of  the  forum  for  quality  and  effectiveness  in 
health  care. — No  provision. 

(r)  Forum/panels  of  experts  and  consumers. — No  provision. 

(s)  Additional  requirements  for  the  forum  for  quality  and  effec- 
tiveness.— No  provision. 

(t)  Additional  authorities  and  duties  of  the  agency  for  health  care 
research  and  policy. — No  provision. 

(u)  Peer  review  with  respect  to  grants  and  contracts. — Under  the 
PHS  Act,  no  grant  or  contract  may  be  made  under  specified  sec- 
tions of  the  law  (relating  to  NCHSR  and  NCHS)  unless  an  applica- 
tion for  the  grant  has  been  submitted  to  the  Secretary  in  such  form 
and  manner,  and  containing  such  information,  as  the  Secretary 
may  prescribe  (through  regulation)  and  unless  a  peer  review  group 
(as  established  by  the  Secretary  through  the  Directors  of  NCHSR 
and  NCHS)  has  recommended  the  application  for  approval.  In  addi- 
tion, each  application  submitted  for  a  grant  or  contract  in  an 
amount  exceeding  $50,000  of  direct  costs  and  for  a  health  services 
research,  evaluation,  or  demonstration  project,  has  to  be  submitted 
to  a  peer  review  group  for  an  evaluation  of  the  technical  and  scien- 
tific merits  of  the  proposals  made  in  each  application.  The  law  re- 
quires the  peer  review  groups  to  report  their  findings  and  recom- 
mendations to  the  Secretary,  acting  through  the  Director  involved. 
The  Secretary  is  not  allowed  to  approve  an  application  unless  a 
peer  review  group  has  recommended  the  application  for  approval. 

(v)  Provisions  with  respect  to  development,  collection,  and  dissemi- 
nation of  data. — No  provision. 

(w)  Additional  provisions  with  respect  to  grants  and  contracts. — 
Under  the  PHS  Act,  no  grant  or  contract  may  be  made  under  spec- 
ified sections  of  the  law  (respecting  NCHSR  and  NCHS),  unless  an 
application  for  the  grant  has  been  submitted  to  the  Secretary  in 
such  form  and  manner,  and  containing  such  information,  as  the 
Secretary  may  prescribe  (through  regulation)  and  unless  a  peer 
review  group  (as  established  by  the  Secretary  through  the  Direc- 
tors of  NCHSR  and  NCHS)  has  recommended  the  application  for 
approval.  In  addition,  each  application  submitted  for  a  grant  or 
contract  in  an  amount  exceeding  $50,000  of  direct  costs  and  for  a 
health  services  research,  evaluation,  or  demonstration  project,  has 
to  be  submitted  to  a  peer  review  group  for  an  evaluation  of  the 
technical  and  scientific  merits  of  the  proposals  made  in  each  appli- 
cation. The  law  requires  the  peer  review  groups  to  report  their 
findings  and  recommendations  to  the  Secretary,  acting  through  the 
Director  involved.  The  Secretary  is  not  allowed  to  approve  an  ap- 
plication unless  a  peer  review  group  has  recommended  the  applica- 
tion for  approval. 

The  Act  also  provides  that  amounts  otherwise  payable  to  a 
person  under  a  grant  or  contract  are  to  be  reduced  by:  (a)  amounts 
equal  to  the  fair  market  value  of  any  equipment  or  supplies  fur- 
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nished  by  the  Secretary  to  carry  out  the  project  for  which  the 
grant  was  made;  and  (b)  amounts  equal  to  the  pay,  allowances, 
traveling  expenses,  etc.  attributable  to  the  performance  of  services 
by  an  officer  or  employee  of  the  Federal  Government  in  connection 
with  the  project,  if  that  officer  or  employee  was  assigned  or  de- 
tailed by  the  Secretary,  but  only  if  the  person  requested  the  Secre- 
tary to  furnish  the  equipment  or  supplies  or  the  services  of  the 
Government  officer  or  employee. 

(x)  Certain  administrative  authorities. — The  PHS  Act  provides  for 
the  establishment  of  NCHSR  and  NCHS,  including  the  appoint- 
ment of  officers  and  staff,  the  acquisition  of  facilities  and  equip- 
ment, and  the  appointment  of  advisory  councils  and  committees. 

(y)  Funding  of  the  Agency  for  Health  Care  Research  and  Policy. — 
The  PHS  Act  currently  authorizes  appropriations  for  health  service 
research,  evaluation,  and  demonstrations  under  sections  304  or  305 
(relating  to  general  authorities  and  specific  authority  for  NCHSR), 
$30  million  for  FY  1988  and  such  sums  as  may  be  necessary  for  FY 
1989  and  FY  1990. 

At  least  20  percent  of  the  amount  appropriated  for  any  fiscal 
year  or  $6  million,  whichever  is  less,  is  to  be  available  only  for 
health  services  research,  evaluation,  and  demonstration  activities 
directly  undertaken  through  NCHSR,  and  at  least  10  percent  of 
such  amount  or  $1.5  million,  whichever  is  less,  is  to  be  available 
only  for  the  user  liaison  program  and  the  technical  assistance  pro- 
grams operated  by  NCHSR  and  for  dissemination  activities  directly 
undertaken  by  NCHSR. 

The  Secretary  is  also  required  to  obligate  from  funds  appropri- 
ated under  this  section  not  less  than  $4.5  million  for  each  of  fiscal 
years  1988  through  1990  for  health  care  technology  assessment  ac- 
tivities. For  the  Council  on  Health  Care  Technology,  the  Secretary 
is  required  to  make  available  from  funds  appropriated  under  this 
section  not  more  than  $750,000  for  each  of  the  fiscal  years  1988 
through  1990.  No  more  than  $1.5  million  may  be  used  for  grants 
and  contracts  for  all  the  costs  of  planning,  establishing  and  operat- 
ing centers  (authorized  under  section  305(e)).  The  law  also  author- 
izes to  be  appropriated  $55  million  for  FY  1988,  and  such  sums  as 
may  be  necessary  for  each  of  fiscal  years  1989  and  1990,  for  health 
statistical  and  epidemiological  activities. 

(z)  Additional  definitions. — No  provision. 

(aa)  Terminations. — No  provision. 

(bb)  Contract  for  temporary  assistance  to  Secretary  for  Health 
Care  Technology  Assessment. — No  provision. 

(cc)  Technical  and  conforming  amendments  to  the  PHS  Act. — No 
provision. 

(dd)  Transitional  and  savings  provisions. —  No  provision. 
House  bill 

(a)  In  general. 

Section  10154- — Adds  a  new  section  1142  to  title  XI  of  the  Social 
Security  Act,  entitled  "Research  and  Education  Concerning  the 
Outcomes,  Effectiveness,  and  Appropriateness  of  Medical  Care." 
Provides  to  the  Secretary  of  HHS  the  responsibility  for  carrying 
out  the  research  program. 
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Section  4111. — Adds  a  new  section  1142,  entitled  "Research  on 
Outcomes  of  Health  Care  Services  and  Procedures."  Places  the  re- 
sponsibility for  carrying  out  the  research  program  with  the  Admin- 
istrator of  the  Agency  for  Health  Care  Research  and  Policy,  an 
agency  that  is  required  to  carry  out  outcomes  research  in  a 
manner  consistent  with  the  new  section  1142  of  the  Social  Security 
Act,  which  is  established  by  the  bill  under  a  new  title  IX  of  the 
Public  Health  Service  Act  (see  sections  (m)  and  (n)  below). 

(b)  Establishment  of  Research  and  Education  Program 

Section  10154. — Requires  the  Secretary  to  provide  for  outcomes, 
effectiveness,  and  appropriateness  research  with  respect  to  specific 
medical  treatment  or  specific  medical  conditions  chosen  using  the 
selection  procedure  described  (see  section  (j)  below  on  "Coordinat- 
ing Group"). 

Requires  this  research  to  include:  (a)  a  review  of  existing  re- 
search findings  with  respect  to  treatment  or  conditions;  (b)  a 
review  of  the  existing  methodologies  that  use  large  data  bases  in 
conducting  such  research,  and  development  of  new  research  meth- 
odologies, including  data-based  methods  of  advancing  knowledge 
and  methodologies  that  measure  clinical  and  functional  status  of 
patients;  (c)  grants  and  contracts  to  research  centers,  and  contracts 
to  other  entities,  to  conduct  research  on  treatment  or  conditions, 
including  research  on  the  appropriate  use  of  prescription  drugs;  (d) 
development  of  projects  to  demonstrate  the  use  of  claims  data  and 
data  on  clinical  and  functional  status  of  patients  in  determining 
the  outcomes,  effectiveness,  and  appropriateness  of  such  treatment; 
and  (e)  supplementation  of  existing  data  bases,  including  the  collec- 
tion of  new  information,  to  enhance  data  bases  for  research  pur- 
poses, and  the  design  and  development  of  new  data  bases  that 
would  be  used  in  outcomes  and  effectiveness  research. 

Requires  the  Secretary  to  establish  a  process  to  assure  that  new 
information  and  medical  innovation  are  addressed,  in  a  timely 
manner,  and  incorporated  into  outcomes,  appropriateness  and  ef- 
fectiveness research  when  appropriate. 

Section  4111. — Requires  the  Secretary,  acting  through  the  Ad- 
ministrator for  Health  Care  Research  and  Policy,  to  conduct  and 
support  research  with  respect  to  the  outcomes  of  health  care  serv- 
ices and  procedures  in  order  to  identify  the  manner  in  which  dis- 
eases, disorders,  and  other  health  conditions  can  most  effectively 
and  appropriately  be  diagnosed  and  treated. 

Provides  that  the  Administrator,  in  carrying  out  these  responsi- 
bilities, conduct  or  support  evaluations  of  the  comparative  effects, 
on  health  and  functional  capacity,  of  alternative  services  and  pro- 
cedures utilized  in  diagnosing  and  treating  diseases,  disorders,  and 
other  health  conditions. 

Provides  that  the  Administrator  conduct  and  support  research 
with  respect  to  improvement  of  the  methodologies  and  criteria  uti- 
lized in  conducting  research  with  respect  to  outcomes  of  health 
care  services  and  procedures,  and  evaluations  of  methodologies  that 
utilize  large  data  bases  (including  claims  data  and  clinical  data)  in 
conducting  research  with  respect  to  such  outcomes. 
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(c)  Priority  with  respect  to  certain  health  conditions 

Section  10154- — Provides  that  the  medical  conditions  to  be  re- 
searched be  selected  by  a  Coordinating  Group  (composed  of  the  As- 
sistant Secretary  for  Health,  the  Assistant  Secretary  for  Planning 
and  Evaluation,  and  the  Administrator  of  HCFA)  but  that  at  least 
2/3  of  the  conditions  have  the  concurrence  of  the  HCFA  Adminis- 
trator (see  section  (j)  below  on  "Coordinating  Group"). 

Section  4111. — Requires  the  Administrator  for  Health  Care  Re- 
search and  Policy  to  establish  priorities  with  respect  to  the  dis- 
eases, disorders,  and  other  health  conditions  for  which  evaluations 
are  to  be  conducted.  Provides  that  in  establishing  such  priorities, 
the  Administrator  is  required  to  consider  the  extent  to  which:  (a) 
improved  methods  of  diagnosis  and  treatment  can  benefit  a  signifi- 
cant number  of  individuals;  (b)  there  is  significant  variation  among 
physicians  in  the  particular  services  and  procedures  utilized  in 
making  diagnoses  and  providing  treatments  or  there  is  significant 
variation  in  the  outcomes  of  health  care  services  or  procedures  due 
to  different  patterns  of  diagnosis  or  treatment;  (c)  the  services  and 
procedures  utilized  for  diagnosis  and  treatment  result  in  relatively 
substantial  expenditures;  and  (d)  the  data  necessary  for  such  eval- 
uations are  readily  available  or  can  readily  be  developed. 

Provides  that  for  the  purpose  of  establishing  such  priorities,  the 
Administrator  may,  with  respect  to  services  and  procedures  utilized 
in  diagnosing  and  treating  diseases,  disorders  and  other  health  con- 
ditions, conduct  or  support  assessments  of  the  extent  to  which:  (a) 
rates  of  utilization  vary  among  similar  populations  for  particular 
diseases,  disorders,  and  other  health  conditions;  (b)  uncertainties 
exist  on  the  effect  of  utilizing  a  particular  service  or  procedure;  or 
(c)  inappropriate  services  and  procedures  are  provided. 

(See  section  (i)  below  which  provides  for  an  Advisory  Council  to 
advise  the  Secretary  and  the  Administrator  regarding  priorities  for 
a  national  strategy  for,  among  other  things,  the  conduct  of  out- 
comes research  under  this  section.) 

(d)  Standards  for  data  bases 

Section  10154. — Provides  that  to  promote  the  research  described 
above  through  the  use  of  a  wider  data  base,  the  Secretary  is  re- 
quired to  develop  standards  to  be  used  in  the  collection  and  mainte- 
nance of  data  (whether  by  the  Secretary  or  others).  Requires  that 
the  Secretary,  in  developing  these  standards,  develop  (1)  uniform 
definitions  of  data  to  be  collected  and  used  in  describing  a  patient's 
clinical  and  functional  status;  (2)  common  reporting  formats  and 
linkages  for  such  data;  and  (3)  standards  to  assure  the  security, 
confidentiality,  accuracy,  and  appropriate  maintenance  of  such 
data.  Requires  the  Secretary  to  report  to  Congress  no  later  than 
one  year  after  enactment  on  the  feasibility  of  linking  such  re- 
search-related data  of  HHS  with  such  data  collected  or  maintained 
by  other  Federal  departments  (including  the  Departments  of  De- 
fense and  Veterans'  Affairs  and  the  Office  of  Personnel  Manage- 
ment) and  by  non-Federal  entities. 

Sections  4111  and  4121. — Requires  under  title  XI  of  the  Social  Se- 
curity Act  that  the  Administrator  of  the  Agency  for  Health  Care 
Research  and  Policy  develop  and  promote  the  use  of  uniform  stand- 
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ards  and  formats  in  the  collection  and  maintenance  of  information 
on  the  outcomes  of  health  care  services  and  procedures,  including 
the  effect  on  health  and  functional  capacity  resulting  from  such 
services  and  procedures.  (See  also  section  (v)  below.) 

Amends  the  Public  Health  Service  Act  to  require  the  Adminis- 
trator of  the  Agency  for  Health  Care  Research  and  Policy  to  assure 
the  utility  of  the  data  for  all  interested  entities,  and  to  establish 
guidelines  for  uniform  methods  of  developing  and  collecting  data. 
Requires  the  guidelines  to  include  specifications  for  the  develop- 
ment and  collection  of  data  on  the  outcomes  of  health  care  services 
and  procedures. 

(e)  Dissemination  of  findings  and  education  of  providers 

Section  10154- — Requires  the  Secretary  to  provide  for  the  dis- 
semination of  findings  of  the  research  described  in  this  section  and 
for  the  education  of  providers  and  others  in  the  application  of  the 
research.  Requires  in  so  doing  that  the  Secretary  develop:  (1)  a  pro- 
gram designed  to  identify  effective  means  to  educate,  and  to  edu- 
cate physicians,  other  providers,  consumers,  and  others  in  using 
the  research  findings,  including  a  formal  training  program  for 
training  physician  managers  within  provider  organizations;  and  (2) 
appropriate  relationships  between  the  Department  and  professional 
associations,  medical  societies,  and  other  relevant  groups. 

Section  4111, — Requires  that  the  Administrator  of  Health  Care 
Research  and  policy  provide  for  the  dissemination  of  the  research 
findings  and  for  the  education  of  providers.  Authorizes  the  Admin- 
istrator to  conduct  or  support  research  with  respect  to  disseminat- 
ing information  and  the  effectiveness  and  appropriateness  of 
health  care  services  and  procedures.  Requires  the  Administrator  to 
conduct  and  support  evaluations  of  the  activities  carried  out  under 
the  bill  title  to  determine  the  extent  to  which  such  activities  have 
had  an  effect  on  the  practices  of  physicians  in  providing  medical 
treatment,  the  delivery  of  health  care,  and  the  outcomes  of  health 
care  services  and  procedures.  (See  also  sections  (q),  (r)  and  (s)  below 
relating  to  the  ' 'Forum  for  Quality  and  Effectiveness.") 

(f)  Development  of  practice  guidelines 

Section  10154- — Requires  the  Secretary  to  establish  an  on-going 
program  of  financial  support  and  oversight  to:  (1)  develop  (based  on 
research  described  above)  treatment-specific  or  condition-specific 
practice  guidelines  for  clinical  treatments  and  conditions  selected 
by  the  Coordinating  Group  (see  section  (j)  below  on  the  "Coordinat- 
ing Group")  in  forms  appropriate  for  use  in  clinical  practice,  educa- 
tional programs,  and  in  reviewing  quality  and  appropriateness  of 
medical  care,  and  (2)  to  update  such  guidelines  and  forms  to  reflect 
changes  in  technology  and  appropriate  medical  practice. 

Sections  4101  and  41 H- — No  provision  under  title  XI  of  the 
Social  Security  Act.  Section  4101  establishes  the  Office  of  the 
Forum  for  Quality  and  Effectiveness  in  Health  Care  under  the 
Public  Health  Service  Act.  Requires  the  Director  of  the  Office  to 
arrange  for  the  development  and  periodic  review  and  updating  of: 
(a)  clinically  relevant  guidelines  that  may  be  used  by  physicians 
and  health  care  practitioners  to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions  can  most  effectively  and  ap- 
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propriately  be  diagnosed  and  treated;  and  (b)  standards  of  quality, 
performance  measures,  and  medical  review  criteria  through  which 
health  care  providers  and  other  appropriate  entities  may  assess  or 
review  the  provision  of  health  care  and  assure  the  quality  of  such 
care.  Requires  the  Director  to  establish  standards  and  criteria  to  be 
used  by  expert  panels  in  the  development  and  periodic  review  and 
updating  of  the  guidelines.  (See  sections  (q),  (r),  and  (s)  below.) 

(g)  Medicare  demonstration  project 

Section  10154- — Requires  the  Administrator  of  HCFA  to  initiate 
by  January  1,  1991,  a  demonstration  project  to  evaluate  the  appli- 
cation of  the  practice  guidelines  to  at  least  three  clinical  treat- 
ments or  conditions  that  account  for  a  significant  portion  of  Medi- 
care expenditures,  and  have  a  significant  variation  in  the  frequen- 
cy or  the  type  of  treatment  provided.  Requires  the  Secretary  to  pro- 
vide for  an  evaluation  of  the  project  as  a  model  for  broad  scale  im- 
plementation. 

Sections  4101  and  4111. — No  provision  under  title  XI  of  the 
Social  Security  Act.  Amends  the  Public  Health  Service  Act  to  au- 
thorize the  Director  of  the  Office  of  the  Forum  to  conduct  or  sup- 
port pilot  testing  of  the  guidelines  standards,  performance  meas- 
ures, and  review  criteria.  (See  section  (s)  below.) 

(h)  Reports  to  Congress 

Section  10154- — Requires  the  Secretary  to  report  to  Congress  by 
February  1  of  each  year  (beginning  with  1991)  on  the  progress  of 
the  activities  under  this  part  of  the  bill  during  the  previous  fiscal 
year,  including  the  impact  of  such  activities  on  medical  care  (par- 
ticularly medical  care  for  individuals  receiving  Medicare  benefits). 
(See  also  section  (d)  on  "Standards  for  Data  Bases"  regarding  the 
required  report  on  linking  HHS  data  with  data  maintained  by 
other  departments.) 

Section  4101  and  41 H- — No  provision. 

(i)  Advisory  council 

Section  10154- — Requires  the  Secretary  to  provide  a  charter  for, 
and  appointment  of  18  members  to,  an  advisory  council  to  assist 
the  Secretary  in  activities  conducted  under  this  part  of  the  bill,  in- 
cluding commenting  and  advising  the  Secretary  regarding  each 
annual  coordination  plan  transmitted  by  the  coordinating  group 
(described  below  under  section  (j)  on  "Coordinating  Group").  Pro- 
vides that  membership  on  the  advisory  council  consist  of  represent- 
atives from  a  broad  range  of  interested  parties.  Requires  the  Assist- 
ant Secretary  of  Health  to  be  responsible  for  providing  the  advisory 
council  with  such  staff  and  technical  assistance  as  may  be  required. 
Provides  that  Section  14  of  the  Federal  Advisory  Committee  Act 
does  not  apply  to  the  advisory  council. 

Section  4111  and  4121. — No  provision  under  title  XI  of  the  Social 
Security  Act  but  establishes  an  Advisory  Council  for  Health  Care, 
Research,  Evaluation  and  Policy  under  the  Public  Health  Service 
Act.  Specifies  responsibilities,  membership,  appointment  of  a  chair, 
time  of  meetings,  compensation,  and  reimbursement  of  expenses, 
staff  and  duration.  (See  section  (t)  below  on  "Additional  Duties  of 
the  Agency  for  Health  Care  Research  and  Policy.") 
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Q)  Coordinating  group 

Section  10154. — Requires  the  Secretary  to  establish  a  coordinat- 
ing group  composed  of  the  Assistant  Secretary  for  Health,  the  As- 
sistant Secretary  for  Planning  and  Evaluation,  and  the  Administra- 
tor of  HCFA.  Provides  that  the  Assistant  Secretary  of  Health  serve 
as  chairman  of  the  coordinating  group.  Requires  the  coordinating 
group  to:  (1)  transmit  annually  to  the  Secretary  a  plan  to  coordi- 
nate the  activities  of  the  Department  in  respect  to  research  and 
education  on  outcomes,  effectiveness  and  appropriateness  of  medi- 
cal care;  standards  for  data  bases,  dissemination  of  findings  and 
education;  and  development  of  practice  guidelines;  (2)  establish  an- 
nually an  agenda  (including  priorities)  for  activities  under  this  sec- 
tion and  periodically  monitor  and  review  activities  conducted 
under  this  section  (including  coordination  and  information  ex- 
change); and  (3)  select  the  specific  treatments  and  medical  condi- 
tions to  be  the  subject  of  research  and  guidelines  for  the  research 
on  outcomes  effectiveness  and  appropriateness,  and  the  develop- 
ment of  practice  guidelines,  of  which  at  least  2/3  must  have  the 
concurrence  of  the  HCFA  Administrator. 

Section  4111. — No  provision  under  title  XI  of  the  Social  Security 
Act  (see  section  (t)  below  on  '  'Additional  Authorities  and  Duties  of 
the  Agency  for  Health  Care  Research  and  Policy"  relating  to  duties 
of  the  Advisory  Council  established  under  the  Public  Health  Serv- 
ice Act. 

(k)  Authorization  of  appropriations 

Section  10154- — Authorizes  to  be  appropriated  to  carry  out  this 
section:  (1)  $72  million  for  FY1990;  (2)  $110  million  for  FY1991;  (3) 
$170  million  for  FY1992;  (4)  $225  million  for  FY1993;  and  (5)  $270 
million  for  FY1994.  Authorizes  that  2/3  of  these  amounts  for  any 
fiscal  year  are  to  be  transferred  to  carry  out  this  section  in  the  fol- 
lowing proportions  from  the  following  trust  funds:  (1)  60%  from  the 
Medicare  Hospital  Insurance  Trust  Fund  and  (2)  40%  from  the 
Medicare  Supplementary  Insurance  Trust  Fund.  Provides  that  of 
the  amounts  transferred  or  otherwise  appropriated  to  carry  out 
this  section  in  FY1990,  1/3  shall  be  allotted  for  research  activities 
on  outcomes,  effectiveness  and  appropriateness,  1/3  for  developing 
standards  for  data  bases;  1/6  for  dissemination  of  findings  and  edu- 
cation, to  be  distributed  evenly  between  informational  and  educa- 
tional activities;  and  1/6  for  the  development  of  practice  guidelines 
and  the  Medicare  demonstration  project. 

Section  41 H- — Authorizes  to  be  appropriated  $8.3  million  for 
FY1990,  $12.5  million  for  FY1991,  and  $16.7  million  for  FY1992.  In 
addition  to  these  amounts,  authorizes  to  be  transferred  from  the 
Medicare  Supplementary  Trust  Fund  $16.7  million  for  FY1990,  $25 
million  for  FY1991,  and  $33.3  million  for  FY1992. 

(I)  Definitions 

Section  10154- — Defines  "outcomes  research"  to  mean,  with  re- 
spect to  a  medical  condition,  research  that  (1)  focuses  on  the  eval- 
uation of  a  treatment  or  alternative  treatments  for  the  condition, 
and  (2)  formally  assesses  the  probabilities  for  the  full  spectrum  of 
different  outcomes  and  the  value  of  these  outcomes  for  patients,  in- 
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eluding  mortality,  morbidity,  functional  status,  symptoms,  and 
quality  of  life. 

Defines  "effectiveness  research"  to  mean,  with  respect  to  a  treat- 
ment, research  that  focuses  on  (1)  the  uses  of  the  treatment  for  pa- 
tients in  typical  clinical  practice  and  the  impact  on  outcome  of  the 
treatment  of  those  patients,  taking  into  account  (to  the  extent  rele- 
vant) patient  conditions  and  local  environment,  and  (2)  through 
routine  monitoring  and  feedback  of  information  to  physicians  and 
patients,  changes  in  the  treatment  to  improve  outcomes  in  such 
practice. 

Defines  "appropriateness  research"  to  mean,  with  respect  to  a 
treatment,  an  assessment,  which  may  be  based  on  outcomes  re- 
search, effectiveness  research,  or  a  consensus  of  medical  experts  or 
expert  judgment,  of  the  characteristics  of  particular  patients  for 
which  the  treatment  is  effective. 

Section  4111. — Defines  "Administrator"  to  mean  the  Administra- 
tor for  Health  Care  Research  and  Policy.  (See  section  (z)  below  on 
"Additional  Definitions.") 

(m)  Establishment  of  the  Agency  for  Health  Care  Research 
and  Policy 

Section  10154. — No  provision. 

Section  4101. — Amends  the  Public  Health  Service  Act  by  author- 
izing a  new  title  DC — Agency  for  Health  Care  Research  and  Policy 
(AHCRP).  Provides  that  the  purpose  of  the  Agency  is  to  enhance 
the  quality,  appropriateness,  and  effectiveness  of  health  care  serv- 
ices, and  access  to  such  services,  through  the  establishment  of  a 
broad  base  of  scientific  research  and  through  improvements  in  clin- 
ical practice  and  in  the  organization,  financing  and  delivery  of 
health  care  services.  Provides  that  the  Agency  be  headed  by  the 
Administrator  for  Health  Care  Research  and  Policy  to  be  appointed 
by  the  Secretary.  Provides  that  the  Secretary,  acting  through  the 
Administrator,  carry  out  the  authorities  and  duties  established  in 
this  new  title  DC  of  the  Public  Health  Service  Act. 

(n)  General  authorities  and  duties  of  the  agency 
Section  10154- — No  provision. 

Section  4101. — (1)  In  general. — Requires  the  Administrator  of  the 
Agency  for  Health  Care  Research  and  Policy  (AHCRP)  to  conduct 
and  support  research,  demonstration  projects,  evaluations,  train- 
ing, and  the  dissemination  of  information,  on  health  care  services 
and  on  systems  for  the  delivery  of  such  services,  including  activi- 
ties with  respect  to:  (a)  the  effectiveness,  efficiency,  and  quality  of 
health  care  services;  (b)  subject  to  (4)  below  (requiring  consistency 
with  section  1142  of  the  Social  Security  Act)  the  outcomes  of  health 
care  services  and  procedures;  (c)  clinical  practice,  including  pri- 
mary care  and  practice-oriented  research;  (d)  health  care  technol- 
ogies, facilities,  and  equipment;  (e)  health  care  costs,  productivity 
and  market  forces;  (f)  health  promotion  and  disease  prevention;  (g) 
health  statistics  and  epidemiology;  and  (h)  medical  liability. 

(2)  Rural  areas  and  underserved  populations:  Requires  the  Ad- 
ministrator of  AHCRP  to  undertake  and  support  research,  demon- 
stration projects,  and  evaluations  in  respect  to  (a)  the  delivery  of 
health  care  services  in  rural  areas  (including  frontier  areas);  and 
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(b)  the  health  of  low-income  groups,  minority  groups,  and  the  elder- 

ly. 

(3)  Multidisciplinary  centers:  Authorizes  the  Administrator  of 
AHCRP  to  provide  financial  assistance  to  public  or  nonprofit  pri- 
vate entities  for  meeting  the  costs  of  planning  and  establishing  new 
centers,  and  operating  existing  and  new  centers  for  multidiscipli- 
nary health  services  research,  demonstration  projects,  evaluations, 
training,  policy  analysis,  and  demonstrations  in  respect  to  rural 
areas  and  underserved  populations. 

(4)  Relation  to  certain  authorities  regarding  Social  Security:  Pro- 
vides that  activities  required  in  this  section  may  include,  and 
should  be  appropriately  coordinated  with,  experiments,  demonstra- 
tion projects,  and  other  related  activities  authorized  by  the  Social 
Security  Act  and  the  Social  Security  Act  Amendments  of  1967.  Re- 
quires activities  related  to  outcomes  of  procedures  and  surgeries  to 
be  carried  out  consistent  with  section  1142  of  the  Social  Security 
Act  (as  created  under  this  bill),  relating  to  research  and  education 
on  outcomes,  effectiveness,  and  appropriateness  of  medical  care 
(see  sections  (a)  and  (b)  above). 

(o)  Dissemination  by  the  Administrator  of  the  Agency  for 
Health  Care  Research  and  Policy 

Section  10154- — No  provision  but  see  section  (e)  on  "Dissemina- 
tion of  Findings  and  Education"  above. 

Section  4101. — (1)  In  general:  Requires  the  Administrator  of 
AHCRP  to:  (a)  promptly  publish,  make  available,  and  otherwise  dis- 
seminate, in  understandable  form  and  on  as  broad  a  basis  as  practi- 
cable, the  results  of  research,  demonstration  projects  and  evalua- 
tions conducted  or  supported  under  Title  IX  of  the  PHS  Act  (cre- 
ated by  this  bill);  (b)  promptly  make  available  to  the  public  data 
developed  in  such  research,  demonstration  projects  and  evalua- 
tions; (c)  provide  indexing,  abstracting,  translating,  publishing,  and 
other  services  leading  to  a  more  effective  and  timely  dissemination 
of  information  on  research,  demonstration  projects,  and  evalua- 
tions with  respect  to  health  care  to  public  and  private  entities  and 
individuals  engaged  in  the  improvement  of  health  care  delivery 
and  the  general  public,  and  undertake  programs  to  develop  new  or 
improved  methods  for  making  such  information  available;  and  (d) 
as  appropriate,  provide  technical  assistance  to  State  and  local 
health  agencies  and  conduct  liaison  activities  to  such  agencies  to 
foster  dissemination. 

(2)  Prohibition  against  restrictions:  Prohibits  the  Administrator 
of  AHCRP  from  restricting  the  publication  or  dissemination  of  data 
from,  or  the  results  of,  projects  conducted  or  supported  under  title 
IX  of  the  PHS  Act,  except  as  provided  under  subsection  (3)  as  fol- 
lows. 

(3)  Limitation  on  use  of  certain  information:  Prohibits  the  use  of 
information  for  any  purpose  other  than  the  purpose  for  which  it 
has  been  supplied,  if  an  establishment  or  person  supplying  the  in- 
formation or  described  in  it  is  identifiable,  unless  the  establish- 
ment or  person  has  consented  (as  determined  under  regulations  of 
the  Secretary)  to  its  use  for  such  other  purpose.  Prohibits  the  publi- 
cation or  release  in  an  other  form  if  the  person  who  has  supplied 
the  information  or  who  is  described  in  it  is  identifiable  unless  the 
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person  has  consented  (as  determined  under  regulations  of  the  Sec- 
retary) to  its  publication  or  release  in  that  other  form. 

(4)  Certain  interagency  agreement:  Provides  that  the  Administra- 
tor of  AHCRP  and  the  Director  of  the  National  Library  of  Medicine 
enter  into  an  agreement  providing  for  the  implementation  of  sub- 
section (l)(c)  above  relating  to  indexing  and  other  services. 

(p)  Health  care  technology  and  technology  assessment 
Section  10154. — No  provision. 

Section  4101. — (1)  In  general:  Provides  that  the  Administrator  of 
AHCRP  shall  promote  the  development  and  application  of  appro- 
priate health  care  technology  assessments  by:  (a)  identifying  needs 
in,  and  establishing  priorities  for,  the  assessment  of  specific  health 
care  technologies;  (b)  developing  and  evaluating  criteria  and  meth- 
odologies for  health  care  technology  assessment;  (c)  conducting  and 
supporting  research  on  the  development  and  diffusion  of  health 
care  technology;  (d)  conducting  and  supporting  research  on  assess- 
ment methodologies;  and  (e)  promoting  education,  training,  and 
technical  assistance  in  the  use  of  health  care  technology  assess- 
ment methodologies  and  results. 

(2)  Specific  assessments:  Requires  the  Administrator  of  AHCRP 
to  conduct  and  support  specific  assessments  of  health  care  technol- 
ogies. Requires  the  Administrator  in  respect  to  these  assessments 
to  consider  the  safety,  efficacy,  and  effectiveness,  and,  as  appropri- 
ate, the  cost-effectiveness  and  appropriate  uses  of  such  health  care 
technologies. 

(3)  Information  center:  Provides  for  the  establishment  of  an  in- 
formation center  on  health  care  technologies  and  health  care  tech- 
nology assessment  at  the  National  Library  of  Medicine.  Requires 
the  Administrator  of  AHCRP  and  the  Director  of  the  National  Li- 
brary of  Medicine  to  enter  into  an  agreement  providing  for  the  im- 
plementation of  the  information  center. 

(4)  Recommendations  with  respect  to  health  care  technology:  Re- 
quires the  Administrator  of  AHCRP  to  make  recommendations  to 
the  Secretary  and  to  the  Administrator  of  HCFA  with  respect  to 
whether  specific  health  care  technologies  should  be  reimbursable 
under  federally  financed  health  programs,  including  recommenda- 
tions with  respect  to  any  conditions  and  requirements  under  which 
such  reimbursements  should  be  made.  Requires  the  Administrator 
of  AHCRP  to  consider  the  safety,  efficacy,  and,  as  appropriate,  the 
cost-effectiveness  and  appropriate  uses  of  such  technology  in 
making  such  recommendations.  Requires  the  Administrator  of 
AHCRP  to  cooperate  and  consult  with  the  Director  of  NIH,  the 
Commissioner  of  FDA,  and  the  heads  of  any  other  interested  Feder- 
al department  or  agency  in  carrying  out  this  subsection. 

(q)  Establishment  of  the  forum  for  quality  and  effectiveness 
in  health  care 

Section  10154- — No  provision. 

Section  4101. — (1)  Establishment  of  Office.  Establishes  within  the 
Agency  for  Health  Care  Research  and  Policy  an  office  to  be  known 
as  the  Office  of  the  Forum  for  Quality  and  Effectiveness  in  Health 
Care.  Requires  the  Administrator  of  AHCRP  to  appoint  a  Director 
to  head  the  office. 
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(2)  Duties:  Requires  the  Administrator  of  AHCRP,  acting  through 
the  Director,  to  establish  a  program  known  as  the  Forum  for  Qual- 
ity and  Effectiveness  in  Health  Care.  Requires  the  Director  to  ar- 
range for  the  development  and  periodic  review  and  updating  of:  (a) 
clinically  relevant  guidelines  that  may  be  used  by  physicians  and 
health  care  practitioners  to  assist  in  determining  how  diseases,  dis- 
orders, and  other  health  conditions  can  most  effectively  and  appro- 
priately be  diagnosed  and  treated;  and  (b)  standards  of  quality,  per- 
formance measures,  and  medical  review  criteria  through  which 
health  care  providers  and  other  appropriate  entities  may  assess  or 
review  the  provision  of  health  care  and  assure  the  quality  of  such 
care.  Requires  the  director  to  do  this  using  the  process  described 
below  under  section  (r)  below  on  *  'Forum  of  Experts  and  Consum- 
ers." 

(3)  Certain  requirements:  Requires  that  guidelines,  standards, 
performance  measures,  and  review  criteria  be  based  on  the  best 
available  research  and  professional  judgment  regarding  the  effec- 
tiveness and  appropriateness  of  health  care  services  and  procedures 
and  be  presented  in  formats  appropriate  for  use  by  consumers  of 
health  care. 

(4)  Authority  for  contracts:  Authorizes  the  Director  to  enter  into 
contracts  with  public  or  nonprofit  private  entities  in  carrying  out 
this  subsection. 

(r)  Forum/panels  of  experts  and  consumers 
Section  10154. — No  provision. 

Section  4101. — (1)  Panels  and  contracts:  Requires  the  Director  of 
the  Forum  for  Quality  and  Effectiveness  in  Health  Care  to  convene 
panels  of  appropriately  qualified  experts  (including  practicing  phy- 
sicians) and  health  care  consumers  for  the  purpose  of  developing 
and  periodically  reviewing  and  updating  the  guidelines,  standards, 
performance  measures,  and  review  criteria,  and  to  enter  into  con- 
tracts with  public  and  nonprofit  private  entities  for  this  purpose. 

(2)  Authority  for  additional  panels:  Authorizes  the  Director  to 
convene  additional  panels  of  appropriately  qualified  experts  (in- 
cluding practicing  physicians)  and  health  care  consumers  for  the 
purpose  of:  (a)  making  recommendations  to  the  Director  on  prior- 
ities and  strategies;  (b)  developing  the  standards  and  criteria;  and 
(c)  providing  advice  to  the  Administrator  of  AHCRP  and  the  Direc- 
tor with  respect  to  other  specified  activities  carried  out  under  the 
bill. 

(3)  Selection  of  panel  members:  Requires  the  Director  in  selecting 
the  panels  to  consult  with  a  broad  range  of  interested  individuals 
and  organizations,  including  organizations  representing  physicians 
in  the  general  practice  of  medicine  and  organizations  representing 
physicians  in  specialties  pertinent  to  the  purposes  of  the  panel  in- 
volved. Requires  the  Director  to  appoint  physicians  reflecting  a  va- 
riety of  practice  settings. 

(s)  Additional  requirements  for  the  forum  for  quality  and  ef- 
fectiveness 

Section  10154- — No  provision  but  see  section  (f)  on  "Development 
of  Practice  Guidelines"  above. 
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Section  4101. — (1)  Program  agenda:  Requires  the  Director  to  pro- 
vide for  an  agenda  for  the  development  of  the  guidelines,  stand- 
ards, performance  measures,  and  review  criteria  including  identify- 
ing specific  diseases,  disorders,  and  other  health  conditions  for 
which  the  guidelines  are  to  be  developed  and  those  that  are  to  be 
given  priority  in  the  development  of  the  guidelines,  and  identifying 
specific  aspects  of  health  care  for  which  the  standards,  perform- 
ance measures  and  review  criteria  are  to  be  developed  and  those 
that  are  to  be  given  priority  in  the  development  of  standards,  per- 
formance measures  and  review  criteria.  Requires  the  Director  to 
take  into  consideration  the  extent  to  which  the  guidelines,  stand- 
ards, performance  measures,  and  review  criteria  can  be  expected 
to:  (a)  improve  methods  of  diagnosis  and  treatment  for  the  benefit 
of  a  significant  number  of  individuals,  (b)  reduce  clinically  signifi- 
cant variations  among  physicians  in  the  particular  services  and 
procedures  utilized  in  making  diagnoses  and  providing  treatments; 
and  (c)  reduce  clinically  significant  variations  in  the  outcomes  of 
health  care  services  and  procedures. 

(2)  Standards  and  criteria:  Requires  the  Director  to:  (a)  establish 
standards  and  criteria  to  be  used  by  the  expert  panels  in  the  devel- 
opment and  periodic  review  and  updating  of  the  guidelines,  stand- 
ards, performance  measures,  and  review  criteria;  (b)  establish 
standards  and  criteria  to  be  used  for  the  purpose  of  ensuring  that, 
if  any  contracts  are  entered  into  for  the  development  or  periodic 
review  or  updating  of  the  guidelines,  standards,  etc,  the  contracts 
will  be  entered  into  only  with  appropriately  qualified  entities;  (c) 
ensure  that  the  standards  and  criteria  specify  that  appropriate  con- 
sultations with  interested  individuals  and  organizations  are  con- 
ducted in  the  development  of  the  guidelines,  standards,  perform- 
ance measures,  and  review  criteria.  Provides  that  such  develop- 
ment may  be  accomplished  through  the  adoption,  with  or  without 
modification,  of  guidelines,  standards,  performance  measures  and 
review  criteria  that  meet  requirements  and  are  developed  by  enti- 
ties independently  of  the  program  established  in  this  section;  and 
(d)  conduct  and  support  research  with  respect  to  improving  the 
standards  and  criteria. 

(3)  Dissemination:  Requires  the  Director  to  promote  and  support 
dissemination  of  the  guidelines,  standards,  performance  measures 
and  criteria.  Requires  the  dissemination  to  be  carried  out  through 
organizations  representing  health  care  providers,  organizations  rep- 
resenting health  care  consumers,  peer  review  organizations,  and 
other  appropriate  entities. 

(4)  Pilot  testing:  Authorizes  the  Director  to  conduct  or  support 
pilot  testing  of  the  guidelines,  standards,  performance  measures, 
and  review  criteria.  Provides  that  any  such  pilot  testing  may  be 
conducted  prior  to,  or  concurrently  with,  their  dissemination. 

(5)  Evaluations:  Authorizes  the  Director  to  conduct  and  support 
evaluations  of  the  extent  to  which  the  practice  guidelines,  stand- 
ards, performance  standards,  and  review  criteria  have  had  an 
effect  on  the  clinical  practice  of  medicine. 

(6)  Recommendations  to  the  Administrator:  Requires  the  Director 
to  make  recommendations  to  the  Administrator  on  activities  that 
should  be  carried  out  under  this  part  of  the  bill  and  under  the 
Social  Security  Act  including  recommendations  of  particular  re- 
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search  projects  that  should  be  done  with  respect  to  (1)  evaluating 
the  outcomes  of  health  care  services  and  procedures;  (2)  developing 
the  standards  and  criteria  required  under  the  section  (f)  above  on 
the  "Development  of  Practice  Guidelines";  and  (3)  promoting  the 
utilization  of  the  guidelines,  standards,  performance  standards,  and 
review  criteria. 

(t)  Additional  authorities  and  duties  of  the  agency  for  health 
care  research  and  policy 

Section  10154- — No  provision  but  see  section  (i)  on  "Advisory 
Council"  above. 

Section  4121. — (1)  In  general:  Amends  the  PHS  Act  to  establish 
an  advisory  council  to  be  known  as  the  National  Advisory  Council 
for  Health  Care  Research,  Evaluation  and  Policy. 

(2)  Duties  of  the  advisory  council:  Requires  the  Council  to  advise 
the  Secretary  and  the  Administrator  of  AHCRP  with  respect  to  ac- 
tivities to  carry  out  the  purpose  of  the  Agency.  Requires  the  Coun- 
cil's activities  to  include  making  recommendations  to  the  Adminis- 
trator regarding  priorities  for  a  national  agenda  and  strategy  for: 
(a)  the  conduct  of  research,  demonstration  projects,  and  evaluations 
with  respect  to  health  care,  including  clinical  practice  and  primary 
care;  (b)  the  development  and  periodic  review  and  updating  of 
guidelines  for  clinical  practice,  standards  of  quality,  and  perform- 
ance measures  with  respect  to  health  care;  (c)  the  development  and 
application  of  appropriate  health  care  technology  assessments;  and 
(d)  the  conduct  of  research  on  outcomes  of  health  care  services  and 
procedures  under  the  relevant  section  (section  1142  of  title  XI)  of 
the  Social  Security  Act. 

(3)  Membership  of  the  council:  Requires  the  Council  to  be  com- 
posed of  appointed  members  and  ex  officio  members.  Provides  that 
all  members  are  to  be  voting  members.  Requires  the  Administrator 
of  AHCRP  to  appoint  to  the  Council  15  appropriately  qualified  rep- 
resentatives of  the  public  who  are  not  officers  or  employees  of  the 
United  States.  Requires  the  Administrator  of  AHCRP  to  ensure 
that  the  appointed  members,  as  a  group,  are  representative  of  pro- 
fessions and  entities  concerned  with,  or  affected  by,  activities  under 
this  title  of  the  bill  and  under  the  relevant  section  (section  1142  of 
title  XI)  of  the  Social  Security  Act.  Provides  that  of  the  members,  8 
are  to  be  individuals  distinguished  in  the  conduct  of  research,  dem- 
onstration projects,  and  evaluations  with  respect  to  health  care;  3 
are  to  be  individuals  distinguished  in  the  practice  of  medicine;  2 
are  to  be  individuals  distinguished  in  the  fields  of  business,  law, 
ethics,  economics,  and  public  policy;  and  2  are  to  be  individuals 
representing  the  interests  of  consumers  of  health  care. 

(4)  Ex  officio  members:  Requires  the  Administrator  of  AHCRP  to 
designate  as  ex  officio  members  of  the  Council  the  Director  of  NIH, 
the  Director  of  the  CDC,  the  Administrator  of  HCFA,  the  Assistant 
Secretary  of  Defense  (Health  Affairs),  the  Chief  Medical  Officer  of 
the  Department  of  Veterans  Affairs,  and  other  Federal  officials 
that  the  Administrator  may  consider  appropriate  for  membership 
on  the  Council. 

(5)  Terms:  Provides  that,  in  general,  Council  members  be  ap- 
pointed for  a  term  of  3  years.  Provides  that  of  the  members  first 
appointed  to  the  Council,  the  Secretary  shall  appoint  5  members  to 
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serve  for  a  term  of  3  years,  5  members  to  serve  for  2  years,  and  5  to 
serve  for  1  year. 

(6)  Vacancies:  Provides  that  any  member  of  the  Council  appoint- 
ed to  fill  a  vacancy  crcuiring  before  the  expiration  of  the  term  of 
the  predecessor  of  the  member  is  to  be  appointed  for  the  remainder 
of  the  term  of  the  predecessor.  Provides  that  an  appointed  member 
of  the  Council  may  continue  to  serve  after  the  expiration  of  the 
term  of  the  member  until  a  successor  is  appointed. 

(7)  Chair:  Requires  the  Administrator  of  AHCRP  to  designate  an 
individual  to  serve  as  chair  from  among  the  members  appointed  to 
the  Council. 

(8)  Meetings:  Requires  the  Council  to  meet  not  less  than  once 
during  each  4-month  period  and  to  otherwise  meet  at  the  call  of 
the  chair. 

(9)  Compensation  and  reimbursement:  (a)  Appointed  members: 
Provides  that  appointed  members  receive  compensation  for  each 
day  (including  travel  time)  engaged  in  carrying  out  Council  duties. 
Prohibits  the  compensation  from  exceeding  the  maximum  rate  of 
basic  pay  for  GS-18  of  the  General  Schedule;  Ob)  Ex  officio  mem- 
bers: Provides  that  such  members  may  not  receive  compensation 
for  service  on  the  Council  in  addition  to  the  compensation  other- 
wise received  for  duties  carried  out  as  officers  of  the  United  States. 

(10)  Staff:  Requires  the  Administrator  of  AHCRP  to  provide  to 
the  Council  such  staff,  information,  and  other  assistance  as  may  be 
necessary  to  carry  out  the  duties  of  the  Council. 

(11)  Duration:  Requires  the  Council  to  continue  in  existence  until 
otherwise  provided  by  law. 

(u)  Peer  review  with  respect  to  grants  and  contracts 
Section  10154- — No  provision. 

Section  4121. — (1)  Requirements  of  review:  Requires  that  appro- 
priate technical  and  scientific  peer  review  be  conducted  with  re- 
spect to  each  application  for  a  grant,  cooperative  agreement,  or 
contract  under  this  title  of  the  bill.  Requires  that  each  peer  group 
to  which  an  application  is  submitted  report  its  finding  and  recom- 
mendations respecting  the  application  to  the  Administrator  of 
AHCRP  in  such  form  and  in  such  manner  as  the  Administrator  re- 
quires. 

(2)  Approval  as  precondition  of  awards:  Prohibits  the  Administra- 
tor of  AHCRP  from  approving  an  application  unless  the  application 
is  recommended  for  approval  by  a  peer  review  group  established  by 
(3)  below. 

(3)  Establishment  of  peer  review  groups:  Requires  the  Adminis- 
trator of  AHCRP  to  establish  such  technical  and  scientific  peer 
review  groups  as  may  be  necessary  to  carry  out  this  section.  Pro- 
vides that  such  groups  be  established  without  regard  to  provisions 
of  specified  titles  of  Federal  law  relating  to  Federal  employees.  Re- 
quires that  members  of  any  peer  group  be  appointed  from  among 
individuals  who  are  not  officers  or  employees  of  the  United  States 
and  who  by  virtue  of  their  training  or  experience  are  eminently 
qualified  to  carry  out  the  duties  of  such  peer  review  group.  Pro- 
vides that  the  peer  review  groups  continue  in  existence  unless  oth- 
erwise provided  by  law. 
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(4)  Categories  of  review:  Requires  that  review  of  applications 
with  respect  to  research,  demonstration  projects,  or  evaluations  be 
conducted  by  different  peer  review  groups  than  the  groups  that 
conduct  such  review  or  applications  with  respect  to  dissemination 
activities  or  the  development  of  research  agendas  (including  confer- 
ences, workshops,  and  meetings).  Provides  that  in  the  case  of  appli- 
cations for  financial  assistance  whose  direct  costs  will  not  exceed 
$50,000,  the  Administrator  of  AHCRP  may  make  appropriate  ad- 
justments in  the  procedures  otherwise  established  by  the  Adminis- 
trator for  the  conduct  of  peer  review.  Provides  that  these  adjust- 
ments may  be  made  for  the  purpose  of  encouraging  the  entry  of  in- 
dividuals into  the  field  of  research,  for  the  purpose  of  encouraging 
clinical  practice-oriented  research,  and  for  other  purposes  the  Ad- 
ministrator may  determine  to  be  appropriate. 

(5)  Regulations:  Requires  the  Secretary  to  issue  regulations  for 
the  conduct  of  peer  review  under  this  section. 

(v)  Provisions  with  respect  to  development,  collection,  and  dis- 
semination of  data 

Section  10154- — No  provision  but  see  section  (d)  on  "Standards 
for  Data  Bases"  above. 

Section  4121. — (1)  Standards  with  Respect  to  Utility  of  Data:  Re- 
quires the  Administrator  of  AHCRP  to  establish  guidelines  for  uni- 
form methods  of  developing  and  collecting  data  developed  or  col- 
lected by  any  entity  for  the  purpose  of  enhancing  quality,  appropri- 
ateness, and  effectiveness  of  health  care  services,  as  well  as  access 
to  those  services.  Requires  the  guidelines  to  include  specifications 
for  the  development  and  collection  of  data  on  the  outcomes  of 
health  care  services  and  procedures.  (See  also  section  (d)  on  "Stand- 
ards for  Data  Bases"  above.) 

(2)  Requires  the  Administrator  of  AHCRP  to  take  such  action  as 
may  be  necessary  to  assure  that  statistics  developed  under  this  title 
are  of  high  quality,  timely,  and  comprehensive,  as  well  as  specific, 
standardized,  and  adequately  analyzed  and  indexed.  Requires  the 
Administrator  of  AHCRP  to  publish,  make  available,  and  dissemi- 
nate such  statistics  on  as  wide  a  basis  as  is  practicable. 

(w)  Additional  provisions  with  respect  to  grants  and  contracts 
Section  10154- — No  provision. 

Section  4121. — (1)  Requirement  of  Application:  Prohibits  the  Ad- 
ministrator of  AHCRP,  in  respect  to  any  program  under  this  title 
of  the  bill  authorizing  the  provision  of  grants,  cooperative  agree- 
ments or  contracts,  from  providing  any  financial  assistance  unless 
an  application  for  the  assistance  is  submitted  to  the  Secretary  and 
the  application  is  in  such  form,  is  made  in  such  manner,  and  con- 
tains such  agreements,  assurances,  and  information  as  the  Admin- 
istrator determines  to  be  necessary  to  carry  out  the  program  in- 
volved. 

(2)  Provision  of  Supplies  and  Services  in  Lieu  of  Funds:  Provides 
that  upon  request  of  an  entity  receiving  a  grant,  cooperative  agree- 
ment, or  contract,  the  Secretary  is  authorized  to  provide  supplies, 
equipment  and  services  for  the  purpose  of  aiding  the  entity  in  car- 
rying out  the  project  involved  and,  for  such  purpose,  may  detail  to 
the  entity  any  officer  or  employee  of  HHS.  Provides  that  in  such  a 
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case,  the  Secretary  is  required  to  reduce  the  amount  of  the  finan- 
cial assistance  involved  by  the  amount  equal  to  the  costs  of  detail- 
ing personnel  and  the  fair  market  value  of  any  supplies,  equip- 
ment, or  services  provided  by  the  Administrator  of  AHCRP.  Re- 
quires the  Secretary  to  expend  the  amounts  withheld  for  the  pay- 
ment of  expenses  in  complying  with  such  a  request. 

(x)  Certain  administrative  authorities 
Section  10154- — No  provision. 

Section  4121. — (1)  Deputy  Administrator  and  Other  Officers  and 
Employees:  Permits  the  Administrator  of  AHCRP  to  appoint  a 
deputy  administrator  for  the  agency.  Permits  the  administrator  to 
appoint  and  fix  the  compensation  of  such  officers  and  employees  as 
may  be  necessary  to  carry  out  this  title.  Provides  that  except  as 
otherwise  provided  by  law,  the  officers  and  employees  are  to  be  ap- 
pointed in  accordance  with  specified  laws  and  their  compensation 
fixed  in  accordance  with  title  5  of  the  U.S.  Code  (relating  to  the 
Federal  civil  service). 

(2)  Facilities:  Permits  the  Secretary  in  carrying  out  this  title  to 
acquire  by  lease  or  otherwise  through  the  Administrator  of  Gener- 
al Services,  buildings  or  portions  of  buildings  in  the  District  of  Co- 
lumbia or  communities  located  adjacent  to  D.C.  for  use  for  a  period 
not  to  exceed  10  years,  and  to  acquire,  construct,  improve,  repair, 
operate,  and  maintain  laboratory,  research,  and  other  necessary  fa- 
cilities and  equipment,  and  such  other  real  or  personal  property 
(including  patents)  as  the  Secretary  deems  necessary. 

(3)  Provision  of  Financial  Assistance:  Permits  the  Administrator 
of  AHCRP,  in  (tarrying  out  this  title,  to  make  grants  to,  and  enter 
into  cooperative  agreements  with,  public  and  nonprofit  private  en- 
tities and  individuals,  and,  when  appropriate,  contracts  with  public 
and  private  individuals  and  entities. 

(4)  Utilization  of  Certain  Personnel  and  Resources:  Permits  the 
Administrator  of  AHCRP  to  utilize  personnel  and  equipment,  facili- 
ties, and  other  physical  resources  of  HHS,  permit  appropriate  enti- 
ties and  individuals  to  use  the  physical  resources  of  HHS,  and  pro- 
vide technical  assistance  and  advice.  Permits  the  Administrator  of 
AHCRP  to  use,  with  their  consent,  the  services,  equipment,  etc.  of 
other  Federal,  State,  or  local  public  agencies,  or  of  any  such  foreign 
government,  with  or  without  reimbursement  of  such  agencies. 

(5)  Consultants:  Permits  the  Secretary  to  secure,  from  time  to 
time  and  for  such  periods  as  the  Administrator  of  AHCRP  deems 
advisable  but  in  accordance  with  specified  law,  the  assistance  and 
advice  of  consultants  from  the  U.S.  or  abroad. 

(6)  Experts:  Permits  the  Secretary  to  obtain  the  services  of  not 
more  than  50  experts  or  consultants  who  have  appropriate  scientif- 
ic or  professional  qualifications.  Requires  that  the  experts  or  con- 
sultants be  obtained  in  accordance  with  specified  Federal  law, 
except  that  the  limitation  on  the  duration  of  service  does  not  apply. 
Requires  that  the  experts  or  consultants  be  reimbursed  for  their 
expenses  associated  with  traveling  to  and  from  their  assignment  lo- 
cation in  accordance  with  specified  sections  of  Federal  law.  Pro- 
vides that  expenses  may  not  be  allowed  in  connection  with  the  as- 
signment of  an  expert  or  consultant  unless  he  or  she  agrees  in 
writing  to  complete  the  entire  period  of  assignment,  or  one  year, 
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whichever  is  shorter,  unless  separated  or  reassigned  for  reasons 
that  are  beyond  his  or  her  control  and  that  are  acceptable  to  the 
Secretary.  Provides  that  if  he  or  she  violates  the  agreement,  the 
money  spent  by  the  United  States  for  expenses  is  recoverable  as  a 
debt  to  the  United  States.  Permits  the  Secretary  to  waive  in  whole 
or  in  part  a  right  of  recovery. 

(7)  Voluntary  and  Uncompensated  Services:  Permits  the  Admin- 
istrator of  AHCRP  to  accept  voluntary  and  uncompensated  serv- 
ices. 

(y)  Funding  of  the  Agency  for  Health  Care  Research  and 
Policy 

Section  10154- — No  provision. 

Section  4121. — (1)  Authorization  of  Appropriations:  Authorizes  to 
be  appropriated  $35  million  for  FY90,  $50  million  for  FY91,  and 
$70  million  for  FY92. 

(2)  Evaluations:  Authorizes  that  in  addition  to  amounts  available 
pursuant  to  subsection  (1)  above,  that  amounts  be  made  available 
to  the  Agency  for  Health  Care  Research  and  Policy  equal  to  40%  of 
the  maximum  amount  authorized  for  HHS  evaluation  funds. 

(z)  Additional  definitions 
Section  10154. — No  provision. 

Section  4121. — Defines  the  following  terms  as  they  apply  to  this 
title:  (a)  "Administrator"  means  Administrator  for  Health  Care  Re- 
search and  Policy;  (b)  "Agency"  means  Agency  for  Health  Care  Re- 
search and  Policy;  (c)  "Council"  means  the  National  Advisory 
Council  on  Health  Care  Research,  Evaluation,  and  Policy;  (d)  "Di- 
rector" means  the  director  of  the  Office  of  the  Forum  for  Quality 
and  Effectiveness  in  Health  Care. 

(aa)  Terminations 
Section  10154- — No  provision 

Section  41S1. — Abolishes  NCHSR  in  HHS  and  all  of  its  functions, 
including  the  duty  to  advise  the  Secretary  on  health  care  technol- 
ogies. Repeals  the  Secretary's  authority  to  conduct  research,  eval- 
uation and  demonstration  projects  through  the  Center  on  the  fol- 
lowing: (1)  the  accessibility,  acceptability,  planning,  organization, 
distribution,  technology,  utilization,  quality,  and  financing  of 
health  services  and  systems;  (2)  the  supply  and  distribution,  educa- 
tion and  training,  quality,  utilization,  organization  and  costs  of 
health  manpower;  (3)  the  design,  utilization,  organization  and  cost 
of  facilities  and  equipment;  (4)  the  role  of  market  forces  in  health 
care  and  their  role  in  restraining  cost  increases  and  improving  the 
availability  and  quality  of  care;  and  the  safety,  efficacy,  effective- 
ness and  cost  effectiveness,  economic,  and  social  impacts  of  health 
care  technologies. 

Repeals  the  Secretary's  authority  to  conduct  research  on  health 
care  delivery  in  rural  areas.  Eliminates  mandate  on  the  Secretary 
to  assist  State  and  local  health  agencies  through  a  user  liaison  pro- 
gram and  a  technical  assistance  program.  Repeals  the  mandate  on 
the  Secretary  to  assist,  through  grants  or  contracts,  public  or  pri- 
vate nonprofit  entities  in  meeting  costs  of  planning  and  establish- 
ing new  centers  for  multidisciplinary  health  services  research, 


891 


evaluation,  training,  policy  analysis  and  demonstrations  regarding 
the  Center's  functions.  Abolishes  the  Secretary's  authority  to  un- 
dertake and  support  research  regarding  technology  diffusion,  meth- 
ods to  assess  health  care  technology  and  specific  health  care  tech- 
nologies through  the  Center. 

Abolishes  the  National  Advisory  Council  on  Health  Care  Tech- 
nology Assessment  and  all  of  its  functions,  including  the  duty  to 
advise  the  Secretary  and  the  Director  of  the  Center  on  health  tech- 
nology assessment  functions. 

Repeals  the  Secretary's  authority  to  make  grants  for  the  plan- 
ning, development,  establishment  and  operation  of  a  council  on 
health  care  technology.  Abolishes  the  council  and  its  functions,  in- 
cluding the  following:  (1)  promotion  of  the  development  and  appli- 
cation of  appropriate  health  care  technology  assessment;  and  (2) 
review  of  existing  health  care  technologies  in  order  to  identify  ob- 
solete or  inappropriately  used  health  care  technologies. 

(bb)  Contract  for  temporary  assistance  to  Secretary  for  Health 
Care  Techno  logy  A. ssessmen  t 

Section  10154- — No  provision. 

Section  1*132. — Requires  the  Secretary  to  request  the  Institute  of 
Medicine  of  the  National  Academy  of  Sciences  to  enter  into  a  con- 
tract: (1)  to  develop  and  recommend  to  the  Secretary  priorities  for 
assessing  specific  health  care  technologies:  and  2  to  assist  the  Ad- 
ministrator for  Health  Care  Research  and  Policy  and  the  Director 
of  the  National  Institute  of  Medicine  in  establishing  the  informa- 
tion center  on  health  care  technologies  and  health  care  technology 
assessment  required  under  Section  904  of  this  bill.  Requires  the 
Secretary  to  assure  that  these  two  functions  are  completed  not 
later  than  one  year  after  the  Secretary  enters  into  the  contract. 
Requires  the  Secretary  of  HHS  to  transfer  to  the  Secretary  [sic] 
any  information  and  materials  developed  by  the  Council  on  Health 
Care  Technology.  Provides  an  appropriation  of  $300,000  for  FY  M 
to  carry  out  these  functions. 

(cc)  Technical  and  conforming  amendments  to  the  PHS  Act 
Section  101 54. — No  provision. 

Section  4133. — Makes  miscellaneous  technical  and  conforming 
amendments  to  the  Public  Health  Service  Act. 

Amends  section  306  of  the  PHS  Act  authorizing  NCHS  to  require 
the  Center  to  conduct  and  support  statistical  and  epidemiological 
activities  for  the  purpose  of  improving  the  effectiveness,  efficiency, 
and  quality  of  health  services  in  the  U.S.  Authorizes  appropriations 
of  S55  million  for  FY  1988  and  such  sums  as  may  be  necessary  for 
each  of  FY  1989  and  FY  1990. 

(ddj  Transitional  and  savings  provisions 
Section  10154. — No  provision. 

Section  4134- — Transfers  personnel  of  HHS  employed  on  the  date 
of  enactment  in  functions  assigned  to  the  Administrator  of  Health 
Care  Research  and  Policy  to  the  Administrator,  along  with  assets, 
property,  contracts,  liabilities,  records,  unexpended  balances  of  ap- 
propriations, authorizations,  allocations  or  other  funds  connected 
with  such  functions.  Specifies  that  unexpended  funds  transferred 
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can  only  be  used  for  the  purpose  for  which  the  funds  were  original- 
ly authorized  and  appropriated. 

Specifies  that  all  orders,  rules,  regulations,  grants,  contracts,  cer- 
tificates, license,  privileges,  and  other  determinations,  actions  or 
other  official  documents  of  HHS  that  have  been  issued,  made, 
granted  or  allowed  to  become  effective  in  performing  functions  as- 
signed to  the  Administrator  for  Health  Care  Research  and  Policy 
and  that  are  effective  on  enactment  will  continue  in  effect  accord- 
ing to  their  terms  unless  changed  by  law. 

Effective  date 

Section  10154. — Enactment. 

Section  4135. — Effective  October  1,  1989  or  upon  date  of  enact- 
ment, whichever  occurs  later. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  In  general. — The  conference  agreement  includes  section  4111 
of  the  House  provision  with  an  amendment  changing  the  name  of 
the  Agency  to  the  Agency  for  Health  Care  Policy  and  Research. 

(b)  Establishment  of  research  and  education  program. — The  con- 
ference agreement  includes  section  4111  of  the  House  provision 
with  an  amendment.  Changes  "diagnosed  and  treated"  to  "prevent- 
ed, diagnosed,  treated,  and  managed  clinically"  wherever  it  ap- 
pears in  this  subsection  of  the  bill.  Also  changes  "diagnosing  and 
treating"  to  "preventing,  diagnosing,  treating,  and  managing  clini- 
cally" wherever  it  appears  in  this  section  of  the  bill.  The  confer- 
ence agreement  requires  that  the  Secretary,  in  addition  to  conduct- 
ing and  supporting  research  with  respect  to  outcomes,  effective- 
ness, and  appropriateness  of  health  care,  also  assure  that  the  needs 
and  priorities  of  the  Medicare  program  are  appropriately  reflected 
in  the  development  and  periodic  review  and  updating  (through  the 
process  set  forth  by  this  bill  in  section  913  of  the  Public  Health 
Service  Act  relating  to  the  development  of  guidelines  and  stand- 
ards) of  treatment-specific  or  condition-specific  practice  guidelines 
for  clinical  treatments  and  conditions  in  forms  appropriate  for  use 
in  clinical  practice,  for  use  in  educational  programs,  and  for  use  in 
reviewing  quality  and  appropriateness  of  medical  care. 

In  carrying  out  this  requirement  (and  PHS  requirements  relating 
to  the  development  of  initial  guidelines),  the  agreement  requires 
that  no  later  than  January  1,  1991,  the  Secretary  shall  assure  the 
development  of  an  initial  set  of  guidelines  that  includes  not  less 
than  three  clinical  treatments  or  conditions  that  account  for  a  sig- 
nificant portion  of  Medicare  expenditures  and  have  a  significant 
variation  in  the  frequency  or  the  type  of  treatment  provided,  or 
otherwise  meet  the  needs  and  priorities  of  the  Medicare  program 
as  set  forth  under  the  subsection  relating  to  priorities  and  their  re- 
lationship to  the  Medicare  program  (see  (c)).  The  Secretary  is  re- 
quired to  provide  for  the  use  of  these  guidelines  to  improve  the 
quality,  effectiveness,  and  appropriateness  of  care  provided  under 
Medicare.  Requires  the  Secretary  to  determine  the  impact  of  such 
use  on  the  quality,  appropriateness,  effectiveness,  and  cost  of  medi- 
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cal  care  provided  under  Medicare  and  to  report  to  the  Congress  on 
such  determination  no  later  than  January  1,  1993.  For  this  pur- 
pose, the  Secretary  is  required  to  expend  $1,000,000  for  fiscal  year 
1990  and  $1,500,000  for  each  of  fiscal  years  1991  and  1992,  60  per- 
cent of  which  is  to  be  appropriated  from  the  Medicare  Hospital  In- 
surance Trust  Fund  and  40  percent  is  to  be  appropriated  from  the 
Medicare  Supplementary  Medical  Insurance  Trust  Fund. 

The  conference  agreement  provides  that  with  respect  to  the  im- 
provement of  methodologies  and  criteria  for  evaluations,  that:  (1) 
the  Secretary  conduct  and  support  research  with  respect  to  the  im- 
provement of  methodologies  and  criteria;  (2)  conduct  and  support 
reviews  and  evaluations  of  existing  research  findings  with  respect 
to  such  treatment  or  conditions;  (3)  conduct  and  support  reviews 
and  evaluations  of  the  existing  methodologies  that  use  large  data 
bases  in  conducting  such  research  and  shall  develop  new  research 
methodologies,  including  data-based  methods  of  advancing  knowl- 
edge and  methodologies  that  measure  clinical  and  functional  status 
of  patients,  with  respect  to  such  research;  (4)  provide  grants  and 
contracts  to  research  centers,  and  contracts  to  other  entities,  to 
conduct  such  research  on  such  treatment  or  conditions,  including 
research  on  the  appropriate  use  of  prescription  drugs;  (5)  conduct 
and  support  research  and  demonstrations  on  the  use  of  claims  data 
and  data  on  clinical  and  functional  status  of  patients  in  determin- 
ing the  outcomes,  effectiveness,  and  appropriateness  of  such  treat- 
ment; and  (6)  conduct  and  support  supplementation  of  existing  data 
bases,  including  the  collection  of  new  information,  to  enhance  data 
bases  for  research  purposes,  and  the  design  and  development  of 
new  data  bases  that  would  be  used  in  outcomes  and  effectiveness 
research. 

The  conferees  intend,  that  to  the  extent  appropriate,  the  Secre- 
tary use  the  information  and  practice  guidelines  developed  under 
the  program  to  enhance  the  quality  of  care  provided  through  titles 
XVIII  and  XIX  of  the  Social  Security  Act.  The  Secretary  shall  also 
assimilate  the  research  findings,  practice  guidelines  and  other  in- 
formation from  this  program  to  improve  the  efficiency  and  effec- 
tiveness of  the  Medicare  and  Medicaid  programs. 

The  conferees  intend  that  the  research  findings  and  guidelines 
developed  under  this  program  be  reflected  in  the  peer  review, 
review  of  medical  necessity,  quality  of  care  standards  and  provider 
certification,  payment  determinations,  and  other  utilization  review 
activities.  Further,  it  is  intended  that  the  Secretary  ensure  that  the 
research  and  guidelines  programs  be  responsive  to  the  needs  and 
priorities  that  may  arise  from  implementation  of  physician  pay- 
ment reform  under  this  Act. 

The  conferees  also  intend  that  the  research  program  shall  pro- 
vide for  the  development  and  use  of  appropriate  methodologies  for 
assessment  of  patient  outcomes  including  experimental  and  nonex- 
perimental  methods.  It  is  intended  that  the  research  program  will 
use  an  array  of  scientifically  valid  research  methodologies  that  re- 
flect individual  study  needs  for  outcome  data.  The  conferees  also 
desire  the  Secretary  to  assess  the  feasibility,  cost  and  appropriate- 
ness of  using  clinical  trials,  including  trials  investigating  the  role 
of  patient  preferences  in  carrying  out  the  purposes  of  this  section. 
It  is  anticipated  that  the  Secretary  may  desire  to  use  matching 
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funds  in  contract  agreements  for  the  development  of  practice 
guidelines.  It  is  intended  that  the  Secretary  have  the  authority  to 
do  so  in  appropriate  circumstances. 

The  conferees  intend  that  in  carrying  out  the  conduct  and  sup- 
port of  research  in  this  section,  that  the  Secretary  shall  make 
available  waivers  of  Medicare  coverage  rules  for  service  provided 
under  research  protocols. 

In  addition,  the  conferees  intend  that  for  purposes  of  this  provi- 
sion, the  term  ' 'clinical  management"  refers  to  the  management  of 
individual  patient  care  and  not  the  organizational  management  of 
the  delivery  of  health  care  services. 

(c)  Priorities  with  respect  to  certain  health  conditions. — The  con- 
ference agreement  includes  section  4111  of  the  House  provision 
with  an  amendment.  Requires  the  Secretary  to  establish  the  prior- 
ities, and  provides  that  research  as  well  as  evaluations  are  to  be 
conducted  or  supported.  Permits  the  Secretary  to  conduct  or  sup- 
port assessments.  Provides  that  in  establishing  priorities  for  re- 
search and  evaluation  (and  under  the  Public  Health  Service  Act 
provision  created  by  this  bill  relating  to  the  program  agenda  of  the 
Forum  for  Quality  and  Effectiveness),  the  Secretary  is  required  to 
assure  that  such  priorities  appropriately  reflect  the  needs  and  pri- 
orities of  the  Medicare  program,  as  set  forth  by  the  Administrator 
of  HCFA. 

(d)  Standards  for  data  bases. — The  conference  agreement  in- 
cludes section  10154  of  the  House  provision  with  modifications.  Re- 
quires that  the  report  on  research-related  data  include  the  feasibili- 
ty of  linking  such  data  with  similar  data  collected  by  non-Federal 
(as  well  as  Federal)  entities.  The  conferees  do  not  intend  that  these 
standards  have  to  apply  to  data  bases  already  established  and  in 
use. 

(e)  Dissemination  of  findings  and  education  of  providers. — The 
conference  agreement  includes  sections  10154  and  4111  with  modi- 
fications. Under  section  10144,  the  conference  agreement  provides 
for  the  dissemination  of  the  initial  guidelines  described  in  subsec- 
tion (b)  above.  Requires  the  Secretary  to  work  with  professional  as- 
sociations, medical  specialty  and  subspecialty  organizations,  and 
other  relevant  groups  to  identify  and  implement  effective  means  to 
education  physicians,  other  providers,  consumers,  and  others  in 
using  such  findings  and  guidelines,  including  training  for  physician 
managers  within  provider  organizations.  Under  section  4111  relat- 
ing to  evaluations,  the  conference  agreement  requires  the  Secre- 
tary to  conduct  and  support  evaluations.  Under  section  4111  relat- 
ing to  research  with  respect  to  dissemination,  permits  the  Secre- 
tary to  conduct  or  support  such  research. 

(f)  Development  of  practice  guidelines. — No  provision. 

(g)  Medicare  demonstration  project. — No  provision  but  see  (n). 

(h)  Reports  to  Congress. — The  Conference  Agreement  includes 
section  10154  of  the  House  provision  with  modifications.  Requires 
the  Secretary  to  report  to  Congress  no  later  than  February  1  of 
each  of  the  years  1991  and  1992,  and  of  each  second  year  thereaf- 
ter, on  the  progress  of  the  activities  under  this  section  during  the 
preceding  fiscal  year  (or  preceding  two  fiscal  years,  as  appropriate). 

(i)  Advisory  council. — The  conference  agreement  includes  section 
4121  of  the  House  provision  with  an  amendment  (see  (t)  below). 
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-  (j)  Coordinating  group. — No  provision. 

(k)  Authorization  of  appropriations. — The  conference  agreement 
includes  section  10154  of  the  House  provision  with  an  amendment. 
Authorizes  to  be  appropriated  to  carry  out  this  section:  $50  million 
for  FY  1990;  $75  million  for  FY  1991;  $110  million  for  FY  1992; 
$148  million  for  FY  1993;  and  $185  million  for  FY  1994.  Authorizes 
that  %  of  the  amounts  for  fiscal  years  1990  through  1992,  and  70 
percent  for  fiscal  years  1993  and  1994  be  transferred  to  carry  out 
this  section  in  the  following  proportions  from  the  following  trust 
funds:  (1)  60  percent  from  the  Medicare  Hospital  Insurance  Trust 
Fund,  and  (2)  40  percent  from  the  Medicare  Supplementary  Medi- 
cal Insurance  Trust  Fund. 

The  conference  agreement  provides  that  for  each  fiscal  year,  of 
the  amounts  transferred  or  otherwise  appropriated  to  carry  out 
this  section,  the  Secretary  is  required  to  reserve  appropriate 
amounts  for  each  of  the  following  purposes:  (1)  the  development  of 
guidelines,  standards,  performance  measures,  and  review  criteria; 
(2)  research  and  evaluation;  (3)  data-base  standards  and  develop- 
ment; and  (4)  education  and  information  dissemination. 

(I)  Definitions. — No  provision. 

(m)  Establishment  of  the  Agency  for  Health  Care  Research  and 
Policy. — The  conference  agreement  includes  section  4101  of  the 
House  provision  with  an  amendment  changing  the  name  of  the 
Agency  to  the  Agency  for  Health  Care  Policy  and  Research. 

(n)  General  authorities  and  duties  of  the  agency. — The  conference 
agreement  includes  section  4101  of  the  House  provision  with  an 
amendment.  Adds  guideline  development  to  the  activities  that  the 
Administrator  is  required  to  do.  Under  the  section  on  "relation  to 
certain  authorities  regarding  Social  Security,"  the  conference 
agreement  changes  ' 'activities  required"  to  "activities  authorized." 
Requires  that  activities  relating  to  the  outcomes  of  health  care 
services  and  procedures  that  affect  the  Medicare  and  Medicaid  pro- 
grams be  carried  out  consistent  with  section  1142  of  the  Social  Se- 
curity Act  (as  created  under  this  bill). 

(o)  Dissemination  by  the  Administrator  of  the  Agency  for  Health 
Care  Research  and  Policy. — The  conference  agreement  includes  sec- 
tion 4101  of  the  House  provision  with  an  amendment.  Requires  the 
Administrator  to  promptly  publish,  make  available,  and  otherwise 
disseminate,  in  an  understandable  form  and  on  as  broad  a  basis  as 
practicable  so  as  to  maximize  its  use,  the  results  of  research,  dem- 
onstration projects,  and  evaluations.  Requires  the  Administrator  to 
provide  technical  assistance  to  State  and  local  government  and 
health  agencies. 

(p)  Health  care  technology  and  technology  assessment. — The  con- 
ference agreement  includes  section  4101  of  the  House  provision 
with  an  amendment.  Requires  the  Administrator  to  make  recom- 
mendations to  the  Secretary  and  not  to  the  Secretary  and  the  Ad- 
ministrator of  HCFA  with  respect  to  whether  specific  health  care 
technologies  should  be  reimbursable.  Requires  that  the  Administra- 
tor consider  the  safety,  efficacy,  and  effectiveness,  and,  as  appropri- 
ate, the  cost-effectiveness,  legal,  social,  and  ethical  implications, 
and  appropriate  uses  of  technologies,  including  the  consideration  of 
geographic  factors. 
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(q)  Establishment  of  the  forum  for  quality  and  effectiveness  in 
health  care. — The  conference  agreement  includes  section  4101  of 
the  House  provision  with  an  amendment.  Adds  that  guidelines, 
standards,  performance  measures  and  review  criteria  include  treat- 
ment-specific or  condition-specific  practice  guidelines  for  clinical 
treatments  and  conditions  in  forms  appropriate  for  use  in  clinical 
practice,  for  use  in  educational  programs,  and  for  use  in  reviewing 
quality  and  appropriateness  of  medical  care.  Requires  the  Adminis- 
trator, no  later  than  January  1,  1991,  to  assure  the  development  of 
an  initial  set  of  guidelines,  standards,  performance  measures,  and 
review  criteria  that  includes  not  less  than  three  clinical  treatments 
or  conditions  described  in  section  1142(a)(3)  of  the  Social  Security 
Act  (as  created  by  this  section)  relating  to  initial  guidelines.  Re- 
quires that  to  assure  an  appropriate  reflection  of  the  needs  and  pri- 
orities of  the  Medicare  program,  activities  under  this  part  that 
affect  the  Medicare  program  are  to  be  conducted  consistent  with 
section  1142  of  that  Act  (as  created  by  this  section). 

(r)  Forum/panels  of  experts  and  consumers. — The  conference 
agreement  includes  section  4101  of  the  House  provision  with  an 
amendment.  Changes  the  process  by  which  guidelines  and  stand- 
ards are  to  be  developed.  Requires  the  Director  of  the  Forum  to 
enter  into  contracts  with  public  and  nonprofit  private  entities  for 
the  purpose  of  developing  and  periodically  reviewing  and  updating 
the  guidelines,  standards,  performance  measures,  and  review  crite- 
ria. Includes  under  the  role  of  the  panels  the  reviewing  of  the 
guidelines,  standards,  performance  measures  and  review  criteria 
developed  under  the  contracts  with  public  and  nonprofit  private 
entities.  Under  "authority"  for  additional  panels/'  specifies  that 
the  practicing  physicians  be  ones  with  appropriate  expertise,  and 
eliminates  the  role  of  panels  in  making  recommendations  to  the  Di- 
rector on  priorities  and  strategies.  Under  "selection  of  panel  mem- 
bers,' '  adds  organizations  representing  physicians  in  subspecialties. 

(s)  Additional  requirements  for  the  forum  for  quality  and  effec- 
tiveness.— The  conference  agreement  includes  section  4101  of  the 
House  provision  with  an  amendment.  Changes  the  "Director"  to 
the  "Administrator."  Requires  that  in  providing  for  the  program 
agenda,  including  priorities,  the  Administrator  must  consult  with 
the  Administrator  of  HCFA  and  otherwise  act  consistent  with  the 
provision  of  1142  of  the  Social  Security  Act  (as  created  by  this  bill) 
specifying  the  relationship  of  the  research  program  on  outcomes 
and  effectiveness  with  the  Medicare  program.  Under  "standards 
and  criteria,"  provides  that  the  Director  establish  standards  and 
criteria  to  be  utilized  by  the  recipients  of  the  contracts  and  by  the 
expert  panels. 

(t)  Additional  authorities  and  duties  of  the  Agency  for  Health 
Care  Research  and  Policy. — The  conference  agreement  includes  sec- 
tion 4121  of  the  House  provision  with  an  amendment.  Under  the 
duties  of  the  council,  deletes  reference  to  section  1142  of  the  Social 
Security  Act.  Under  "membership,"  requires  the  Secretary  to  ap- 
point the  members  of  the  Council,  and  ensure  that  they  are  repre- 
sentative. 

Membership  of  the  council. — Requires  the  Council  to  be  composed 
of  appointed  members  and  ex  officio  members.  Provides  that  all  ap- 
pointed and  five  ex  officio  members,  as  identified  in  statute,  are  to 
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be  voting  members.  Requires  the  Administrator  of  the  AHCPR  to 
appoint  to  the  Council  17  appropriately  qualified  representatives  of 
the  public  who  are  not  officers  or  employees  of  the  United  States. 
Requires  the  Administrator  of  AHCPR  to  ensure  that  the  appoint- 
ed members,  as  a  group,  are  representative  of  professions  and  enti- 
ties concerned  with,  or  affected  by,  activities  under  this  title  of  the 
bill  and  under  the  relevant  section  (section  1142  of  title  XI)  of  the 
Social  Security  Act.  Provides  that  of  the  members,  8  are  to  be  indi- 
viduals distinguished  in  the  conduct  of  research,  demonstration 
projects,  and  evaluations  with  respect  to  health  care;  3  are  to  be 
individuals  distinguished  in  the  practice  of  medicine;  2  are  to  be  in- 
dividuals distinguished  in  the  health  professions;  2  are  to  be  indi- 
viduals distinguished  in  the  fields  of  business  (which  could  include 
medical  device  manufacturing),  law,  ethics,  economics,  and  public 
policy;  and  2  are  to  be  individuals  representing  the  interests  of  con- 
sumers of  health  care. 

Ex  officio  members. — Requires  the  Administrator  of  AHCPR  to 
designate  as  ex  officio  voting  members  of  the  Council  the  Director 
of  NTH,  the  Director  of  CDC,  the  Administrator  of  HCFA,  the  As- 
sistant Secretary  of  Defense  (Health  Affairs),  the  Chief  Medical  Of- 
ficer of  the  Department  of  Veterans  Affairs.  Allows  the  Adminis- 
trator to  appoint  as  nonvoting  ex  officio  members  such  other  Fed- 
eral officials  as  the  Secretary  may  consider  appropriate. 

The  conference  agreement  also  requires  the  Secretary  to  estab- 
lish a  Subcouncil  on  Outcomes  and  Guidelines  to  make  recommen- 
dations regarding  priorities  for  a  national  agenda  and  strategy  for 
carrying  out  the  development  and  periodic  review  and  updating  of 
guidelines  and  the  conduct  of  outcomes  research.  Requires  the  Sec- 
retary to  designate  the  membership  of  the  subcouncil  as  follows:  (1) 
six  individuals  from  among  the  individuals  appointed  to  the  Advi- 
sory Council  from  the  following  groups:  individuals  appointed  to 
the  Advisory  Council  from  the  following  groups:  individuals  distin- 
guished in  the  conduct  of  research,  demonstration  projects  and 
evaluations  with  respect  to  health  care,  those  distinguished  in  the 
practice  of  medicine,  and  those  distinguished  in  the  health  profes- 
sions; (2)  two  individuals  from  among  the  individuals  appointed  to 
the  Council  from  those  distinguished  in  the  fields  of  business,  law, 
ethics,  economics,  and  public  policy  and  those  individuals  repre- 
senting the  interests  of  consumers  of  health  care;  (3)  the  following 
officials  designated  as  ex  officio  members  of  the  Advisory  Council: 
the  Director  of  the  National  Institutes  of  Health,  the  Director  of 
the  Centers  for  Disease  Control,  the  Administrator  of  HCFA,  the 
Assistant  Secretary  of  Defense  (Health  Affairs),  and  the  Chief  Med- 
ical Officer  of  the  Department  of  Veterans  Affairs. 

(u)  Peer  review  with  respect  to  grants  and  contracts.— -The  confer- 
ence agreement  includes  section  4121  of  the  House  provision. 

(v)  Provisions  with  respect  to  development,  collection,  and  dissemi- 
nation of  data. — The  conference  agreement  includes  section  4121  of 
the  House  provision  with  an  amendment.  Adds  that  the  Secretary- 
must,  in  order  to  assure  the  accuracy  and  sufficiency  (as  well  as 
utility)  of  the  data,  establish  guidelines.  Adds  that  in  any  case 
where  the  guidelines  for  uniform  methods  of  developing  and  col- 
lecting data  may  affect  the  administration  of  the  Medicare  pro- 
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gram,  the  guidelines  must  be  in  the  form  of  recommendations  to 
the  Secretary  for  the  Medicare  program. 

(w)  Additional  provisions  with  respect  to  grants  and  contracts. — 
The  conference  agreement  includes  section  4121  of  the  House  provi- 
sion. 

(x)  Certain  administrative  authorities. — The  conference  agree- 
ment includes  section  4121  of  the  House  provision. 

(y)  Funding  for  the  Agency  for  Health  Care  Research  and 
Policy. — The  conference  agreement  includes  section  4121  of  the 
House  provision. 

(z)  Additional  definitions. — The  conference  agreement  includes 
section  4121  of  the  House  provision. 

(aa)  Terminations. — The  conference  agreement  includes  section 
4131  of  the  House  provision. 

(bb)  Contract  for  temporary  assistance  to  Secretary  of  Health  Care 
Technology  Assessment. — The  conference  agreement  includes  sec- 
tion 4132  of  the  House  provision. 

(cc)  Technical  and  conforming  amendments  to  the  Public  Health 
Service  Act. — The  conference  agreement  includes  section  4133  of 
the  House  provision  with  an  amendment. 

(dd)  Transitional  and  savings  provisions. — The  conference  agree- 
ment includes  section  4134  of  the  House  provision  with  an  amend- 
ment. 

Effective  date 
Enactment. 

Part  D — Medicare  Part  B  Basic  Premium 
1.  Part  B  Premium 
Section  10161  of  House  bill;  section  5401  of  Senate  amendment. 
Present  law 

Ordinarily,  the  law  sets  the  basic  Part  B  premium  rate  as  the 
lower  of:  (a)  an  amount  sufficient  to  cover  one-half  of  the  costs  of 
the  program  for  the  aged;  or  (b)  the  previous  year's  premium  in- 
creased by  the  percentage  increase  in  Social  Security  cash  benefit 
payments. 

For  the  period  1984-1989,  the  Congress  approved  a  series  of 
amendments  which  set  the  premium  equal  to  25  percent  of  pro- 
gram costs  for  the  aged.  The  calculation  reverts  to  the  earlier 
method  in  1990. 

House  bill 

Sets  the  basic  Part  B  premium  at  25  percent  of  program  costs  for 
the  aged  in  1990. 

Effective  date 

Enactment. 
Senate  amendment 

Identical  provision. 
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Effective  date 

Enactment. 
Conference  agreement 

The  House  and  Senate  provision  was  adopted. 

2.  Limitations  on  Charges  for  Medicare  Beneficiaries  Eligible  for 
Medicaid  Benefits 

Section  4025  of  House  bill. 

Present  law 

Prior  to  the  enactment  of  the  1988  Medicare  Catastrophic  Cover- 
age Act,  some  Medicare  beneficiaries  also  met  state  Medicaid 
income  and  asset  requirements,  and  were  eligible  for  both  Medi- 
care and  Medicaid.  This  group  is  known  as  dual  eligibles.  Current 
law  does  not  explicitly  require  mandatory  assignment  of  Medicare 
claims  for  dual  eligibles,  but  that  has  been  the  practical  effect  be- 
cause physicians  are  not  permitted  to  bill  Medicaid  beneficiaries 
for  services. 

The  1988  Medicare  Catastrophic  Coverage  Act  expanded  Medic- 
aid eligible  to  a  larger  group  of  Medicare  beneficiaries  based  on 
higher  income  and  asset  tests.  This  group  is  known  as  qualified 
Medicare  beneficiaries.  Physicians  treating  qualified  Medicare 
beneficiaries  are  not  required  to  bill  on  an  assignment  related 
basis. 

House  bill 

Requires  physicians  providing  services  to  beneficiaries  who  are 
dually  eligible  for  Medicare  and  Medicaid  (including  as  a  qualified 
Medicare  beneficiary)  to  accept  assignment  for  these  claims.  Sub- 
jects physicians  who  knowingly  and  willfully  balance  bill  to  exclu- 
sion from  Medicare  or  civil  monetary  penalties,  or  both. 

Effective  date 

Applies  to  services  furnished  on  or  after  January  1,  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  provisions  of  the  House 
bill  with  modifications. 

Part  E— Extension  of  COBRA  Continuation  Coverage  for 
Disabled  Employees 

1.  Extension  of  COBRA  Continuation  Coverage  from  18  to  29 
Months  for  Those  with  a  Disability  at  Time  of  Termination  of 
Employment 

Section  10171  of  the  House  bill. 
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Present  law 

(a)  In  general— Under  Title  X  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (COBRA,  P.L.  99-272),  employers 
with  20  or  more  employees  are  required  to  provide  certain  employ- 
ees and  their  families  the  option  of  purchasing  continued  health  in- 
surance coverage  in  the  case  of  certain  events.  These  events  in- 
clude: termination  or  reduction  in  hours  of  employment,  death,  di- 
vorce or  legal  separation,  eligibility  for  Medicare,  or  the  end  of  a 
child's  dependency  under  a  parent's  health  insurance  policy.  The 
maximum  period  of  continuation  coverage  that  may  be  elected  is 
36  months  except  in  the  case  of  termination  of  employment  or  re- 
duction of  hours  for  which  the  maximum  period  is  18  months. 
COBRA  continuation  coverage  may  be  terminated  before  the  maxi- 
mum 18  or  36  months  in  the  case  of  certain  events.  These  include: 
the  employer  ceases  to  provide  any  group  health  plan  to  any  em- 
ployee, the  beneficiary  fails  to  pay  the  premium,  or  the  qualified 
beneficiary  becomes  covered  under  another  group  health  plan  or 
entitled  to  Medicare. 

(b)  Increased  premium  permitted. — Employers  are  currently  al- 
lowed to  charge  qualified  beneficiaries  102  percent  of  the  applicable 
premium  for  continuation  coverage. 

(c)  Notices  required. — Title  X  of  COBRA  requires  that  qualified 
beneficiaries  notify  the  employer's  plan  administrator  in  the  case 
of  certain  events. 

House  bill 

(a)  In  general. — Amends  section  4980(B)(f)  of  the  Internal  Reve- 
nue Code  (providing  for  continuation  coverage  requirements  of 
group  health  plans).  Provides  that  in  the  case  of  a  qualified  benefi- 
ciary who  is  determined  under  title  II  (OASDI)  or  XVI  (SSI)  of  the 
Social  Security  Act  to  have  been  disabled  at  the  time  of  the  qualify- 
ing event  of  termination  of  employment  or  reduction  in  hours  of 
employment,  the  beneficiary  is  entitled  to  29  (as  opposed  to  18) 
months  of  continuation  coverage,  but  only  if  the  qualified  benefici- 
ary has  provided  notice  of  such  determination  before  the  end  of  the 
18  months.  Provides  that  the  extended  continuation  of  coverage 
can  be  terminated  in  the  month  that  begins  more  than  30  days 
after  the  date  of  the  final  determination  under  title  II  or  title  XVI 
of  the  Social  Security  Act  that  the  qualified  beneficiary  is  no 
longer  disabled. 

(b)  Increased  premium  permitted. — Amends  the  law  to  allow  em- 
ployers to  charge  150  percent  of  the  applicable  premium  for  the 
eleven  additional  months  of  coverage  provided  to  disabled  benefici- 
aries provided  by  this  section. 

(c)  Notices  required. — Amends  the  notice  requirements  of  Title  X 
of  COBRA  to  require  that  each  qualified  beneficiary  who  is  deter- 
mined under  title  II  or  title  XVI  of  the  Social  Security  Act  to  have 
been  disabled  at  the  time  of  a  qualifying  event  (termination  of  em- 
ployment or  reduction  in  hours  of  employment)  is  responsible  for 
notifying  the  plan  administrator  of  such  determination  within  60 
days  after  the  date  of  the  determination  and  for  notifying  the  plan 
administrator  within  30  days  of  the  date  of  any  final  determination 
that  the  qualified  beneficiary  is  no  longer  disabled. 
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Effective  date 

Effective  for  plan  years  beginning  on  or  after  the  date  of  enact- 
ment, regardless  of  whether  the  qualifying  event  occurred  before, 
on,  or  after  such  date. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

Part  F— Revisions  to  the  Medicare  Catastrophic  Coverage  Act 

of  1988 

The  conferees  agreed  to  delete  from  the  bill  all  provisions  related 
to  Medicare  catastrophic  coverage,  and  to  resolve  those  issues  in 
H.R.  3607,  the  ' 'Medicare  Catastrophic  Coverage  Repeal  Act  of 
1989." 

Subtitle  C — Human  Resource  Amendments 
A.  Social  Services 

1.  INCREASE  FUNDING  FOR  THE  TITLE  XX  SOCIAL  SERVICES  BLOCK 

GRANT 

Section  10201  of  House  bill. 
Current  law 

Under  Title  XX  of  the  Social  Security  Act  States  are  entitled  to 
receive  social  services  block  grant  funds.  These  funds  must  be  used 
to  provide  services  directed  at  achieving  five  goals:  preventing  or 
reducing  dependency;  achieving  self-sufficiency;  preventing  or  rem- 
edying neglect,  abuse  or  exploitation  of  children  and  adults;  pre- 
venting or  reducing  inappropriate  institutional  care;  and  providing 
services  or  referrals  to  individuals  in  institutions. 

Title  XX  is  a  capped  entitlement;  funds  are  currently  limited  to 
S2.T  billion  annually.  The  share  for  each  State  is  based  on  its  rela- 
tive share  of  the  national  population. 

House  bill 

The  entitlement  ceiling  for  the  Title  XX  social  services  block 
grant  would  be  increased  by  S200  million  in  fiscal  year  1991,  S400 
million  in  fiscal  year  1992,  and  $600  million  in  fiscal  year  1993  and 
thereafter.  These  funds  would  not  be  earmarked,  and  are  in  addi- 
tion to  the  Title  XX  earmark  for  child  care.  (The  ceiling  would  be 
S2.9  billion  in  FY  91,  $3.1  billion  in  FY  92,  and  S3. 3  billion  thereaf- 
ter, without  taking  into  account  the  earmark  for  child  care.) 

Effective  date 

On  enactment. 
Senate  amendment 

No  provision. 
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Conference  agreement 

The  conference  agreement  would  permanently  increase  the  enti- 
tlement ceiling  for  the  Title  XX  social  services  block  grant  by  $100 
million  beginning  for  fiscal  year  1990.  These  funds  would  not  be 
earmarked. 

B.  Foster  Care  and  Child  Welfare  Amendments 

1.  INCREASE  IN  CHILD  WELFARE  AUTHORIZATION 

Section  10211  of  House  bill. 
Current  law 

Title  IV-B  of  the  Social  Security  Act  authorizes  the  appropriation 
of  Federal  funds  for  child  welfare  services.  These  funds  may  be 
used  for  preventing  or  remedying  neglect  and  abuse,  preventing 
the  separation  of  children  from  their  families,  reunifying  families, 
placing  children  for  adoption,  and  assuring  adequate  care  for  chil- 
dren in  out-of-home  placements.  The  authorization  level  for  the 
Title  IV-B  child  welfare  services  program  is  $266  million  per  fiscal 
year. 

Under  the  Title  IV-B  program,  if  total  Federal  appropriations 
exceed  $141  million  in  any  fiscal  year,  a  State  may  receive  its  por- 
tion of  the  funds  in  excess  of  $141  million  only  if  it  has  met  the 
requirements  for  foster  care  protections  outlined  in  section  427(a). 
In  addition,  if  appropriations  equal  or  exceed  $266  million  for  2 
consecutive  years,  a  State  may  receive  its  share  of  appropriations 
in  excess  of  the  1979  funding  level  ($56.6  million)  only  if  it  has  met 
the  requirements  for  foster  care  protections  outlined  in  section 
427(b). 

House  bill 

Increases  the  authorization  level  of  the  child  welfare  services 
program  from  $266  million  to  $400  million  a  year. 

Increases  from  $266  million  to  $400  million  the  Title  IV-B  fund- 
ing level  at  which,  if  equaled  or  exceeded  for  two  consecutive  years, 
a  State  must  meet  the  requirements  of  section  427(b)  in  order  to:  (1) 
receive  its  share  of  the  Federal  appropriation  for  Title  IV-B  in 
excess  of  the  1979  funding  level,  and  (2)  transfer  funds  from  the 
Title  IV-E  to  the  Title  IV-B  program. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  increases  the  authorization  level  of 
the  child  welfare  services  program  from  $266  million  to  $325  mil- 
lion a  year. 

The  conference  agreement  also  increases  from  $266  million  to 
$325  million  the  title  IV-B  funding  level  at  which,  if  equaled  or  ex- 
ceeded for  two  consecutive  years,  a  State  must  meet  the  require- 
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ments  of  section  427(b)  in  order  to:  (1)  receive  its  share  of  the  Fed- 
eral appropriation  in  excess  of  the  1979  funding  level;  and  (2)  trans- 
fer funds  from  the  Title  IV-E  to  the  Title  IV-B  program. 

2.  EXTENSION  OF  AUTHORITY  TO  TRANSFER  FOSTER  CARE  FUNDS 

Section  10212  of  House  bill. 
Current  law 

Mandatory  State-by-State  ceilings  are  placed  on  foster  care  funds 
if  the  Federal  appropriation  for  child  welfare  services  reaches  a 
specified  trigger  level,  currently  $266  million.  In  the  absence  of  a 
mandatory  foster  care  ceiling,  States  may  elect  to  operate  under  a 
voluntary  ceiling.  A  State  may  use  one  of  several  methods  to  calcu- 
late the  most  favorable  ceiling. 

Under  a  voluntary  ceiling,  a  State  may  transfer  a  portion  of  its 
unused  foster  care  funds.  However,  the  amount  transferred,  togeth- 
er with  the  State's  IV-B  allocation,  may  not  exceed  what  the  State 
would  have  received  if  the  child  welfare  services  appropriation  had 
triggered  the  ceiling  (i.e.,  currently  $266  million). 

The  foster  care  ceilings  and  the  authority  to  transfer  foster  care 
funds  to  child  welfare  services  expired  September  30,  1989. 

House  bill 

Extends  the  foster  care  ceilings  and  the  authority  to  transfer 
foster  care  funds  to  child  welfare  services  for  three  years,  through 
September  30,  1992. 

Permanently  increases  the  Title  IV-B  child  welfare  services  ap- 
propriations level  at  which  a  mandatory  foster  care  ceiling  is  trig- 
gered from  $266  million  to  $400  million. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  extends  the  foster  care  ceilings  and 
the  authority  to  transfer  foster  care  funds  to  child  welfare  services 
for  three  years,  through  September  30,  1992. 

The  conference  agreement  permanently  increases  the  Title  IV-B 
child  welfare  services  appropriations  level  at  which  a  mandatory 
foster  care  ceiling  is  triggered  from  $266  to  $325  million. 

3.  REQUIREMENT  FOR  STATE  REPORT  TO  COURTS  ON  PREVENTIVE 

SERVICES 

Section  10213  of  House  bill. 
Current  law 

Currently,  State  child  welfare  agencies  are  not  required  to  pro- 
vide information  to  the  courts,  in  order  to  assist  them  in  carrying 
out  their  child  welfare  services  functions. 
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House  bill 

Effective  beginning  fiscal  year  1990,  requires  that  the  State  child 
welfare  agency  compile  on  an  annual  basis  a  detailed  report  which 
specifies  which  preplacement  preventive  and  reunification  pro- 
grams and  services  are  operating  and  available  to  children  and 
families  in  need  in  the  State. 

The  report  would  include  the  following  information:  the  name  of 
the  program  and  the  administering  agency  or  organization,  the 
monthly  number  of  persons  the  program  is  capable  of  serving,  a  de- 
scription of  program  services,  a  description  of  eligibility  for  the 
services,  and  the  location  of  services,  as  of  August  of  the  fiscal 
year. 

The  information  in  the  report  would  be  arranged  geographically 
to  correspond  with  the  relevant  court  jurisdictions.  Requires  that 
by  October  1  of  the  following  fiscal  year,  a  copy  of  the  report  must 
be  provided  to  all  judges  and  other  judicial  administrators,  and  all 
State  agencies,  involved  in  child  protective  services,  and  to  the 
HHS  Secretary.  Requires  that  the  HHS  Secretary  publish  an 
annual  summary  of  the  State  reports  by  January  1. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

4.  INCREASE  FEDERAL  REIMBURSEMENT  FOR  FOSTER  AND  ADOPTIVE 
PARENT  TRAINING 

Section  10214  of  House  bill. 
Current  lav 

Federal  matching  funds  for  administrative  expenditures  for 
foster  care  and  adoption  assistance  under  Title  IV-E  are  available 
at  the  rate  of  50  percent.  Current  HHS  regulations  specify  that 
foster  and  adoptive  parents  and  staff  of  licensed  or  approved  child 
care  institutions  providing  foster  care  under  Title  IV-E  are  eligible 
for  short-term  training  at  the  initiation  of  or  during  their  provision 
of  care,  and  that  certain  of  the  costs  associated  with  such  training 
(travel  and  per  diem)  may  be  reimbursed  as  administrative  costs 
under  Title  IV-E. 

House  bill 

Effective  beginning  fiscal  year  1990,  allows  Federal  reimburse- 
ment for  foster  and  adoptive  parent  training  under  Title  IV-E  at 
the  rate  of  75  percent.  In  addition  to  travel  and  per  diem,  reim- 
bursable activities  would  include  the  short-term  training  of  current 
and  prospective  foster  and  adoptive  parents  and  the  staff  of  li- 
censed or  approved  child  care  institutions  providing  care  to  foster 
and  adoptive  children  receiving  Title  IV-E  foster  care  maintenance 
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payments,  in  ways  that  increase  their  ability  to  provide  support 
and  assistance  to  Title  IV-E  foster  and  adopted  children. 

Effective  date 

Applies  to  expenditures  made  on  or  after  October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  the  in- 
creased Federal  reimbursement  for  foster  and  adoptive  parent 
training  would  apply  to  expenditures  made  during  the  period  ex- 
tending from  October  1,  1989  through  September  30,  1992. 

5.  REQUIRE  HEALTH  AND  EDUCATION  RECORDS  IN  THE  CHILD'S  CASE 

PLAN 

Section  10215  of  House  bill. 
Current  law 

Under  present  law,  for  each  child  receiving  foster  care  mainte- 
nance payments  under  the  responsibility  of  the  State,  a  written 
case  plan  must  be  developed  which  includes  a  description  of  the 
home  or  institution  in  which  the  child  is  to  be  placed,  a  discussion 
of  the  appropriateness  of  the  placement  and  a  plan  for  assuring 
that  the  child  receives  proper  care  and  that  services  are  provided. 
These  case  plans  must  be  reviewed  every  six  months. 

Additionally,  in  order  to  certify  compliance  with  the  require- 
ments of  section  427,  a  State  must,  in  addition  to  other  require- 
ments, have  a  written  case  plan  and  provide  a  case  review  system 
for  each  child  receiving  foster  care  under  the  responsibility  of  the 
State. 

House  bill 

Effective  beginning  fiscal  year  1990,  requires  that  a  foster  child's 
case  plan  include  a  record  of  his  educational  and  health  status.  The 
record  must  indicate  the  following  information,  to  the  extent  the 
information  is  available  and  accessible: 

The  names  and  addresses  of  the  child's  health  and  educa- 
tional providers; 

The  child's  grade  level  performance; 
The  child's  school  record; 

Assurances  that  the  child's  placement  in  foster  care  takes 
into  account  proximity  to  the  school  in  which  the  child  is  en- 
rolled at  the  time  of  placement; 

A  record  of  the  child's  immunizations;, 

The  child's  known  medical  problems; 

The  child's  medications; 

In  the  case  of  a  Medicaid-eligible  foster  child,  an  indication 
that  the  child  has  received,  within  60  days  of  placement  in 
foster  care  and  periodically  thereafter,  comprehensive  health 
examinations  that  are  identical  to  the  assessments  required  by 
the  State  under  the  Early  and  Periodic  Screening  Diagnosis 
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and  Treatment  (EPSDT)  program  under  Medicaid,  as  well  as 
the  results  of  the  examinations  and  any  follbw-up  treatment 
provided;  and 

Any  other  relevant  health  and  education  information  con- 
cerning the  child  determined  to  be  appropriate  by  the  State 
agency. 

The  health  and  education  record  must  be  reviewed  and  updated 
at  the  time  of  each  placement  of  a  foster  child  in  foster  care. 

The  health  and  education  record  must  be  supplied  to  the  foster 
parent  or  foster  care  provider  with  which  the  child  is  placed. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  it 
excludes  the  provision  requiring  that  the  health  and  education 
record  indicate  that  the  foster  child  has  received  EPSDT  exams 
and  follow-up  treatment.  The  provision  would  take  effect  on  April 
1,  1990. 

6.  INDEPENDENT  LIVING  PROGRAM 

Section  10216  of  House  bill. 
Current  law 

The  Budget  Reconciliation  Act  of  1985  established  the  independ- 
ent living  initiatives  program,  a  State  entitlement  program  under 
Title  IV-E,  to  help  States  provide  services  in  fiscal  years  1987  and 
1988  to  facilitate  the  transition  of  Title  IV-E  foster  children  ages 
16  and  over  to  independent  living.  The  Technical  and  Miscellane- 
ous Revenue  Act  of  1988  extended  the  independent  living  program 
through  fiscal  year  1989,  and  expanded  it  to  apply,  at  State  option, 
to  all  children  ages  16  and  over  in  foster  care,  including  those  who 
are  not  receiving  AFDC  foster  care  payments.  It  was  also  expanded 
to  apply  for  up  to  6  months  after  foster  care  payments  or  foster 
care  ends  for  children  whose  care  or  payments  ended  on  or  after 
they  became  age  16. 

Independent  living  program  services  may  include  those  that 
enable  participants  to  seek  a  high  school  diploma  or  take  part  in 
vocational  training;  provide  training  in  daily  living  skills,  budget- 
ing, locating  housing  and  career  planning;  provide  for  counseling; 
coordinate  services;  establish  outreach  programs;  and  provide  an 
independent  living  plan  in  the  participant's  case  plan. 

The  entitlement  funding  level  is  set  at  $45  million  a  year.  Funds 
are  allocated  on  the  basis  of  the  State's  relative  share  of  the 
number  of  children  in  Federally  funded  foster  care  in  1984. 

House  bill 

Expands  the  purpose  of  the  independent  living  program.  The  ex- 
panded program,  called  the  Foster  Care  Adolescent  Services  Block 
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Grant,  would  be  authorized  for  three  years  beginning  in  fiscal  year 
1990.  The  program  would  provide  special  services  to  adolescents  in 
foster  care,  including  the  independent  living  services  currently  au- 
thorized. States  could  expend  unobligated  prior  year  funds  in  any 
of  the  three  fiscal  years  for  which  the  program  is  authorized.  The 
entitlement  level  of  the  program  would  be  increased  to  $100  mil- 
lion annually. 

In  addition,  at  State  option,  eligibility  for  the  program  would  be 
extended  to  youths  in  foster  care  who  are  age  10  or  older.  However, 
of  the  funds  authorized  for  the  Foster  Care  Adolescent  Services 
Block  Grant,  each  State  would  be  required  to  expend  at  least  70 
percent  for  independent  living  services  for  foster  children  ages  16 
and  older. 

Payments  under  the  program  could  be  used  to  establish,  extend 
and/ or  strengthen  services  and  programs  which  focus  on  the  needs 
of  adolescents  in  foster  care.  In  addition  to  independent  living  ac- 
tivities, such  services  and  programs  could  include  those  which  en- 
courage and  support  school  attendance,  prevent  alcohol  and  other 
drug  abuse,  increase  access  to  mental  health  services  and  alcohol 
and  drug  abuse  treatment,  as  well  as  other  adolescent  services  de- 
termined to  be  appropriate  by  the  State. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  would  extend  the  current  law  inde- 
pendent living  initiatives  program  through  fiscal  year  1992.  The 
entitlement  ceiling  for  the  program  would  be  increased  to  $50  mil- 
lion for  fiscal  year  1990,  $60  million  for  fiscal  year  1991,  and  $70 
million  for  fiscal  year  1992.  Beginning  for  fiscal  year  1991,  States 
would  be  required  to  provide  50  percent  matching  for  any  Federal 
funding  claimed  that  exceeds  the  present  $45  million  funding  level. 

The  Department  of  Health  and  Human  Services  would  be  re- 
quired to  evaluate  the  effectiveness  of  the  program,  including  a 
comparison  of  outcomes  for  youth  participating  in  the  program 
with  similar  youths  who  did  not. 

Payments  to  the  States  for  this  program  could  not  be  used  to 
supplant  other  State  or  local  funds. 

Effective  date 
On  enactment. 

7.  DATA  COLLECTION 

Section  10217  of  House  bill. 
Current  law 

HHS  is  not  required  to  develop  an  annual  report  on  Federal  ex- 
penditures, services  and  participation  under  the  various  Title  IV-E 
and  Title  IV-B  child  welfare,  foster  care  and  adoption  programs.  In 
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addition,  HHS  does  not  collect  and  report  comprehensive  State-by- 
State  data  on  the  numbers,  characteristics  and  status  of  children 
and  families  receiving  Title  IV-B  and  Title  IV-E  child  welfare, 
foster  care  and  adoption  services  and  benefits,  and  of  other  chil- 
dren placed  in  foster  care  and  adoption  under  the  responsibility  of 
the  State  child  welfare  agency. 

The  1986  Budget  Reconciliation  Act  included  an  amendment 
mandating  certain  studies  and  reports  to  Congress  related  to  the 
feasibility  of  establishing  a  system  for  the  collection  of  certain 
foster  care  and  adoption  data.  The  amendment,  section  479  of  the 
Social  Security  Act,  required  the  Secretary  of  HHS  to  establish  an 
Advisory  Committee  on  Adoption  and  Foster  Care  Information.  On 
October  1,  1987,  the  Advisory  Committee  submitted  to  the  Congress 
the  results  of  a  study  which  identified  the  types  of  data  necessary 
to  assess  on  a  continuing  basis  the  incidence,  characteristics  and 
status  of  adoption  and  foster  care.  The  advisory  committee  report 
recommended  that  the  data  collection  system  cover  all  legalized 
adoptions,  including  relative  and  non-relative  adoptions,  as  well  as 
adoptions  under  private  and  public  auspices.  With  respect  to  foster 
care,  the  report  called  for  data  on  all  children  within  the  purview 
of  section  427  of  the  Social  Security  Act  (relating  to  foster  care  pro- 
tections), including  children  placed  under  the  auspices  of  public 
child  welfare  agencies,  children  placed  by  private  agencies  under 
contract  to  the  public  agency,  and  children  placed  privately  by  li- 
censed private  agencies. 

On  May  26,  1989,  the  Secretary  of  HHS  submitted  to  Congress  a 
report,  due  on  July  1,  1988,  proposing  a  method  of  establishing,  ad- 
ministering and  financing  a  system  for  the  collection  of  data  relat- 
ing to  adoption  and  foster  care  in  the  United  States.  The  report 
recommended  limiting  the  scope  of  the  system  for  adoption  to  only 
those  adoptions  in  which  the  State  child  welfare  agency  is  involved. 
With  respect  to  foster  care,  it  did  not  include  the  advisory  commit- 
tee's recommendation  that  the  system  require  reporting  for  chil- 
dren placed  privately  by  licensed  private  facilities.  HHS  is  next  re- 
quired to  promulgate  final  regulations  providing  for  the  implemen- 
tation of  the  information  system,  with  the  full  implementation  of 
the  system  no  later  than  October  1,  1991. 

House  bill 

(a)  New  data  requirements. — Amends  section  479  to  require  the 
collection  of  additional  information  on  foster  care  and  adoption,  in- 
cluding: 

Separately  for  the  Title  IV-B  child  welfare  services  program, 
the  Title  IV-E  foster  care  program,  the  Title  IV-E  adoption  as- 
sistance program,  and  the  Title  IV-E  Foster  Care  Adolescent 
Services  Block  Grant: 

By  State,  a  breakdown  of  total  expenditures  for  the  re- 
porting period  according  to  Federal  dollars  and  State  and 
local  dollars; 

By  State,  a  breakdown  of  total  Federal  expenditures  for 
the  reporting  period  according  to  service  categories  estab- 
lished by  the  Secretary  (who  must  consider  the  categories 
used  in  the  Voluntary  Cooperative  Information  System 
(VCIS)  data  collection  system,  those  established  by  the  Sec- 
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retary  pursuant  to  P.L.  100-485  for  the  Title  XX  program, 
and  the  ability  of  the  States  to  collect  and  report  data  by 
service  category);  and 

By  State,  the  number  of  persons  during  the  reporting 
period  (or  average  monthly  number  of  persons,  where  ap- 
propriate) who  received  services,  total  and  according  to  the 
service  categories  established  by  the  Secretary; 
A  State  breakdown  for  the  reporting  period  on  transfer  of 
funds  from  the  Title  IV-E  foster  care  program  to  the  Title  IV- 
B  child  welfare  services  program; 

Foster  care  ceilings  (allotments.)  by  State  under  the  Title  IV- 
E  foster  care  program; 

The  average  monthly  rate  of  payment,  by  State,  for  foster 
care  maintenance,  including  information  on  special  rates  of 
payment  and  information,  by  State,  on  the  cost  of  providing 
foster  care  incurred  by  foster  care  providers  with  whom  the 
State  contracts  to  provide  such  care; 

Information  by  State  regarding  compliance  with  section  427 
child  welfare  protections  as  of  September  30  of  the  reporting 
period; 

Information  on  the  date  and  result  of  all  title  IV-E  and  title 
IV-B  HHS  compliance  reviews  and  fiscal  reviews,  and  any 
other  such  reviews  undertaken; 

Information  for  the  reporting  period  regarding  disallowances 
resulting  from  compliance  and  fiscal  reviews,  and  any  other 
such  reviews  undertaken;  and 

Any  other  data  the  Secretary  deems  necessary  to  monitor 
the  operations  of  the  child  welfare  programs  under  titles  IV-B 
and  IV-E. 

(b)  Promulgation  of  regulations, — Requires  that  no  later  than 
four  months  after  the  enactment  of  this  legislation,  the  Secretary 
of  HHS  shall  publish  a  notice  of  proposed  rulemaking  for  the  im- 
plementation of  the  data  collection  system  required  pursuant  to 
section  479  of  the  Social  Security  Act,  as  amended,  based  on:  the 
recommendations  of  the  Advisory  Committee  on  Adoption  and 
Foster  Care  Information,  the  May  26,  1989  report  of  the  Secretary 
to  Congress  required  pursuant  to  section  479,  and  the  Voluntary 
Cooperative  Information  System.  The  public  must  have  60  days  to 
comment  on  the  proposed  regulations.  No  later  than  four  months 
after  the  close  of  the  comment  period,  the  HHS  Secretary  shall 
publish  final  regulations.  The  regulations  must  provide  for  the  full 
implementation  of  the  system  no  later  than  October  1,  1991. 

(c)  Timing  of  the  report. — Requires  that  the  Secretary  report  to 
the  Committee  on  Ways  and  Means  and  the  Committee  on  Finance, 
on  an  annual  basis  by  the  last  day  of  the  calendar  year,  the  foster 
care  and  adoption  information  collected  pursuant  to  section  479,  as 
amended  by  this  legislation.  The  data  in  the  report  would  be  based 
on  the  preceding  Federal  fiscal  year.  To  the  extent  prior  year  data 
are  available,  requires  that  it  be  included  in  the  report.  The  annual 
report  must  include  any  explanatory  text  and  notes  necessary  to 
interpret  and  evaluate  the  data  included  in  the  report.  The  first 
report  would  be  due  December  31,  1992. 

(dj  Interim  reports, — Requires  that  the  Secretary  prepare  interim 
reports  due  December  31,  1990  and  December  31,  1991.  These  re- 
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ports  would  include  any  data  required  by  section  479,  as  amended 
by  this  legislation,  that  is  provided  to  the  Secretary  in  time  for 
such  reports. 

(e)  Child  abuse  data  collection. — Requires  that  the  Secretary, 
through  the  National  Center  on  Child  Abuse  and  Neglect,  collect 
and  analyze  aggregate  and  case-specific  data  on  child  abuse  and  ne- 
glect until  the  Secretary  implements  a  new  system  (required  by 
section  6  (b)  (1)  of  the  Child  Abuse  Prevention  and  Treatment  Act) 
for  identifying  and  reporting  on  child  abuse  and  neglect.  The  child 
abuse  and  neglect  reports  must  be  issued  at  least  biennially.  The 
first  report,  containing  1987  and  1988  data,  would  be  due  no  later 
than  the  end  of  calendar  year  1990. 

Effective  date 

On  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

8.  REVIEW  OF  STATE  COMPLIANCE  WITH  CHILD  WELFARE  REQUIREMENTS 

Section  10218  of  the  House  bill. 
Current  law 

Public  Law  96-272,  the  Adoption  Assistance  and  Child  Welfare 
Amendments  of  1980,  provided  financial  incentives  to  States  to  im- 
plement and  operate  a  set  of  services  and  procedures  designed  to 
prevent  the  unnecessary  removal  of  children  from  their  home,  pre- 
vent extended  stays  in  foster  care  and  ensure  that  efforts  are  made 
to  reunify  children  with  their  families  or  place  them  for  adoption. 
The  services  and  procedures  are  outlined  in  section  427  of  the 
Social  Security  Act. 

In  fiscal  year  1981,  HHS  requested  that  States  "self-certify"  their 
compliance  with  the  section  427  protections  "on  the  basis  of  their 
understanding  of  the  statutory  requirements  and  an  analysis  of  the 
related  State  child  welfare  programs,  systems  and  policies  imple- 
mented and  in  operation  during  the  year  for  which  they  certified 
(HHS  Section  427  Review  Handbook,  August  1988,  p.  1)."  States 
which  self-certified  were  to  be  reviewed  later  by  the  Department  to 
ensure  that  they  had  actually  implemented  the  section  427  protec- 
tions. 

According  to  the  HHS  Section  427  Review  Handbook,  to  verify 
compliance  with  section  427  requirements,  HHS  conducts  a  two- 
stage  review.  The  first  stage  is  an  administrative  review  which  de- 
termines whether  States  have  developed  policy  and  procedures  to 
implement  the  section  427  requirements  for  all  children  in  foster 
care  under  the  responsibility  of  the  State.  The  second  stage  of  the 
review  is  the  case  record  survey  which  confirms  that  the  policies 
are  being  implemented  throughout  the  State. 

An  initial  review  is  conducted  for  the  fiscal  year  in  which  the 
State  first  certifies  its  eligibility.  If  a  State  meets  the  initial  review, 
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a  subsequent  review  is  conducted  for  the  following  fiscal  year. 
States  that  meet  the  requirements  of  this  subsequent  review  will 
be  reviewed  for  the  third  fiscal  year  following  the  fiscal  year  for 
which  the  subsequent  review  was  conducted.  This  is  known  as  the 
triennial  review.  The  case  record  survey  must  confirm  the  section 
427  foster  care  protections  are  provided  for  at  least  66%  of  the  chil- 
dren in  the  initial  review;  80%  in  the  subsequent  review;  and  90% 
in  the  triennial  review.  If  a  State  does  not  meet  the  established 
standards  for  the  year  under  review,  the  review  is  conducted  each 
succeeding  year  until  eligibility  is  established. 

Final  regulations  implementing  section  427  became  effective  on 
June  22,  1983. 

House  bill 

(a)  Development  of  new  review  system. — By  March  1,  1990,  the 
Secretary  shall  publish  final  rules  which  provide  the  specific,  com- 
prehensive set  of  standard  criteria  against  which  State  programs 
will  be  uniformly  measured  for  compliance  with  the  section  427 
protections. 

Effective  for  any  section  427  compliance  review  initiated  for 
fiscal  year  1991  or  subsequent  fiscal  years,  all  HHS  section  427 
compliance  review  guidelines  and  all  other  materials  used  in  the 
compliance  review  process,  including  instruments,  methodology 
and  forms,  must  conform  to  the  revised  regulations.  In  addition,  no 
compliance  review  for  fiscal  year  1991  or  later  may  be  conducted 
using  any  guidelines  and  review  materials  that  were  revised  less 
than  six  months  prior  to  the  beginning  of  the  fiscal  year  under 
review. 

(b)  Review  timetable. — No  later  than  the  beginning  of  fiscal  year 
1993,  the  Secretary  shall  have  conducted  a  review  of  each  State 
program  under  the  new  review  system  and  shall  have  determined, 
based  on  the  published  standards,  whether  the  program  has  been 
during  the  fiscal  year  under  review  in  accordance  with  applicable 
section  427  requirements.  Not  less  often  than  every  three  years  (or 
not  less  often  than  annually  in  the  case  of  any  State  which  has 
been  found  in  the  most  recent  review  to  have  been  out  of  compli- 
ance) the  Secretary  shall  conduct  a  complete  review  of  the  program 
in  each  State  and  determine,  based  on  the  published  standards, 
whether  the  program  has  been  operated  during  the  fiscal  year 
under  review  in  accordance  with  applicable  section  427  require- 
ments. 

Any  State  which  is  found  to  be  out  of  compliance  with  the  re- 
quirements of  section  427  under  the  new  system  must  receive  final 
notification  of  any  finding  of  noncompliance  within  forty-five  work- 
ing days  of  the  review.  Such  notification  must  include  the  basis  for 
the  finding  of  noncompliance. 

A  State  which  is  found  through  a  review  under  the  new  system 
not  to  be  in  full  compliance  with  the  requirements  shall  be  deter- 
mined to  be  in  substantial  compliance  only  if  the  Secretary  deter 
mines  that  any  noncompliance  with  the  requirements  is  of  a  tech- 
nical nature  which  does  not  adversely  affect  program  performance. 
These  terms  must  be  defined  in  the  regulations. 

(c)  Corrective  action  requirements. — Any  payments  reduced  or 
withheld  as  a  result  of  a  finding  of  noncompliance  shall  be  sus- 
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pended  for  any  fiscal  year,  beginning  with  fiscal  year  1991,  if  the 
State  (1)  submits  a  corrective  action  plan,  within  a  period  pre- 
scribed by  the  Secretary,  which  contains  steps  necessary  to  achieve 
substantial  compliance  within  a  time  period  prescribed  by  the  Sec- 
retary, (2)  the  plan  is  approved  by  the  Secretary,  and  (3)  the  Secre- 
tary finds  that  the  corrective  action  plan  is  being  fully  implement- 
ed by  the  State  and  that  the  State  is  progressing  in  accordance 
with  the  timetable  contained  in  the  plan  to  achieve  substantial 
compliance. 

Under  the  new  system  the  Secretary  shall  rescind  any  reduction 
or  withholding  of  payments  if  the  State  achieves  substantial  com- 
pliance in  accordance  with  the  timetable  contained  in  the  approved 
corrective  action  plan. 

(d)  Treatment  of  triennial  reviews  under  current  regulations. — Ef- 
fective June  9,  1989,  the  Secretary  of  HHS  would  be  permanently 
precluded  from  reducing  any  payments  to,  seeking  repayment  from 
or  withholding  any  payments  from  any  State  under  Titles  IV-B  or 
IV-E  of  the  Social  Security  Act,  as  a  result  of  a  disallowance  deter- 
mination made  in  connection  with  a  triennial  review  of  State  com- 
pliance with  the  foster  care  protections  outlined  in  section  427  of 
the  Social  Security  Act  for  any  Federal  fiscal  year  preceding  fiscal 
year  1991. 

Effective  date 

On  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  provides  that  the  Secretary  of  Health 
and  Human  Services  could  not,  before  October  1,  1990,  reduce  any 
payment  to,  seek  any  repayment  from  or  withhold  any  payment 
from  any  State  under  Title  IV-B  or  IV-E  of  the  Social  Security 
Act,  as  a  result  of  a  disallowance  determination  made  in  connec- 
tion with  a  triennial  review  of  State  compliance  with  the  foster 
care  protections  outlined  in  section  427  of  the  Social  Security  Act 
for  any  Federal  fiscal  year  preceding  fiscal  year  1991. 

C  Supplemental  Security  Income 

1.  OUTREACH  PROGRAM  FOR  DISABLED  AND  BLIND  CHILDREN 

Section  10221  of  House  bill. 
Current  law 

Current  law  has  no  specific  provision  dealing  with  outreach  pro- 
grams. However,  the  Social  Security  Administration  (SSA)  conducts 
national,  regional,  and  local  outreach  and  public  information  cam- 
paigns to  reach  individuals  who  may  be  eligible  for  SSI.  SSA  is  con- 
tinuing to  establish  liaisons  with  national,  State,  and  local  legal 
and  welfare  agencies  and  advocacy  groups  to  inform  them  about 
the  SSI  program  and  to  enlist  their  assistance  in  finding  potential- 
ly eligible  persons. 
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House  bill 

Establishes  a  permanent  SSI  outreach  program  for  disabled  and 
blind  children.  Requires  the  Secretary  of  Health  and  Human  Serv- 
ices (HHS)  to  report  annually  on  the  effectiveness  of  this  program 
and  specifies  the  information  which  must  be  included  in  each 
report.  Requires  the  Secretary  to  aim  outreach  efforts  at  popula- 
tions for  whom  it  would  be  most  effective.  Such  efforts  must  in- 
clude cooperation  with  other  agencies  and  organizations  which 
serve  and  have  knowledge  of  potential  recipients  of  SSL 

Effective  date 

On  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  except  that  it 
excludes  the  requirement  for  annual  reports  by  the  Secretary.  The 
provision  will  take  effect  3  months  after  the  date  of  enactment. 

2.  STANDARDS  AND  PROCEDURES  FOR  DETERMINING  DISABILITY  OF 

CHILDREN 

a.  Individual  functional  assessments  of  children 
Section  10222  of  House  bill. 
Current  law 

A  medically  determinable  physical  or  mental  impairment  of  com- 
parable severity  to  that  which  would  be  considered  disabling  for  an 
adult  is  required  for  children  under  18  years  old  to  be  determined 
disabled.  A  child  must  have  an  impairment  that  meets  or  equals  in 
severity  an  impairment  in  the  Listing  of  Impairments  in  the  regu- 
lations. This  listing  consists  of  Parts  A  and  B.  Part  B  contains  im- 
pairments of  children  under  18.  These  criteria  are  applied  first.  If 
these  are  not  met  or  equaled,  then  Part  A  criteria  are  applied. 

Under  Part  A,  an  adult  must  be  unable  to  engage  in  substantial 
gainful  activity  by  reason  of  any  medically  determinable  physical 
or  mental  impairment  which  can  be  expected  to  result  in  death  or 
to  last  at  least  12  months.  If  the  severity  of  an  adult's  impairment 
does  not  meet  or  equal  the  severity  of  an  impairment  in  the  List- 
ings, he  can  still  be  found  disabled  if  his  impairment  prevents  him 
from  doing  any  substantial  gainful  work  that  exists  in  the  national 
economy,  considering  his  vocational  factors  (age,  education  and 
work  experience).  This  vocational  test  is  not  applied  to  children  be- 
cause they  have  no  significant  work  histories. 

Recently  the  Third  Circuit  Court  of  Appeals  handed  down  an 
opinion  requiring  the  Administration  to  institute  a  "functional  as- 
sessment" step  in  the  evaluation  process  for  children.  Three  other 
circuit  court  opinions  have  upheld  the  Administration's  procedures. 
The  issue  has  been  accepted  for  appeal  by  the  Supreme  Court  and 
will  likely  be  argued  and  decided  next  year. 
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House  bill 

Requires  the  Secretary  of  HHS,  in  determining  SSI  eligibility  for 
the  blind  or  disabled,  to  assess  individually  each  child's  mental  and 
physical  impairments,  including  functional  limitations  that  inter- 
fere with  the  activities  of  daily  living  appropriate  to  the  age  of  the 
child.  In  determining  the  extent  to  which  the  impairments  prevent 
or  interfere  with  age  appropriate  daily  living  activities,  the  Secre- 
tary shall  evaluate  the  degree  of  support  and  intervention  reason- 
ably required. 

Effective  date 

Applies  to  determinations  made  on  or  after  October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

b.  Presumptive  disability  based  on  genetic  or  congenital 
impairments  for  children  under  4  years  old 

Section  10223  of  House  bill. 

Current  law 

To  be  eligible  for  SSI  disability  benefits,  children  born  with  ge- 
netic or  congenital  impairments  must  have  impairments  that  meet 
or  equal  the  severity  of  the  impairments  in  the  Listing  of  Impair- 
ments in  regulations. 

House  bill 

Requires  the  Secretary  to  presume  a  child  under  age  4  with  a  ge- 
netic or  congenital  impairment  is  disabled  if  the  medical  severity 
of  the  impairment  cannot  be  accurately  determined  by  clinical  or 
laboratory  techniques  because  the  child  is  too  young,  and  the  Sec- 
retary determines  that  it  is  probable  that,  when  the  child  is  older, 
medical  professionals  will  be  able  to  administer  a  test  that  accu- 
rately demonstrates  that  the  child  suffers  from  an  impairment  or 
impairments  of  sufficient  medical  severity  to  qualify  the  child  for 
benefits.  This  presumption  may  be  rebutted.  Such  impairments 
must  include  but  are  not  limited  to  cystic  fibrosis,  Down's  syn- 
drome, junctional  epidermolysis  bullosa,  Hirschprung's  syndrome, 
Tourette  syndrome,  Prader  Willi  syndrome,  and  spina  bifida. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 
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c.  Revised  listings  of  impairments  for  children 

i.  Secretary  Required  to  Publish  Notice  of  Proposed  Rulemaking  on 
Revised  Childhood  Listings  of  Mental  Impairments 

Section  10224  of  House  bill. 

Current  law 

At  the  request  of  SSA,  a  work  group  of  psychiatrists  and  other 
specialists  in  children's  disabilities  developed  revised  standards  for 
determining  SSI  eligibility  for  children  with  mental  impairments. 
The  work  group  reported  on  April  1,  1986.  Proposed  regulations  to 
revise  the  mental  listings  were  published  on  August  14,  1989. 

House  bill 

Requires  the  Secretary  of  HHS  to  publish  a  notice  of  proposed 
rulemaking  on  the  "Revised  Childhood  Listings  of  Mental  Impair- 
ments" within  60  days  after  the  date  of  enactment  with  final  regu- 
lations issued  nine  months  after  enactment.  The  listings  should  be 
based  on  those  submitted  by  the  Mental  Impairments  Listing 
Workgroup  of  the  Associate  Commissioner  for  Disability  on  April  1, 
1986. 

Effective  date 

On  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

ii.  Require  Revised  Listings  of  Impairments  for  Children 
Section  10225  of  House  bill. 
Current  law 

Current  "Listings  of  Impairments  for  Children"  were  published 
in  1977  in  response  to  congressional  pressure  to  develop  appropri- 
ate standards  for  evaluating  impairments  of  children.  Although 
SSA  is  currently  reviewing  certain  Listings,  only  limited  changes 
have  actually  been  made  since  1977. 

House  bill 

Requires  the  Secretary  to  solicit  advice  from  childhood  disability 
experts  on  changes  that  should  be  made  to  the  children's  "Listings 
of  Impairments"  so  that  they  account  for  medical  and  functional 
rules  that  are  appropriate  to  the  age  of  the  child.  Requires  publica- 
tion of  proposed  revisions  for  public  comment  within  18  months 
from  the  date  of  enactment.  Regulations  must  be  final  24  months 
after  the  date  of  enactment. 

Effective  date 
On  enactment. 
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Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

3.  ELIGIBILITY  FOR  RECIPIENTS  WITH  WEEKLY  OR  BIWEEKLY  INCOME 

Section  10226  of  House  bill. 
Current  law 

An  individual's  initial  eligibility  for  SSI  in  a  month  is  deter- 
mined on  the  basis  of  the  individual's  income,  resources  and  other 
relevant  factors  in  such  month.  The  income  is  determined  based  on 
a  projection  of  income  for  that  month.  The  projected  income  is  rec- 
onciled in  later  months  with  actual  income  as  it  is  reported. 

The  amount  of  the  SSI  benefit  in  a  month  is  determined  on  the 
basis  of  income  and  other  factors  in  the  first,  or  if  the  Secretary 
determines,  second  month  preceding  such  month.  Generally,  the 
Secretary  uses  income  and  other  factors  in  the  second  preceding 
month  to  determine  the  SSI  benefit  amount. 

Individuals  who  earn  biweekly  or  weekly  income  will  occasional- 
ly receive  3  or  5  paychecks  in  a  month  instead  of  the  usual  2  or  4 
paychecks.  The  extra  income  in  these  months  can  make  such  indi- 
viduals ineligible  for  SSI  and  Medicaid  in  these  months.  Such  indi- 
viduals are  placed  in  a  suspension  status  for  that  month  and  usual- 
ly resume  receiving  benefits  in  the  next  month.  When  SSI  benefits 
are  suspended,  Medicaid  is  terminated. 

House  bill 

Requires  the  Secretary  to  deem  certain  individuals  eligible  for 
SSI  benefits  for  the  purpose  of  retaining  Medicaid  eligibility  as 
long  as  they  would  be  eligible  for  SSI  benefits  otherwise.  An  indi- 
vidual must  meet  three  conditions:  (1)  the  individual  receives 
earned  income  on  a  regular  weekly  or  biweekly  basis;  (2)  the  indi- 
vidual is  determined  to  be  ineligible  for  SSI  for  the  month  because 
of  an  extra  weekly  or  biweekly  paycheck;  and  (3)  the  individual 
would  be  eligible  for  SSI  if  the  amount  of  his  earned  income  in 
such  month  were  equal  to  his  average  monthly  rate  of  pay. 

Effective  date 

Applies  to  benefits  for  months  after  September  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

4.  SSI  BENEFITS  FOR  DISABLED  CHILDREN  OF  PARENTS  OVERSEAS 


Section  10227  of  House  bill. 
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Current  law 

SSI  benefits  are  paid  only  to  individuals  who  live  in  the  United 
States. 

House  bill 

Extends  eligibility  for  SSI  benefits  to  disabled  children  who 
reside  with  parents  working  overseas.  The  child  must  be  a  U.S.  citi- 
zen. 

Effective  date 

Applies  to  benefits  for  months  after  September  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  an  amend- 
ment limiting  the  provision  to  disabled  children  who  reside  with  a 
parent  who  is  a  member  of  the  U.S.  Armed  Forces  assigned  to  per- 
manent duty  ashore  outside  the  U.S.,  and  who  during  the  month 
prior  to  the  parent's  assignment  abroad  were  receiving  SSI  disabil- 
ity benefits.  The  provision  will  take  effect  after  March  1990. 

5.  WAIVER  OF  SSI  INCOME  AND  RESOURCE  DEEMING  RULES  FOR  CERTAIN 
SEVERELY  DISABLED  CHILDREN 

Section  10228  of  House  bill. 
Current  law 

Under  the  SSI  program,  the  income  and  resources  of  a  disabled 
child's  parents  are  '  "deemed"  to  the  child  if  the  child  is  living  at 
home.  These  deeming  rules  do  not  apply  if  the  child  is  hospitalized. 

The  Social  Security  Act  authorizes  States  to  offer  programs  so 
that  disabled  children  can  be  cared  for  at  home  while  retaining 
Medicaid  eligibility.  Under  these  programs,  for  purposes  of  Medic- 
aid eligibility,  the  income  and  resource  deeming  rules  do  not  apply. 

House  bill 

Waives  the  SSI  income  and  resource  deeming  rules  in  the  case  of 
severely  disabled  children  who  were  eligible  for  SSI  benefits  while 
in  a  medical  institution  and  who  qualify  for  medicaid  under  a  State 
"home  care"  plan  authorized  under  title  XIX.  For  purposes  of  the 
SSI  program,  such  children  would  receive  the  same  personal  needs 
allowance  ($30  per  month)  as  if  they  were  hospitalized. 

Effective  date 

January  1,  1990. 
Senate  amendment 

No  provision. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  effective 
date  will  be  the  first  day  of  the  sixth  calendar  month  beginning 
after  the  date  of  enactment. 

6.  INTERGENERATIONAL  DEMONSTRATION  PROJECT  FOR  DISABLED 

CHILDREN 

Section  10229  of  House  bill. 
Current  law 

No  provision. 
House  bill 

Authorizes  the  Secretary  of  Health  and  Human  Services  to  con- 
duct demonstration  projects  in  10  communities.  The  demonstra- 
tions would  test  the  use  of  volunteer  senior  aides  to  provide  basic 
medical  assistance  and  support  to  families  with  moderately  or  se- 
verely disabled  or  chronically  ill  children.  The  demonstration 
would  determine  the  contribution  of  such  voluntary  assistance  to 
the  reduction  of  the  costs  of  care  for  these  children. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

Senate  recedes. 

7.  SSI  BENEFIT  INCREASE 

Section  10241  of  House  bill. 
Current  law 

The  1989  Federal  SSI  benefit  standard  for  an  individual  and  a 
couple  is  $368  and  $553  per  month,  respectively. 

House  bill 

Increases  SSI  benefits  by  $2  per  month  for  individuals  and  $3  per 
month  for  couples. 

Effective  date 

January  1,  1990. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

8.  OUTREACH  PROGRAM  FOR  ADULTS 

Section  10242  of  House  bill. 
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Current  law 

Current  law  has  no  specific  provision  dealing  with  outreach  pro- 
grams. However,  the  Social  Security  Administration  (SSA)  conducts 
national,  regional,  and  local  outreach  and  public  information  cam- 
paigns to  reach  individuals  who  may  be  eligible  for  SSI.  SSA  is  con- 
tinuing to  establish  liaisons  with  national,  State,  and  local  legal 
and  welfare  agencies  and  advocacy  groups  to  inform  them  about 
the  SSI  program  and  to  enlist  their  assistance  in  finding  potential- 
ly eligible  persons. 

House  bill 

Establishes  a  permanent  SSI  outreach  program  for  adults.  Re- 
quires the  Secretary  of  Health  and  Human  Services  (HHS)  to 
report  annually  on  the  effectiveness  of  this  program.  Requires  the 
Secretary  to  aim  outreach  efforts  at  populations  for  whom  it  would 
be  most  effective.  Such  efforts  should  include  not  only  ongoing  ef- 
forts to  notify  social  security  beneficiaries  of  possible  eligibility  for 
SSI,  but  other  efforts  aimed  at  those  not  receiving  social  security. 

Effective  date 

On  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

9.  TREATMENT  OF  INCOME  IN  SHARED  LIVING  ARRANGEMENTS 

Section  10244  of  House  bill. 
Current  law 

An  individual  living  in  another's  household  and  receiving  in-kind 
support  and  maintenance  from  the  person  in  whose  house  he  re- 
sides has  his  eligibility  and  benefits  under  SSI  determined  using  a 
benefit  rate  that  is  reduced  from  the  full  Federal  benefit  rate  by 
one-third.  This  is  in  lieu  of  including  the  actual  value  of  the  sup- 
port and  maintenance  in  his  income. 

Under  regulations,  the  one-third  reduction  applies  whenever  an 
individual  lives  in  the  household  of  another  unless:  (1)  all  others  in 
the  household  receive  public  assistance  benefits;  (2)  the  individual 
does  not  receive  both  food  and  shelter  from  within  the  household; 
or  (3)  the  individual  pays  a  pro  rata  share  of  the  household's  oper- 
ating expenses. 

If  an  individual  is  living  with  others  and  is  not  subject  to  the 
one-third  reduction  or  is  the  owner  of  the  house,  regulations  pro- 
vide for  determining  whether  the  individual  is  receiving  in-kind  as- 
sistance from  someone  in  the  household.  If  he  is  receiving  assist- 
ance, it  is  presumed  to  have  a  value  of  one-third  of  the  Federal 
benefit  rate  plus  $20  (the  unearned  income  disregard)  unless  he 
shows  SSA  that  the  value  of  what  he  receives  is  less.  The  effect  of 
the  presumed  maximum  value  is  to  reduce  the  benefit  of  the  recipi- 
ent by  an  amount  equal  to  the  one-third  reduction. 
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House  bill 

In  determining  an  individual's  income,  the  Secretary  must  count 
the  lesser  of  the  actual  value  of  in-kind  assistance  received  by  indi- 
viduals or  the  current  law  one-third  of  the  SSI  benefit  against  the 
SSI  benefit.  Requires  the  Secretary  to  study  the  effect  this  provi- 
sion has  on  SSI  beneficiaries  and  the  administration  of  the  pro- 
gram and  to  report  to  Congress  not  later  than  2  years  after  the 
date  of  enactment. 

Effective  date 

Applies  to  benefits  for  months  after  December  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

10.  EXCLUSION  FROM  INCOME  OF  DOMESTIC  COMMERCIAL 
TRANSPORTATION  TICKETS  RECEIVED  AS  GIFTS 

Section  10245  of  House  bill. 
Current  law 

Domestic  commercial  transportation  tickets  received  as  gifts  by 
SSI  recipients  are  treated  as  unearned  income  and  valued  at  their 
current  market  value  unless  the  ticket  is  not  convertible  to  cash 
(e.g.,  charged  on  the  donor's  credit  card),  in  which  case  it  is  not 
counted  as  income. 

House  bill 

Gifts  of  domestic  commercial  transportation  tickets  given  to  an 
individual  or  eligible  spouse,  which  are  used  by  that  individual  or 
spouse  and  not  converted  to  cash,  would  be  disregarded  in  deter- 
mining their  income. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  provision 
will  be  effective  the  first  day  of  the  third  calendar  month  begin- 
ning after  the  date  of  enactment. 

11.  REDUCTION  IN  TIME  DURING  WHICH  INCOME  AND  RESOURCES  OF 
SEPARATED  COUPLES  MUST  BE  TREATED  AS  JOINTLY  AVAILABLE 

Section  10246  of  House  bill. 
Current  law 

A  husband  and  wife  who  are  aged,  blind,  or  disabled,  and  who 
have  not  been  living  apart  from  each  other  for  more  than  6  months 
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are  considered  to  be  an  eligible  couple  under  SSL  If  the  couple  sep- 
arates, the  spouses  are  considered  to  be  a  couple  for  SSI  purposes 
until  they  have  lived  apart  for  more  than  6  months. 

House  bill 

A  married  couple  would  be  treated  as  separate  individuals  for 
the  purposes  of  determining  eligibility  and  benefit  amounts  under 
SSI  beginning  after  the  first  full  month  of  their  living  apart.  The 
Secretary  could  waive  the  one  month  period  in  an  emergency. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  a  provision  under  which  a 
married  couple  would  be  treated  as  separate  individuals  for  pur- 
poses of  SSI  eligibility  and  benefit  determination  beginning  with 
the  first  month  following  the  month  of  separation  or,  in  any  case 
in  which  either  spouse  files  an  application  for  benefits  or  requests 
restoration  of  eligibility,  at  the  time  the  application  or  request  is 
filed.  The  effective  date  is  October  1,  1990. 

12.  EXCLUSION  OF  INTEREST  AND  ACCRUALS  ON  BURIAL  SPACES  FROM 

RESOURCE  LIMITS 

Section  10247  of  House  bill. 
Current  law 

A  burial  fund  with  a  value  of  up  to  $1,500  including  interest  on 
the  fund,  is  excluded  in  determining  whether  an  individual  meets 
the  SSI  resources  test.  Burial  spaces  are  also  excluded,  but  interest 
on  the  spaces  is  not  excluded  except  under  specified  conditions. 

House  bill 

In  determining  income  for  purposes  of  SSI  eligibility,  interest 
and  other  accruals  on  burial  spaces  would  be  excluded. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  a  provision  requiring  that,  in 
determining  income  and  resources  for  purposes  of  SSI  eligibility, 
interest  and  other  accruals  on  burial  spaces  must  be  excluded.  The 
effective  date  will  be  the  fourth  month  beginning  after  the  date  of 
enactment. 
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13.  SPECIAL  SSI  BENEFITS  FOR  SOCIAL  SECURITY  DISABILITY  INSURANCE 
'SSDL  RECIPIENTS  WHO  BECOME  INELIGIBLE  FOR  SSDI  BECAUSE  OF 
EARNINGS 

Section  10248  of  House  bill. 
Current  law 

A  basic  test  used  in  determining  whether  an  individual  is  dis- 
abled for  purposes  of  Social  Security  Disability  Insurance  ^SSDIj  or 
for  SSI  disability  benefits  is  whether  the  individual  has  earnings 
that  constitute  performance  of  "substantial  gainful  activity"  (SGA). 
If  he  does,  he  cannot  qualify  for  benefits.  The  Secretary  of  HHS 
has  defined  SGA  as  earnings  of  $300  a  month.  New  regulations  pro- 
vide for  increasing  the  SGA  limit  to  $500  a  month  beginning  in 
January. 

In  order  to  allow  disabled  SSI  recipients  to  return  to  work  with- 
out facing  a  severe  disincentive,  the  Congress  enacted  legislation 
creating  ' 'special  status"  benefits  under  section  1619  of  the  Social 
Security  Act.  Section  1619  allows  SSI  recipients  who  continue  to  be 
disabled,  but  who,  despite  their  impairments,  begin  to  work  at 
earnings  above  the  SGA  level,  to  continue  to  receive  "special"  SSI 
cash  benefits.  The  benefit  amount  is  reduced  as  earnings  rise.  Med- 
icaid benefits  are  also  continued. 

Different  rules  apply  with  respect  to  Social  Security  disability 
beneficiaries  who  return  to  work  at  earnings  above  the  SGA  level. 
In  the  DI  program,  an  individual  may  work  without  having  his 
earnings  affect  his  benefits  during  a  9-month  trial  work  period. 
After  the  trial  work  period,  disability  benefits  stop  if  the  individual 
engages  in  SGA.  However,  the  individual  is  entitled  to  receive  a 
social  security  benefit  for  any  month  in  which  he  does  not  perform 
SGA  in  the  36-month  period  that  begins  after  the  month  in  which 
the  trial  work  period  ends. 

A  Social  Security  disability  insurance  beneficiary  who  loses  SSDI 
benefits  because  his  earnings  exceed  the  SGA  level  cannot  subse- 
quently qualify  for  regular  SSI  benefits  ^because  he  does  not  meet 
the  basic  disability  definition;.  He  therefore  also  cannot  qualify  for 
'"'special  status"  benefits  under  section  1619  which  are  available 
only  to  individuals  who  first  qualify  for  regular  SSI  benefits. 

House  bill 

Permits  an  individual  whose  SSDI  benefits  cease  Rafter  the  close 
of  the  individual's  trial  work  period;  because  of  work  activity  and 
who  could  be  eligible  for  SSI  but  for  the  fact  that  he  continues  to 
engage  in  substantial  gainful  activity  and,  therefore,  cannot  estab- 
lish initial  eligibility  for  SSI  disability  benefits,  to  become  eligible 
for  cash  and  Medicaid  benefits  under  section  1619.  The  individual 
must  file  an  application  for  benefits  during  a  33-month  period  be- 
ginning  with  the  first  month  after  the  end  of  the  individual's  trial 
work  period  for  which  a  benefit  is  not  payable,  and  would  be 
deemed  to  have  been  eligible  for  SSI  in  the  month  immediately 
preceding  such  33-month  period. 
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Effective  date 

Applies  to  individuals  whose  trial  work  period  ends  after  June 
1990. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

14.  EXCLUSION  OF  VICTIMS'  COMPENSATION  PAYMENTS  FROM  SSI 
INCOME  AND  ASSETS  DETERMINATIONS 

Section  10249  of  House  bill. 
Current  law 

Under  current  law,  amounts  received  from  victim  assistance 
funds  are  included  as  income  or  assets  for  purposes  of  determining 
eligibility  and  benefits  for  SSI. 

House  bill 

Any  payment,  or  portion  thereof,  received  from  a  State-adminis- 
tered victim  assistance  fund,  that  the  beneficiary  could  demon- 
strate was  compensation  for  expenses  incurred  or  losses  suffered  as 
a  result  of  the  crime,  would  not  be  included  as  income  or  assets  for 
purposes  of  determining  SSI  eligibility  and  benefits. 

Any  portion  of  a  victim  assistance  payment  which  does  not  com- 
pensate for  expenses  incurred  or  losses  suffered  as  a  result  of  the 
crime,  would  not  be  counted  as  income  for  the  month  in  which  it  is 
received.  However,  such  portion,  to  the  extent  it  is  not  expended 
during  the  nine-month  period  beginning  after  the  month  in  which 
it  was  received,  would  be  counted  as  a  resource  in  the  tenth  month 
following  the  month  in  which  it  was  received. 

No  person  awarded  victims'  compensation,  who  was  otherwise  el- 
igible for  SSI  and  who  refused  to  accept  such  compensation,  would 
be  considered  ineligible  for  SSI  as  a  result  of  such  refusal. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

15.  EXCLUSION  OF  THE  VALUE  OF  INCOME-PRODUCING  PROPERTY  FROM 
EQUITY  VALUE  OF  PROPERTY 

Section  10230  of  House  bill. 
Current  law 

Excludes  from  being  counted  as  a  resource  income  producing 
property  which  is  so  essential  to  the  means  of  self-support  of  the 
individual  as  to  warrant  its  exclusion. 
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The  exclusion  (known  as  the  $6,000/6%  rule)  is  limited  by  regu- 
lation to  $6,000  of  an  individual's  equity  in  income-producing  prop- 
erty and  applies  only  if  such  property  produces  a  net  annual 
income  to  the  individual  of  at  least  6  percent  of  the  excluded 
equity. 

In  cases  where  income  produced  by  property  essential  to  self-sup- 
port meets  the  regular  definition  of  earned  income,  it  is  counted  as 
earned  income.  In  all  other  cases  it  is  counted  as  unearned  income. 

House  bill 

Requires  that  the  value  of  property  which  is  used  in  the  person's 
trade  or  business,  or  in  the  employment  of  a  family  member,  be  ex- 
cluded from  the  equity  value  of  the  person's  property.  Income  gen- 
erated from  the  property  would  be  counted  in  determining  eligibil- 
ity and  benefits. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill.  The  effective 
date  will  be  the  first  day  of  the  fifth  calendar  month  beginning 
after  the  date  of  enactment. 

D.  Child  Support  Enforcement 

1.  EXTENSION  OF  IRS  INTERCEPT  FOR  NON-AFDC  FAMILIES 

Sections  10231  and  10232  sections  of  House  bill. 
Current  law 

States  may  collect  child  support  arrearages  of  at  least  $500  owed 
to  non-AFDC  families  through  the  Federal  income  tax  refund  offset 
mechanism.  A  similar  mechanism  is  authorized  for  AFDC  families, 
but  the  limit  on  arrearages  is  set  at  $150  by  regulations.  The  ar- 
rearages must  be  owed  to  a  "minor  child." 

House  bill 

Extends  for  five  years  (through  calendar  year  1995)  present  law 
that  allows  States  to  request  that  the  Internal  Revenue  Service 
(IRS)  collect  child  support  arrearages  of  at  least  $500  out  of  income 
tax  refunds  due  to  non-custodial  parents. 

Retains  current  law  requirements  that  the  arrearage  must  be  at 
least  $500  to  qualify  for  intercept. 

Eliminates  the  minor  child  restriction  on  court-ordered  arrear- 
ages in  non-AFDC  child  support  cases  under  the  income  tax  refund 
offset  for  adults  with  a  current  support  order  who  are  disabled,  as 
defined  under  OASDI  or  SSI. 

Effective  date 

Date  of  enactment  for  extension  with  expiration  on  January  10, 
1996;  January  1,  1990  for  disabled  child  provision. 
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Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

2.  MEDICAID  TRANSITION  IN  CHILD  SUPPORT  CASES 

Section  10233  of  House  bill. 
Current  law 

Medicaid  benefits  continue  for  4  months  after  a  family  loses 
AFDC  eligibility  as  a  result  of  collection  of  child  support  payments 
under  Title  IV-D  of  the  Social  Security  Act.  (Title  IV-D  authorizes 
the  Child  Support  Enforcement  (CSE)  program.)  This  provision  ex- 
pired on  October  1,  1989. 

House  bill 

Makes  permanent  the  requirement  that  Medicaid  benefits  con- 
tinue after  a  family  loses  AFDC  eligibility  as  a  result  of  collection 
of  child  support  payments  under  the  IV-D  program.  Extends  these 
benefits  for  12  months  after  a  family  leaves  AFDC  due  to  collection 
of  child  support. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  permanently  extends  current  law. 

E.  Unemployment  Compensation 

1.  OPTIONAL  BENEFITS  FOR  NON-PROFESSIONAL  SCHOOL  EMPLOYEES 

Section  10261  of  House  bill. 
Current  law 

States  are  required  to  deny  eligibility  for  Unemployment  Com- 
pensation to  nonprofessional  employees  of  educational  institutions 
between  academic  years  or  terms.  Before  the  Social  Security 
Amendments  of  1983,  States  had  the  option  to  provide  such  bene- 
fits. 

House  bill 

Allows  States  the  option  of  paying  unemployment  compensation 
to  nonprofessional  employees  of  educational  institutions  between 
academic  terms  or  years. 

Effective  date 
On  enactment. 
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Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

2.  PROHIBITION  ON  COLLATERAL  ESTOPPEL 

Section  10262  of  House  bill. 
Current  law 

Currently,  14  States  prohibit  courts  from  using  quasi-judicial  de- 
cisions reached  in  Unemployment  Compensation  hearings  to  stop 
law  suits  on  related  employment  issues,  such  as  wrongful  discharge 
from  a  job.  This  judicial  doctrine  is  called,  "collateral  estoppel." 
Federal  law  has  no  provision. 

House  bill 

Requires  State  Unemployment  Compensation  laws  to  prohibit 
courts  from  stopping  law  suits  on  related  employment  issues  based 
on  a  decision  made  in  an  unemployment  compensation  hearing. 

Effective  date 

Generally,  October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

3.  SELF-EMPLOYMENT  DEMONSTRATION  PROJECTS 

Section  10264  of  House  bill. 
Current  law 

The  Omnibus  Budget  Reconciliation  Act  of  1987  authorized  a 
demonstration  project  under  which  up  to  3  States  would  continue 
paying  unemployment  benefits  to  unemployed  persons  who  attempt 
to  set  up  their  own  businesses.  In  order  to  participate  in  a  self-em- 
ployment project,  States  would  have  to  guarantee  that  no  net  addi- 
tional costs  in  any  fiscal  year  would  accrue  to  the  unemployment 
program  as  a  result  of  the  projects.  (State  general  revenues  would 
have  to  be  used  to  meet  administrative  costs  and  to  make  up  any 
losses  to  the  unemployment  compensation  program.) 

House  bill 

Authorizes  appropriations  totaling  $1  million  to  cover  State  ad- 
ministrative expenses  for  operating  self-employment  demonstration 
projects  authorized  by  the  Omnibus  Budget  Reconciliation  Act  of 
1987. 

Effective  date 
On  enactment. 
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Senate  amendment 

No  provision. 
Conference  agreement 

House  recedes. 

4.  WITHHOLDING  UNEMPLOYMENT  BENEFITS  TO  RECOUP  UNPAID 
UNEMPLOYMENT  TAXES 

Section  5601  of  Senate  amendment. 
Current  law 

Federal  law  requires  that  amounts  in  State  unemployment  com- 
pensation accounts  may  be  expended  only  for  the  purpose  of  paying 
unemployment  benefits.  The  Department  of  Labor  has  held  that 
the  withholding  of  unemployment  benefits  to  recoup  unpaid  unem- 
ployment taxes  constitutes  an  improper  use  of  the  funds  in  the 
State  unemployment  account. 

House  bill 

No  provision. 

Senate  amendment 

Federal  rules  governing  allowable  uses  of  funds  in  the  State  ac- 
counts of  the  Unemployment  Trust  Fund  would  be  modified  to 
allow  States  to  deduct  from  the  unemployment  benefits  otherwise 
payable  to  an  individual  any  amounts  the  individual  owes  to  the 
fund  as  unpaid  unemployment  taxes. 

Effective  date 

On  enactment. 
Conference  agreement 

Senate  recedes. 

F  Aid  to  Families  With  Dependent  Children 

1.  QUALITY  CONTROL 

a.  Resolve  the  backlog  of  disallowances  through  FY90 
Section  10271  of  House  bill. 
Current  law 

States  are  required  to  pay  back  estimated  misspent  Federal 
funds,  or  so-called  disallowances,  under  the  AFDC  quality  control 
(QC)  program.  States  with  error  rates  above  3  percent  are  subject 
to  repaying  the  Federal  matching  funds  on  the  erroneous  payments 
exceeding  3  percent.  States  may  appeal  disallowances  to  the  Secre- 
tary of  HHS,  to  a  Departmental  Appeals  Board,  and  ultimately,  to 
the  courts. 

All  States  but  one,  Nevada,  are  subject  to  disallowances.  Current- 
ly, the  States  have  been  informed  that  they  owe  a  total  of  about 
$1.2  billion  to  the  Federal  government  for  misspent  Federal  funds 
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from  fiscal  years  1981  through  1986.  A  moratorium  on  collecting 
these  disallowances  expired  on  July  1,  1989. 

House  bill 

(a.)  To  resolve  the  backlog  of  pending  disallowances,  defined  as  all 
disallowances  from  fiscal  years  1981  through  1990,  the  following 
statutory  changes  would  be  made: 

1.  For  fiscal  years  1983  through  1990,  States  would  be  subject  to 
potential  disallowances  if  their  official  error  rates  are  above  the 
lowest  national  annual  average  achieved  since  1980.  In  the  case  of 
fiscal  years  1981  and  1982,  this  threshold  would  be  the  higher  of; 
<a.j  the  lowest  national  annual  average  achieved  since  1980,  or  Ob) 
the  target  error  rate  in  effect  for  fiscal  years  1981  and  1982  for  the 
respective  States,  The  lowest  national  average  achieved  from  1981 
through  1987  was  6.0  percent  in  1984.  Consequently,  the  6.0  percent 
figure  would  apply  for  1981  through  1987.  If  a  lower  national  aver- 
age than  6.0  percent  is  achieved  in  1988,  1989,  or  1990,  it  would  be 
used  to  establish  the  threshold.  Otherwise,  6.0  percent  would  apply 
to  these  years  also. 

2.  State  official  error  rates  would  be  recalculated  excluding  so- 
called  "technical  errors."  Technical  errors  are  errors  which,  if  cor- 
rected, would  not  result  in  a  change  in  benefit  amount,  including 
failure  to  secure  or  apply  for  a  Social  Security  number,  failure  to 
register  for  a  work  program,  failure  to  assign  child  support  rights, 
failure  to  assign  rights  to  third  party  payments,  and  failure  to 
obtain  monthly  reports  from  cases  for  which  they  are  required, 

3.  All  States  subject  to  potential  disallowances  would  have  one  of 
two  options: 

(a)  Pay  75  percent  of  the  potential  disallowance  in  lieu  of 
any  further  appeal;  or 

'>•'  Appeal  directly  to  the  Departmental  Appeals  Board. 
There  would  be  no  appeal  to  the  Secretary  for  a  waiver  of  the 
disallowance.  States  would  have  6  months  from  the  later  of  the 
date  of  enactment  or  the  official  announcement  of  the  disallow- 
ance in  which  to  file  an  appeal.  The  Board  must  rule  on  the 
appeal  within  12  months  from  the  date  on  which  the  appeal  is 
filed,  Interest  would  accrue  on  disallowances  beginning  after 
the  Departmental  Appeals  Board  decision  and  would  be  collect- 
ed after  appeals  are  exhausted-  Interest  is  paid  only  on  the 
final  disallowance  amount  at  the  rate  described  in  section 
3717(a)(1)  of  title  31,  U.S.C.  A  State  may  seek  judicial  review  of 
a  decision  by  the  Board  in  any  U.S.  district  court  within  12 
months  after  the  decision  is  issued. 

4.  In  deciding  how  much,  if  any,  sanction  would  be  imposed  on 
the  States,  the  Board  must  consider  the  following  illustrative,  but 
not  all  inclusive,  list  of  factors: 

Whether  the  State's  error  rate  is  sufficiently  statistically  re- 
liable to  support  a  conclusion  that  the  State  exceeded  the  toler- 
ance level; 

Whether  the  errors  for  which  the  State  was  cited  in  fact  rep- 
resented misspending  of  hands: 

Whether  the  errors  for  which  the  State  was  cited  could  have 
been  avoided  by  the  State  agency  by  cost-efficient  means  that 
would  not  have  interfered  with  program  purposes; 
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Whether  the  State's  error  rate  in  a  year  diverges  from  its 
historical  trend  enough  to  demonstrate  a  significant  problem 
in  need  of  correction; 

Whether  the  error  rate  was  affected  by  factors  beyond  the 
State's  control,  such  as  caseload  growth,  caseload  composition, 
program  changes,  strikes,  or  natural  disasters; 

Whether  the  State's  record  with  respect  to  corrective  action 
demonstrates  a  concerted  effort  to  reduce  errors; 

Whether  measurement  of  errors  was  against  State  practice 
as  outlined  in  State  regulations  and  policy  clarifications;  and 

Any  other  factors  the  Board  determines  to  be  relevant. 

Effective  date 

July  1,  1989,  applying  to  potential  disallowances  for  fiscal  years 
1981  through  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  permanently  waives  all  disallowances 
through  fiscal  year  1991. 

b.  Permanently  modify  the  quality  control  system  after  fiscal  year 

1990 

Section  10281  of  House  bill. 
Current  law 

States  are  required  to  pay  back  estimated  misspent  Federal 
funds,  or  so-called  disallowances,  under  the  AFDC  quality  control 
(QC)  program.  States  with  error  rates  above  3  percent  are  subject 
to  repaying  the  Federal  matching  funds  on  the  erroneous  payments 
exceeding  3  percent.  States  may  appeal  disallowances  to  the  Secre- 
tary of  HHS,  to  a  Departmental  Appeals  Board,  and  ultimately,  to 
the  courts. 

House  bill 

(b)  The  following  modifications  would  be  made  in  the  existing 
AFDC  quality  control  system,  beginning  with  fiscal  year  1991: 

1.  Technical  errors  (as  defined  in  the  previous  section)  would  be 
determined  but  excluded  from  all  error  rates  for  purposes  of  esti- 
mating disallowances.  Failure  to  register  for  a  work  program  would 
not  be  a  technical  error  under  the  new  system  because  the  new 
JOBS  program  does  not  require  registration. 

2.  Standard  errors  and  95  percent  confidence  intervals  must  be 
published. 

3.  Thresholds  for  State  error  rates  would  be: 

Below  incentives  threshold:  Incentives  paid. 

Between  incentives  and  disallowance  thresholds:  Corrective 
actions  required. 

Above  Disallowance  Threshold:  Potential  disallowance  im- 
posed and  corrective  actions  required. 
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The  incentives  threshold  would  be  one-half  of  the  lowest  sum 
of  the  national  average  overpayment  and  underpayment  error 
rates  ever  achieved  in  prior  years  beginning  with  fiscal  year 
1981.  Technical  errors  would  be  excluded  from  the  overpay- 
ment error  rates. 

The  disallowance  threshold,  would  be  one  percentage  point 
plus  the  lowest  sum  of  the  national  average  overpayment  and 
underpayment  error  rates  ever  achieved  in  prior  years  begin- 
ning with  fiscal  year  1981.  Technical  errors  would  be  excluded 
from  the  overpayment  error  rates. 
Incentive  payments  would  equal  half  the  difference  between  the 
incentive  threshold  and  the  State's  error  rate  times  the  Federal 
share  of  the  State's  total  payments. 

Disallowances  are  the  Federal  share  of  erroneous  payments 
in  excess  of  the  disallowance  threshold. 

4.  As  in  the  resolution  of  the  backlog  of  disallowances,  States 
would  have  one  of  two  options: 

(a)  pay  75  percent  of  the  potential  disallowance  in  lieu  of  any 
further  appeal;  or 

(b)  appeal  the  sanction  directly  to  the  Departmental  Appeals 
Board  within  45  days.  The  Department  of  Health  and  Human 
Services  waiver  process  would  be  eliminated.  The  Board  would 
follow  the  same  procedure  as  outlined  under  the  backlog  pro- 
posals. In  addition,  the  Board  must  consider  whether  the 
State's  error  rate  is  based  on  errors  that  are  reflected  in  other 
welfare  programs  and  whether  offsetting  savings  in  other  pro- 
grams might  have  resulted  from  misspending  on  the  AFDC 
program.  A  State  may  seek  judicial  review  of  a  decision  of  the 
Board  in  any  U.S.  district  court  within  12  months  after  the  de- 
cision is  issued. 

5.  Interest  would  accrue  on  disallowances  beginning  after  the  De- 
partmental Appeals  Board  decision  and  would  be  collected  after  ap- 
peals are  exhausted.  Interest  would  be  paid  on  only  the  final  disal- 
lowance amount  at  the  rate  described  in  section  3717(a)(1)  of  title 
31,  U.S.C. 

6.  Requires  States  to  collect  and  report  data  on  underpayments 
and  negative  case  actions  as  part  of  the  basic  quality  control 
sample.  Negative  case  actions  include  improper  denials  and  termi- 
nations. The  Secretary  would  be  required  to  study  negative  case  ac- 
tions and  make  recommendations  to  Congress  on  how  to  incorpo- 
rate them  into  State  error  rates  and  the  Federal  incentive  and  dis- 
allowance formulas.  States  must  begin  reporting  all  data  by  no 
later  than  October  1,  1990.  The  Secretary  must  report  to  Congress 
no  later  than  October  1,  1992. 

Effective  date 

Date  of  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  a  new  quality  control  system 
beginning  in  fiscal  year  1991.  In  general,  the  new  system: 
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(1)  Imposes  penalties  on  those  States  whose  error  rates  are 
above  the  national  average. 

(2)  Establishes  penalties  based  on  a  sliding  scale  which  re- 
flect the  degree  to  which  a  State's  error  rates  exceed  the  na- 
tional average. 

(3)  Takes  into  account  both  overpayments  and  underpay- 
ments that  are  made  to  AFDC  recipients,  and  gives  States  an 
incentive  to  improve  their  AFDC  child  support  collection  pro- 
grams. 

(4)  Establishes  a  new  Quality  Control  Review  Panel  to  assure 
that  quality  control  review  cases  that  are  in  dispute  between 
States  and  the  Federal  government  are  resolved  in  a  uniform 
and  fair  manner.  The  current  Secretary's  waiver  procedure 
would  no  longer  exist. 

(5)  Retains  the  Departmental  Appeals  Board  to  resolve  all 
other  issues  in  dispute  between  the  States  and  the  Federal  gov- 
ernment. 

Error  measurement — The  conferees  assume  that  the  Secretary 
will  use  the  same  statistical  methods  to  estimate  errors  as  have 
been  used  under  the  current  quality  control  system.  Before  the  offi- 
cial error  rate  is  determined,  States  may  challenge  the  Federal  re- 
review  decisions  by  requesting  reconsideration  of  any  decisions  on 
cases  that  are  different  from  their  own  ("difference"  cases)  by  a 
new  Quality  Control  Review  Panel  to  be  established  by  the  Secre- 
tary. Decisions  by  the  Quality  Control  Review  Panel  will  be  on  the 
record  and  will  not  be  appealable  to  the  Departmental  Appeals 
Board.  Decisions  on  difference  cases  may  not  be  appealed  to  the 
court  until  the  disallowance  has  become  final  (as  a  result  of  a  deci- 
sion by  the  Departmental  Appeals  Board  or  the  decision  of  the 
State  not  to  pursue  an  appeal  to  that  Board). 

In  establishing  a  State's  error  rate,  certain  types  of  errors  will  be 
excluded:  (1)  errors  based  on  failure  to  carry  out  properly  changes 
in  Federal  legislation  for  a  period  of  6  months  after  the  effective 
date  of  the  legislation  or  the  issuance  of  interim  final  or  final  regu- 
lations, whichever  is  later  (however,  States  would  not  be  relieved  of 
the  obligation  to  implement  new  legislation);  (2)  errors  resulting 
from  a  State  agency's  correct  use  of  erroneous  information  received 
from  Federal  agencies  (e.g.,  the  amount  of  a  supplemental  security 
income  benefit);  (3)  errors  resulting  from  a  State  agency's  action 
based  on  written  Federal  policies  (e.g.,  written  advisories  made  in 
response  to  State  inquiries);  (4)  errors  due  to  circumstances  (defined 
as  those  resulting  in  a  declaration  of  a  state  of  emergency  by  the 
governor  or  the  President);  and  (5)  errors  due  to  monthly  reporting 
that  do  not  affect  the  amount  of  payment.  The  following  errors 
would  be  counted:  lack  of  a  social  security  number  in  the  file 
(unless  an  application  for  a  number  has  been  filed)  and  failure  to 
assign  child  support  rights. 

The  decision  as  to  whether  a  case  is  in  error  will  be  made  by 
comparison  against  permissible  State  practice  (i.e.,  policies  consist- 
ent with  the  approved  State  plan).  However,  if  the  State  plan  is  in- 
consistent with  Federal  regulations,  Federal  regulations  will  pre- 
vail if  the  Secretary  has  informed  the  State  of  the  inconsistency.  If 
a  change  in  State  law  is  required,  the  Secretary  may  allow  a  rea- 
sonable time  for  the  State  to  make  the  required  change.  A  case 
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which  is  at  variance  with  Federal  law  and  regulations  because  of 
compliance  with  a  court  order  will  be  reviewed  against  the  court 
order. 

The  Secretary,  in  consultation  with  the  States,  will  establish  reg- 
ulations setting  forth  the  time  period  in  which  reviews  must  be 
completed  and  findings  must  be  reported;  the  time  period  in  which 
difference  cases  must  be  resolved;  the  time  period  in  which  error 
rates  must  be  issued;  and  the  sample  size  necessary  to  obtain  a  sta- 
tistically valid  error  rate.  To  enable  the  Department  of  HHS  to 
meet  these  regulatory  timetables,  the  Secretary  must  insure  that 
there  will  be  adequate  staff  to  perform  required  functions,  and 
shall  report  annually  to  the  Senate  Committee  on  Finance  and  the 
House  Committee  on  Ways  and  Means  as  to  whether  the  time- 
tables have  been  met.  If  a  State  fails  to  complete  its  reviews  on  a 
timely  basis,  the  Secretary  may  conduct  the  reviews  on  his  own  ini- 
tiative and  will  charge  the  State  for  any  costs  incurred  in  making 
the  reviews. 

Determination  of  disallowances. — In  general,  the  Federal  govern- 
ment will  provide  matching  funds  for  all  approvable  State  expendi- 
tures except  for  those  in  excess  of  the  error  tolerance  level.  The 
error  tolerance  level  will  be  the  national  average  error  rate  or  four 
percent,  whichever  is  higher,  computed  by  determining  the  over- 
payment error  rate  for  each  State  and  determining  the  average  for 
all  States. 

Disallowances  for  States  with  error  rates  above  the  error  toler- 
ance level  will  be  assessed  on  a  sliding  scale,  reflecting  the  degree 
to  which  the  State's  error  rate  exceeds  the  error  tolerance  level. 
For  example,  a  State  with  an  error  rate  of  7.8  percent  is  20  percent 
above  a  6.5  percent  national  average  tolerance  level  and  would  owe 
20  percent  of  the  sanction  on  the  entire  amount  of  its  overpay- 
ments above  the  tolerance  level  (20  percent  x  1.3  percent  x  the  Fed- 
eral share  of  benefits).  In  no  case,  however,  would  a  State  be  re- 
quired to  repay  more  than  100  percent  of  its  overpayments  above 
the  tolerance  level. 

Any  sanction  amount  owed  by  a  State  will  be  due  upon  issuance 
by  the  Secretary  of  the  notice  to  the  State  of  a  disallowance.  The 
State  may  pay  immediately,  or  the  Secretary  and  the  State  may 
negotiate  an  agreement  under  which  repayment  may  be  made  over 
a  period  of  up  to  two  and  one-half  years.  Interest  will  accrue  begin- 
ning 45  days  after  the  date  the  State  receives  the  notice  of  the  dis- 
allowance. If  a  subsequent  appeal  is  decided  in  the  State's  favor, 
the  Federal  government  will  repay  all  State  payments  with  inter- 
est. 

Before  repayment  to  the  Federal  government,  several  adjust- 
ments shall  be  made. 

If  a  State's  error  rate  for  underpayments  is  below  the  national 
average,  its  repayment  amount  shall  be  reduced  as  follows:  if  the 
underpayment  rate  is  0.1  percentage  point  below  the  national  aver- 
age, the  error  rate  would  be  reduced  by  0.1  percentage  point.  This 
reduction  could  be  applied  to  any  penalty  due  for  the  measurement 
year  or  for  either  of  the  following  two  years.  The  Secretary  would 
be  required  to  conduct  a  study  and  report  to  Congress  on  negative 
case  actions — improper  denials  and  terminations. 
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A  State's  repayment  amount  will  also  be  reduced  by  a  percent- 
age equal  to  the  percentage  improvement  in  its  AFDC  child  sup- 
port collection  rate  (the  number  of  AFDC  cases  for  which  a  child 
support  collection  is  made  over  the  total  number  of  AFDC  cases' 
measured  against  the  average  collection  rate  for  the  State  in  the 
preceding  three  years,  or  the  percentage  by  which  the  State's 
AFDC  child  support  collection  rate  exceeds  the  national  average, 
whichever  is  greater. 

The  amount  to  be  repaid  will  be  further  reduced  to  reflect  over- 
payments recovered  by  the  State  as  follows:  Multiply  the  Federal 
share  of  recovered  overpayments  by  the  ratio  of  the  Federal  share 
of  erroneous  payments  above  the  error  tolerance  level  to  the  Feder- 
al share  of  all  erroneous  payments  in  the  State.  The  resulting  sum 
shall  be  subtracted  from  the  repayment  amount. 

Appeal  procedures —If  a  State  decides  to  appeal  its  disallowance 
to  the  Departmental  Appeals  Board,  it  must  do  so  within  60  days  of 
the  notice  of  disallowance.  In  deciding  whether  to  uphold  the  disal- 
lowance or  any  portion  of  it,  the  conferees  expect  the  Board  to  con- 
duct a  thorough  review  of  the  issues  and  to  take  into  account  all 
relevant  evidence.  With  respect  to  difference  cases,  the  Departmen- 
tal Appeals  Board  will  adopt  the  decision  of  the  Quality  Control 
Review  Panel. 

If  an  appeal  is  not  completed  by  the  Board  within  90  days,  inter- 
est will  be  suspended  until  the  appeal  is  completed.  A  State  may 
appeal  a  decision  by  the  Departmental  Appeals  Board  (including  a 
decision  adopted  by  the  Board  with  respect  to  a  difference  case)  to 
Federal  district  court  within  90  days  of  the  decision  by  the  Board. 
Court  review  shall  be  on  the  record  established  in  the  Departmen- 
tal Appeals  Board  review  in  accordance  with  the  standard  of 
review  prescribed  by  section  706(2)(A)  through  (E)  of  title  5  of  the 
U.S.C. 

Effective  date;  treatment  of  disallowances  for  prior  years.— The 
new  quality  control  system  will  be  effective  beginning  with  fiscal 
year  1991.  Disallowances  imposed  in  1992  will  be  based  on  error 
rates  determined  for  1991.  All  disallowances  for  error  rates  deter- 
mined for  years  prior  to  1991  will  be  waived  permanently. 

Hypothetical  example  of  quality  control  computation 

[Assumes:  State  overpayment  rate:  i^c.  underpayment  rate:  2.5^:  National  overpayment  rate  -  % 
underpayment  rate:  3.C,rc] 


1.  Calculation  of  State  error  rate: 

a.  National  underpayment  rate   3.0% 

(less)  State  underpayment  rate   2.8% 

Underpayment  ""bonus"'   0.2% 

b.  State  overpayment  rate   8.0% 

Qess)  Underpayment  "bonus'*   0.2% 

"Error  rate"   7.8% 

2.  Calculation  of  "basic"  disallowance: 

State's  AFDC  payments   10,000,000 

(times)  Federal  match  rate   50% 

Gross  Federal  Cost   5,000,000 


934 


(times)  Excess  error  rate  (7.8%  is  1.8  percentage  points  above  6%  na- 
tional average)   1.8% 

Excess  erroneous  payment   90,000 

(times)  Percent  by  which  error  rate  exceeds  national  average.  (7.8% 

is  30%  above  6%)   30% 

"Basic"  disallowance   27,000 


3.  Adjustment  for  overpayment  recoveries: 

Overpayment  recoveries  (Federal  share)   5,000 

(times)  State  error  rate  above  national  average  (1.8%)  as  a  percent  of 

total  State  error  rate  (7.8%).  (1.8%  is  23%  of  7.8%)   23% 

Overpayment  adjustment   1,150 


4.  Adjustment  for  child  support  improvement: 

a.  Percent  by  which  AJTDC  child  support  collection  rate  (e.g.  16%)  ex- 
ceeds national  AFDC  child  support  collection  rate  (e.g.  12%).  (16% 

is  33%  higher  than  12%)   33% 

b.  Percent  by  which  AFDC  child  support  collection  rate  (e.g.  16%)  ex- 
ceeds State  average  over  3  prior  years  (e.g.  14%).  (16%  is  14% 

higher  than  14%)   14% 


c.  "Basic"  disallowance  from  step  2   27,000 

(less)  Overpayment  adjustment  (step  3)   1,150 

Adjusted  disallowance   25,850 

(times)  Child  support  adjustment  percent  (higher  of  4.a.  or  4.b.)   33% 

Child  support  adjustment   8,530 


5.  Final  calculation: 

Adjusted  disallowance  (4.c.)   25,850 

(less)  Child  support  adjustment   8,530 

Final  disallowance  amount   17,320 


AFDC  AND  EMERGENCY  ASSISTANCE  REGULATIONS 

Section  10263  of  House  bill. 
Current  law 

The  Stewart  B.  McKinney  Homeless  Assistance  Amendments  Act 
of  1988  prohibits  the  Secretary  of  Health  and  Human  Services, 
prior  to  September  30,  1989,  from  taking  any  action  that  would 
have  the  effect  of  implementing,  in  whole  or  in  part,  the  proposed 
regulations  published  in  the  Federal  Register  on  December  14, 
1987.  These  regulations  would  have  restricted  the  use  of  AFDC 
emergency  assistance  funds  for  homeless  families  and  would  have 
limited  States'  authority  to  use  AFDC  funds  for  shelter  in  tempo- 
rary quarters,  whether  as  a  basic  or  special  need. 

The  Department  of  Health  and  Human  Services  was  required  to 
report,  by  July  1,  1989,  with  recommendations  for  statutory  and 
regulatory  changes  designed  to:  (1)  improve  the  ability  of  the  AFDC 
program  to  respond  to  emergency  needs  of  AFDC  eligible  families; 
and  (2)  eliminate  the  use  of  AFDC  funds  for  shelter  costs  in  so- 
called  "welfare  hotels."  This  report  was  sent  to  Congress  July  3, 
1989. 

House  bill 

Extends  for  one  year,  through  September  30,  1990,  the  moratori- 
um barring  the  Secretary  of  Health  and  Human  Services  from 
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taking  any  action  that  would  have  the  effect  of  implementing,  in 
whole  or  in  part,  the  proposed  regulations  published  in  the  Federal 
Register  on  December  14,  1987. 

Effective  date 

October  1,  1989. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  directs  the  Secretary  of  HHS  not  to 
implement  the  proposed  regulation  published  December  14,  1987 
with  respect  to  the  use  of  emergency  assistance  or  special  needs 
funds,  but  permits  the  Secretary  to  issue  revised  proposed  regula- 
tions with  respect  to  the  use  of  emergency  assistance  funds  that  re- 
flect the  recommendations  included  in  a  report  entitled  "Use  of  the 
Emergency  Assistance  and  AFDC  Programs  to  Provide  Shelter  to 
Families"  transmitted  by  the  Secretary  to  the  Congress  on  July  3, 
1989.  The  Secretary  would  be  prohibited  from  establishing  an  effec- 
tive date  for  any  final  regulations  relating  to  emergency  assistance, 
or  otherwise  modifying  current  policy  regarding  the  use  of  emer- 
gency assistance  or  special  needs  funds,  without  specific  legislative 
authority,  prior  to  October  1,  1990. 

Effective  with  the  calendar  quarter  beginning  January  1,  1990, 
States  would  be  required  to  identify  in  their  financial  reports  any 
emergency  assistance  or  AFDC  special  needs  funds  that  are  used  to 
pay  for  housing  in  welfare  hotels  or  similar  housing  arrangements. 
The  conferees  expect  that  the  Secretary  will  require  the  States  to 
report  information  according  to  the  type  of  temporary  housing  (as 
classified  by  the  Secretary,  but  to  include  welfare  hotels,  other  tem- 
porary commercial  facilities,  and  other  similar  temporary  living  ar- 
rangements), and  separately  for  the  AFDC  and  emergency  assist- 
ance programs. 

Effective  date 
On  enactment. 

3.  MINNESOTA  FAMILY  INVESTMENT  PLAN  (MFIP)  DEMONSTRATION 

PROJECT 

Section  10265  of  House  bill. 
Current  law 

The  State  of  Minnesota  has  passed  legislation  to  conduct  field 
trials  of  the  Minnesota  Family  Investment  Plan  (MFIP)  as  an  alter- 
native to  the  present  Aid  to  Families  with  Dependent  Children 
(AFDC)  program.  The  legislation  authorizes  the  Minnesota  Com- 
missioner of  Human  Services  to  enter  into  an  agreement  with  the 
Federal  government  consistent  with  the  goals  of  the  MFIP.  The 
field  trials  cannot  proceed  without  Federal  authorizing  legislation. 
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House  bill 

Permit  the  State  of  Minnesota  to  conduct  a  demonstration 
project,  through  two  field  trials  involving  up  to  6,000  families  at 
any  one  time,  of  its  proposed  MFIP,  subject  to  the  approval  of  the 
Secretary.  One  field  trial  would  consist  of  a  rural  county(ies),  the 
other  of  an  urban  county(ies).  The  demonstration  would  simplify 
the  welfare  system  and  increase  recipient  work  incentives. 

Except  where  otherwise  provided,  the  requirements  of  the  State 
plan  approved  under  Title  IV-A  would  apply  to  the  project,  unless 
waived  by  the  Secretary.  The  Secretary  could  waive  any  require- 
ment of  part  A  or  F  of  title  IV  that  would  prevent  the  State  from 
carrying  out  the  project  or  achieving  its  purposes,  but  only  to  the 
extent  necessary  to  enable  the  State  to  carry  out  the  project. 

The  Secretary  could  not:  (1)  waive  any  requirement  of  sec. 
402(a)(4)  or  482(h)  of  the  Social  Security  Act  (relating  to  fair  hear- 
ing requirements  and  dispute  resolution  procedures);  (2)  permit  the 
State  to  provide  cash  assistance  to  any  family  in  an  amount  less 
than  the  aggregate  value  of  the  AFDC  and  food  stamp  assistance 
the  family  would  have  received  had  the  demonstration  not  been  in 
effect;  or  (3)  waive  any  requirement  of  section  402(a)(19)(C)  of  the 
Social  Security  act  (relating  to  exemptions  from  participation  in 
JOBS  activities). 

The  State  is  authorized  to  require  the  participation  of  an  individ- 
ual with  a  child  age  1  or  older  in  JOBS  activities,  unless  the  indi- 
vidual is  otherwise  exempt  from  participation. 

At  least  the  education,  employment  and  training  services  avail- 
able under  the  State's  Title  IV-F  plan  would  be  available  to  fami- 
lies required  to  have  a  contract  under  the  project. 

The  demonstration  would  begin  during  the  first  month  of  a  cal- 
endar quarter,  and  would  end  five  years  after  the  first  day  of  the 
month  during  which  the  project  begins.  The  demonstration  could 
be  terminated  on  six  months'  notice  by  the  State,  or,  upon  a  find- 
ing that  the  State  has  materially  failed  to  comply  with  this  section 
and  after  30  days  written  notice  and  the  opportunity  for  a  hearing, 
by  the  Secretary. 

The  Secretary  must  pay  the  State  the  amounts  that  would  have 
been  payable  during  the  calendar  quarter,  in  the  absence  of  the 
demonstration  project,  for  cash  assistance,  child  care,  education, 
employment  and  training,  and  administrative  expenses  under  the 
State  plan  approved  under  section  402(a),  and  must  reimburse  the 
State  at  the  rate  of  50  percent  for  expenses  of  evaluating  the  ef- 
fects of  the  project. 

Cases  participating  in  the  project  during  a  fiscal  year  would  be 
excluded  from  any  sample  taken  for  purposes  of  determining  the 
AFDC  quality  control  error  rate.  However,  payments  made  by  the 
State  under  the  project  would  be  included  in  the  calculation  of  any 
disallowance  for  excessive  error  rates. 

An  evaluation  plan  would  be  developed  and  implemented  by  the 
State,  and  must  include  treatment  and  control  groups  assigned  at 
random  in  the  urban  field  trial.  The  State  would  issue  an  interim 
and  final  report  of  the  evaluation. 


937 


Effective  date 

Upon  enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill, 
except  that  it  provides  that  the  approval  of  the  project  by  the  Sec- 
retary of  Health  and  Human  Services  is  to  be  based  on  whether 
the  application  by  the  State  meets  the  criteria  established  by  this 
provision. 

4.  FAMILY  SUPPORT  ACT 

Section  10266  of  House  bill. 
Current  law 

No  provision. 
House  bill 

The  Office  of  Legislative  Counsel  has  identified  several  technical 
errors  (i.e.,  incorrect  cross  references  and  citations  as  well  as  text 
that  was  inadvertently  dropped)  in  the  Family  Support  Act  of  1988. 
Legislation  to  correct  these  technical  errors  is  included. 

Senate  amendment 

No  provision. 
Conference  agreement 

Senate  recedes. 

5.  EXCLUSION  OF  AGENT  ORANGE  SETTLEMENTS  IN  DETERMINING 
ELIGIBILITY  FOR  NEEDS-TESTED  PROGRAMS 

Present  law 

Under  SSI  and  other  needs-tested  programs,  all  forms  of  income 
generally  count  against  eligibility  for  benefits  unless  there  is  a 
statutory  provision  under  which  the  income  can  be  disregarded.  In- 
dividuals who  are  awarded  benefits  under  the  Agent  Orange  litiga- 
tion could,  therefore,  find  that  the  Agent  Orange  awards  result  in 
their  losing  eligibility  under  SSI  or  other  programs. 

House  bill 

No  provision. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  excludes  Agent  Orange  settlement 
payments  from  income  and  resources  under  SSI,  AFDC,  Medicaid, 
the  Title  XX  social  services  block  grant  and  several  other  pro- 
grams. The  provision  would  take  effect  on  January  1,  1989. 
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Subtitle  D — Trade  Agency  Authorizations,  Customs  User  Fees, 
and  Other  Customs  Provisions 

Subtitle  E — Caribbean  Basin  Economic  Recovery  Act 

Subtitle  F — Tariff  Provisions 

The  House  agreed  to  recede  on  all  trade  provisions  in  Subtitles 
D,  E,  and  F  of  the  House  reconciliation  bill,  and  to  make  best  ef- 
forts to  pass  S.  1164,  providing  authorizations  of  appropriations  for 
trade  agencies,  this  year.  The  Senate  agreed  to  make  best  efforts  to 
pass  H.R.  3275,  with  two  amendments — the  House-passed  Super- 
fund  and  CBI-ethanol  provisions  (on  a  permanent  basis)  this  year. 
The  Senate  also  agreed  to  make  best  efforts  to  pass  a  new  trade  bill 
using  a  House-passed  H.R.-numbered  bill  and  containing  CBI,  cus- 
toms users  fees,  miscellaneous  tariff  bills,  a  two-year  authorization 
of  appropriations  for  trade  agencies  and  other  trade-related  provi- 
sions the  Senate  Committee  on  Finance  determines  to  be  appropri- 
ate. The  Senate  conferees  agreed  to  attempt  to  pass  such  a  bill  as 
early  as  possible  next  year,  if  possible  by  March  31,  1990. 

TITLE  XI— MISCELLANEOUS 

Banking  Provisions 

House  of  Representatives, 
Committee  on  Banking,  Finance 

and  Urban  Affairs, 
Washington,  DC,  November  15,  1989. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget,  Washington,  DC. 

Dear  Chairman  Panetta:  The  Committee  on  Banking,  Finance 
and  Urban  Affairs  has  complied  with  its  responsibilities  under 
budget  reconciliation  by  the  enactment  of  H.R.  3281. 

H.R.  3281  (Public  Law  101-137)  was  signed  by  the  President  on 
November  3,  1987.  This  Act  reauthorized  the  Flood  and  Crime  In- 
surance programs  and  achieved  savings  in  excess  of  those  required 
of  the  Committee  on  Banking,  Finance  and  Urban  Affairs  in 
budget  reconciliation. 

Accordingly,  the  Conferees  from  the  Committee  on  Banking,  Fi- 
nance and  Urban  Affairs  and  our  Senate  counterparts  have  agreed 
to  delete  all  House  and  Senate  provisions  concerning  the  Flood  and 
Crime  Insurance  programs. 
Sincerely, 

Henry  B.  Gonzalez, 

Chairman. 
Chalmers  P.  Wylie, 

Ranking  Member. 
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U.S.  Senate, 
Committee  on  Banking,  Housing 

and  Urban  Affairs, 
Washington,  DC,  November  15,  1989. 

Hon.  James  Sasser, 

Chairman,  Committee  on  the  Budget,  Dirksen  Senate  Office  Build- 
ing, Washington,  DC. 

Dear  Chairman  Sasser:  The  Committee  on  Banking,  Housing 
and  Urban  Affairs  has  complied  with  its  responsibilities  under 
budget  reconciliation  by  the  enactment  of  H.R.  3281. 

H.R.  3281  (Public  Law  101-137)  was  signed  by  the  President  on 
November  3,  1987.  This  Act  reauthorized  the  Flood  and  Crime  In- 
surance programs  and  achieved  savings  in  excess  of  those  required 
of  the  Committee  on  Banking,  Housing  and  Urban  Affairs  in 
budget  reconciliation. 

Accordingly,  the  Conferees  from  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  and  our  Senate  counterparts  have 
agreed  to  delete  all  House  and  Senate  provisions  concerning  the 
Flood  and  Crime  Insurance  programs. 
Sincerely, 

Donald  W.  Riegle,  Jr., 

Chairman. 
Jake  Garn, 

Ranking  Minority  Member. 


Child  Care  Provisions  of  H.R.  3299 

Subtitle  E  of  Title  III  of  H.R.  3299  as  passed  by  the  House  incor- 
porated a  comprehensive  child  care  proposal,  the  Early  Childhood 
Education  and  Development  Act  of  1989.  The  Senate  had  no  compa- 
rable provision  on  H.R.  3299.  However,  the  Senate  had  previously 
passed  S.  5,  The  Act  for  Better  Child  Care.  The  conferees  on  Sub- 
title E  had  reached  substantial  agreement  on  a  compromise  child 
care  program.  However,  the  conferees  on  the  part  of  the  House 
agree,  in  accordance  with  the  position  of  the  House  leadership,  to 
delete  non-deficit  related  provisions  from  H.R.  3299;  therefore,  the 
House  recedes. 

The  Managers  state  that,  in  dropping  the  child  care  provisions 
from  H.R.  3299,  they  are  determined  to  take  all  necessary  steps  to 
enact  comprehensive  child  care  as  free  standing  legislation  early  in 
the  next  session  of  the  101st  Congress. 

The  Managers  believe  that  there  will  be  sufficient  general  reve- 
nues to  fund  a  discretionary  comprehensive  child  care  program  in 
the  second  session  of  the  101st  Congress  at  a  level  no  less  than  that 
included  in  Subtitle  E  of  the  House  passed  reconciliation  bill.  The 
Managers  further  believe  that  no  language  in  the  Statement  of 
Managers  relating  to  any  other  provision  of  this  Act  places  any  re- 
strictions on  the  Congress's  decisions  with  respect  to  the  allocation 
of  Budget  Authority  in  the  Fiscal  Year  1991  Budget  Resolution  or 
the  Congress's  ability  to  appropriate  funds  for  a  discretionary  child 
care  program. 
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Oil  Shale  Claims  Reform 

House  bill 

Subtitle  C  of  Title  VI  of  the  House  bill  provides  certain  require- 
ments for  oil  shale  mining  claims  located  pursuant  to  the  mining 
laws  of  the  United  States. 

Seriate  bill 

The  Senate  bill  has  no  comparable  provision. 
Conference  agreement 

The  House  recedes  to  the  Senate  position  without  prejudice  to 
the  House  position. 

Tongass  Timber  Reform 

House  bill 

Subtitle  B  of  Title  VI  of  the  House  bill  contains  the  Tongass 
Timber  Reform  Act  of  1989. 

First,  the  legislation  repeals  Section  705(a)  of  the  1980  Alaska 
National  Interest  Lands  Conservation  Act  (aANILCA,"  P.L.  96- 
487).  Repeal  of  Section  705(a)  eliminates  the  timber  supply  require- 
ment that  the  Forest  Service  make  available  4.5  billion  board  feet 
of  public  timber  from  the  Tongass  each  decade  and  eliminates  the 
permanent  appropriation  of  "at  least  $40  million  annually  or  as 
much  as  the  Secretary  of  Agriculture  finds  is  necessary"  to  fund 
timber  operations. 

Second,  the  legislation  directs  the  Forest  Service  to  cancel  two 
long-term  timber  contracts  signed  in  the  1950's,  which  extend  until 
the  years  2004  and  2011.  Timber  volume  under  the  two  long-term 
timber  contracts  would  be  replaced  with  standard,  competitive  bid, 
short-term  sales. 

Third,  the  legislation  designates  for  permanent  protection  as  wil- 
derness 23  areas  covering  1,823,405  acres  of  the  Tongass.  The  wil- 
derness lands  contain  significant  stands  of  rare,  high-volume  old 
growth  timber  and  include  some  of  the  most  beautiful  areas  and 
valuable  fish  and  wildlife  habitat  in  the  United  States. 

Finally,  the  legislation  intends  to  improve  management  of  the 
Tongass  by  providing  for  sustained  production  of  old-growth  forest 
resources  and  by  protecting  fisheries  with  a  100  feet  reparian 
buffer  zone. 

Senate  bill 

The  Senate  bill  contains  no  comparable  provision. 
Conference  agreement 
The  conference  agreement  contains  no  such  provision. 

Panama  Canal  Provisions 

House  bill 

Title  VII  of  the  House  bill  contains  three  provisions  dealing  with 
the  Panama  Canal. 
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Payment  of  extraordinary  expenses  and  losses  of  Panama  Canal 
Commission. — The  House  bill  contains  a  provision  (section  7003) 
that  would  make  available  to  the  Secretary  of  the  Treasury  inter- 
est in  an  escrow  account  for  payments  due  to  the  Republic  of 
Panama.  Up  to  $5  million  would  be  made  available  to  reimburse 
the  Panama  Canal  Commission  and  the  remainder  would  be  depos- 
ited at  the  end  of  the  fiscal  year  into  the  general  fund. 

Panama  Canal  Commission  Authorization. — The  House  bill  con- 
tains a  provision  (section  7004)  that  would  authorize  expenditures 
for  the  Panama  Canal  Commission  for  fiscal  year  1990. 

Use  of  military  commissaries  and  exchange  stores  by  Panama 
Canal  Commission  employees. — The  House  bill  (section  7005)  con- 
tains a  provision  that  would  authorize  United  States  citizen  em- 
ployees of  the  Panama  Canal  Commission  to  purchase  food  and 
other  goods  at  commissary  and  exchange  stores  in  Panama. 

Senate  bill 

The  Senate  amendment  contains  no  similar  provision. 
Conference  agreement 

The  House  recedes  to  the  Senate  provision.  The  Panama  Canal 
Authorization  was  contained  in  the  National  Defense  Authoriza- 
tion Act  for  fiscal  years  1990  and  1991. 

Cruise  Ship  Fees 

Senate  bill 

Section  302(b)  of  the  Senate  amendment  imposes  a  fee  of  $3.00 
per  passenger  on  cruise  ships  (with  specific  exceptions)  during 
fiscal  year  1990.  Two-thirds  of  the  receipts  will  be  deposited  in  the 
Harbor  Maintenance  Trust  Fund  and  one-third  will  be  designated 
as  offsetting  receipts  to  Coast  Guard  activities. 

House  bill 

The  House  bill  contains  no  comparable  provision. 
Conference  agreement 

The  Senate  recedes  to  the  House  position.  A  tax  of  $6.00  per  pas- 
senger has  been  incorporated  into  the  revenue  provisions  of  the 
conference  report. 

Coast  Guard  User  Fees 

Senate  bill 

Section  303  of  the  Senate  amendment  directs  the  Coast  Guard  to 
establish  a  system  for  collecting  $50  million  from  users  of  Coast 
Guard  services  in  fiscal  year  1990.  Included  in  this  fee  system  will 
be  collections  from  the  sale  of  Support  of  Services  (SOS)  stamps 
which  entitle  the  bearer  to  services  without  charge  and  a  fee  sched- 
ule to  charge  users  of  services  who  have  not  purchased  an  SOS 
stamp. 

House  bill 

The  House  bill  contains  no  comparable  provision. 
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Conference  agreement 

The  Conference  agreement  does  not  include  the  Senate  provision 
on  Coast  Guard  fees. 

Airport  Slot  Fees 

Senate  bill 

Section  304  of  the  Senate  amendment  directs  the  Secretary  of 
Transportation  to  establish  a  schedule  of  airport  slot  fees  to  be  col- 
lected and  deposited  in  the  general  fund. 

House  bill 

The  House  bill  contains  no  comparable  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  provision 
on  slot  fees. 

International  Departure  Fees 

Senate  bill 

Section  302(a)  of  the  Senate  amendment  directs  the  Secretary  of 
Transportation  to  establish,  assess  and  collect  a  fee  for  each  pas- 
senger on  commercial  aircraft  departing  the  United  States. 

House  bill 

The  House  bill  contains  no  comparable  provision. 
Conference  agreement 
The  Senate  recedes  to  the  House. 

Onondaga  Lake  Restoration  Program 

Senate  bill 

Section  4301  of  the  Senate  amendment  directs  the  Army  Corps  of 
Engineers  to  carry  out  an  environmental  restoration  reconnais- 
sance study  of  Lake  Onondaga  located  near  Syracuse,  New  York. 

House  bill 

The  House  bill  contains  no  comparable  provision. 
Conference  agreement 
The  Senate  recedes  to  the  House. 

Section  11002.  Restoration  of  Funds  Sequestered 

Section  11002  provides  for  additional  budget  savings  by  retroac- 
tively replacing  the  President's  October  16  sequester  order  with  a 
new  order.  The  new  order  exactly  follows  all  the  procedures,  rules, 
definitions,  calculations,  and  other  requirements  of  the  Balanced 
Budget  and  Emergency  Deficit  Reduction  Act  of  1985  (as  amended) 
with  one  major  and  three  minor  exceptions. 

The  major  exception  is  that,  instead  of  the  $16.1  billion  in  outlay 
reductions  that  were  stated  in  the  October  16  order,  the  new  order 
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shall  be  based  on  a  required  outlay  reduction  only  35.6  percent  as 
large.  The  new  order  will  be  in  effect  for  the  entire  fiscal  year,  but 
at  a  lower  rate  of  reductions.  Since  the  new  order  saves  a  smaller 
amount,  the  old  order  is  rescinded  and  any  amounts  (beyond  those 
needed  to  be  saved  under  the  new  order)  are  restored.  If,  under  the 
old  order,  individual  payments  or  contracts  were  reduced,  rebates 
will  be  made  or  contracts  will  be  adjusted  to  reflect  the  smaller 
savings  required  by  the  new  order. 

The  conferees  are  aware  that,  because  of  the  application  of  the 
"crediting"  rule  in  section  252(f)  of  the  Balanced  Budget  Act,  the 
stated  $16.1  billion  in  savings  in  the  President's  October  16  order 
would  actually  have  achieved  $12.3  billion,  according  to  CBO.  Since 
that  section  also  applies  to  this  new  order  with  regard  to  appro- 
priation bills  enacted  after  October  16,  1989,  the  new  order  will 
also  achieve  actual  savings  smaller  than  the  apparent  $5.75  bil- 
lion— an  estimated  $4.55  billion. 

One  minor  exception  applies  to  the  Guaranteed  Student  Loan 
program.  The  Balanced  Budget  Act  does  not  contain  a  mechanism 
to  achieve  different  savings  in  that  program  when  the  size  of  the 
sequester  is  altered.  Therefore,  section  11002  provides  that  the  GSL 
savings  will  be  achieved  by  the  full  Balanced  Budget  Act  savings  in 
effect  in  the  first  three  months  of  the  year,  with  no  reductions 
under  the  new  order  for  the  remainder  of  the  year.  According  to 
CBO,  those  three  months  will  achieve  more  than  35.6  percent  of 
the  total  amount  of  savings  that  would  be  achieved  by  a  full-year 
sequester.  The  savings  achieved  during  those  three  months  will 
count  as  savings  under  the  new  order. 

A  second  minor  exception  applies  to  Vocation  Rehabilitation 
Basic  State  Grants  and  the  Special  Milk  programs.  The  entitlement 
formulas  in  those  programs  are  indexed  to  price  increases;  in  the 
event  of  a  sequester,  the  COLAs  are  frozen.  Section  11002  overrides 
the  COLA  freeze  that  would  otherwise  be  in  place  for  the  full  year, 
and  instead  reduces  the  COLA  by  35.6  percent.  As  with  GSL's,  the 
savings  achieved  by  partial  COLAs  will  count  as  savings  under  the 
new  order. 

Except  as  noted  above,  all  the  provisions  of  the  Balanced  Budget 
Act  apply  to  the  calculation  and  implementation  of  the  new  order. 
Specifically,  it  is  still  required  that  reductions  in  each  program, 
project,  or  activity  within  a  budget  account  be  proportional  to  the 
reduction  in  the  full  account.  However,  since  the  new  order  is  not 
technically  the  order  of  October  16,  1989,  various  requirements  or 
procedures  that  are  ancillary  to  that  order  do  not  apply.  Specifical- 
ly, the  special  Congressional  procedures  under  section  258  of  the 
Balanced  Budget  Act  are  not  available,  and  the  administration  is 
not  required  to  file  a  new  accompanying  message  under  section 
252(a)(4)  of  the  Act. 

The  final  minor  exception  to  the  overlap  between  section  11002 
and  provisions  in  Title  VI  that  achieve  reconciliation  savings  by 
continuing  the  Medicare  sequester  under  the  original  order  of  Octo- 
ber 16  in  full  force  for  part  of  the  year  (e.g.  through  March  31, 
1990,  in  the  case  of  Part  B  Medicare).  In  order  to  prevent  the  Medi- 
care sequester  that  would  occur  under  this  new  order  from  apply- 
ing on  top  of  the  Title  VI  sequester  during  the  period  when  the  two 
are  concurrent,  subsection  (d)  provides  that  during  that  period  the 
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Medicare  cuts  under  Title  XI  will  not  take  place.  In  effect,  the  con- 
tinued Medicare  cuts  under  Title  VI  (at  a  rate  higher  than  the  rate 
under  Title  XI)  are  deemed  to  achieve  the  Title  XI  Medicare  sav- 
ings during  the  period  when  the  Title  VI  savings  are  in  effect. 
After  they  expire,  however,  the  Title  XI  Medicare  savings  will  be 
in  effect  for  the  remainder  of  the  year.  This  rule  for  the  application 
of  the  Medicare  reductions  under  Title  XI  is  not  taken  into  account 
in  calculating  the  new  OMB  report  and  in  the  President's  new 
order,  although  this  rule  then  supercedes  the  President's  new  order 
with  regard  to  Medicare  cuts. 

From  the  Committee  on  the  Budget,  for  consideration  of 
the  House  bill  (except  title  XI  and  sections  10181  through 
10191),  and  the  Senate  amendment  (except  title  VI),  and 
modifications  committed  to  conference,  and  as  exclusive 
conferees  with  respect  to  any  proposal  to  report  in  total 
disagreement: 

Leon  E.  Panetta, 

Richard  A.  Gephardt, 

Marty  Russo, 

Marvin  Leath, 

Charles  E.  Schumer, 

Barbara  Boxer, 

Jim  Slattery, 

Bill  Frenzel, 

Bill  Gradison, 

Bill  Goodling, 
From  the  Committee  on  the  Budget,  for  consideration  of 
title  XI  and  sections  10181  through  10191  of  the  House  bill, 
and  title  VI  of  the  Senate  amendment,  and  modifications 
committed  to  conference: 

Leon  E.  Panetta, 
Richard  A.  Gephardt, 
Marty  Russo, 
Ed  Jenkins, 
Frank  Guarini, 
Bill  Frenzel, 
Bill  Gradison, 
Wm.  Thomas, 

From  the  Committee  on  Agriculture,  for  consideration  of 
title  I  of  the  House  bill,  and  title  I  of  the  Senate  amend- , 
ment,  and  modifications  committed  to  conference: 

E  de  la  Garza, 
Dan  Glickman, 
Charles  Stenholm, 
Jerry  Huckaby, 
George  E.  Brown,  Jr., 
Glenn  English, 
Gary  Condit, 
Edward  Madigan, 
E.  Thomas  Coleman, 
Arlan  Stangeland, 
Bill  Schuette, 
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From  the  Committee  on  Agriculture,  for  consideration  of 
subtitle  B  of  title  VI  (except  section  6131)  of  the  House  bill, 
and  modifications  committed  to  conference: 

E  de  la  Garza, 

Jerry  Huckaby, 

Jim  Olin, 

Richard  H.  Stallings, 

Claude  Harris, 

Bill  Sarp alius, 

Ron  Marlenee, 

Sid  Morrison, 

Robert  F.  Smith, 
From  the  Committee  on  Banking,  Finance  and  Urban  Af- 
fairs, for  consideration  of  title  II  of  the  House  bill,  and 
title  II  of  the  Senate  amendment,  and  modifications  com- 
mitted to  conference: 

Henry  Gonzalez, 
Frank  Annunzio, 
Walter  E.  Fauntroy, 
Bruce  A.  Morrison, 
Ben  Erdreich, 
Paul  E.  Kanjorski, 
Chalmers  P.  Wyue, 
Doug  Bereuter, 
Bill  Paxon, 

From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  sections  3000  through  3009  of  the  House  bill,  and 
subtitle  B  of  title  VIII  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

Augustus  F.  Hawkins, 

Pat  Williams, 

William  D.  Ford, 

Major  R.  Owens, 

Charles  A.  Hayes, 

Carl  C.  Perkins, 

Tom  Coleman, 

Steve  Gunderson, 

Paul  Henry, 

Peter  Smith, 

From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  sections  3051  through  3201  and  11851  through 
11894  of  the  House  bill,  and  subtitle  A  of  title  VIII  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

Augustus  F.  Hawkins, 

William  Clay, 

William  D.  Ford, 

Dale  E.  Kildee, 

Geo.  Miller, 

Charles  A.  Hayes, 

Major  R.  Owens, 
From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  subtitles  D  and  E  of  title  III  of  the  House  bill  and 
modifications  committed  to  conference: 
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Augustus  F.  Hawkins, 
William  D.  Ford, 
George  Miller, 
Dale  E.  Kildee, 
Pat  Williams, 
Major  R.  Owens, 
Tom  Sawyer, 
Nita  M.  Lowey, 
Tom  Tauke, 
Tom  Petri, 
Steve  Gunderson, 
Harris  W.  Fa  well, 
Fred  Grandy, 

From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitles  A  through  E  of  title  IV,  subtitle  B  of 
title  X  (except  sections  10101  through  10112,  10171,  10181, 
and  10182),  and  sections  10003,  10005  (except  subsection 
(c)),  10077(d),  10226,  10233,  and  10248  of  the  House  bill,  and 
sections  4001  through  4013,  5201  through  5401,  5501,  and 
5601  (insofar  as  it  relates  to  title  XIX  of  the  Social  Securi- 
ty Actj  of  the  Senate  amendment,  and  modifications  com- 
mitted to  conference: 

John  D.  Dingell, 
Henry  A.  Waxman, 
James  H.  Scheuer, 
Ron  Wyden, 
Terry  L.  Bruce, 
Norman  F.  Lent, 
Edward  R.  Madigan, 
Bob  Whittaker  (except  for 
subtitles  C  and  D  of  title  IV 
and  sections  10183  through 
10191,  10226,  10233,  and  10248 
of  the  House  bill,  and  section 
5501  of  the  Senate 
amendment), 

Provided  that  Mr.  Tauke  is  appointed  in  place  of  Mr.  Dan- 
nemeyer  for  consideration  of  sections  4001  and  10123  of 
the  House  bill,  and  Mr.  Bilirakis  is  appointed  in  place  of 
Mr.  Whittaker  for  consideration  of  sections  10183  through 
10191  of  the  House  bill,  and  Mr.  Nielson  of  Utah  is  ap- 
pointed in  place  of  Mr.  Whittaker  for  consideration  of  sub- 
titles C  and  D  of  title  IV  and  sections  10226,  10233,  and 
10248  of  the  House  bill  and  section  5501  of  the  Senate 
amendment: 

Thomas  J.  Tauke, 

Howard  C.  Nielson, 
From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitle  F  of  title  IV  and  section  6001  of  the 
House  bill,  and  section  4101  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

John  D.  Dingell, 

Phil  Sharp, 

Doug  Walgren, 
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Billy  Tauzin, 
Jim  Cooper, 
Bill  Richardson, 
John  Bryant, 
Norman  F.  Lent, 
Carlos  J.  Moorhead, 
Bill  Dannemeyer, 
Jack  Fields, 

From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitles  G  and  H  of  title  IV  of  the  House  bill, 
and  section  301  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

John  D.  Dingell, 
Ed  Markey, 
Al  Swift, 
Cardiss  Collins, 
Dennis  E.  Eckart, 
Rick  Boucher, 
Thomas  J.  Manton, 
Norman  F.  Lent, 
Matt  Rinaldo, 
Tom  Tauke 
(except  for  subtitle  G  of  title 
IV  of  the  House  bill), 
Thomas  J.  Bliley,  Jr.  (except  for 
subtitle  G  of  title  IV  of  the 
House  bill), 

From  the  Committee  on  Government  Operations,  for  con- 
sideration of  title  V  and  section  8001  of  the  House  bill,  and 
section  7001  of  the  Senate  amendment,  and  modifications 
committed  to  conference: 

John  Conyers, 
Cardiss  Collins, 
Steve  Neal, 
Ben  Erdreich, 
Albert  G.  Bustamante, 
Gerald  D.  Kleczka, 
Barbara  Boxer, 
Christopher  Shays, 
Peter  Smith, 
Bill  Clinger, 

From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  subtitle  F  of  title  IV  and  title  VI  of  the 
House  bill,  and  section  4101  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

Morris  K.  Udall, 

Geo.  Miller, 

Ed  Markey, 

Austin  J.  Murphy, 

Bruce  F.  Vento, 

Pat  Williams  (except  for 
subtitles  B  and  C  of  title  VI  of 
the  House  bill), 

Don  Young, 

James  V.  Hansen, 
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Provided  that  Mr.  Sharp  is  appointed  in  place  of  Mr.  Wil- 
liams for  consideration  of  subtitles  B  and  C  of  title  VI  of 
the  House  bill: 

Phil  Sharp, 

From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  section  4201  of  the  Senate  amendment, 
and  modifications  committed  to  conference: 

Mo  Udall, 

George  Miller, 

Don  Young, 

From  the  Committee  on  Merchant  Marine  and  Fisheries, 
for  consideration  of  title  VII  of  the  House  bill,  and  sections 
302(b),  303,  and  4201  of  the  Senate  amendment,  and  modi- 
fications committed  to  conference: 

Walter  B.  Jones, 

Gerry  Studds, 

Bill  Hughes, 

Billy  Tauzin, 

Tom  Foglietta, 

D.M.  Hertel, 

Roy  Dyson, 

Bob  Davis, 

Don  Young, 

From  the  Committee  on  Post  Office  and  Civil  Service,  for 
consideration  of  titles  V  and  VIII  and  sections  10004(a)  and 
10004(b)  of  the  House  bill,  and  title  VII  of  the  Senate 
amendment,  and  modifications  committed  to  conference: 

William  D.  Ford, 

William  Clay, 

Pat  Schroeder, 

Mary  Rose  Oakar, 

Gerry  Sikorski, 

Frank  McCloskey, 

Gary  L.  Ackerman, 

Ben  Gilman, 

Frank  Horton, 

Don  Young, 

Tom  Ridge, 

From  the  Committee  on  Public  Works  and  Transportation, 
for  consideration  of  sections  302(a),  304,  and  4301  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

Glenn  M.  Anderson, 

Robert  A.  Roe, 

Norman  Y.  Mineta, 

James  L.  Oberstar, 

Henry  J.  Nowak, 

Doug  Applegate, 

John  Paul  Hammerschmidt, 

Bud  Shuster, 

Arlan  Stangeland, 

Bill  Clinger, 
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From  the  Committee  on  Veterans'  Affairs,  for  consider- 
ation of  title  IX  and  section  11650  (except  subsection  (a))  of 
the  House  bill,  and  title  IX  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

G.V.  Montgomery, 

Don  Edwards, 

Doug  Applegate, 

Lane  Evans, 

Timothy  J.  Penny, 

Harley  O.  Staggers,  Jr., 

J.  Roy  Rowland, 

Bob  Stump, 

John  Paul  Hammerschmidt, 
Chalmers  P.  Wylie, 
Bob  McEwen, 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  subtitle  B  of  title  III  and  title  XI  (except  sections 
11901  through  11903)  of  the  House  bill,  and  the  third  item 
listed  under  miscellaneous  charges  in  the  fee  schedules  set 
forth  in  section  301(a)(1),  title  VI,  and  sections  302,  4004 
through  4013,  and  8001  of  the  Senate  amendment,  and 
modifications  committed  to  conference: 

Dan  Rostenkowski, 
Sam  M.  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Harold  Ford, 
Tom  Downey, 
Guy  Vander  Jagt, 
Richard  T.  Schulze, 
From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  subtitle  A  of  title  IV,  sections  4101  (insofar  as  it 
relates  to  section  1142  of  the  Social  Security  Act),  4111, 
and  4121  (insofar  as  it  relates  to  section  1142  of  the  Social 
Security  Act),  and  title  X  (except  sections  10181  through 
10191)  of  the  House  bill,  and  title  V  (except  section  5501)  of 
the  Senate  amendment,  and  modifications  committed  to 
conference: 

Dan  Rostenkowski, 
Sam  M.  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Andrew  Jacobs,  Jr., 
Tom  Downey, 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  sections  10181  through  10191  of  the  House  bill, 
and  modifications  committed  to  conference: 

Dan  Rostenkowski, 

Pete  Stark, 

Brian  Donnelly, 

William  J.  Coyne, 

J.J.  Pickle, 
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Bill  Archer, 
Guy  Vander  Jagt, 
From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  sections  11901  through  11903  of  the  House  bill, 
and  modifications  committed  to  conference: 

Dan  Rostenkowski, 
Tom  Downey, 
Harold  Ford, 
Robert  T.  Matsui, 
Barbara  Kennelly, 
Michael  Andrews, 
Richard  T.  Schulze, 
E.  Clay  Shaw, 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  section  304  of  the  Senate  amendment,  and  modifi- 
cations committed  to  conference: 

Dan  Rostenkowski, 

Tom  Downey, 

Ray  McGrath, 
Managers  on  the  Part  of  the  House. 

From  the  Committee  on  the  Budget: 

Jim  Sasser, 
Don  Riegle, 
Frank  R.  Lautenberg, 
Paul  Simon, 
Terry  Sanford, 
Wyche  Fowler,  Jr., 
Christopher  Dodd, 
Pete  Domenici, 
Chuck  Grassley, 
Bob  Kasten, 

From  the  Committee  on  Agriculture,  Nutrition,  and  For- 
estry: 

Patrick  Leahy, 
David  Pryor, 
David  L.  Boren, 
Richard  G.  Lugar, 
Bob  Dole, 

From  the  Committee  on  Armed  Services: 

Sam  Nunn, 

J.J.  Exon, 

John  Warner, 
From  the  Committee  on  Banking,  Housing,  and  Urban  Af- 
fairs: 

Don  Riegle, 
Alan  Cranston, 
Paul  Sarbanes, 
Chris  Dodd, 
Jim  Sasser, 
Alfonse  D'Amato, 
Phil  Gramm, 

From  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation: 
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Daniel  K.  Inouye, 

Wendell  H.  Ford, 
From  the  Committee  on  Energy  and  Natural  Resources: 

J.  Bennett  Johnston, 

Dale  Bumpers, 

Bill  Bradley, 

Timothy  E.  Wirth, 

James  A.  McClure, 

Malcolm  Wallop, 

Frank  H.  Murkowski, 
From  the  Committee  on  Environment  and  Public  Works: 

quentin  n.  burdick, 

Daniel  Patrick  Moynihan, 

Max  Baucus, 

John  Breaux, 

Alan  K.  Simpson, 

Dave  Durenberger, 
From  the  Committee  on  Finance: 

Lloyd  Bentsen, 

Spark  Matsunaga, 

Daniel  Patrick  Moynihan, 

Max  Baucus, 

George  Miller, 

Don  Riegle, 

John  D.  Rockefeller, 

Bob  Packwood, 

Bob  Dole, 

John  Danforth, 

John  H.  Chafee, 

John  Heinz, 
From  the  Committee  on  Governmental  Affairs: 

John  Glenn, 

David  Pryor, 

Jim  Sasser, 

Ted  Stevens, 

From  the  Committee  on  Labor  and  Human  Resources: 

Edward  M.  Kennedy, 
Claiborne  Pell, 
Howard  M.  Metzenbaum, 
Orrin  G.  Hatch, 
Nancy  Landon  Kassebaum, 

From  the  Committee  on  Veterans'  Affairs: 

Alan  Cranston, 
Spark  Matsunaga, 
Frank  H.  Murkowski, 
Managers  on  the  Part  of  the  Senate. 
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